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HOUSE BILL 879

IN THE

IN THE

IN THE

HOUSE

Introduced and referred to
Committee on Judiciary.

Committee recommend bill, do
pass.

Second reading, do pass.
Considered correctly engrossed.
Third reading, passed.

SENATE

Referred to Committee on
Judiciary.

Rereferred to Committee on
Local Government.

Committee recommend bill, as
amended.

Second reading, concurred.

Third reading, as amended.

HOUSE

Returned from Senate, as amended.

Second reading, amendments rejected.

CONFERENCE COMMITTEE ACTION

1979

1979

1979

On motion, free Conference Committee
requested.

On motion, free Conference Committee
appointed.

Free Conference Committee dissolved.

On motion, Conference Committee
requested

Conference Committe dissolved.
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A BILL FOR AN ACT ENTITLED: AN ACYT TO GENERALLY REVISE AND
CLARIFY THE SUBDIVISION AND PLATING ACT; AMENDING SECTIONS
76-3-102 THROUGH T6-3-104s T6-3-201y T6-3-20Ts T6-3-606,

T6-3-608s T6-3-609+y AND T76-3-611y HMCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section T6~3-102s MCAy is amended to read:
"76-3-102. Statement of purpose. It is the purpose of

this chapter to promote the public healths safetys and
general welfare by regulating the subdivision of land; to
prevent overcrowding of landi to lessen congestion in the
streets and highways; to provide for adequate lights aire
water supplye sewage disposale parks and recreation arease
ingress and egresss and other public requirements; to
require development in harmony with the natural environment;
to require that whenever necessarys the appropriate approval
of gertain subdivisions be contingent upon a written finding
of public interest by the governing body:i and to require
uniform wmonumentation of land subdivisions and transfarring
interests in real property by referance to plat or
certificate of survey.”

Section 2. Section 76-3-103y HCAy is amended to read:
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*T6-3-103. Definitionss AsS wused in this chapters
unless the context or subject matter clearly requires
otherwiser the following words or phrases shall have the
following meanings:

(1) =Certificate of survey™ means a drawing of a field
survey prepared by a registered surveyor for the purpose of
disclosing facts pertaining to boundary locationse

(2) ™Dedication™ means the deliberate appropriation of
Tand by an owner for any gensral and public uses reserving
to himself no rights which are incompatibdle with the fult
sxgrcise and enjoyment of +the public use to which the
proparty has been devoted.s

(3} ™Division of 1and™ means the segregation of one or
more parcels of land from a larger tract held in single or
undivided ownership by transferring or contracting to
transfer title to or possession of a portion of the tract or
properly filing a certificate of survey or subdivision plat
establishing the identity of the segregated parcels pursuant
to this chapter.

{4) ™txamining land surveyor™ means a registered land
surveyor duly appointed by the governing body to review
surveys and plats submitted for filing.

(5) "“Governing body"® means a board of county

commissioners or the governing authority of any city or town

HE
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(6) "Irregularly shaped tract of land® means a parcel
of land other than an aliquot part of the United States
government survey section or a United States government lote
the boundaries or areas of which cannot be determined
without a survey or trigonometric calculation.

(7) ™Occasional sale”™ means one sale of a division of
land within any l2-month period.

{8) "Planned unit development™ means a Yand
developsent project consisting of residential clusterss
industrial parkse shopping centerss office building parkse
or any combination thereof which comprises a planned mixture
of land uses built in a prearranged relationship to each
other and having open space and community facilities in
common ownership or usee.

{?) "Plat™ wmeans a graphical representation of a
subdivision showing the division of land into lotse parcelsy
bloctkse streats, alleys, and other divisions and
dedicationse.

{10) "Praliminary plat™ means 2 neat and scaled drawing
of a proposed subdivision showing the layout of streetss
alleyss Tlotss blockss and other eleaents of a subdivision
which furnish a basis for review by a governing bodye

{11) "Final plat® means the final drawing of the
subdivision and dedication reguired by this chapter to be

prepared for filing for record with the county clerk and
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recorder and containing all elements and requirements set
forth in this chapter and in regulations adopted pursuant
theretoe

112) "Registered land surveyor”™ means a person licensed
in conformance with the Montana Professional Engineers®
Registration Act (Title 37+ chapter &7) to practice
surveying in the state of Montana.

(13) "Reqistered professional engineer® means a person
licensed in conformance with the Montana Professional
Engineaers® Registration Act (Titlte 37+ chapter 67) to
practice engineering in the state of Montana.

{14} "Subdivider"™ means any person who causes land to
be subdivided or who proposes a subdivision of lande

{15) "Subdivision® means a division of land or l1and so
divided which creates one or more parcels containing-—tess
then--28--acresy exclusive of public roadwayse in order that
the title to or possession of the parcels may be solde
renteds leaseds or otherwise conveyed and shall include any
resubdivision and shall further include any condominium or
areas regardless of its sizes which provides or will provide
multiple space for recreational camping vehicless or mobile
homese”

Section 3. Section 76-3-104s MCAs is amended to read:

"76-3~104. What constitutes subdivision. A subdivision

shall comprise only those parcels less-than-Z0-aeres which
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have been segregated from the original tracts and the plat
thereof shall show all such parcels whether contigucus or
note"

Section 4. Section T6-3-201s MCAy is amended to read:

*76-3-201. Exemption for certain divisions of land.
Unless the method of disposition is adopted for the gpurpose
of evading this chapters the requirements of this chapter
shall not apply to any division of land whichs

(1) is created by order of any court of record in this
state or by operation of law or whichs in the absence of
agreement between the parties to the saley could be created
by an order of any court in this state pursuant to the law
of eminent domain (Title T0s chapter 30});

t2}-—+s-—ereated--to--provide-security—for-construction
mortgegesy-tiensy-or-trust-indenturess

£3¥[2) <creates an interest in oilsy gassy minerals, or
water which is now or hereafter savered from the surface
ownersnip of real property;

t94[3) creates cemetery lots;

+531{4) is created by the reservation of a life estate;

+64(5) is created by lease or rental for Ffarming and
agricultural purposessji

{63 results exclusively.  in parcels.  of 160 acres or
largera™

Section Se. Section T6-3-20Te MCAy is amended to read:
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*T6-3-207. Subdivisions exempted from review but
subject to survey requirements -- exceptions. (1) Except as
provided in subsection (2)» unless the method of disposition
is adopted for the purpose of evading this chapter. the
following divisions of land are not subdivisions under this
chapter but are subject to the surveying requirements of
Té-3-401 for divisions of tand not amount ing to
subdivisions?

{8} divisions made outside of platted subdivisions for
the purpose of relocating common boundary tines between
ad joining properties;

{b) divisions made outside of platted subdivisions for
the purpose of a gift or sale to any mesber of the
landowner*s immediate familys _provided _that mhen the
cartificate of survey for gifts to family sesbars jis__fileds
it__must _be _accowpanied by .the deed foar the parcel and &
sigpeds executed copy of the appropriate gift tax return;

(c) divisions made outside of platted subdivisions by
sale or agreement to buy and sell where the parties to the
transaction enter a convenant running with the land and
revocable only by eutual consent of the governing body and
the property owner that the divided land wilY be used
exclusively for aqriculturel purposes:

(d) a single division of a parcel outside of platted

subdivisions when the transaction is an occasional sale;

HE 877
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(e} for five or fewer lots within a platted
subdivision, relocation of common boundaries and the
aggreqation of lotswi

1f)_ divisions _ceeated  _to provide  secyrity __far
copstruction wortgagsss_lienss oc trust indeoturess subject
to_the following canditions;

4i)__the secucity _documents for the  division sust

lii} wbon the exespted parcel js transferred to a third
fartys _the certificate of survey sust be accompained by
docussnts affirmiog that the security instrusapt _has hegn
foreclosed:
are__not__mets the division sball be _reviswsed under the
provisions of this chapters

(2} Notwitnstanding the provisions of subsection (l}:

{a) within a platted subdivision filed with the county
clerk and recordere any division of lots which results in an
increase in the number of 1lots or which redesigns or
rearranges six or more Jots must be reviaewed and approved by
the governing bodys and an amended plat must be filed with
the county clerk and recorder;

{p) any change in use of the land exesmpted under
subsection (1){c<c) for anything other than agricultural

purposes subjects the division to the provisions of this

-7~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1923/01

chapter.”

Section 6. Section T6-3-606s MCAs is amended to read:

"76-3-406. Dedication of 1dYand to public -- cash
donationse (1) A plat of a residential subdivision shal}
show that one-ninth of the combined area of lots 5 acres or
less in size and one-twelfth of the combined area of lots
greater than S5 acres in sizes exclusive of all other
dedicationse is forever dedicated to the public for parks or
playgroundse No dedication may be required for the combined
area of those lots in the subdivision which are larger than
10 acres exclusive of all other dedicationse The governing
hodye in consultation with the planning board having
jurisdictions may determine suitable locations for such
parks and playgroundse

{2}  where the dedication of land for parks or
playgrounds is wundesirable because of sizes topographye
shapesy locations or other circumstancess the governing body
mays for good cause showns make an order to be endorsed and
certified on the plat accepting a cash donation in lieu of
the dedication of land and equal to the fair market value of
the amount of land that would have been dedicateds For the
purpose of this sections the fair market value is the value
of the unsubdivideds unimproved lande. Such cash donation
shall be paid into the park funds teo This mopey may be used

for the purchase of additional landsy eor for the initi=}
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development of parks and playgroundss _aod for _the
maintenance of existing parks and plavgrounds. Mo more _than
two-thirds_of this mopey may.be used for maintenances

{3) Noiwithatapding the provisicas of Title I. chapter
Qe _part _25: and_ _Title T« chapter 1. part 23; apnd gthar
provisions relating to the sals of parklandss jand dedicated
te the public under Lhis_section must be evaluated by the
governing. _body 3 years following the dedicaticos Fallowing
nptice and a public hearings the gowwrning body say sell the
dedicated land a5 parcels for fair sarket value if the  sale
would better contribute to the developsant of the overall
Rark prygrame Ihe money derivad fros the .sale _of such
parklands _shall be depgsited in the park funda®

Section 7« Section 76-3-608s NCAy is amended to read:

*716-3-608s Criteria for local government reviewe (1)
¥he [Except as provided in subsection (3)s the basis for the
governing body®s decision to approves conditionally approve.
or disapprove a subdivision shall be whether the preliwminary
platy environmental assessmente public hearings planning
board recommendationsSs and additional information
demonstrate that development of the subdivision would be in
the public interests The governing body shall disapprove
any subdivision which it finds not to be in the public
interesta

{2} To determine whether the proposed subdivision

-
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would be in the public interests the governing body shal}
issue written findings of fact which weigh the following
criteria for public interest:

{a} thae basis of the need for the subdivision:;

{b) expressed public opinion;

(¢} effects on agriculture;

(d} effects on toca) services;

(e) effects on taxation;

(F) effects on the natural enviromment;

(9} eaffects on wildlife and wildlife habitat; and

{h) effects on the public health and safetye.

13)__The provisicns of subsections (1) and i2) _do_ not
16=2-2104"

Section B. Section T6~-3-609y MCA, is amended to read:

®716-3-609. Review procedure for =minor subdivisionss
Subdivisions containing five or fewer parcels wherge proper
access to all lots is provided and in which no land is to be
dedicated to the public for parks or playgrounds are to be
reviewed as follows:

{1) The governing body must approves conditionally
approver or disapprove the first such subdivision from a
tract of record within 35 days of the submission of an
application for approval thereofe.

{2} The governing body shall state in writing the

HE 877
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conditions which must be aet if the subdivision is
conditionally approved or what tocal regulations would not
be met by the subdivision if it disapproves the subdivisions

(3} The requirements for holding a public hearingy end
preparing an environmental assessmenty and finding that _the
subdivision is in the public jpterest shali not apply to the
first such subdivision created from a tract of recorde

{4} Subsequent subdivisions from a tract of record
shall be raviewsd under T6-3-505 and regulations adopted
pursuvant to that section.”

Section 9. Saection T8-3-611es MCAs is amendecd to readt

*T6-3-8611. Review of final plat. (l} The governing
body shalt? examine every final subdivision plat and shall
approve it when and only when it conforms to the conditions
of approval! set forth on the preliminary plat and to the
terms of this chapter and regjulations adopted pursuant
theretos

(2) (a) The governing body wmay require that final
subdivision plats and certificetes of survey be reviewed for
errors and omissions in calculation or drafting and _for
viglations of this chapter by an examining land surveyor
before recording with the county clerk and recorders when
the survey data shown on the plat or certificate of survey
meets the conditions set forth by or pursuant toc this

chapters the examining land surveyor shall so certify in a

_11-
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printed or stamped certificate on the plat or certificate of
survey= Such certificate shall be signed by hime

{b) No land surveyor shal)l act as an examining land
surveyor in regard to a plat or certificate of survey in
which he has a financial or personal intereste

icl _The examining tand surveyor may charge a _fee of
219 _for sach plat or cartificate of survey filede®

~End-
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INTRODUCED BY b“i gm\‘ C&&m‘g—?xkl,?

A BILL FOR AN ACT ENTITLED: AN ACT TO GENERALLY REVISE AND
CLARIFY THE SUBDIVISION AND PLATING ACT:; AMENDING SECTIONS
76-3-102 THROUGH T76-3-104s T76~3-201s T6-3-207s T6~3-6064

T6-3-608s T6-3-609+ AND T6-3-611e MCA"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section T6-3-102s MCA+ is amended to read:
"76-3-102« Statement of purposee. It is the purpose of

this chapter to promote the public healthe safetys and
general welfare by regulating the subdivision of land; to
prevent overcrowding of land; tc lessen congestion in the
streets and highways; to provide for adequate lights aire
water supplys sewage disposals parks and recreation areass
ingress and egressy and other public requirements: to
require deveiopment in harmony with the natural environsent;
to require that whenaver necessarys the appropriate approval
of certain subdivisions be contingent upon a written finding
of public interest by the governing body; and to require
uniform wmonumentation of tand subdivisions and transferring
interests in real property by reference to plat or
certificate of surveye.®

Section 2. Section T16-3-103s MCAe is amended to read:
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"T76~3~103. Definitionse As wused in this chapters
unless the context or subject wmatter clearly requires
otherwises the following words or phrases shall have the
following meanings:

(1) ®Certificate of survey™ means a drawing of a field
survey prepared by a registered surveyor for the purpose of
disclosing facts pertaining to boundary locations.

{2) "Dedication™ means the deliberate appropriation of
land by an owner for any general and public wuses reserving
to hisself no rights which are incompatible with the full
exercise and enjoyment of the public use to which the
property has been devoted.

(3) "Division of land™ means the segregation of one or
more parcels of land from 3 Yarger tract held in single or
undivided ownership by transferring or contracting to
transfer title to or possession of a portion of the tract or
properly fliling a certificate of survey or subdivision plat
establishing the identity of the segregated parcels pursuant
to this chaptere.

(%) “Examining land surveyor®™ means a registered tand
surveyor duly appeinted by the governing body to review
surveys and plats submitted for filing.

{5) “Gowverning body® means a board of county
commissioners or the governing authority of any city or town

organized pursuant to lawe
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(6} “Irregularly shaped tract of land® means 2 parcel
of land other than an aliquot part of the United States
government survey section or a United 5States governmwent iots
the boundaries or areas of which cannot be determined
without & survey or trigonometric calculatione

{7} ™Occasional sale” sesns one sale of a division of
land within any i2-month periode

{8) “Planned unit development™® wmeans a Tland
devalopment project consisting of residential clusterse
industrial parkse shopping centers, office building parkse
or any combination thereof which comprises a planned mixture
of tand uses built in a prearranged relationship to each
other and having open space and community facilities in
common ownership or usee.

(9?) *"Plat® means a graphical representation of 2
subdivision showing the division of land into lotss parcelsy
blocksse streetse allaysy and other divisions and
dedicationse

{10) “Preliminary plat™ means 3 nest and scaled drawing
of a propossd subdivision showing the layout of streetse
alleyss lotse blockse and other elements of a subdivision
which furnish a basis for review by a governing body.

(11) "Final plat® means the final drawing of the
subdivision and dedication required by this chapter to be

prepared for filing for record with the county clerk and
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recorder and containing all elements and requirements set
forth in this chapter and in regulations adopted pursuant
thereto.

{12) "Registerad 1and surveyor™ means a person licensed
in conformance with the Montans Professional Engineers®
Registration Act ({(Title 37s chapter 6T) to practice
surveying in the state of Montana.

{13) "Registered professional engineer”™ means a person
licensed in conformance with the Montana Professional
Engineers® Registration Act (Title 37+ chapter 67) to
practice engineering in the state of Montanae.

{14) *Subdivider™ means any person who causes land to
be subdivided or who proposes 3 subdivision of land.

{15) "Subdivision™ =means a division of land or land so
divided which creates one or more parcels eontaining—-tess
than--20--acresy oxclusive of public roadwayse in order that
the title to or possession of the parcels may be solde
ranteds lesaseds or otherwise conveyed and shall include any
resubdivision and shall further include any condominium or
areay regardless of its sizes which provides or will provide
multiple space for recreational camping vehicless or mobile
homes."

Section 3. Section T6-3-104y MCAsy is amended to read:

"76-3-104. What constitutes subdivisions A subdivisian

shall comprise only those parcels iess—-than-28-merss which

-
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have been segregated from the original tracts and the plat
thereof shall show all such parcels whether contiguous or
note®

Section &. Section T6-3-201s MCAs is amended to read:

"76~-3-201. Exemption for certain divisions of lande
Unless the method of disposition is adopted for the purpose
of evading this chapters the reguirements of this chapter
shall not apply to any division of land which:

(1) is created by order of any court of record in this
state or by operation of law or whiche in the absence of
agreement between the parties to the saley could be created
by an order of any court in this state pursuant to the law
of eminent domain (Title TOs chapter 30);

t2)--¥s--created--to--provide-security-for-construection
nortgegesvr—tiensv-or—trust-indenturessy

€331(2) creates an interest in oile gasy wmineralss or
water which is now or hereafter severed from the surface
ownership of real property:

t434L3) creates cemetery lots;

£+5¥(4) s created by the reservation of a life estate}

t63¥43) is created by lease or rental for farming and
;gricultural purposess;

£{6)__results _exclusively _in garcels _of 160 acres or
largers”

Section Se Sectlion T6-3-20Ts MCAy is 3amended to read:

-l
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"T6~-3-20T. Subdivisions axempted from review but
subject to survey requirements — exceptions. {1) Except as
provided in subsection {2)y unless the method of disposition
is adopted for the purpose of evading this chapters the
following divisions of land are not subdivisions under this
chapter but are subject to the surveying requirements of
T6-3-401 for divisions of land not amount ing to
subdivisions:

(a) divisions made outside of platted subdivisions for
thae purpose of relocating common boundary lines between
adjoining properties:

(b)Y divisions made cutside of platted subdivisions for
the purpose of a gift or sale to any member of the
Tandowner's ismediate familys _provided _that _whep _tha
certificate of survey for gifts to family meshers s fileds
it must__be__accompanied. by _the deed for the parcel apd a
signeds exsecuted copy of the appropriate gift tax returni

{c} divisions made outside of platted subdivisions by
sale or agreement to buy and sell where the parties to the
transaction enter a3 convenant running with the land and
revocable only by sutual consent of the governing body and
the property owner that the divided 3and will be used
exctusively for agricultural purposes;

{(d) a single division of a parcel outside of platted

subdivisions when the transaction is an occasional sale;
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(e) for five or fewer Tots within a platted
subdivisione ralocation of common boundaries and the

aggreqation of lotswej

Lf)_divisions _cceated __to provide  sscurity  faor
constructien sortoagess lissks. or trust indsotuces: subjsct
to_tbe_fallesing conditionst ‘

Lil__she _secucity  decuments for the _division _sust

are__not__ests the .divisico shall be reviewsd under the
proyisions of this chapteras

(2} Notwithstanding the provisicns of subsection (1}:2

{a) within a platted subdivision filed with the county
clork and recorders any division of lots which results in an
increase in the number of 1lots or which redesigns or
rearranges six or more lots sust be reviewed and approved by
the governing bodys and an amended plat sust be filed with
the county c<lerk and recorderi

{b} any change in use of the 1Jland exempted under
subsection (l)({c) for anything other than agricultural

purposes subjects the division to the provisions of this
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chapter.”

Section 6« Saection 76-3-606y MCAs is amended to read:

*T6-3-606s Dedication of land to public -~- cash
donationss. {1) A plat of a residential subdivision shall
show that one-ninth of the combined area of lots S acres or
less in size and one-twel fth of the combined area of lots
greater than 5 acres in sizes exclusive of all other
dedicationse is forever dedicated to the public for parks or
playgroundse No dedication may be required for the combined
area of those lots in the subdivision which are larger than
10 acres exclusive of all other dedicationse The governing
bodys in consultation with the planning board having
jurisdictions may detersine suitable locations for such
parks and playgrounds.

(2) Where the dedication of land for parks or
playgrounds is wundesirable because of sizes topographys
shapes 1locations or other circumstancess the governing body
mays for good cause showns make an order to be endorsed and
certified on the plat accepting 2 cash donation in tieu of
the dedication of land and equal to the fair market value of
the amount of land that would have been dedicatede For the
purpose of this sectiony the fair market value is the value
of the unsubdivideds unimproved lands Such cash donation
shall be paid into the park funds to Ihis poney may be uc-"

for the purchase of additiona! landss or for the initial

-8~
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development of parks and playgroundss.__and for _the
maiotepnance of existing parks aod playgrounds. No more than
two-thirds of this money may be used for saistenances

£3) Notwithstandiog the provisigns of Yitle Is chapter
8s part _25s and Title 7s chaptec 16. gart 23 and other
provisions relating to the sale of parklandss laod dedicatad
to the public under this_sectico eust be evaluated by _the
goveroing body 3 years following the dedications Eollowing
natice and a public heariage the gaveraing baody say sell the
dedicated land as parcels for fair sarket value if the _sale
would better conkribute to the davelopment of the overall
park_prograse The soney derived from _the sale af _such
parklands shall be depasited in the gark funda®

Section T« Section 76-3-608y MCA+ is amended to read:

*76-3-608. Criteria for local government reviewe (1}
¥he Except as provided in subsection {3)s the basis for the
governing body*s decision to approves conditionally approve.
or disapprove a subdivision shall be whether the prelisinary
plate environmental assessments public hearings planning
board recommendationss and additional information
demonstrate that developmsent of the subdivision would be in
the public intereste The governing body shall disapprove
any subdivision which it finds not to be in the public
interest.

{2) Yo determine whether the proposed subdivision
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would be in the public interests the governing body shall
issue written findings of fact which weigh the following
criteria for pudblic interest:

{a) the basis of the need for the subdivision;

{b) expressed public opinion;

(c) effects on agriculture;

(d} effects on local services;

(e} effects on taxations

(f} effects on the natural envitonment;

{g) effects on wildlife and wildlife habitat; and

(h) effects on the public health and safety.

13) _The pravisions of subsections (1) _and (2} _do  not
apgply _to minor subdivisions. _of subdivisions describsd io
16=3-210."

Section 8. Section Te-3-609: MLAy is amended to read:

"76-3-609. Review procedure for minor subdivisionse
Subdivisions containing five or fewer parcels where proper
access to all lots is provided and in which no land is to be
dedicated to the public for parks or playgrounds are to be
reviewed as follows:

(1) The governing body must approvesy conditionally
approves or disapprove the first such subdivision from a
tract of record within 35 days of the submission of an
application for approval thereof.

(2) The governing body shall state in writing the
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conditions which wmust be wmet if the subdivision is
conditionally approved or what 1ocal regulations would not
be met by the subdivision if it disapproves the subdivisione

{3} The requirements for holding a public hearings end
preparing an environmental sssesswent: and_finding that the
aubdivision is in the punlic interest shall not apply to the
first such subdivision created from a tract of recorde

{4} Subsequent subdivisions from a tract of record
shall be reviewed under T6~3-505 and regulations adopted
pursuant to that section.”

Section 9. Section T76-3-6ily MCAs is amended to read:

*76-~3-611s Review of final! plate (1) The governing
body shall examine every final subdivision plat and shall
approve it when and only when it conforms to the conditions
of approval set forth on the preliminary plat and to the
terms of this chapter and regulnibns adopted pursuant
theratos

(2) {a) The governing body may require that final
subdivision plats and certificates of survey be reviewad for
errors and omissions in calculation or drafting and _fac
wiolations of this _chaptar by an examining land surveyor
before recording with the county clerk and recorders When
the survey data shown on the plat or certificate of survey
meets the conditions set forth by or pursuant to this

chapters the examining land surveyor shall so certify in a

-11-
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printed or stemped cartificate on the plat or certificate of
surveyes Such certificate shall be signed by himse

{b) No land surveyor shall act as én examining land
surveyor in regard to a plat or certificate of survey in
which he has a financial or personal interest.

ic) _Ihe sxaminiong iaod suctveyer may charge _a _fee of
$10 for gach plat gr certificate of sucvay fileds"™

~End=
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HOUSE BILL NO. 879
INTROOUCED BY JUDICIARY COMMITTEE

SCULLYs CHAIRMAN

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY THE SUBDIVISION AND PLATING ACT; AMENODING SECTIONS
16-3-102 FHREYEH-~F&~-I3~184v-~Fb6~3-2082y T6-2-20T7» TH-3I-606,

76-3-608y T6-3-609¢ AND 76-3-611s MCAW™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 76-3-102¢ MCAy is amended to read:
"76-3-102. Statement of purpose. It is the purpose of

this chapter to promote the public healths safetys and

general welfare by regultating the subdivision of land; to
prevent overcrowding of land; to lessen <congestion in <*he
streets and highways; to provide for adequate tights aire
water supplys sewage disposals parks and recreation areass
ingress and egressy and other public requirements; to
require development in harmony with the natural environment;
to require that whenever necessarys the appropriate approval
of ecertain subdivisions QF_S1X_PARCELS OR MORE be contingent
upon a written finding of public interest by the governing
body; and to require uniform monumentation of 1land
subdivisions and transferring interests in real property by

reference to plat or certificate of survey.”
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Section-2v--Section—-F6-3-103y-HEAv-is-amended-to-reads
836-3~183v-~Dafinitionsv---As--vsed—in--this--chaptery
untess--the--context--or-~subject--matter--cleoriy--requires
otherwiser-the-foltowing-words-or--phrases--shali--have--the
fottowing-meoningse
tiy--"Certificote-of-survey®-meons-e-drawing-of-o-fiedd
survey--prepsred-by-a-regéstered-surveyor-for-the-purpose-of
disclosing-facts-pertaining-to-boundary-toecationss
t2)--"fedication"-medns-the-detiberate-oppropristion-of
*and-by-an—e-ner-fbr-cny-gonora*-onc-pubiic--usey--fcscrv+nq
to-—hinsetf--no--rightes-which-are-inconapatibie—with-the-fuid
exereise-and-enjoyment--of——the--public-~use--to--which--the
property-has-been-devoteds ’
t33--"Biviston-of-tond¥-mesns-the-segregoation-of-one-or
more-~-pareeis--of-tand-from-a-targer-troct-hedd-in-singde-or
undivided-—-ownership--by--transferring--or--contrscting---to
tronsfer-titie-to-or-possession-of-a-portion-of-the-trect-or
property--fiting-a-certificate-of-survey-or-subdiviston-plat
estabi+shing-the-identity-of-the-segregeated-parcets-pursuant
to-this-chapters
t§i~-'Euenininq-%and—surveror;—-eans-a-regéstereﬂ--}onﬂ
surveyor--dulty--appointed--by--the--governing-body-to-review
surveys-ana-plate-suvbmiteed-for-Ffitings
153~ -"6overning--body®--means---a---boerd-~-of---county

commissioners-or-the-governing-suthority-of-sny-eity-or-town

-2- HB 879
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orgonized-pursuant-to-tawe
t63--%frrequiarty--shaped-trect-of-tond®-means-a-perced
ef—¥and-ether-than-an—o¥+quot—-pert--ef—-the--wnited—tStotes
gevernlent-survey-;ectiea-of—o-United-States-governnent—&otv
the--boundaries--or—-oreas--of--which--cannet--be-determined
without-a-survey-or-trigonometrie-catcuiations
t#1--"Becasionai-sate®-neons-one-sale-of-a-division--of
Yond-within-eny-t2-sonth-periode
$+8)--%"planned----unit---development®---neans---a---toand
devetoprent--project-—censisting-~of--residentiot--clusterssy
6ndustr+e#--?orksv--shopp+ng-eonttfQv-off+ee—bu§§d§ng-perkSv
or-any-combination-thereof-which-comprises-e-pltanned-minture
of-Fand-uses-buitt-in-a--prearronged--retationship--te--each
other--and--having--open--spece--and-community-facitities-+n
common-ounership-or-user
£t9)--"pias¥--meong--a-~graphical--representation—-of--a
subdivision-showing-the-division-of-tend-into-totsv-parcedsy
bioekay---streetsy--—atieysy-~-snd—~-ether---divizions---end
dedicationas
1+18)-"Pre}iminory-pltat®-neons-g-neat-and-secoted-drewing
of-a-proposed-subdivision-showing--the--teyout-~of--streetay
atieysy~-lotsy-—blocksy--and-other-etements-of-a-subdivision
which-furnish-o-basis-for-review-by-s-governitng-bodys
t1y-*Finoi--plat®--means--the--finast--drowing--of--the

subdivision--snd--dedication--required-by-this-chaspter-to-be

-3- HB 879
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prepared-for-fiting-for-record-uith--the-—-county-—cierk--snd
recorder--and--containing--ait-elements-and-requirements-set
ferth-in-this-chapter-and-in--requiations--osdopted--pursuant
theretow
ti24-"Registered-iand-surveyor®-mensns-s-person-}icensed
in-~conformance--with--the--Montans--Professional-Engineerst
Regratration—-Act--{tFitte--3Fv-—chopter—-6F3---to---practice
surveying-in-the-state-of-Montanas
t13)-ERegistered--professional-engineer®-—mesns-a-person
ieensed-—-in--conformence--with--the-—Hontans---Professionat
Engineerst-—Registration--Aet--t¥itie--3Fv--chapter--6¥3--¢e
prectice-engineering-in-the-state-of-Montener
{144 -95ubdivider®-neans-any-person-who-couses——tand--to
be-subdivided-or-who-proposes-a-subdivision-of-}ande
£t253-9Subdivistont-—-means-a-division-of-Fand-or-$and-se
divided-which-crestes-one-or-more--parcets-—containing--tess
than--20--acresv-exciusive-of-public-roadwaysvy-in-order—thot
the~titie-to-or-possession-—-of--the--perceis--moy--be--sotdy
rentedy--tessedy-or-otherwise-tonveyed-and-shali-irnctude-any
resubdiviston—ond-shali-further-incltude-any--condeminium--or
areay~regardtess-ef-its-sirer-which—provides-or-witi-provide
muttiplie--spoce-for-recreoationsi-camping-vehictesr-or-mobdite
homesy®
Seetion-Iwv--Section-F6-3-104y-MEAv—t3-amended-to-—reads

236-3-104w—-What-—--- constitutes----— subdivisions———-~ *

~&- HB 879



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0879702

subdivision-sheli-comprise-onty-those-percels-tess--then--26
acres--which--have--been-seqregeted-from—the-originat-tracey
and-the-pltat-thereof-shati-show-—ett--such--percets--whether
contiguons—-or-nots™®
Seetion-4v--Section—F6-3-283v-MEAv-i3-amended-to-reads
836-3-281v--Exemption-for-certein--divisions--of--tands
Uniess—-the-method-of-disposition-is-ndopted-for-the-purpose
of-evading-this-chapterv-the-requirements—-of-—this-~chepter
sheti-not-appiy-te-any-division-of-tand-whicht
ti3--+s-ereated-by-order-of-any-court-of-recerd-in-tats
state--or--by-—operetion-—of-tow-or-whichv-in-the-absenca-of
sqgreement-between-the-parties-to-the-sntev-covld-be--erecated
by--en--order-of-any-court-in-thits-state-pursnant-to-the-tow
of -eminent-domatn-{t¥i+tie-Fov-chepter-38¥¢
t23~-i9-erested-to-provide——security--for--constructien
mortgagesy-tiensy-or-trust-#ndenturesst
$33f23--ereates--an--interest-in-citr-goesy-minerstsr-or
water-which-is—now-or-hereafter—-severed--from--the--surface
ownership-of-reat-propertys
$t43+3)--erestes-cemetery-totst
+5}t4)-—-+3-ereated-by-the-reservaotion-of-a-trfe-estatet
163453~ -r9--created--by~-tease-or-rente}-for-farming-end
sgricutturet-purposesey
fot-—resuita-exctusivety-in-porceis--of--160--aceea-cor
targers™

-5=- HB 879
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Section 2. Section T76-3-20Ts MCAe is amended to read:

m76-3-207s Subdivisions exempted from review but
subject to survey requirements -— exceptionse (1) Except as
provided in subsection {2)+ unless the method of disposition
is adopted for the purpose of evading this chaptersy the
following divisions of land are not subdivisions under this
chapter but are subject to the surveying requirements of
T6-3-401 for divisions of Yand not amounting to
subdivisions:

(3} divisions made outside uf platted subdivisions for
the purpose of relocating commson boundary lines between
adjoining properties;

(b) divisions made outside of plat%ed subdivisions for
the purpose of a gift or sale to any member of the
tandowner®s immodiate familyr-cprayided--that---when---the
cectificata--of -apryay-—for-gifta-to-fasily-—seshera-ia-filedy
itzmusgobe-accompanind-by-the-dead--for--the--parcel--and--e
aignedz-executed-copy-of-the-opprepriate-gift-tax-return;

{c) divisions made outside of platted subdivisions by

sale or agreement to buy and sell where the parties to the

" transaction enter a convenant running with the land and

revocable only by mutual consent of the governing body and
the property owner that the divided Vand will be used
exclusively for agricultural purposes;

{d) & single division of a parcel outside of platted

-6~ HB 879
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subdivisions when the transaction is an occasional sales
(e} for five or fewer lots within a platted
subdivisions relocation of common boundaries and the

aggregation of lotswi

if)__divisions_ . _created _ to prowide __security for
construction wortgagess lienss or trust indenturess _subjact
Lo the feollowing conditionsi

{il. the _security _documeots  for _the . divisioon sust
accompany. the certificate of survey for €iling:

L1ii) when the exespted parce) is traosferred to a third
pactys the certificate of suryey sust he _accompained by
dn:ulsn&s__ni£iLlins__shaz._:ns.agsugizx.lnst;ulsnt.has.hzsn
forecloseds:

{iii) if the conditions described in (i) ao0d {ii}_above
are_not mels the division shall be  reviewsd uoder the
peovisions of this chapters

{23 MNotwithstanding the provisions of subsection (1)°®

{a} within a platted subdivision filed with the county
clerk and recorders any division of lots which results in an
increase in the number of 1lots or which redesigns or
rearranges six or more Yots must be reviewed and approved by
the goveraning bhodys and an amended plat must be filed with
the county clerk and recorder;

(b} any change in use of the land exempted under

subsection (l){c) for anything other than agricultural

-7- HB 879
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purposes subjects the division to the provisions of this
chaptere”

Section 3. Section T6-3-606+ MCA+ is amended to read:

"76-3-606. Dedication of land to public -~ cash
donationse (1} A plat of a residential subdivision shall
show that one-ninth of the combined area of lots 5 acres or
Jess in size and one-twelfth of the combined area of lots
greater than S acres in sizes exclusive of 311 other
dedicationsy is forever dedicated to the public for parks or
ptaygroundse No dedication may be required for the combined
area of those lots in the subdivision which are larger than
10 acres exclusive of a2l other dedicationsa. The governing
bodye in consuitation with the planning board having
jurisdictions may determine suitable 1locations for such
parks and playgroundse

{2) Where the dedication of 1land for parks or
playgrounds is undesirable because of sizes topographys
shapes locations or other circumstancess the governing body
mays for good cause showns make an order to be endorsed and
certified on the plat accepting a cash donation in lieu of
the dedication of land and equal to the fair market value of
the amount of land‘that would have been dedicatede For the
purpose of this sectione the fair market value is the value
of the wunsubdivideds unimproved 1lande Such cash donation

shall be paid into the park fundas to Ihta-money--may IQ be

-8- HB 879
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used for the purchase of additional lYandsxy or QR for the
initial development of parks and playgroundsxy--agnd--for--the
mointenance--of-exiating-parka-and-playgreunds. Na-sore-than
two-thirda-af-this-poney-may-be-used-for-maintensncex

13)_ _Notwithstaeding the provisions of Title I: chapter
8+ part 2%s anc Title I chapter _lés _part _23s_ _and _other
peovisions relating to the sale of parklandss land dedicated
to__she public under this section must be evaluated by the
governing body 3 years following the dedicetions  Followiag
gotice and a public bearings the governing body may seli the
gedicated land as parcels for fair warket value if_ the sale
would betier contribute to the developsent _of _the _overall
park__program. The money _deriwed from the _sale cof_such
parklaods shall be deposited in the park fund.®

Section 4« Section T6-3-608y MCAe is amended to read:

"T6-3-608, Criteria for 10cal government reviewe. (1)
¥he Except as provided in subsection (3]s the basis for the
governing body's decision to approves conditionally approves
or disapprove a subdivision shall be whether the preliminary
platy environmental assessments public hearings planning
board recommendations. and additional information
demonstrate that development of the subdivision would be in
the public intereste The governing body shall disapprove
any subdivision which it finds not to be in the public

intereste
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{2) To determine whether the proposed subdivision
would be in the public interestes the governing body shal)
issue written findings of fact which weigh the following
criteria for public interest:?

ta) the basis of the need for the subdivision;

{b} expressed public opinion;

{c) effects on agriculture;

{d) effects on local services;

(e) effects on taxation;

{F) effects on the natural environment;

(g) effects on wildlife and wildlife hadbitat; and

th} effects on the public health and safety.

£3)__Ibe provisions of subsections (1) and (2) do oot
apply ko minor subdivisioos. or subdivisions described _in
16=3-210."

Section 5« Section T6-3-609y MCAs is amended to read:

%76-3-609. Review procedure for wminor subdivisionse
Subdivisions containing five or fewer parcels where proper
access to all lots is provided and in which no land is to be

dedicated to the public for parks or playgrounds are to be

" reviewed as follows:

{1} The governing body must approves conditionally
approves or disapprove the first such subdivision from a
tract of record within 35 days of the submission of an

applicatian for approval thereofe

-10- HB 879
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{2} The governing body shall state in writing the
conditions which must be met if the subdivision s
conditionally approved or what local regultations would not
be met by the subd}vision if it disapproves the subdivision.

{3) The requirements for holding a public hearings and
preparing an environmental assessments_and findipng that the
subdivision_is_in_the public_interest shall not apply to the
first such subdivision created from a tract of recorde

1%) Subseguent subdivisions from a tract of record
shall be reviewed under T6-3-505 and regulations adopted
pursuant to ;hat section.” '

Sectionle. Section T6-3-61le MCAy is amended to read:

*76-3-611. Review of final plat. (1) The governing
body shall exasine every final subgivision plat and shall
approve it when and only when it conforms to the conditions
of approval set forth on the preliminary plat and to the
terms of this chapter and regulations adopted pursuvant
theraeto.

(2) (a} The qoverning body may require that final
subdivision plats and certificates of survey be reviewed for
errors and omissions in calculation or drafting apnd for
wiglations of this _chapter by an examining land surveyor
before recording with the county clerk and recorder. When
the survey data shown on the plat or certificate of survey

meets the conditions set forth by or pursuant to this

~11- HB BT79
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chapters the examining Vand surveyor shall so certify in a
printed or stamped certificate on the plat or certificate of
surveys Such certificate shall be signed by him.

(b} No land surveyor shall act as an examining land
surveyor in regard to a plat or certificate of survey in
which he has a financial or persanal interests

tc}_ The exawining. land _surveyor may charge_ a fee of
10 for each plat or certificate of survey fileda"

-End-
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March 24, 1979

SENATE STANDING COMMITTEE REPOQORT
(Local Government)

That House Bill No. 879, third reading bill, be amended as follows:

1. Title, line 6.
Following: "76=-3-102"
Strike: "THROUGH 76-3-104, 76-3-201"

2. Page 1, line 20.

Following: "of"

Strike: "certain"

Foliowing: '"subdivisions"
Insert: "of 6 parcels or more"

3. Page 1, line 25.

Strike: lines 25 through line 24 on page 5 in their entirety
Renumber: subsequent sections.

4. Page 6, line 14.
Following: "family"

Strike: remainder of lines 14 through 17 in their entirety
Insert: ";"

5. Page 8, line 24.

Following: "fund"
Strike: ". This money may"
Insert: "to"

6. Page 8, line 25.

Following: "lands"
Strike: ","
Insert: "or"

7. Page 9, line 1.

Following: "playgrounds" '
Strike: remainder of lines 1 through 3 in their entirety
Insert: "."



