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.. CHAPTER NO.--~~~~~-· 

HOUSE BILL NO. 877 

INTRODUCED BY KEEDY, SEIFERT, CONROY, SCULLY, FABREGA, GOULD, 
MAGONE, KANDUCH, NORDTVEDT, MARKS, FAGG, PORTER, C. SMITH, 

DONALDSON, FEDA, CURTISS, ELLISON, PISTORIA, 
STAIGMILLER, MANNING, K. ROBBINS, UNDERDAL, 

FRATES, SALES, PAVLOVICH, UHDE, DOZIER, 
BAETH, MANUEL, HEMSTAD, MEYER, EUDAILY, 

February 19, 1979 

February 20, 1979 

February 22, 1979 

February 23, 1979 

February 23, 1979 

March 22, 1979 

March 24, 1979 

March 26, 1979 

March 27, 1979 

DAY, STOBIE, KVAALEN, HAYNE 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
do pass. Report adopted. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 
Transmitted to second house. 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Motion pass consideration. 

Second reading, concurred in 
as amended. 

Third reading, concurred in 
as amended. 

On motion taken from third 
reading and referred to 
second reading. Motion 
adopted. 

Second reading, concurred in 
as amended. 



March 27, 1979 

March 28, 1979 

March 31, 1979 

April 2, 1979 

April 3, 1979 

April 9, 1979 

April 11, 1979 

April 12, 1979 

. _ _. __ _..,. ......... -·~·-·--.., --~--~-...-~--...... _,..,.... .. _ . ,-.,.._,...,..,, 

On motion rules suspended. 
Bill placed on Calendar for 
third reading this day. 

Third reading, concurred in 
as amended. 

IN THE HOUSE 
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Returned from second house. 
Concurred in as amended. 

Second reading, amendments 
rejected. 

On motion Joint Conference 
Committee requested. 

Joint Conference Committee 
appointed. 

Joint Conference Committee 
dissolved. 

On motion Joint Conference 
Committee requested and 
appointed. 

Joint Conference Committee 
dissolved. 

On motion Joint Conference 
Committee requested. 

Joint Conference Committee 
appointed. 

Joint Conference Committee 
dissolved. 

On motion Joint Conference 
Committee requested. 

Joint Conference Committee 
dissolved. 

On motion Free Joint Con
ference Committee requested 
and appointed. 



April 17, 1979 

April 18, 1979 

-3-

Free Joint Conference Committee 
reported. 

Adopted by second house. 

Second reading, adopted. 

Third reading, adopted. 

Sent to enrolling. 

Reported correctly enrolled. 



II 

~th legislature LC 0969/01 

~'~ tNtooouuo" ~~ ~L\~ 
~}~=·~,::.;~~~ 
~ ~e_DISEASE OR DEFECT IN CRIMINAL ACTIONS; AMENDING~~ 
~:~ ECTIONS ~6-1~-201 THROUGH ~6-1~203, ~6-1~-212,~~~~~3~ ~~ 
~~ 7 46-l4-22lt 46-14-222, ~6-l~-30lt AND ~-lS-31~~ ANO~.A-

JI{,. '9 £}nwP )/7~ ~ ?1 
~ 6 Rj!EAL:l~SECTIONS~-;;-)Jjl ~-1<\~lh KCA.• J/i:J.:- J<~-

?~10 BE IT ENACTED BY THE LEGISLATURE OF THE TATE OF "~ 
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Section 1. Section ~6-1<\-201, NCA, ls a-ended to read: 

·~-1~201. .. ~ ..... ---~-------...~~ 
Requlrewent of notice-- fon- of verdict and judgaent. ~t 

Keftte~-•Hse---~~-ewe+~ re!IDOIISibltlt:y -+r-en 

eff I, •et:i..-4te-fenee whi e" the 4efellif!lftl: -•t e!li:ettlHit-try-e 

~·~eftderenee-~he-eyideneea 

t~Lll Evidence of .. ntal disease or defect ~+ttg 

respens+b++~ is not ad•isslble jn a trial on the ••rita 

unless the defendant• at the ti .. of entering his plea of 

not guilty or •ithin 10 days thereafter or at such later 

ti•e as the court •ay for good cause per•lt, files a written 

notice of his purpose to rely on sweft-de+ensew 

i:l'+~cm-l:he-~~---+~~!"fly-on a -ntal disease 

or defect to prove that he did not have a particular state 
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of •ind which is an essential ele-nt of the offnnse 

char<jed. Otherwise, except on good cause shown, he shall not 

introduc~ in his case in chi~f ex~ert tcsti~ony in support 

of that defense. 

t+tLal when the defendant is acquitted on the ground 

ef tnat __ ~_LO__d ecntal dise~se or defect exe~~d+n~ 

r~spens+b~++ty he~_agt baye a part~~~4tt_Qf_~ 

'bat js _an __ ~ntia! 91ewcnt_gf_~offensc~~· the 

verdict and the judqaP.nt shall so state.• 

Se~tion 2. Section ~6-1~-202o ~CAo is a•ended to read: 

·~6-14-202. Psychiatric exa•lnation of defendant. (1) 

When tfte--d~endent-herf++ed-e-~iee-~-+otent+on-to-re+y 

on--~e--eef~ns~--of--~·~e+--d+sesse--~--de4eet--exeiHdin~ 

res~ons+h+~+ty---or there Is reason to doubt ft+1 1.b£ 

l~ · d@feodaot•s fitn~ss to proceed or reason to believe that 
;F• 

16 

17 
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l? 

20 

21 

2l 

23 

2't 

z-; 

mental disease or defect of the defendant wi J1 otherwise 

oeco~ an issue in the cause, the court shall appoint at 

least one qu~l ificd psychiatrist or shall request the 

suoerintendent of Warm Springs state hospital to designate 

at least one quatified psychiatrist. which designation may 

~e or includt• t,i~.s~1f9 to examine and report uaon the ment?l 

condition of the defendant. 

(2) The court may order the defendant to be committed 

to a hospital or other suitable facility for ~h~ purposr of 

the ~xamin~tion for a period of ~ot exceeding ~0 days or 

-1- H t. ·:-1 '7 
, f: r 

17 
I 

I 

I N T R 0 D U C E D B I l l 



1 

;> 

3 

4 

'5 

6 

1 

8 

9 

10 

11 

12 

13 

lit 

1~ 

16 

11 

18 

19 

20 

21 

22 

23 

21t 

25 

Ill 

l( 096?/01 

such longer period as the court deteraines to b~ necessary 

for thn purposu and may direct that a oualffiP1 psychictrist 

..-.~tained by t_u..- defenddnt b~ pcredttro-d tr witness .Jnd 

particip~te in th~ c·xa•indtion. 

(3) In the exa~~~ination 3ny •ethod .. ay be e•ployed 

"hich is >cc~nted by the aedical prof•ssion for ..... · 
exilai n.:>t ion of those all <'<Jed to be suffer i nq troW! .-.<-'nta 1 

diseas~ or defect.• 

Section 3. SP.ction 4b-llt-203o MCAo is aOI<·nded to ro•ad: 

•46-14-203. Report of the cxaaination. (1) Th~ report 

of tt1e exaai n-'•t ion shall include the following: 

(al a description of the nature of the exaalnation; 

(b) a diagnosis of the Mental condition of the 

defendant; 

(C) if the defendant suffers fro• a .entat disease or 

defecto an opinion as to hi~ ca>'acity to undPr~tand th' 

proceedinqs against hie dnd to Jssi~t i~ tlis own def~n~e; 

AOl1 

tdt-~~--e-n~+ee-~-~~~en-~c-Pe+y-on~~-de~n~~ 

e-f-~rre-spm~~+e~+~"""--Me!t-H+"T-en--ep+tt~---es--1:e-~~ 

~~~y--&#-~~-d&f~nd~e-eppree~e~~e-er+-+~~~~y-of 

h+~eeneuei:-&P-~e-e~OP.-ft+s-een~et-~e-the-r.~u+~e~"t~-~~ 

~ew-et-1:fte-1:~•e-of-~-e~~a+nel-eeftd~e~-eheP1edt-e~ 

teiidl when directed by the court. an opinion as to 

the capacity of the defendant to have a particular state of 
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•lnd ~o~hlch Is on ele11ent: of the o£fense char:;e:l. 

(2) If the exa•ination cannot be conduct"d 

of th_ unwill in,Jness of the d'?fen<llnt to 

ther.eino th•· r~port shall so state ~nd s~all 
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by r o,:lson 

p•rtici1~~t~ 

includ••., if 

poss i bl<'o an opinion as to whether th<" unwi 11 i nqn~>s s of +.h,, 

defenddnt was the r"~ult of ""'nt1l dis••""'" or d.--feet. 

(3) The ref>Ort of the exa•ination shall be filed in 

triplicate ~o~ith the clerk of courto who shall deliver copi•s 

to the county attoro"y and to counsel for the defendant." 

Section 4. Section 46-1~-212. ~CA, is urnended t0 re~1: 

•46-llt-212• Exaaination by 

state or defendant. If either the 

psychiatrist 

defendant or 

chosen by 

the stet'' 

wishes the defendant to be exa•ined by a qualified 

psychiatrist or other expert selected by the one proposin~ 

the exa•lnatlon jn order tg determj~_the_~~ 

f i to<:ss ~J:Q~or ~o~hether .JliL_iliUI.L_-".t~--.tl:!!.L._.t.b£ 

Q.(Le~e was co11mittgd • a oari.li;.uLlL.:i..U..tJLQL.mi.o!.Llt.I:JiQL.i.!. 

~ssgntjal element of the offense, the examiner shall be 

permitted to have reasonabl~ access to the defendant for th0 

purpose of the exa•ination.• 

S~ction 5. Section 46-14-213, ~CA, is am2nd~d to re~J: 

ft46-l~-Zl3. Psych;atric testimony upon trial. (1) Upon 

the trial, any psychiatrist ~ho rerort~d und~r 46-14-202 and 

46-14-203 may b~ called as a witness by the prosecution or 

by the def~nse. If the issue is being tried b~fore d jury. 

-4-
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the jury may not be infor•ed that the psychiatrist WdS 

j~si~natact by the court or by the su?erintendent of w~r• 

S,or i n<;s state hospital. 3oth the prosecution and th•c 

defense ~ay summon any other qualified psychiatrist or other 

ex~8rt to testify, but no one who has not examined the 

defendant is competent to testify to an ~xpert opinion with 

rr·~:,ect to th0 ''"nt<1l condition of'--f'f'pon~?i'l+tH:y nf th<-

d<;f~ndanto ~s distinguished from the v~lirlity of thP 

procedure followed by or the general scientific propositions 

stated by another witnesS• 

(2) When a psychiatrist or other expert who has 

examined the defendant testifies concerning the defend~nt•s 

mental condition, he •ay make a statement as to the nature 

of his examination, his diagnosis of the ~ntal condition of 

the defendant at the ti•e of the co .. lssion of the offense 

chdr .;edt and his opinion ilS to the dbil ity of th« def<'ndant 

to ~l'l'f'ec+ete-t~~-cf'+m~e++ty-of-i'l+~-ceft~Ct•-to-eonfof'm-1'>+~ 

eoneact--to-ti'le-f'eq~+f'e~n~-of-+o.T-of'-to have a particulilr 

state of mind which is an ele.ent of the offense ch~rged. 

The ~x~~rt rudy make any exp1an~tion rPd~onab1y serving to 

clJ~ify his ~iaqnosis and opinion and ~ay ~e cross-~xa~ine1 

as to any matter bearing on his cospetency or credibility or 

the validity of his diagnosis or opinion·• 

Section 6. Sect ion 46-14-221, 'KAr is 1m~nded tc> r<"·>·~= 

M"to-l't-221. o .. termi nation of fitness to proee'.'d --
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effect of finding of unfitness -- axpenses. (1) Ibe_!S~ 

~defendant's fjtngss to proceed •ax only be raised by the 

defendant with the ~ice pf cp~ When the de~endent•s 

f+~s--te--l'f'M:-d i1i.u h dr'ftft-+1'1-qaeni-oft J:.il..i..MHh t:he 

~~ L1 shdll be deter•lned by the court. If neither the 

county attorney nor counsel for the defendant contests the 

findin, o~ thoc rc>pvrt filed under 46-l4-£C3, the court may 

•ak'' the deL·r ... indtion on th<> b~sis of the r<Oport. If th~ 

finding Is contested, the court shall hold a hearing on the 

issuu. lf the rPport is received in evidence upon the 

hearing, the parties have the right t.o su-on and 

cross-exar~ine th>' psychiatrists who joined in the report and 

to offer evidence upon the issue. 

(21 If the court deter~ines that t~e defendant l1cks 

fitness to proceed, th" proceeding against hill shall be 

suspended, except as provided in subsection (~) of this 

sacli ont and th" court shall COIIMI it hi 11 to the custody of 

the director cf th" depart .. ent ·::>f institutions to ba "l"c"d 

in an appropriate institution of the depart111ent of 

institutions for so long ~s the unfitness endure~. 

(JJ If t~~ Lourt det~r• ines thJt the dufendant l~cks 

fitn~s~ to proce~d due to the fact that the person is 

developaentally disabled, as defined by 53-20-102. the 

proc.eeJin~ dqcJio1s.t him shall be S.U"i!.~cnOrd., except as 

provided in subsection (41 of this sectiono ~n~ thP court 

-f.- HB 377 



1 

2 

::! 

4 

s 

b 

1 

8 

9 

10 

11 

12 

13 

H 

15 

16 

l1 

18 

19 

20 

21 

2Z 

Z3 

24 

.25 

L( rno9/0l 

shdll proceed to secure treat.ent as provided In chapter ZOo 

part lo or chapter 21, cart lo of Title S3. 

('>) Th,, fact th~t the defenj mt i<. unfit to rroceed 

does not preclude any legal objection to th~ rros~cution 

which Is susceptible to f~ir determination prior to tri~l 

and without the personal participation of tho d• f.>nf',J;lt. 

(St The expenses of sending the defendant to t~e 

custody of the director of the departeent of institutions to 

be placed in an appropriate institution of th;e st.,te 

dep·>~tuent of ins.titutionso of kee;•lnq hi'" thereo .• nd of 

bringing hi• back are in the first instance chargeable to 

the ccunty In -hich the lndictaent WdS found or the 

inforaation filed> but the county •ay recower thea fro• the 

estate of the defendanto If he has .~nyo or fro11 " towno 

cityo or county bound to prowide for and •aintain hia 

~lsewher!C!.• 

Section 7. s~ction ~&-1~-222, ~(~, is dFCnde1 tc read: 

·~&-1~-222. Proceeding~ if fitness regained. ~hen the 

courto on its own •otion or 

di r<!ctor of the depart-nt 

attorney. or the defenddnt 

upon the application of the 

of institutions• th~ county 

or hi~ le]al r~pr~s.~ntativeo 

deter•ines. after d hea~ing if a hearing is requested, that 

the defendant has regained f i toess to proc('edo th•" 

proceeding shall be resu•ed. lfo howevPrt thP court is of 

the view that. so >iiUCh ti•c has cl a.~)'!:.dd ~i.fiCt_' the cocur:itl!'lf'tont 
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of the defendant that it would be unjust to resum<> f"hn 

cril'linal proceedings, the court may dismis~ the char~e an.j 

""'r order the Jtl.mdant to be discharg·2J or. subject t':l the 

lQ..- 4ov..arnin~ the Li.il conurtitinP-nt of p~-:r5on5 suff\,_rin-J fro-r 

serious ~ent~l ~~~~--e~--d~~~t illness• order the' 

defenddnt c0~~itteo to an •Prr~pri~te institutin~ of thn 

departaent of institutions.• 

Section 8. Section 46-1~-301• ~(A, is am£nded tu re~d: 

·~6-14-301. Coumit~~nt upon 3cquittal on the qround of 

•~~~~e~~+e+~•~Y lack of meot~l ~ h~dl""ir)q tn 

detereine release or discharge. (11 When a defend~nt is 

acquitted on the ground e~ that dye tp a mental dise2se or 

defect e.e1•ein~ --r~peftS+b+~y he cou1U__not have a 

particular state gf wind that js an ess~otia1_el~t pf tb~ 

offense charged, the court shall order him committed to the 

cus.tody of th<> superintE>ndent of loiarm Springs ste~t·' hospit·3l 

t.u t.h~ pla.c.2d in an ~~ytJropri::.tt: il"lstitution f0r r_u~t·"Jc:'• 

careo and treat~ent. 

(2) A person so confined shall have a be~ring. unless 

waiwed, within SO days of his. confinement to ~etermine his 

pres~nt Mental condition and whether he may be dischar~ed or 

released without dunger to others. The court shall cause 

notice of the hearinq to he served upon the persono his 

coun~elo and tn~ prosecutinq attorney. Such~ hearing shall 

be dee11~d a civil proceeding, ~nd t~· ourden ~hall be upon 

-8-
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the defendant tu prove by a preponderance of the evidence such later tise as the court aay for good cause permit, a 

2 that he may be s~fely released. 2 stateaent of intention to interpose the defense of ~+ 

3 {3) Accordin~ to the det~r~inJti~~ of thP court upon 3 ~+~e~e--e~--defeet• self-defens~ or alibi QL th~ de~ 

4 the hearing, the defendant shall be discharged or released ~ that the defendant djd not have a garticylar state of •ipd 

5 on such conditions as the court deter•ines to be necessary s tbat js an essential eleagnt of the offense cbar~. 

t or shall b4 committed to the custody of tne superintRndent 6 (b) If t~e defendant intends to Interpose any of these 

of the: WdLI Sp~ings stat.• ho~pit.d t'> t'e ~>laced in .m 7 defens<-so h<' ~h<~ll -Jlso furnish t•> the pros.,cution and file 

8 uppr,:>pri 1to:: institution for custody, cart.·t and treatment.• ~ with the clerk of the court t~e na~s and addresses of all 

9 Section 9. Section ~6-15-301, ~CA, is a.ended to read: 9 ~itnessas to ba called by the defense in support thereof. 

l'J "46-15-301. Discovery of witnesses, notice of certain 10 Prior to trial the defendant m3yo upon .ation and showin~ of 

11 defenses. In all cri•inal cases originally tri3ble in 11 good cause, add to the list of vitnesses the na•es of any 

12 district court the following rules apply: 12 add I tl onal witn-t!sses. After the trial co..aoceso no 

l3 (1) For the purpose of notice only and to prevent 13 vltnesses ~ay be called by the defendant ln support of these 

14 ~ur,>ri se, th" prosecution shall furnish to th<! defend.~nt .end 1~ def~nses unless the n~~e of the witness is included on the 

15 file with the clerk of the court at the tiDe of arrai~nru~nt 15 listo except upon good cause shovn.• 

l'> ,, list of the 'litness<>s the pros·.'cution intends to c;;ll. Th<' 16 Section 10. Repealer. Sect 1 ons ~-~~-101 and 

17 prosecution may, any ti•e after arraignment, add to th~ list 11 "o6-.1~-2ll• MCA. ar" repe~lef:l. 

1~ th~ names of any additional witnasses upon a sho~ing cf go~rl -End-

19 cause. The list shall include the> names and .1ddresses of th" 

£l} "'i tnesses. This subsection does not apply to H·'>utt<>l 

£.1 wi tn~5-S.(:5. 

22 {2) {a) For purpose of notice only and to prPvent 

Z3 surprise, the defendant shall furnish to the prosecution and 

24 file· with tr..., clerk of the court• :'lt tho?. time of ""t"rin~ 

25 his ~lea of not guilty or within 10 days there~fte~ or at 

-9- -10- .:' :·-,7 .:':' l !"/ i:) 
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ftj ~ILL NO. L1J_ ~ 
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Section 1. Section +&-lt-ZOl• Mtlt• is ... nded to read: 

•lt6-1~201. ·····-·••e ~.--

BgQulr&aent of notice -- fore of Yerdlct and ju~. ftt 

~e~-diseeee-.r- def'ee• ••ele~int relpenei~i11•y te-en 

affirm••••• ~efenee ehieh •h• def'en~• .... es•e-1ieh by e 

~eponderenee-ef t~ .-.ldeneea 

ti!-t.Lll Evidence of eental dlaease or defect •-'•d-+"9 
..--~pvn ................... ........,. Is ~ adltlulble lp • trial ma t• •rita 

unless the defendant, at the ti .. of entering his plea of 

not quilty or within 10 days thereafter or at such later 

ti~ as the court eay for good cause pereit• files a written 

notice of his purpose to rely on ,.eh defeft ... 

t~--""-lllef'eftdeftt ~~+etlep ftO't:ie-etlelh tn e 

tf'+e+-on-the-~+tsy~ifttends~o-re+y-on a eental disease 

or defect to prove that he did not have a partlcul~r state 
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of aind which is an essential elewent of the offense 

charyed. Otharwiseo except on good cause shown, he shall not 

in~roduc~ in his case In chief expert testimony in sup~ort 

of that defense • 

t+till When the defendant Is acquitted on the ground 

ef ~ gus to • aental disease or defect e.e~d+~ 

~~~~~"sibi+ity he-'~uat_bave a ~cular s~4t~gf _ _aind 

tb41 __ L5 an 8$$&ntjal elgaent_gf the offep•e charged, the 

v.,r.sict and the ju~qwent shall so state.• 

Section z. Section 46-l"'-202o HCA, is a•ended to read: 

•lt6-1lt-202. Psychiatric exa~lnation of defendant. (1) 

.n.en ttM--~~~-f'Hed-..-not+ee-ri-+nt:eM+on-i:111-Pe+y 

--t:he--ctefense-of'-~M--d+s~----de#eet--xe+edi~ 

f'8'PORS+bi+it:y---op there Is reason to doubt tri11 lob& 

defepdapt•• fitness to proceed or reason to believe that 

aentdl diseasa or defect of the defendant will otherwise 

become an issue in the cause, t~ court sh~ll appoint at 

least one qudlified psychiatrist or shall request the 

superintendent of Wara Springs state hospital to designate 

at least one qualified psychiatrist, which designation 111ay 

be or includ~ hi~s~lf, to examin~ Jnd report u0on the ~ental 

condition of the defendant. 

(2) The court may order the defendant to be co .. ltted 

to a hospital or oth•r suitJbla facility for the purpose of 

the cxamin-1tion for a p•,riod of !lOt exce'>ding .1.0 <1-.ys or 

-2-
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such longer period as the court deteralnes to be necessary 

for the purpose and ••Y direct that a qualified psychiatrist 

retained by the defendant be pcr~itt~d to witness and 

participate in tb9. exa.inetlon. 

(3) In the ex-inat:lon any -thod ..ay be -played 

which is accepted by the aedlcal prof~sslon for the 

exaaination of those alleged to be suffering froc Mental 

disease or defect.• 

Sectfon 3. Sec~lon ..-14-ZOJ• "'A• Is aeended to read: 

•46-14-203. Report of the ex-1 natton. ( 1) The report 

of the exaelnatlon shall include the following: 

(a) a description of the nature of the exaalnatlon; 

(b) a diagnosis of the ~ental condition of the 

defendant; 

(c) ff the defendant suffers from a mental disease or 

defect. an opinion as to his capacity to understand the 

proceedings agalnt.t hie and to assist in :11s own defense; 

.ad 

t4t- •whM e ae4!iee ef lftt:aftt+eft-i:e-_.y-e" the defense 

M-irres,-sltlllit:J "• lleM fl~ett--phtie~~ ---~~ 

ett+++ty ef ~· ttefend-t: to ettttt"ee+tt~-iohe-ep+tl+ftHi-t:y-of' 

tt+s-eoni!IIICt: or te eenf-• his eenwet: t:e t:he rel!f~tlre•ftt:s-of' 

+--et:-iolte tl- ef t:M ertai'Mt eonlt~tet eher~-end 

tetLdl when directed by the court. an opinion as to 

the capacity of the defendant to have a particular state of 

-3-. 

1 

2 

l 

~ 

5 

6 

7 

s 

9 

10 

11 

12 

13 

14 

15 

16 

11 

11 

19 

20 

21 

22 

2.3 

lit 

25 

LC 0969/01 

•ind which Is an eleaent of the offense charged. 

(2) If the exaelnation cannot be conducted by reason 

of the unwlll ingness of the defeod'lnt to p-1rti c i pate 

theralnw the roport shall so state and shall include, if 

possible• dn opinion as to whether the unwillingness of the 

defendant vas the result of aental disease or defect. 

(l) The report of the exa•ination shall be filed in 

triplicate with the clerk of court• who shall deliver copies 

to the county attorney and to counsel for the defendant.• 

Section 4. Section ~6-1~-212. KCA. is a.ended to read: 

•%-1~212. Ex-lnation by 

stne or defendant. If either the 

psychiatrist 

defendant or 

c.hosen by 

the state 

wishes the defendant to be exa•ined by a qualified 

psychiatrist or other expert selected by the one proposing 

the exaalnatlon ip order to 4eter•jne ~ defendant's 

fltppss to pro&ead gr wbetbar be had. at the _tlme__lhe 

offense was co .. itted. a particular state of mlnd_¥bi~ 

an B5Sent!al ele .. nt qf the offense, the exa•iner shall be 

peraltted to have reasonable access to the defendant for the 

purpose of the exa.lnation.• 

Section 5. Section 46-14-213• KCAo is amended to read: 

•+6-1+-213• Psychiatric testiMony upon trial, {1) Upon 

the trial, any psychiatrist who reported under ~6-14-202 and 

46-1~-203 aay be called as a witness by the prosecution or 

by the defense. If the issue is being tried before a juryw 

-+-
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the jury may not be infor•ed that the psychiatrist was 

designated by the court or by the superintendent of War• 

5?rings state hospital. Both the prosecution and the 

defense ~ay sum•on any other qualified psychiatrist or other 

ex~ert to testifyo but no one who has not examined the 

defendant is competent to testify to an expert opinion with 

r~spect to the mental condition e~--~~~on,thil+~y of the 

def~ndanto as distinguished from the validity of the 

procedure followed by or the general scientific proposition~ 

stat~d by another witness. 

121 When a psychiatrist or other expert who ha5 

~xamincd the defendant testifies concerning the defend~nt•s 

mental condition. he •ay •ake a statement as to the nature 

of his examination. his diagnosis of the aental condition of 

the defendant at the ti•e of the co .. ission of the offense 

char~edo and his opinion as to the ability of the defendant 

to e~~~ee+e~e-~he-e~+-~e++~y-et-his-eendue~~-~o-een~ra-~is 

eonduc~--~o-~e-req-+r..eftts-o+-~ew~or-~o have a particular 

state of mind which is an ele.ent of the offense charged. 

The expert may make any explanation reasonably serving to 

clarify his di~gnosis and opinion and ~ay be cross-e~a~in~1 

as to any ~atter bearing on his co•petency or credibility or 

the validity of his diagnosis or opinion.• 

s~ction 6. Section 46-14-221• ~CA, is amended to read: 

"4~-14-221. Determination of fitness to proceed --
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effect of finding of unfitness -- expenses. (1) Ibe Issue of 

the defondant 0 $ fjtne$5 to pro~eed •ay QQly be Ldjsed by the 

~~~-jtb the advice gf counsgl. When the d~~~"~as 

f+~ess--~o--JWeeeed lsMlfl Is dt'swn-+n-qeesnMI ~· t~ 

+~ i1 shall be deter•ined by the court. If neither the 

county ~ttorney nor counsel for the defendant contests the 

findin, of th"' r"port filed under 46-14-;>03, the court may 

•ake the determination on th~ b~sis of the report. If the 

finding Is contested• the court shall hold a hearing on the 

issue. lf the report Is received in evidence upon the 

hearinqo the parties have the right to su-.on and 

cross-~xa•ine the psychiatrists who joined in the report and 

to offer evidence u~on the issue. 

(Z» If the court deter~ines that the defendant l~cks 

fitness to proceed, the proceeding against hie shall be 

susp~nded• except as provided In subsection (4) of this 

section, and the court shall Lo~it hi~ to the custody of 

the director of the depart•ent of institutions to be placed 

in an appropriate institution of the depart~nt of 

institutions for so long as the unfitness ·~ndures. 

(3) If t~~ court deter1ines thdt the d~fendant 1 1cks 

fitness to proceed due to 

develop~entally dlsabledo 

the fact that 

as detl ned by 

the person is 

S3-Z0-102o the 

proc.,eJing dgaii1st him shall b,, sus;)('nde1• eXC•'~t as 

providad in subsection (4) vf this sectio,,. rlnd th<• court 

-6- H8 677 
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~hall proceed to secure treat•ent as provided in chapter zo. 

part 1, or chapter 21, oart l• of Title 53. 

(4 J The f.Jct th 1t the dcfcn-:hnt is unfit to proceed 

does not preclude any legal objection to the prosecution 

which Is s•sceptible to fair deterainatlon prior to trial 

.nd without the personal participation of the defendant. 

(5t The exp.,nses of sending the defendant to t!'le 

custody of the director of the depart~ent of Institutions to 

be placed in an appropriate ln~titution of the state 

depart .. nt of institutions, of keeping hia therer and of 

bringing hi• back are in the first instance 

the county In ,.hich the indlct-nt vas 

chargeable to 

found or the 

infor•ation filedi but the county ••Y recover thee fro. the 

estate of the defendant• if 11e has ,Jny, or froe a town• 

city, or county ~nd to provide for and •aintain hia 

<~lsowhere.• 

Section 1. Section •6-l"t-222, "CA, is ~.ended to read: 

""tt-l"t-222. Proceedings if fitness regained. When the 

court• on its ovn .otion or upon the application of the 

director of the depart•ent of institutions• the county 

attorney• or the defendant or his legal representative, 

detereines, ~fter a hearing if a heari~q _is requested, that 

the defendant has regained fitness to proceedo the 

proceeding shall b~ resumed. Ifo however, the court is of 

the view that so much tiae has elaps~d since the commit~~nt 
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of the defendant that it would be unjust to resume the 

criMinal proceedings, the court •ay dls•lss the charge and 

m~y order the defundant to be discharged or. subject to t~~ 

la,. governing the civil co .. it•ent of persons suffering from 

ser!gys mental .. ~--or--defeet illness, order the 

defendant co .. itted to an ~ppropriate Institution of the 

department of institutions.• 

Section 8. 

"lt6-l"t-30l. 

·~~OftS~ty 

Section 4&-14-301, HCA, is amended to re~d: 

Co.eit•ent upon acquittal on the ground of 

lack gf aegtal state hearing to 

deter•ine release or discharge. tll When a defendant is 

acquitted on the ground of tbat dye tg a eental disease or 

defect e•e .. diftg - rea,ena~~ he cgyld ngt haye a 

gartlcylar state gf •ind that js an essentjal element of tb~ 

offense cbargedo the court shall order him committed to the 

custody of the superintendent of War• Springs state hospital 

to be placed in an appropriate institution for custorly• 

careo and treat•ent. 

(2) A person so confined shall have a hearing, unless 

waived. within 50 days of his confineeent to determine his 

present aental condition and whether he may be dischar~ed or 

released without danger to others. The court shall cause 

notice of the hearing to be served upon the person• his 

counsel, and the prosecuting attorney. Such a hearing shall 

be deemed a civil proceeding• and th? burden shall be upon 

-8-



1 

2 

3 

4 

5 

t 

1 

8 

9 

10 

lL 

12 

13 

14 

15 

16 

11 

16 

LC 0969/01 

the defendant to p~ove by a preponde~ance of the evi1~nce 

that he eay be safely ~eleased• 

(3) According to the deter~ination of the court upon 

the hearing, the defendant shall be discha~ged or released 

on such conditions as the cou~t detereines to be necessary 

or si1all b,. co .. mi tted to the custody of the super int.,ndent 

of th·_, Hann Springs stat~ hospital to b•• placed in an 

appropriate institution for custodyo care, and treatment.• 

Section q. Section 46-15-301• MCAo is a•ended to read: 

•46-15-301. Discovery of witnesses• notice of c~rtaln 

defenses. In all cri•inal cases originally triable in 

district court the following ~ules apply: 

(l) For the purpose of notice only and to prevent 

surpris~• the prosecution shall furnish to the defendant &nd 

file with the clerk of the court at the tiee of arralgn•ent 

d list of the witnesses the prosecution intends to call. The 

p~osecution eay, any tiee after arraign.ento add to the list 

the names of any additional wltnesaes upon a showing of good 

19 cause. The list shall include the naees and addresses of the 

<,J "'itn<?.ss<'s. This subs.:ction does not apply to rebuttal 

Ll witne~ses. 

22 (2) (a) For purpose of notice only and to prevent 

23 surprise, the defendant shall furnish to the p~osecution and 

24 file with thu clerk of the court, at the tlee of entering 

25 his plea of not guilty or within 10 days thereafter or at 
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such lat-.r time as the court n~ay for 90od cause P'Jrmito a 

stateeent of intention to interpose the defense of ....... 

d+aeese--~--~ec~• self-defense. or alibi or tbe defense 

~ the dgfan4ant djd not haye a partl~uloc state of •iod 

~_is an as.-nttal el ... et pf the pff•ns• charged. 

(b) If the defendant intends to interpose any of these 

defen~es. h~ ~hall also furnish to the pro~P.cution and file 

with the clerk of the court th" naeqs and addresses of all 

witnesses to be called by the defense in support thereof. 

Prior to trial the defendant •~Y• upon eotlon and showing of 

~ood causew add to the list of witnesses the na.es of any 

additional witnesses. After the trial co-nces. no 

witnesses •ay be called by the defendant In support of these 

defenses unless the na•e of the witness is included on the 

list. except upon good cause shown.• 

Section 10. Repealer. Sections 

46-14-211• MCA• are repealed. 

-End-

-10-

! ~ 

i 
' 

46-14-101 and 

· .. ? 

I--/ 
I / 

j 



46th Legislature HB 0871/02 

z 

3 

4 

5 

b 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 877 

INTRODUCED BY KEEDY• SEifERT, CONROY, SCULLY, FABREGAo GOULDo 

MAGDNE• KANOUCHo NORDTVEDTo MARKSo FAGG• PORTERo c. SMITH, 

DONALDSON, FEOAo CURTISS, ELLISONo PISTORIAo 

STAIGMILLERo MAMNlNGo K. ROBBINSo UNOERDALo 

FRATES, SALES, PAVLOVICH, UHDE, DOZIERo 

BAETHo MANUEL, HEMSTAOo MEYERo EUDAILYo 

OAYo STOBIE, KVAALENo HAYNE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ABOLISH THE OEFE~SE 

OF MENTAL DISEASE OR DEFECT IN CRIMINAL ACTIONS A~-10 

£E011UE-AH-!LIEBH!l~ SENTENCING PBOCEQUBt lO__Df__EQLLO¥fD 

M~ltl__!__kafi~ QEftNDANI IS FQUND TO HAVE BtEN_sutff~ 

~__!_ HtNTAl DISEASE QS QEfEti--A!__!Hf_ IiMt OF--IU£ 

~liil~--~_QfEfHSE Of WHICH HE WAS_~HYltifQ; 

AMENDING SECTIONS !6-1\-101, ~-1~-201 THROUGH 46-14-ZD3o 

.. 6-i: .. -i!ii!• 46-14-213• 46-14-221. 46-14-222. 4&-t4-39t 

~~~Ql \~~Ql• AND 46-15-301o MCA; AND REPEALING 

seefteNs--4&-t~t-tet--ANe iftlleti 4&-t4-Z11 AHD==~~t~=2al 

lt!IUI!:iti.l:i=!t~it!Bi• HCA.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

~l1llO~_iECilON ~~-101• KCAa IS-~fHafQ_IO_R~AD~ 

"46-14-101. Mental disease or defect .. x~+.,dinq 

respons~b~+~~y. ttt-A-person-~s-no~-respons~b+ .. -for-er~Mino+ 
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eondaet-if-ot-the-tfae-of-saeh-eondae~-es-e-Pesa~~-o~-•eft~O~ 

diseese--or--defee~--he--is--afteb~e-e+~her-to-oppreeiote-~he 

ePYainati~y-o~-h+s-eondae~-oP-to-eonfer.-h+s-eondae~-~o--~he 

reqayreeen~s-of-+aww 

tit As used in this chapter, the ter• •aental disease 

or defect• does not include an abnor•ality aanlfested only 

by repeated criainal or other antisocial condUct.• 

Section 2. Section ~6-1~-201, MCAo Is aeended to read: 

·~6-1~-201. A~f+r•~+ve----~nse---------P~aireae~ 

!aQui~ of notice -- for• of verdict and judqaent. ftt 

Mentet--diseose--or--defee~--eKe~ad+ng--Pespons+b+~+~y-+s-eft 

off+paotive-defense-wh~eh-the-defendon~-aas~-es~ebtish-by--e . 
preponderanee-of-ihe-evidenee• 

titill Evidence of aental disease or defect eKC+ading 

respens+b+t+ty is not adaisslble in A trial on tbe merit~ 

unless the defendant. at the tlae of entering his plea of 

not guilty or within 10 days thereafter or at such later 

tiae as the court aay for good cause per•ito files a written 

notice of his purpose to rely on saeh-de~ensew 

t3t--lhe-defendont-sho++-gfve:s+a1-+0P-n~+ee-when•-+n-o 

tr+e+--on-the-aerit~y-he-intend~-to-pe~y-on a aenta1 disease 

or defect to prove that he did not have a particular state 

of aind which is an essential eleaent of the offense 

cha~ged. Othe~wise, except on good cause showno he shall not 

introduce in his case in chief expert testimony in support 

-l- HB 877 
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of that defense. 

f'ttiLl When the defendant is acquitted on the ground 

of tbAt-~US-~-4 .ental disease or defect exe~ad+nq 

respons+a+~+~y ~1d_nQt_ha~_g~l4L-~1ate_g!_mind 

tbn_lLan_eueot.j al e I e.e~_g( t.be ll.UanH-J:Il.at.ged• the 

verdict and the judq.ent shall so state.• 

Section 3. Section 46-14-202t HCAt is amended to read: 

~46-1"-202. Psychiatric exa.ination of defendant. (1) 

When ~he-defeftdeft~-hes-f•~ed-e-ne~+ee-of-+ntent+on--to--~e~y 

on--the--defense--ot--.. ftt.a~--d+seese--~--defeet--ewetud+nq 

~espons+b+~+-,--~ there Is reason to doubt h+s tbe 

d&fendaot•s fitness to proceed or reason to believe that 

.ental disease or defect of the defendant will otherwise 

becoae an issue In the causeo the court shall appoint at 

least one qualified psychiatrist or shall request the 

superintendent of War• Springs state hospital to designate 

at least one qualified psychiatrist, which designation may 

be or include hl•selft to exa•ine and report upon the mental 

condition of the defendant. 

CZl The court •ay order the defendant to be committed 

to a hospital or other suitable facility for the purpose of 

the exaalnation for a period of not exceedinq 60 days or 

such longer period as the court determines to be necessary 

for the purpose and aay direct that a qualified psychiatrist 

retained by the defendant be peraitted to witness and 

-3- HE! 877 
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partic•pate in the examination. 

(3) In the exa•ination any .ethod may be employed 

which is accepted by the 

exaaination of those alleged to 

disedse or defect.• 

medical profession 

be suffering froM 

for the 

mental 

Section 4• Section 46-1~-203t MCAt is amended to read: 

"46-14-203. Report of the exa~ination. (1) The report 

of the exa•ination shall in~lude the following: 

(a) a description of the nature of the examination; 

. {b) a diagnosis of the aental condition of the 

defendant; 

(c) if the defendant suffers fro• a mental disease or 

defectt an opinion as to his capacity to understand the 

proceedings against hi• and to assist in his own defense; 

.uul 

tdt--w~en-e-fto~~e-of-•n~en~+on-~o-re~y-on-~he--defeftse 

of--+rrespofts+b•~•~y--hos--beeft--f•~edy-on-ep•ft•oft-es-to-~he 

eb+~+~y-of-~he-defeftden.-~e-eppree+o~e--t~e--er+••n•~•~y--ef 

h+s-eondwe~-~-~o-eOftf~•-~+s-eonduet-to-~he-req~+re•ents-ef 

~ow-et-~he-~•ae-of-~he-er+_.ne~-eend~e~-eherged~-end 

tetLdl when directed by the court. an opinion as to 

the capacity of the defendant to have a particular state of 

~ind which rs an element of the offense charqedo 

(2) If the examination ca~not be conducted by reason 

of the unwillingness of the defendant to partic:tp.:ot-: 

-It- HB sn 
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thereino the report shall so state and shall include, if 

possible, an opinion as to whether the unwillingness of the 

defendant was the result of eental disease or defect• 

C3l The report of the exaMination shall be filed in 

triplicate with the clerk of courto who shall deliver copies 

to the county attorney and to counsel for the defendant.• 

Seet~oft-~w--Seet~on-~6-t~-~t~~-MEAw-+s-o~nded-to-reed~ 

·~6-t~-~t~.--e•ea+not+on--~--psye~•etr+st--e~o,en---~y 

stete--or--defendent.---ff-e+t~er-t~e-defendent-or-t~e-stete 

w+,he,--the--defendont--to--~-e•oa+ned--by---e---q~e~+f~ed 

P'Yeh+etr+st--er--et~r-e~pert-se+eeted-~-the-one-~ropo~+nq 

the--e•ea+net+on--in--or4e~-to--tettr•ine-~tb~~cfen§§at~2 

t±~22==tQ=~~--wb«ther--be--bedz-=-t=~ti•e=thc 

a£fcQ2c-wos-comwttteds-o-Dortic.tar-,t~~ftd==-~b==is 

Gft==C1Scntial=-ekc.eftt-of-tbe-off~w-the-exoa+ner-she+~-be 

peraitted-to-~ove-re~oneb~e-eccess-to-the-detendont-for-t~ 

purpose-of-th&-exoa+net+onw• 

Section s. Section ~6-1~-213, KCAo is aaended to read: 

•46-14-213. Psychiatric testimony upon trial. 111 Upon 

the trial, any psychiatrist who reported under 46-14-202 and 

'tb-14-203 may be called as a witness by the prosecution or 

by the defense. lf the issue is being tried before a jury, 

the JUry aay not be inforMed that the psychiatrist was 

designated by the court or by the superintendent of w~r~ 

Springs state hospital. Both the prosecution and the 
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defense way suaaon any other qualified psychiatrist or other 

expert to testify, but no one who has not exaained the 

defendant is CoMpetent to testify to an expert opinion with 

respect to the aental condition er-re,eft'+~+~ of the 

defendant, as distinguished froa the validity of the 

procedure followed by or the qeneral scientific propositions 

stated by another witness. 

(2l When a psychiatrist or other expert who has 

exaained the defendant testifies concerning the defendant•s 

.ental condition, he way make a stateaent as to the nature 

of his exaainationo his diagnosis of the aental condition of 

the defendant at the time of the co .. ission of the offense . 
charged. and his opinion as to the ability of the defendant 

to epp~ee•ote-~he-er+•inetity-of-b+s-eondae~~-te-eenfor•-h+s 

eondvet-to-tne-reqafreaeftts-of-~oww-or-~o have a particular 

state of wind which Is an ele•ent of the offense charged. 

The expert ••Y ma~e any explanation reasonably serving to 

clarify his diagnosis and opinion and way be cross-exa•ined 

as to any m~tter bearing on his coapetency or credibility or 

the validity of hi~ diagnosis or opinion.• 

Section 6. 5ection 46-l~-221, KCA, is aMended to read: 

•46-14-121. Determination of fitness to proceed 

effect of finding of unfitness -- expenses. lll ~~_Qf 

tn~-~f~od~nt~~-tltn~~~-~o-~ra~~ed_mdX-OD~-~-rai~ed-b~-tbe 

~feDddDt __ witb __ tbe_a~L~~ af_,gu~~ When the defendant&s 

-b· HB 877 
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f+tne~,-to-proeeed ~~ is drown-fn--que,tfon ~~· the 

+''~• L1 shall be deter•ined by the court. [f neither the 

county attorney nor counsel for the defendant contests the 

finding of the report filed under 46-14-203, the court may 

•ake the deterMination on the basis of the report. (f the 

finding Is contested, the court shall hold a hearing on the 

issue. If the 

hearing, the 

report is 

parties 

r&ce i ved 

have the 

in evidence upon 

right to su~aon 

the 

and 

cross-exa•lne the psychiatrists who joined in the report and 

to offer evidence upon the issue. 

(2) [ f .·the court deter• I nes that the defendant 1 acks 

fitness to proceedo the proceeding against hi• shall be 

suspended, except as provided in subsection (4) of this 

sectiono and the court shall co .. it hi• to the custody of 

the director of the depart-.nt of institutions to be placed 

in an appropriate institution of the departaent of 

institutions for so long as the unfitness endures. 

(3t If the court deter•lnes that the defendant lacks 

fitness to proceed due to the fact that the person is 

developmentally disabled, as defined by 53-20-102, the 

proceeding against hi• shall be suspended, except as 

provided in suosectlon (4) of this section. and the court 

shall proceed to secure treatment as provided in chapter ZOo 

part lo or chapter 21, part lo of Title 53. 

(4) The fact that the defendant is unfit to proceed 
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Jo~s not ~rcclude any legal objection to the prosecution 

which is susceptible to fair determination prior to trial 

and ~ithout the personal participation of the defendant • 

(5) The expenses of sending the defendant to the 

custody of the director of the department of institutions to 

be placed in an appropriate institution of the state 

department of institutions, of keeping him thereo and of 

bringing hi• back are in the fi~st instance cha~geable to 

the county in which the indictment was found or the 

information filed; but the county may recover theM from the 

estate of the defendant. if he has any. or from a towno 

cityo or county bound to provide for and maintain him 

elsewhere.• 

Section 7. Section lt6-14-222t MCAo is amended to read: 

•to6-14-222. Proceedings if fitness regained. When the 

courto on its own •otion 

di~ector of the depart-ant 

attorney, or the defendant 

or upon the application of the 

of institutions• the county 

or his legal representative. 

deterMines, after a hearing if a hearing is requested, that 

the defendant has regained fitness to proceedo the 

proceeding shall be resumed. lfo howevero the court is of 

the view that so auch time has elapsed since the commitment 

of the defendant that it would be unjust to resume the 

criminal proceedings, the court may dismiss the charge and 

•ay order the defendant to be discharged oro subject to the 
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law governing the civil co .. lt .. nt of persons suffering fro• 

serious •ental di-seese--Ot--deM!e~ illollll• order the 

defendant committed to an appropriate institution of the 

department of institutions.• 

See~+on-~~.--see~foft--~6-~~-38~w--MEAw--+s--eaendod--~o 

reed• 

·~6-~~-3et.--E .... ~.eft~-~-ee~+ttef-on-the-groand-of 

+rrespens+b+++~y tock-=of--~ntot--stoto -----hee1'+ng---~6 

de~er•+ne--re+eose--or--d+sehergew---t~t-When-e-defenden~-~s 

oeqH+~~ed-on-~he-groand-1!14 thet-du•-to=• .. ntel--d+seose--or 

defee~---eKefHd+ng---respens+b++t~y bs--coald==nAt=-boxe--a 

~~tcutor-state-of=etnd-tbAS=+t=an-tsseat+ot-ei~~f~hA 

a£~02c=cba~w-the-eoHP~-sheft-erder-h+.-eo~•+~~ed-~o-·-tho 

eHs~ody-of-~he-saper+n~n~-of-Wera-Spr+ngs-sto~e-hosp+~of 

to--be--ptoeed--i-n--on--approprfate-tns~+tHtion-for-eus~o6yw 

eorey-ond-treo~•en~. 

t~t--A-person-so-eonftned-sbef+-bove-o-heor+ngy--unfe~s 

we+vedy--w+~h+n--SB-deys-of-hts-eonf+neeent-to-de~ere+ne-his 

present-•en~o+-eond+~+on-ond-wbe~her-he-•oy-be-dtsehorged-e1' 

1'eleesed-wt~beHt-donger-~o-otbersw--fhe--eoHrt--shefl--eouse 

not+ee--ef--~he--beer+ng--to--be-served-upon-the-person.-b+s 

eoHnsely-ond-~he-proseeu~+ng-ot~orneyw-Sueh-e-heor+ng--sbelt 

be--deeeed--o-e+v++-proeeedtngv-ond-~he-burden-she++-be-upon 

the-defendent-~o-prove-by-e-preponderonee--of--the--evtd~ne~ 

~hot-he-•ey-be-sofefy-reteosedw 
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t3t--Aeeord~ng--~o--the-de~era+ne~~Oft-of-~he-eour~-apen 

~he-~eor~ngv-~~e-defendent-she++-be-dtsehor~ed--or--re+eosed 

on--saeh--eond~~~ons-es-~he-eour~-de~oratftes-~o-be-n~essory 

or-sho+l-be-eo••+~ted-to-~~e-e•stody-of--the--sapertfttende~ 

of--~he--Wor.--Spr~ft9S--w~e~--hosp+~e4--~o--be-p+oeed-tn-on 

eppropr+e~e-~s~~t•~+on-for-eas~ody.-eorev--ond--~re~ .. ft~w• 

1£t1lQ~&.__s~tllDH-i~~~ Mt&s 1$ &MENDED IO READ; 

·~6-l~-301. toa•itaent upon acquittal on the ground of 

+rrespons+b+++ty Jock of aenl§l ~ hearing to 

deter•ine release or discharges (1) When a defendan~ is 

acquitted on the ground of lb~~ •ental disease or 

defect OKCfadfng--respoftsfbifi~y ba C~u)d DQt baye • 

~~ state o~_tba1-l~sseqtjal eleweqt gf the 

otLaD~• charged, the court shall order hla coa~itted to the 

custody of the superintendent of Wara Springs state hospital 

to be placed in an appropriate institution for custodyo 

care, and treatment. 

(2) A person so confined shall have a hearingo unless 

waived, within ~o days of his confineaent to determine his 

present aental condition and wheth'r be aay be discharged or 

released without danger to others. The court shall cause 

notice of the hearinq to be served upon the person, his 

counsel, and the prosecuting attorney. ~uch a hearing shall 

be deem~d a civil proceeding, and th~ burden shall be upon 

the defendant to prove by a preponderance of the evidence 
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that he aay be safely released. 

Ill According to the deterwination of the court upon 

the hearlngo the defendant shall be discharged or released 

on such conditions as the court determines to be necessary 

or shall be co••itted to the custody of the superintendent 

of the War• Springs state hospital to be placed in an 

appropriate institution for custody, care, and treatMent.• 

SECTION 7, THERE IS A ~M eCA SECTION THAI-&fAQll 

Consideration of -ntal disease or defect in 

sentencing. Whenever a defendant is convicted on a verdict 

or a plea of,gullty and he claias that at the tlwe of the 

co•aiS$iOn of the offense of which he was convicted he was 

unable as a result of Mental disease or defect e+~her Mb~ 

rendered hjw unabla to appreci~te the criainality of his 

conduct or to confora his conduct to the requireaents of 

lawo the sentencing court shall consider ev+deftee-obte+"ed 

es--prov+ded--+"--46-t4-i8i--ond--46-t4-i8i--end any othe~ 

relevant evidence presented at the trial and shall require 

such additional evidence as it considers necessary for the 

detereination of the lssueo including exaalnation of the 

defendant and a report thereof as provided in 46-14-202 and 

46-14-203. 

$EC.IION lQ, THERE IS A NUU1{.L!ift.llllfL.ItiAL&fAilll 

Sentence to be ieposed. Ill lf the court finds that the 

defendant at the tiae of the co.-ission of the offense of 
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which he was convicted did not suffer fro• a eental disease 

or defect as described in [section 8]• it shall sentence him 

as provided in Title 46o chapter 18. 

121 If the court finds that the defendant at the time 

of the coemission of the offense suffered from a mental 

disease or defect as described In [section 8)• any mandatory 

einiuue sentence prescribed by law for the offense doe~ n~ed 

not apply and the court shall sentence hie to: 

{a) be co .. itted to the custody of the saper+n~enden~ 

of-Wo~•-Spr+~-~o~-hosp~~ ~rector of the_d~~nt_o! 

io~itutlona to be placed in an appropriate institution for 

custody, care, and treataent for a deLlni~ period not to 

exceed the aaxlaua ter• of ieprisonaent that could be 

iaposed under subsection t1J; or 

(b) undergo for such a period any other appropriate 

course of treateent that is accepted by the medical 

profession and that will not present a danger to the public. 

i~t--tf---~he---eoart--sentenees--~he--defendent--ande~ 

subseet+on-t~ttet•-+t--aey--prov+de--thet--the--profe~s+one+ 

person--+n--eherge-ef~-+nst+tut+on-+n-wh+eft-the-defendent 

+s-p+eeed-eey-re+eo•e-tne-defendent-o"--eond+t+on---efter--e 

spee+~ed--pe~+&d--ef--t+ae--thet-+s-+ess-then-h+s-pertod-of 

ee .. +taent-+f-the-profess+one+-per~on--determ+nes--thet--the 

defende"t--hes--been--eared--of-the-mente+-d+seese-o~-defeet 

foand-by-the-eoart-end-+s-no-+eftger-o-den~e~-to--h+m~e+f--or 
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ethe~s·--ff--~he--prefess+o~al-person-reteoses-~he-defendant 

p~rsuon~-~e-th+s-sabsee~+o~w-he-shot+-repor~-~he-retease-a~d 

the-eond+~+e~s-ploeed-on-+t-~~•-eo~~---

t~tLll A defendant whose-d+spes+~+en-or-se~te~ee--dees 

net-o++ow-for-eond+~~ono+-re+oese-by-~he-profess+ono+-person 

+n-ehor~e-of-~he-+~st+ta~~•~•-os-prov+ded-+~-sabseet~o~-t~t• 

lit.b~ __ .r,entence _bH-~u~em i•goud...Uru~AL..Luuion 10(21Ulh 

11ay petition tt.e sentencing court for review of the sentenc;e 

if the professional person certifies that the defendant has 

been cured of the mental disease or defect. The sentencing 

court a~ay 11ake any order not inconsistent with its original 

sentencing authority except that the length of confineMent 

or supervision moy-~o~-be-+~erea~d •Ul1_be_eguai_tg_tbat_Q! 

tb~_QLiginAl senten,e. The professional person shall review 

the defendant•s status each year. 

~ff£iaH=~HER£-fS-A-NEW-ftE6-~EEff8H=fHAf;BE~~ 

Reee••+t•ent--efter-eo~d+~+onot-re+eosew--tf-befo~e-the 

exp+rot+o~-of-~he-per+od-ef-eo•a+~~~-~he-eoar~--drter•+nes 

ofte~--heer+n~--ev~de~ee--thot--a--defe~do~t--who--he~--been 

reteesed--a~der--tseet+en--9t~i--hes--net---fa+f+t+ed---the 

eond+t+ons-of-h+s-re+eose-o~d-the~-for-h+s-ewn-safety-or-the 

safety--of-ethers-h+s-eend+~+onot-re+eese-shoatd-be-rewokedy 

the-eour~-shot+-+m•ed~otety-order-h+•-to-be--reeo••+tted--to 

the--eastody--of--the--saper+~tende~t--ef-warm-Spr+n9~-st~te 

hesp+te+-te-be-pteeed-+~-the--sa•e--or--e~ther--oppropr+ate 
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+nst+tat+en-for-eastedyw-eerew-e~d-~re~•e~t• 

~Er.IllltLJ.U-ltsfB.LlLAJ!fiLMC.A SftJ l!W IliA~il. 

Oi sch,orge of defendant fro• supervision. At the 

expiration of the period of co .. it~~ent or period of 

treat•ent specified by the court under {section 9~{21)• the 

defendant eust be discharged fro• custody and further 

supervision. subject only to the law regarding the civil 

co••it.ent of persons suffering fro• serious ~~ental illness. 

Slll.UIILU&_llf.IJ.IliL--U::~:\0 1 ' "t! I 1 s !HE JriD EO J.Q 

B.Uill 

•46-14-401. AO.issibility of state11ents .ade during 

exa•lnation or treat•ent. A state•ent •ade for the purposes 

of psychiatric exa.ination or treat.ent ~rovided for in this 

chapter by a person subjected to such examination or 

treat•ent is not admissible in evidence against hi• in any 

crl•inal proceeding1_e~~A-5eoteoclqg _beaLlng_ coqducted 

lliHle.c.__tr.e.~:.tigo fl .21 gr;_;Lbe..ac.iog_~~ullae.nt._cQ!IlbK.te.d 

uoder (5e~ 11 ~ on any issue other than that of his 

•ental condition. It is admissible on the issue of his 

•ental condition, whether or not it would otherwise be 

-considered a privileged co••unicationo unless it constitutes 

an ad•ission of guilt of the crime charged. lD_a_b~Ling 

bi:lii.JUUie.LL~ao ll 2j_QL_Lz.~ l!lll.UJ,~~t--l!!a¥ 

b~QL __ aod_,ao~ldec._aox-~u'b-~Q~e.me.nt-e.~e.D-if_i~_!:.QD~ti~u~~~ 

dn_aam~~o_Qf_~ilt~" 
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~ection 1Jo Section 46-lS-lOlo MCAo is a.ended to 

read: 

"46-lS-301. Discovery of witnesses, notice of certain 

defenses. In all cri•inal cases originally triable in 

district court the following rules apply: 

(1) For the purpose of notice only and to prevent 

surpriseo the prosecution shall furnish to the defendant and 

file with the clerk of the court at the tl.e of arralgn•ent 

a Jist of the witnesses the prosecution Intends to call. The 

prosecution .ayo any ti•e after arraign•ento add to the list 

the na.es of,any additional witnes~es upon a showing of good 

cause. The list shall include the na.es and addresses of the 

13 witnesses. This subsection does not apply to rebuttal 

14 ~o~itnesses. 

1S (2} (a) For purpose of notice only and to prevent 

16 surprise, the defendant shall furnish to the prosecution and 

17 file ~o~ith the clerk of the courto at the ti.e of entering 

18 his plea of not guilty or 111ithin 10 days thereafter or at 

19 such later time as the court •ay for good cause per•ito a 

20 stateaent of intention to interpose the defense of •efttef 

21 d•seese-er-de .. et• self-defense• or alibi QL__tbt__d~fe~ 

22 tbilt __ t.bL-JI&fanditoLdid_ngt_bllJUL>Lllii~uln-UA.te:_o!_.iiUi 

23 tbilt-~-llD~~ntilll_£leeent_af_~be_Qfieo~~-~aL~~a· 

24 (b) If the defendant Intends to interpose any of these 

ZS defenses. he shall also furnish to the prosecution and file 
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Rith th~ clerk of the court the n~~?s and artdrPss~s of all 

~o~itnesses to be called by the defense in support thereof. 

Prior to trial the defendant may, upon motion and sho~o~ing of 

good causeo add to the list of 111itnesses the names of any 

additional witnesses. After the trial commences. no 

witnesses •ay be called by the defendant in support of these 

defenses unless the name of the ~o~itness is included on the 

1isto except upon good cause sho~o~n.• 

Section 1~. Repealer. See~+e"s-46-t~-tet-e"d-46-t~-itt 

l!~~ei=~=i!=!B~•-ME~•-e~e--~epee+ed SELIIOH 

~~~~l.Ll!r.!• I$ BEPf.AUD• a 

-End-
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HOUSE BILL NO. 877 

INTROOUCED BY KEEDYo SEIFERTo CONROY, SCULLY, FABREGAo GOULDo 

MAGDNEo KANDUCHo NOROTYEDTt HARKSt FAGGt PORTERt Ce SMITH, 

DDNALOSONt FEDAt CURTISSo ELLISONt PlSTORIAt 

STAIGMILLERo HANNINGo Ke RQBBJNSo UNDERDALo 

FRATES, SALES, PAVLOYICHo UHDEt DOZIERo 

BAETHo HANUELt HEMSTADt MEYERo EUQAILYo 

DAYt STOB1Et KYAALENo HAYNE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ABOLISH THE DEFENSE 

OF HENTAL DISEASE OR DEFECT IN CRIMINAL ACTIONS ~ 

~lQe A~ AlTERNATIYe SENIENtiNG eaoceouse TO BE fQL~gweg 

~~--A-~ltleo DEFENDANT IS FOUND TO HAYE_AEEN SUFFERING 

EB~--A--~IAL-_DISEASE OR DEfECT AT THe ll~E Of THe 

~~lSSION OF -IHE__QffENSE Of WHICH H~ WAS CD~YIC!EO; 

AMENDING SECTIONS i6:1~ ~6-1~-201 THROUGH ~6-1~-203, 

4t6-t4t-1!ti!y 46-llt-213t lt6-11t-221t lt6-14-222o ~6-*~-~&t 

46-14-301 ~~' AND 4t6-15-301t HCA; AND REPEALING 

~EE~+SNS--~6-t~-tet--~MS ifti!Q! ~6-11t-211 611--*t:tt=!ti 

lt!R!l.l;l.itl=ll=~iti• MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

llUl!J.f:Ll.&..-SEU!mi ~b-l~-1,011-l:!f.h_lL&l!UDEO 10 RUQ.i 

•46-14-101. Mental disease or defect eltchuHftg 

~espe,.s+b+~+ty• ttt-~-persoft-+s-not-respefts+b~e-fer-er+~f,.ot 
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eoftdaet-ff-et-the-t+.e-of-saeh-eoftdaet-es-e-re'a~-ef-~e+ 

d+see,e--or--defeet--he--+,--aftebfe-e+t~-to-eppree+ote-the 

er+aifte~+~y-of-h+,-eoroeae~-o~-to-eoro~or•-his-eendae~-to--the 

re~a+~e-.nt,-of-~••• 

t~ As used in this chapter, the tera • .. ntal disease 

or defect• does not include an abnoraality .anlfested only 

by repeated crlainal or other antisocial condUct.• 

Section 2. Section ~6-1~-201. HCAw Is ... nded to read: 

·~6-1~-201. ••~+r.e .. we----de+eftse--------re~.+~eeent 

RBQUireeant of notice -- fora of verdict and jud~nt. ttt 

Meftte~--d+,eose--o~--defeet--.-etad+n~--reepon'+-+++ty-+e-ero 

eff+~t+ .. -defenee-wh+eh-the-de48ftdeftt-..st-eeteb~+eh-by--e 

preponde~enee-o•-t~e-ev+deneew 

titLll Evidence of .. ntal disease or defect ewe+ad+ng 

~••pons+b++~ is not adalssible io a trial oo the .. rlts 

unless the defendant, at the tlae of entering his plea of 

not guilty or within 10 days thereafter or at such later 

tiae as the court aay for good cause peraltw files a written 

notice of his purpose to rely on sach-defen••• 

t3t--~he-6efenden~-shet~-g+we~'+e+tor-ftot+ce-wheny-+n-o 

tr+et--oro-the-aer+tey-he-+ft~eftds-to-rety-oro a aental disease 

or defect to prove that he did not have a particular state 

of alnd which is an essential eleaent of the offense 

charqed. Otherwise, axcept on good cause shown, he shall not 

int~oduce in his case in chief .. pert te&ti.any In support 
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of that defense. 

fltt!~ When the defendant is acquitted on the ground 

of tJYL-.d\IL_t.g__a aenta 1 disease or defect eore+ttdfn<J 

respo~fltH·ny biL~ao.t.-bau_a_ga r t i £.11liK-1UU-AL.aiod 

tJlu_lL.iHLttucnt.!al elenm-AL t.btt offto&L cbargedw the 

verdict and the judg.ent shall so state.• 

Section 3· Section lt6-l4-202o MCAo is a•ended to read: 

•46-14-202. Psychiatric exaeination of defendant. (1) 

When ~he-defendeft~-hes-fi+ed-e-netfee-of-fnt.ntion--to--re+y 

eft--the--defense--ef--.ente+--dise~e--or--defee~--.. e+adin~ 

respons~ltf+f,y--oP there is reason to doubt h+s 1be 

defeodant.•s fitness to proceed or reason to believe that 

.. ntal disease or defect of the defendant will otherwise 

becoae an issue in the cause, ~he court shall appoint at 

least one qualified psychiatrist or shall request the 

superintendent of Ware Springs state hospital to designate 

at least one qualified psychiatrist• which designation aay 

be or include hi•selfo to exaeine and report upon the •ental 

condition of the defendant. 

(2) The court •ay order the defendant to be com•itted 

to a hospital or other suitable facility for the purpose of 

the exa•ination for a period of not exceeding 60 days or 

such longer period as the court deter•ines to be necessary 

for the purpose and •ay direct that a qualified psychiatrist 

retained by the defendant be permitted to witness and 
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participate in the exa•ination. 

(3) In the examination any •ethod •ay be employed 

which is accepted by the medical profession for the 

exa•ination of those alleged to be suffering from mental 

disease or defect.• 

Section lt. Section 46-14-203, MCAo is amended to read: 

•to&-14-203. Report of the examination. (11 The report 

of the exaeination shall include the following: 

(a) a description of the nature of the examination: 

(b) a diagnosis of the •ental condition of the 

defendant; 

(c) if the defendant suffers from a mental disease or 

defect, an opinion as to his capacity to understand the 

proceedings against him and to assist in his own defense: 

~d 

fdt--when-e-ne~e-of-f~entfon-~o-re+y-on-~he--defense 

of--fPrespoftSilt+~~y--hes--lteen--ff+edT-oft-o~+nfon-os-~o-~he 

obf++ty-of-~he-defeftden~-~o-eppree+ete--~he--erfmfno+f~y--of 

hf~-eondae~-or~o-eonfora-hfs-eondae~-~o-~he-Peqa+remen~s-of 

+ow-e~-~he-~fme-of-~he-eri•+no+-eondae~-ehorqedt-ond 

fetLdl when directed by the court. an opinion as to 

the capacity of the defendant to have a particular state of 

mind which is an element of the offense charged. 

(ZI If the examination cannot be conducted by reason 

of the unwillingness of the defendant to participate 
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the~ein• the ~epo~t shall so state and shall include. if 

possible. an opinion as to whethe~ the unwillingness of the 

defendant was the ~esult of .ental disease o~ defect. 

(3) The repo~t of the exaeination shall be filed in 

t~iplicate with the clerk of court, who shall deliver copies 

to the county attorney and to counsel for the defendant.• 

See~~en-~w--See~+on-~-t~~t~-MEAy-+s-e .. nded-~e-reed• 

·~6-t~-~t~.--e~ea+ne~+on--by--~ych+~~+st--e~sen---by 

stete--er--defendentw---ff-e+th .. -the-defeftdeftt-er-~he-sto~e 

wtshes--~he--defendent--~e--&e--exe~ned--by---e---~ae++f+ed 

psyeh+etr+st--or--other-exper~-se+ected-by-~he-ene-propos+ng 

the--exo•+net~en--tn--order--to--asteretne--tbe--fefenGont•s 

fitc~=to~•ed--or-=wbetbtt be--bods--•t=the=t+sm=tbe 

aff~n2~A~~mm%ttc§%~o-aorttcut~te-of-wtnd:=wbt~b=-ta 

AD==ta~Al=-atemcot-of-tht:offca2a•-~he-e•o•+ner-~e+~-be 

per•+~ted-to-howe-reesonob+e-eeeess-~o-~he-de4endo~-for-~he 

p~rpose-of-~he-e•e~tnettonw• 

Section 5. Section 46-1~-213, ~CA. Is a~ended to read: 

"46-14-213. Psychiatric testleony upon trial. (1} Upon 

the trial, any psychiatrist who reported under 46-14-202 and 

46-14-203 may bP called as a witness by the prosecution or 

by the defense. If the issue is bein9 tried before a jury, 

the jury eay not be inforeed that the psychiatrist was 

designated by the court or by the superintendent of Ware 

Springs state hospital. Both the prosecution and the 
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defense eay sueeon any other qualified psychiatrist or other 

expert to testifyw but no one who has not exaelned the 

defPndant is coepetent to testify to an expert opinion with 

respect to the eental condition &P-~penstbt+tty of the 

defenda~t, as di•tinguished froe the validity of the 

procedure followed by or the general scientific propositions 

stated by another Mitness. 

t2J When a psychiatrist or other expert vho has 

exaeined the defendant testifies concerning the defendant's 

eental condition. he eay eake a stateeent as to the nature 

of his exaeinatlon, his diagnosis of the .. ntal condition of 

the defendant at the tiee of the c~lssion of the offense 

' chargedo and his bplnion as to the ability of the defendant 

to eppreete~e-~he-erie+fte++ty-e~-hte-eonewet.-te-eon~ore-h+s 

eeftd~t-~e-~he-req•+reeeftts-of-•ew.-or-to have a particular 

state of eind which Is an eleeent of the offense charged. 

The expert May eake any explanation reasonably serving to 

clarify his dia9nosis and opinion and eay be cross-exaMined 

as to any eatter bearing on his coepetency or credibility or 

the validity of his diagnosis or opinion.• 

Section 6. Section ~6-14-221. ~CA, Is aeended to read: 

"46-14-221• Oetereination of fitness to proceed 

~ffect of finding of unfitne~s -- expenses. (1) ~~Qf 

tb~-ae~ad~~titoe~~lg_pLQ,eed wax onlx_he_L~ed-~ 

11e!end.wt_.Jtilb..-1b~dYi ce of '-OYDUh When the defendan~•s 
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f+tness-~e-p~eeeed ~ Is dPewn-in--~s~+on La~• the 

iss~e it shall be deter•ined by the court. If neither the 

county attorney nor counsel for the defendant contests the 

finding of the report filed under 'tb-I't-203• the court •ay 

.ake the deter•ination on the basis of the report. If the 

finding is contested, the court shall hold a hearing on the 

issue. If the report is received In evidence upon the 

hearingo the parties have the right to sueeon and 

cross-exa•ine the psychiatrists Mho joined in the report and 

to offer evidence upon the issue. 

(2) If. the court deter•lnes that the defendant lacks 

fitness to proceed, the proceeding against hi• shall be 

suspended, except as provided in subsection (4) of this 

section, and the court shall co~it hi• to the custody of 

the director of the depart.ent of institutions to be placed 

in an appropriate Institution of the departeent of 

institutions for so long as the unfitness endures. 

(3) If the court deter•ines that the defendant lacks 

fitness to proceed due to the fact that the person is 

developMentally disabled, as defined by 53-20-lOZo the 

proceeding against hi• shall be suspended, except as 

provided In subsection ('t) of this section. and the court 

shall proceed to secure treat•ent as provided in chapter 20o 

part lo or chapter 21, part lo of Title 53. 

('tl The fact that the defendant is unfit to proceed 
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does not preclude any legal object.ion to the prosecution 

Mhich is susceptible to fair detereination prior to trial 

and withuut the personal participation of the defendant• 

(51 The expenses of sending the defendant to the 

custody of the director of the department of Institutions to 

be placed in an appropriate institution of the state 

depart•ent of institutions. of keeping hi• there, and of 

bringing hi• back are in the first instance chargeable to 

the county in which the indictMent was found or the 

inforMation filed; but the county eay recover the~ from the 

estate of the defendant, if he has anyo or from a town. 

city, or county bound to provide for and maintain him 

elsewhere.• 

Section 1. Section ~6-1~-zzz, MCAo is amended to read: 

•-.6-14-222. Proceedings if fitness regained. When the 

court, on its own .otion or upon the application of the 

director of the depart•ent of institutions. the county 

attorneyo or the defendant or his legal representative, 

determines, after a hearing if a hearing is requestedo that 

the defendant has regained fitness to proceed, the 

proceeding shall be resu•ed. If, however, the court is of 

the view that so Much ti•e has elapsed since the commitme~t 

of the defendant that it Mould be unjust to resu~e the 

criminal proceedings, the court may diseiss the charge and 

•ay order the defendant to be discharged oro subject to the 
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law governing the civil commitment of persons suffering fro• 

.&u.iQlu Mental d+~ee~e--or--de4ee~ il~i.• order the 

defendant committed to an appropriate institution of the 

depart~ent of institutions.• 

See~+en-!4w--See~teft-~4-38 .. --M~~.--+~--e .. ftded--~e 

1"C8d+ 

•~t6-l4-38!w--Eo .. tt .. ~-~en-eeq~~~·~-cn-the-g1"o~nd-of 

i1"1"e~pon~+b+~+~y teck--of--.eotal=~ -----hee1"fng---te 

dete1"m+ne--1"e~ee~e--oP--d+~heP98•---t!t-Nften-e-defendent·-+• 

eeq~+~ted-cn-~he-g1"o~nd-of ~bA~=du~ta=A ~nte+--dtseese-·-o1" 

defeet---exe+ndtng---1"espons+b+~+ty 

~~·r-stete-af-•tnd-tbftt=ts-on-est£dtiAi=cl~t=aL=Sbc 

a£~~~~.-~he-con1"t-ah8++-orde1"-hia-eo .. t~ted-to--~he 

enstedy-of-~he-aape1"+ntenden~-e4-Wa1"e-Spr+ngs-s~ete-hospt~e~ 

~o--be--p+eeed--tn--en--epp1"0p1"ie~e-+ns~+tat+on-fe1"-ecs~odyw 

ee1"ey-ond-t1"eetaen~. 

trt--A-pe1"son-so-eonftned-~he~+-he.e-e-hee1"ingw--an~ess 

we+vedw--w+~htn--se-deys-o4-ftt~-eon4+neeent-~o-de~e1"atne-ht~ 

p1"esent-aente+-eond+t+en-end-vhether-he-aey-be-dtsehe1"ged-oP 

1"e+eesed-wtthont-denge1"-~e-othe1"t•--'he--eonrt--she++--eense 

nettee--of--~he--hee1"ing--to--be-se1"ved-npon-~he-pe1"seny-hts 

eonnse+.-end-~he-p1"o~eent+ng-ettorneyw-Saeh-e-hee~tngr-she~~ 

be--deeaed--e-e+¥+~-ppeeeedtn~-eftd-the-baPden-sho++-be-~pen 

the-defendent-~o-prove-by-o-p1"eponde1"enee--of--the--evtdence 

thet-he-mey-be-aefe+y-1"e~eeaed. 
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t3t--Aeco1"dtng--~o--~he-dete1"a+net+on-o4-the-eoort-npon 

~he-hee1"+ngy-the-defeftdeftt-she++-be-dtseheP9Cd--or--re+ee~ed 

on--aaeh--eondit+ons-es-the-eou1"t-deteP.tnes-to-be-fteee~soPy 

o1"-she~~-be-eoaa+t~ed-to-the-enstody-o4--tfte--.~+ntendeftt 

of--the--WeP8--SpP+ft93--.te~-ho~e+--~--be-p+eeed-+n-en 

&pp1"opP+ete-+n~t+tnt+en-for-ed~~dy.-ee1"ew--and--t1"eetaentw• 

~llJ.1Qti_L._U,U..1Wi~::lQ1t MCAa IS A"ENDEO TQ BUQ.l 

•46-14-101. toaait•ent upon acquittal on the ground of 

+1"1"espenstb+++ty ~k pf aental ~ hearing to 

dPter•ine release or discharge. (1) When a defendant is 

acquitted on the ground of 1bat dye to a aental disease or 

defect exe~ndtng--1"esponstb++t~ ba__~Jd oot bA~ 

gartlcylac_sta~ a!qd that Is on esseDtla) e)~Rf-tbe 

of~e cbargedo the court shall order hie coeaitted to the 

custody of the superintendent of Wara Springs state hospital 

to be placed in an appropriate institution for custody, 

care. and treat•ent. 

(2) • person so confined shall have a hearing, unless 

waived, within 50 days of his confineaent to detereine his 

present aental condition and whether he eay be discharged or 

released without danger to others. The court shall cause 

notice of the hearing to be served upon the person. his 

~ounsel, and the prosecuting attorney. Such a hearing shall 

be dee~ed a civil proceeding, and the burden shall be upon 

the defendant to prove by a preponderance of the evidence 

-10- HB 877 



1 

2 

3 

'It 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l1 

18 

19 

20 

21 

zz 
23 

Z4t 

25 

HS 0871/03 

that he •ay be safely released. 

C3) According to the deter•lnatlon of the court upon 

the hearing, the defendant shall be discharged or released 

on such conditions as the court deter•ines to be necessary 

or shall be co .. itted to the custody of the superintendent 

of the war• Springs state hospital to be placed in an 

appropriate institution for custodyo careo and treat•ent.• 

SECTION 9. THEBE IS A NE~_H~llQK_!HAl_REAQi& 

Consideration of -ntal disease or defect in 

sentencing. Whenever a defendant is convicted on a verdict 

or a plea of. guilty and he clai•s that at the ti•e of the 

co .. ission of the offense of ~hich he was convicted he was 

~~eb+e-e~---pe~~•~-of 1UEEf!ING EBen A .ental disease or 

defect ••~~-~ Mbl£D__tendered hi• unable to appreciate the 

cri•lnality of his conduct or to confor• his conduct to the 

require.ants of lawo the sentencing court shall consider 

ev•de~ee-ob~e+ned-a~-prev+ded-+n-'lt6-t~i8i-end-'lt6-t'lt-i83-end 

any e~her relevant evidence presented at the trial and shall 

require such additional evidence as it considers necessary 

for the deter•ination of the issue. including exa•lnation of 

the defendant and a report thereof as provided in 46-l'lt-202 

and 46-14-203. 

SECTION to. THEBE IS !_M~CA SEtllQ~l_~ 

Sentence to be imposed. 11) If the court finds that the 

defendant at the ti.e of the co .. ission of the offense of 
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which he was convicted did not suffer fro• a mental diseas~ 

or defect as described in [section 8 i]• it shall sentence 

hi• as provided in Title 46o chapter 18. 

C2) If the court finds that the defendant at the time 

of the co .. lssion of the offense suffered fro• a mental 

disease or defect as described in [section 8 ~]• any 

•andatory •ini•u• sentence prescribed by law for the offense 

does o~ not apply and the court shall sentence hi• to: 

(a• be com•itted to the custody of the sHper•n~e~de~t 

of-Wera-Spr+~~,-~~e~e-~osp~e+ ~Le~L-Of_t~~~ot_gf 

iostitutjops to be placed in an appropriate institution for 

custody, careo and treat•ent for a defioi1~ period Qf __ tlm~ 

not to exceed the •aximu• term of imprisonment that could be 

i•posed under subsection (lli or 

(b} undergo for such a period any other appropriate 

course of treataent that is accepted by the medical 

profession and that will not pre5ent a danger to the public. 

f3t--if---the---ee~r~--~entence~--t~e--defende~t--~nder 

s~bsec~+on-fitf•t•-+t--aoy--p~ew~de--~~ot--t~e--prefe~'+one+ 

pe~~en--+n--e~e~-of-~he-+n~~~~~+on-+n-wh~eh-the-defendont 

+~-p+eced-aey-re+ee~e-the-defendont-on--eond+~•en---ofter--e 

~pee+f+ed--per+od--of--t•me--tha~-+~-+•~~-the~-h+s-per+od-of 

coaa+~ .. ~-•f-~he-profes~+ono+-per~on--determ+nes--thot--the 

defendont--hes--been--e~red--of~he-•ento+-d+~eese-or-defeet 

fo~nd-by-the-ee~rt-end-+~-no-+on~er-o-don~er-te--h+•~e+f--or 
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o~her~.--~f--~he--p~o~ess+ene\-pe~son-re+ea~e~-~he-defenden~ 

p~r~~en~-~o-~h+~-~ub~ee~+eny~e-she++-repor~-~he-re+ee~e-end 

~he-~ond+~+ens-p+e~ed-on-+~-~e-~e-ee~~~·--

t~till A defendant whose-d+~pe~+~+en-er-~en~enee--doe~ 

ne~-o++ow-for-eond+~+one+-r~eese-by-~he-~ofess+one+-person 

+n-eher~e-ef-~he-+nst+~a~+eny-o~-prov+eed-+n-sabsee~+on-t~t• 

litbO~LJ!ml.lmf&_jhU_tl§en i •ooud unde~.ekf.igJLl!l.L4llAl.Js 

may petition the sentencing court for review of the sentence 

if the professional person certifies that the defendant has 

been cured of the .ental disease or defect. The sentencing 

court may make any order not inconsistent with its original 

sentencing authority except that the length of confine•ent 

or supervision aey-n~-be-+nereesed must be egUAl_tg~~g! 

~-QL~inal-~~· The professional person shall review 

the defendant•s status each year. 

Reeemm+~•en~--efter-eond+~+ene+-re+ee~e.--tf-befere-~he 

ewp+re~+on-of-the-per+od-of-eo•-+~.ent-~he-eeart--de~er•+ne~ 

efter--heer+n~--ev+denee--~h~--e--defendent--who--hes--been 

re+ee~ed--ander--t~eet+on--9f3ti--he~--not---fa+f+++ed---~he 

eend+t+ons-of-h+s-re+ee~e-end-~het-for-h+s-own-sefe~y-or-~he 

~afety--of-o~hers-h+s-eond+t+ene+-re+eo~e-~hou+d-be-revoke~• 

the-eoar~-she\+-+••ed+ote+y-order-n+m-~o-be--reeo••+tted--~o 

~he--eustody--of--~he--~~per+ntenden~--of-Werm-Spr+nq~-~tote 

ho~p+to+-to-be-p+eeed-+n-the--seee--or--enother--oppropr+ote 
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+n~t+tat+on-for-e~~todyy-eerey-end-tre~.entw 

llt.IION lle TtifBLlLAJlflLMCA SEtiiDN_lt!ALBUll~ 

Oischarge of 

expiration of the 

treat•ent specified 

defendant fro• supervision. At the 

period of co••it.ent or period of 

by the court under (section 9 ~{21]• 

the defendant .ust be discharged fro• custody and further 

supervi~ion, subject only to the law regarding the civil 

co .. it•ent of persons suffering froe serious .ental illness. 

SECTIQN 12. SECTION ~6-1~-401, MCAt IS AMENQ£0 TO 

&fAll£. 

·~6-1~-401. Adelsslbility of state.ents •ade during 

ex .. ination or treat.ent. A state.ent •ade for the purposes 

of psychiatric exa.lnatlon or treat.ent provided for in this 

chapter by a per~on subjected to such exa•ination or 

treat.ent is not ad•isslble in evidence against hi• In any 

cri111inal proceedingL--~t-~enciog Delring 'and~ 

YDQer [ sectigg i 2) ar-o-burtno-on--recocwtteeat:=-condlfCtttd 

~-t•cct+on-~i=lli£ on any Issue other than that of his 

.ental condition. It is adlllissible on the issue of his 

~ntal condition. whether or not it would otherwise be 

con~idered a privileged co .. unication, unless it constitutes 

en adlllissioro or guilt of the cri- charged. lo_L_bear.log 

b~ld__ygder. t~~i~D i jJ Q~tsectioa-19-iiiL-tbe court •or 

near._ana_~QO~d~L-il0¥-~Y~b-i1atCSCo1_e~en_if_it._~gn~i~~ 

11D-01111iuion_oLguiU ... • 
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Section 13. Section lt6-15-301o H(Ao is a•ended to 

read: 

... 6-15-301. 

defenses. ln all 

piscovery of witnesses, notice of certain 

cri~inal cases originally triable in 

district court the followin9 rules apply: 

(1) For the purpose of notice only and to prevent 

surprise, the prosecution shall furnish to the defendant and 

file with the clerk of the court at the tiee of arraign•ent 

a list of the witnesses the prosecution intends to call. The 

prosecution aay, any ti•e after arraign.ento add to the list 

the na-s of· any additional witnes$es upon a showing of good 

cause. The list shall Include the na.as and addresses of the 

13 witnesses. This subsection does not apply to rebuttal 

lit witnesses. 

15 (2) (al For purpose of notice only and to prevent 

16 surprise, the defendant shall furnish to the prosecution and 

17 file with the clerk of the courto at the time of entering 

18 his plea of not guilty or within 10 days thereafter or at 

19 such later ti•e as the court eay for good cause per•ito a 

20 stateaent of Intention to interpose the defense of een~+ 

21 d~'eese-or-defeety self-defense• or alibi or the de1Aa1& 

22 1hat the defendant djd not baye a part!culaL~te of •ind 

23 that js an essentjal ele-ent of the offep5e cbargad. 

Zit (b) If the defendant intends to interpose any of these 

25 defenses, he shall also furnish to the prosecution and file 
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with the clerk of the court the naMes and addresses of all 

witnesses to be called by the defense in support thereof. 

Prior to trial the defendant mayo upon motion and showing of 

good cause, 

additional 

add to the list of witnesses the naees of any 

witnesses. After the trial com•enceso no 

witnesses •ay be called by the defendant in support of these 

defenses unless the naee of the witness is included on the 

list. except upon good cause shown.• 

Section lit. Repealer. Seet~on,-lt6-tlt-t9t-end-lt6-t~t-rtt 

~i~l~-~9t-fHft8V&H=t6-t~-j9~.-M&A.-ere--re~ee+ed ~~I~ 

~6-14-211t MCA• IS REPEALED. 

-End-
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HOUSE BILL NOe 817 

INTRODUCED BY KEEOYw SEIFERT, CONROY, SCULLY, FABREGAo GOULD, 

MAGONEw KANDUCHo NOROTVEDTo MARKS, FAGGt PORTER, c, SMITH, 

DONALDSON, FEDAo CURTISS, ELLISON, PISTORIAo 

STAIGMILLERw MAMHlNGo Ke ROBBINSt UNDEROALw 

FRATES, SALES, PAYLOYlCHo UHDEo OOZIERo 

BAETHo MANUELe HEMSTADt MEYERo EUDAlLYt 

DAYo STOBIEo KYAALEN, HAYNE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ABOLISH THE DEFENSE 

OF MENTAL DISEASE OR DEFECT IN CRIMINAL ACTIONS ~ 

PROYIQE AN ALTERNATivE SENTENCING PROCEQURE TO BE FOLLOWED 

WHEN A CONYICTEO QEFENOANT IS EQUNQ TO HAVE BEEN SUfFEBJNG 

FROM A MENTAL QISEASE OR QEFECT AI THE TIME OF THE 

COMMISSION OF THE QFFENSE Qf WHICH HE WAS CQIYltTEO; 

AMENDING SECTIONS 46-14-1Q1r ~1.-201 THROUGH ~6-l4-203t 

46~4-i!NT 46-14-212. ~6-l~-213, 46-1~-221, 't6-14-222, 

46-~+-~ 46-14-30lo t6-l4-40lo AND 46-15-301o MCAi AND 

REPEALING SEETI8NS--+6~&l--AHe SECTION 46-14-211 *KB 

!tfz=ittit-fHRtJY&!I <\6 l4 31'h MCAe• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

SEcTioN 1. SEtTlQN 46-1<\-101, KCAt IS AMENQFQ TO REAp; 

•~t6-14-10le Mental disease or defect ·-+trd+ftg 
~rlei-'t-H:y. ~t-.t-perser~-~-t'IM-~~+e+e-+or-~M 

( 

1 

2 

3 

It 

5 

b 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1b 

17 

18 

19 

2D 

21 

22 

23 

2't 

25 

( 

HB 0877/04 

eett~tte~-+f-e~~i•e ef sttdl eonchlct: es-e--~M-M!ftt:M 

6+~---~~-+--enett~~r-~o--OJtllreeie~e 

~+tl+ftM+oty--of-tt+9-COftdllct or~o-eimfor• h+s eondt~et-1:e--1:M 

~-M~-+ew..-

~ As used in this chapter. the ter• ••ental disease 

or defect• does not include an abnor•allty •anifested only 

by repeated crl•lnal or other antisocial conduct.• 

Section 2. Section ~1~-201• KtAt Is -.ended to read: 

·~-14-201. Aff•r•etl¥e defense --~11+-..M 

BIIQYireaent of notice - form of verdict and judg-nt. f*t 

fteffte+--d+.- or defee~ 

eff+r•etiwe defen!le·wh+eh-t:he-defeftde~~-ea~eh11,.,-&y--e 

rtrertonderenee of t:he ew*deneee 

~~ Evidence of .. ntal disease or defect e•elt~din~ 

responaihilit:y Is not a~lsslble io a trial ·AD the eerlts 

unless the defendant, at the tlee of entering his plea of 

not guilty or within 10 days thereafter or at such later 

ti .. as the court •ay for good cause pere!t, files a written 

notice of his purpose to rely on a11eh defenaew 

~-JM-itefe1ulent: ehell ~+lri+er-flft+e-wheftr-+n-e 

t:r+e't--oft-~~9T-he lnt:end!l-~e-re+y-eft a aental disease 

or defect to prove that he did not have a particular state 

of elnd which Is an essential ele.ent of the offense 

charged, Otherwise, except on good cause shown, he shall not 

Introduce in his case In chief expert testl~ony In support 

REFERENCE BILL' Includes Free Joint 
Conference Committee Report 
Dated ~~;'jl 

-2- HB 817 



1 

2 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1~ 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2• 
25 

Hll 081lJ;O~ 

of that defense. 

~~ When the defendant is acquitted on thP ground 

ef that due to a .. nt:al disease or defect •-+ed+ft9 

~onsibi~lty be cguld opt have a ~articular $tote gf •lad 

that Is on essential eleRiot gf the gffense cbarged, the 

verdict and the judgeent: shall so state.• 

Section 3. Section 46-1•-202, MtA, Is aeended to read: 

•46-1+-202. Psychiatric ex .. Jnation of defendant. (1J 

When tiM defend~ hes filed e netlee of ilfteMIOft to rety 

on ~~· defenae of .. ntal dlaeeae or defeet •~•~ 

re1pon1lbllltJ or there Is reason to doubt ~ .t.U 

defendant's fitness to proceed or reason to believe that 

.. ntal disease or defect of the defendant will otherwise 

beca.. an Issue In the causeo the court shall appoint at 

least one qualified psychiatrist or shall request the 

superintendent of war• Springs state hospital to designate 

at 1 east one qua11 fled psychIatrIst, vhich des! gnat ion aay 

be or Include hi•self• to ex .. lne and report upon the aental 

condition of the defendant. 

(2) The court •ay order the defendant to be co•altted 

to a hospital or other suitable facility for the purpose of 

the exa•ination for a period of not exceeding bO days or 

such longer period as the court deteralnes to be necessary 

for the purpose and ••Y direct that a qualified psychiatrist 

retained by the defendant be peraltted to witness and 
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p•rt:lclpate In t:he ex-inat:ion. 

(3) In the ex .. inatlon any .. thod aay be a.ployed 

which Is accepted by the .. dlcal profession for the 

examination of those alleged to be suffering free ~ental 

disease or defect.• 

Section ~. Section 46-14-2039 "CAy Is a.ended to read: 

·~6-14-203. Report of the exa.ination. (1) The report 

of the exaalnation shall Include the follovlng: 

(a) a de&crlption of the nature of the exa•ination; 

Cb) a diagnosis of t:he .ental condition of thP 

defendant; 

(c) If the defendant suffers fro• a aental disease or 

defect• en opinion as to his capacity to understand the 

proceedings against hi• and to assist In his OMn defense; 

.IIWl 

tdt--.tteft---~ of I nt:eM+otl-i:o~y-ert~he--M~n!te 

~-+rreapen•lb+t+t:y- ~oa been -f+~n-~~on-o!t-t:e-t:he 

ei+i~w of t:he 

ht • eo1ul•et: or 

+ttw-et~t:i- o+-d'le-et"+e+ne+-eOft4hl~ehtH"ged1"-ftftfl 

tetLdl vhen directed by the court, an opinion as to 

the capacity of the defendant to have a particular state of 

•lnd vhlch Is an ele .. nt of the offense charged. 

(2) If the exa•inatlon cannot be conducted by reason 

of the unvilllngness of the defendant to participate 

-~- Htl 877 
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therein. the report shall so state and shall Include• If 

possible 9 an opinion as to whether th€ un~illingness of the 

defendant ~as the result of .antal disease or defect. 

(3) The report of the exa•ination shall be filed in 

triplicate ~ith the clerk of court• who shall deliver copies 

to the county attorney and to counsel for the defendant.• 

~~+et~-ltw--~et+~H-Mi!T-It6A..,-n--ftded~-reee. 

-+6-%1t-~~--Exe•it~otfeft -br p•yehietr~.--eheseft ~ 

~tet~-er--d~eftdeft~--~~~er-tfte-de+eft4eft~or-the-st~ 

•+~he~--the--tlef'eftdMt~-to--be--exelritted~y---e--~~ 

~yeh+etr+s~-other ex~ert selected hy the-efta ~ro~eslft~ 

pena+tted-t~t-mnre-reeseneble eeeess to the-defendant foa the 

~~e-~the exe•inetiene• 

SE~TIQN 5. SE~TIQN 46-14-212• M~As IS AMENDED TO BEAD; 

•46-11t-212. Exaeinatlon by psychiatrist chosen by 

state or defendant. If either the defendant or the state 

~ishes the defendant to be exaained by a qualified 

psychiatrist or other expert selected by the one proposing 

the examination jn order to detereloe the defendant's 

fitpess to ~roceed gr whether be had• at the time the 

offense was ~o••ittede a partlcular stat• gf aind whi£b is 
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~septlal eleeent pf the pffeni~• the exaainer shall be 

permitted to have reasonable access to the defendant for the 

purpose of the examination.• 

Se~tion 6. Section 46-1~-213, HCA, Is aaended to read: 

·~-14-213. Psychiatric testiaony upon trial. (1) Upon 

the trial, any psychiatrist ~o reported under ~6-14-202 and 

46-1~-203 aay be called as a witness by the prosecution or 

by the defense. If the issue Is being tried before a jury, 

the jury aay not be inforaed that the psychiatrist ~as 

designated by the court or by th4 superintendent of wara 

Springs state hospital. Both the prosecution and the 

defense aay suaaon any other qualified psychiatrist or other 

expert to testify, but no one who has not exaalned the 

defendant Is coapetent to testify to an expert opinion with 

respect to the aental condition er-repenstD+++t? of the 

defendant, as distinguished froa the validity of the 

procedure followed by or the general scientific propositions 

stated by another witness. 

(2) When a psychiatrist or other expert who has 

exaalnad the defendant testifies c9ncernlng the defendant's 

aental condition• he aay aake a stateaent as to the nature 

of his exa•inatlon 9 his diagnosis of the aental condition of 

the defendant at the tiae of the coaaisslon of the offense 

charged, and his opinion as to the ability of the defendant 

to ·~~fte ~l'le erhoffte++~e.-~-eondaet..,-~o •-••r• .,.., 
-6- HB 877 
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eond•et ~• the re~•lre.en~s of +ewT-er-to have • particular 

state of eind vhlch Is an eleeent of the offense charged. 

The expert eay •ak~ any explanation reasonably serv1ng to 

clarify his diagnosis and opinion and eay be cross-exa•ined 

as to any aatter bearing on his competency or credibility or 

the validity of his diagnosis or opinion.• 

Section 1. Section it6-14-221o MCA, is .. ended to read: 

·~-14-221. Oeter•lnatlon of fitness to proceed 

effect of finding of unfitness -- expenses. (1) Iba tssye gf 

the d&fandant•s fitness to proceed aa¥ gnl¥ b9 raised b¥ tbo 

defMldant wlt.IJ the adyica of cos•DseJ. llhen the defenctent•e 

fl tueee to I'• oceed l.uua Is driswn-+n- qaeetlou ~. -eM 

._ 1t shall be deterelned by the court. If neither the 

county attorney nor counsel for the defendant contests the 

finding of the report filed under ~-14-203, the court aay 

aake the deterelnation on the basis of the report. If the 

finding Is contested, the court shall hold a hearing on the 

issue. If the report. Is received In evidence upon the 

hearing, the partIes have the right to sueeon and 

cross-exaelne the psychiatrists Mho joined in the report and 

to offer evidence upon the Issue. 

(2) If the court deterelnes that the defendant lacks 

fitness to proceed, the proceeding against hie shall be 

suspended, except as provided In scbsectlon (4) of this 

section, and the court shall co•mit hie to the custody of 
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the director of the depart.ent. of Institutions to be placed 

In an appropriate institution of the department of 

Institutions for so long as the unfitness endures. 

(3) If the court. deter•lnes that. the defendant lacks 

fitness to proceed due 

developeentally disabled, 

to the fact that the person Is 

as defined by 53-20-102, the 

proceeding against hi• shall be suspended, except as 

provided in subsection (4) of this section, and the court 

shall proceed to secure t.reateent. as provided in chapter 20, 

part lt or chapter 21 9 part. lo of Title 53. 

(it) The fact that. the defendant Is unfit to proceed 

does not preclude any legal objection to the prosecution 

which ls susceptible to fair det.ereination prior to trial 

and without the personal participation of the defendant. 

(Sj The expenses of sending the defendant. to the 

custody of the director of the departeent of Institutions to 

be placed In an appropriate Institution of the state 

departaent of institutions, of keeping hie there, and of 

bringing hie back are in the first instance chargeable to 

the county In which the indictment vas found or the 

inforeation filed; but the county •ay recover the• froe the 

estate of the defendant, if he has any, or fro• a town, 

city, or county bound to provide for and maintain him 

elsewhere.• 

Section s. Section 46-14-222 9 ~CA 1 is aMended to read: 
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•+6-1~222. Proceedings if fitness regained. When the 

court, on its ovn 11otion or upon the dpplicatlon of the 

director of the department of institutions, the county 

attorney, or the defendant or his legal representative, 

determines. after a hearing If a hearing Is requested, that 

the defendant. has regained fitness to proceed, the 

proceeding shall be resumed. Ift ho-ever, the court. Is of 

the vie- that so 11uch tl.e has elapsed since the co.alt.ent 

of the defendant that it vould be unjust to resu11e the 

cri11lnal proceedings, the court •ay dls11iss the charge and 

11ay order the defendant to be discharged or, subject to the 

lav governing the civil co .. it•ent of persons suffering fro• 

serious 11ental ~-----def'eei! Ill ne$5, order the 

defenddOt co .. itted to an appropriate Institution of the 

depart .. nt of Institutions.• 

Seei:+en-h-Sed:fon '6 l\ 38lw MEAw I :t ll_ft.d-1:o-~ 

-M't<e:tpon-ritt+~ --hee~--H 

dftetolt+fte-1"e+eil--or dl sehergew "Pr-wtteft--e--defllftdettt--+:t 

eeqttH:oted--on-~~rellftd ef tflU=1h!rto=o -mel-d+s~er 

«~ef'eeot--ewe'htd+~-_,.,.,.,,u~n ~~ be- Cftt!lt:! ft1tt=- tHnrt==e 

portjcaJor stat• gf-wtnd=tbet=*a=on=e-,entt•l •l••ent-Gt=tne 

a£fense==chergcdr-othe-eollr't !thet1 erder-h+•-e~~d-ote-othe 

ells-tedy-ef-othe-sttpe~notendenot-e.-~.-~~"-:toteote-hc~ot~ 

tll-be-p~eed-+ft--&n--eeereerteee ~~~+e~-f~--ettsotedv• 
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~-and ~ree'tllertot• 

ti!t--11--per:tet"~-,e-~+fted -!!I MIH-I'It!'ti!--hee\""tftg-r-urt+e"" 

we+Ye~tritt-se-tf1!trt-ef~s-llft'f-+neweM ee deter•lfte -ft+!l 

~t -nut eondH:+oft~-whet:M1'-he •er be-~ehe1"<]ect-er 
.-fl-e--e- Vt othou<t--~-~e-Mftet'!l...-flHt___.'t shel I ~ 

I'Mt't+ee-of' U1e heerirtl! ~ ~erred 11pon -t:l'le pers-• his 

ee11ft:tD t • -1tftd-the-J'reseetr't+ft~tterney• Seeh e heart~~ 

be dee .. cl e elwtt proeeecllngw end ~he berden !the11 be -apoft 

the clefenclent--~-prowe-by e-ereeeftdere..ee of the ewideftee 

thet he •ey be !lllfe~leesedw 

t31--Aeeordin~ te-~~rafne~lon of t~ ea.rt ~ 

~-ttee-r+n~the-tfefeftdeftot-fll~-tte-d+se+terged er--~~ 

-.eh-e~_,:....,_-the-eoun-1tet:er•tnes 't-he--nee~ 

or--~--~ee .. t-ttecl to the-easteclr ef the se~rlntendent 

of the lfer• S.Wt~~ 1tet:e hespl~el to be p1eeed +tt--eft 

SECTION 9. SECIIQN t6-l!-301w eta. I$ ANENDEQ TO RE&Q; 

·~6-1~-301. co .. lt.ant upon acquittal on the ground of 

~•eenelbllt-tw lack of WMDtal state hearing to 

deter•lne release or discharge.. (1) When a defendant Is 

acquitted on the ground of tbat dye to a ~ntal disease or 

defect. e•e1ttdl~---responllbi1i'ty he cgyld ogt baye a 

particular st-te of a!nd tbat Is an «S$entlal eleeent of the 

gffen$e charged, the court shall order hi• coe~ltted to the 

custody of the superintendent of War• Springs state hospital 

-10- HB 877 
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to be placed In an appropriate institution for custody, 

care, and treat•ent. 

C2) A person so confined shall have a hearing, . unless 

Maived, Mithin 50 days of his confinement to deter•lne his 

present .. ntal condition and whether he ear be discharged or 

released Mlthout danger to others. The court shall cause 

notice of the hearing to be served upon ·:he persono his 

counsel, ~d the prosecuting attorney. Such a hearing shall 

be de ... d a civil proceeding, and the burden shall be upon 

the defendant to prove by a preponderance of the evidence 

that he eay be safely released. 

(3) According to the detereinatlon of the court upon 

the hearing, the defendant shall be discharged or released 

on such conditions as the court detereines to be necessary 

or shall be caa.ltted to the custody of the superintendent 

of the Ware Springs state hospital to be placed In an 

appropriate Institution for custody, care, and treateent.• 

SEtiiQN 108 THERE I$ 6 N£W MCA SECIIgN THAI &ElQS: 

Consideration of -ntal disease or defect In 

sentencing. Whenever a defendant Is convicted on a verdict 

or a plea of guilty and he claies that at the tiee of the 

co .. lssion of the offense of which he vas convicted he vas 

~--es--e--resu+t--~ SUFfERING FROM A eental disease or 

defect ~ MHICH RENDERED HIM UNABLE to appreciate the 

crieinality of his conduct or to confore his conduct to the 
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requlreeents of law1 the sentencing court shall consider 

e<ridenee-obt a i Md ~-~-+n-lt6-i:<r-~-e"d-'r6-¥t-i!93-o!'Mi 

any ~her relevant evidence presented at the trial and shall 

require such additional evidence as it considers necessary 

for the detereinatlon of the issueo Including examination of 

the defendant and a report thereof as provided in 46-14-202 

and 46-14-203. 

SEtTIQN lle THEBE IS 6 NEW MhA SEhTION THAT READS: 

Sentence to be l~osed. (l} If the court finds that the 

defendant at the tlae of the coa.isslon of the offense of 

which he was convicted did not suffer from a aental disease 

or defect as described in [section 8 ~]• it shall sentence 

hi• as provided In Title 46o chapter 18. 

(2J If the court finds that the defendant at the tiee 

of the co .. lsslon of the offense suffered from a mental 

disease or defect as described in [section 8 ~]• any 

eandatorr elni.ue sentence prescribed by lav for the offense 

dees HffQ not apply and the court shall sentence hla to+ 

tet be co .. ltted to the custody of the 'u~~+n~eftden~ 

of-wara-Spr+~.-,te~he'p~tt+ QIRECTQR Qf THE QEPARTMENI_Qf 

lNSTITUTIQN$ to be placed In an appropriate institution for 

custody, care, and treatment for a DEFINITE period OF TIME 

not to exceed the eaxlmue tere of leprlsonment that could be 

iaposed under subsection (1).-o~. 

(b) undergo for such a period any other appropriate 
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course of tre~t~ent that is accepted by the •edical 

profession and that ~ill not present a danger to the publico 

THE AUTHQRITY Of THE COURT WITH REGARD TO SENTENCING IS THE 

S&HE AS AUTHQRIZED IN TITLE ~6, CHAPTER 18, PRQYIQEQ THE 

TREATMENT OF THE INDIVIDUAL AND THE PBOTFCUOH DE THE Pl!BLH. 

ARE PROVIDED FQRo 

St:Jb,ee-t+on--tl!tten-+1:--.ey proo ide ~het: t:he-IH'Of'-"1-ofte+ 

~-+n-~~-tite illll~lt:at:ien h whlc~lw--def'endeM 

~--~ed--.ey reJeese t:fte defendent:-on-~+eft- ef~er e 

"pee+i'led per;ed of t:IIM t:he~ ia 1es!!l t:hen h-1--s--,.M-c>d--ef 

~+1:Men't--+f--t:lw- p1 efessiene•.,-sen det:er•tne.-~l'te 

defenden't-h--been-ettred ef ~he IMf!t:ei--~e--- defee~ 

fou~--&y--t:he-e~t: end '"no len~er e deneer ~e-hi•eelf er 

ot:her"w-~t:he PrefessJMoel eersen releeses--t:he- defendant: 

t.,LJl A defendant whose dispos+t+en-er-,ent:enee does 

net:-e+tew-fer eend+t:loner""-,. -b)' t:tM prefess+ena+-persen 

+rt-etlftr~~-tftstTt:ai:lo"' es pr~-+n-sabsen+on-~,. 

WHQSE SENTENCE HAS BEEN IMpQSEQ UHQEB (SECTION 11(2))• •ay 

petition the sentencing court for revle~ of the sentence If 

the professlon~l person certifies that the defendant has 

been cured of the .antal disease or defect. The sentencing 

court eay Dake any order not Inconsistent with Its original 
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sentencing authority except that the length of confine~ent 

or supervision eey-~-be-+~~-ed HUST BE EQUAl TO THAI OF 

THE ORIGINAL SENTENCE, The professional person shall review 

the defendant's status each yea~. 

!tfHfQN=Hy--ft4Eft£-trt--tilf=MH=5ffffetl:fil4f=Mfd!ff 

Reeo .. lt:eent:--eft:er eond•t:tenel releesew--tf before t:he 

e~rDi ret:loft of t:he Dertett-of-e_.,t:eent: t:he eeart de~-

efter--heer~-..ridefte--t:,~~~ whe f'les ~ 

releesed--.nder--tseet:+on--9t3tl hes--net: falfflled ~ 

eond+t~of-~eteese ert4 t:het for his-own-sefet:y or t:he 

sefe+y--of-e~hers his eondl~lone1 re1eese sheatd be re~ 

t:fte-eoart: shelf-le•edietelt order hi• t:o ee recea•itt:ed--te 

t:he- cast:ody ef~ sa~erin~••dent ef Mer• S~rfn~• etete 

neepl~el to be pteeed In t:he .... or onother oppreprtot:e 

~ttrt:+en for east:edy, eeret -~-taent:w 

SEtliON 12 8 THEBE IS A N£M MCA S£tiiQM JHAI R£AQS: 

Discharge of defendant f~oe supervision. At the 

expiration of the period of co .. lteent or period of 

treataent specified by the court under {section 9 ~(2)], 

the defendant eust be dlscharqed free custody and further 

supervision, subject only to the law regarding the civil 

co .. lteent of persons suffering free serious eental illness. 

SECTION 13 8 SEtllQN t6-1\=40lo MtAo IS A!ENQfQ TO 

&E!lll 

•~t6-14-lt01, Adalsslbility of stateeents aade during 
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exa•ination or ~reat.-nt. A state.ent aade for the purposes 

of psychiatric exaelnatlon or treat.ant provided for In this 

chapter by a pe~son subjected to such exa•ination or 

treat.ant Is not adalsslble In evidence against hie in any 

crleinal proceeding. except a lantencing bearing cooductad 

under r ••c:t lm 1 .!J er • ._..IRa aft rae a .. i t..a~~t:::::: _ eoftdtte:t:ed 

on any Issue other than that of his 

.. ntal condition. It Is ~lsslble on the Issue of his 

.. ntal conditione whether or no~ it -ld otherwise be 

considered a privileged ca..unlcatlone unless It constitutes 

an act.lsslon of guilt of the cr 1-' charged. In a bearing 

held under [scctlm 

bear and cmslur my aw;b stat.M9nt ay90 if Lt const.!t,yt,es 

an a<tallsfgn ot gyllt.e• 

Section l.lt. Section 46-15-30h MCAe Is ... nded to 

read: 

•.~t6-15-301. Discovery of witnesses. notice of certain 

defenses. In all cri•lnal cases originally triable In 

district court the following rules apply: 

(lt For the purpose of notice only and to prevent 

surprise, the prosecution shall furnish to the defendant and 

file with the clerk of the couFt at the tlee of arralgnaent 

a list of the witnesses the prosecution intends to call. The 

prosecution eayw any ti .. after arra;1"88nte add to the list 

the naaes of any additional wltnesse~ upon a showing of good 
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cause. The list shall include the na.as and addresses of the 

witnesses. This subsection does not apply to rebuttal 

witnesses. 

(Z) (a) For purpose of notice only and to prevent 

surprise, the defendant shall furnish to the prosecution and 

file with the clerk of the cou~t, at the time of entering 

his plea of not guilty or within 10 days thereafter or at 

such lata~ ti .. as the court aay for good cause permit, a 

stateaent of Intention to Interpose the defense of me~e+ 

disease or d~ self-defens~ or alibi or the defense 

t,bat. t,bR defandaot did opt baye a pa~ticylar state of mjod 

that i$ an B$santial elewent of tbe gffgnse charged. 

(b) If the defendant Intends to interpose any of these 

defenses9 he shall also furnish to the prosecution and file 

with the clerk of the court the na .. s and addresses of all 

witnesses to be called by the defense In support thereof. 

Prior to trial the defendant .ay, upon action and showing of 

good cause, add to the list of witnesses the names of any 

additional witnesses. After the trial co-ences, no 

witnesses say be called by the defendant In support of these 

defenses unless the naae of the witness Is included on the 

list, except upon good cause shown.• 

Sect I on 15. Repealer. ~'t:+er.,-46-i:"r-~~i:lt-i!i:j, 

Mlt=!t 1!1 38& 'fH!HN6H=4fr=t!r=Mtb-ftE-A.,.-..----vee-Ne SECTION 

§b-li:Zllc MCAa IS REPEALED• 

-End-
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INTRODUCED BY KEEDY, SEIFERT, CONROY, SCULLYo FA8REGAo GOULD, 

~AGONEo KA~OUCHo NOROTVEDTo MARKS, FAGGo PDRTERo C. SMITH, 

DONALDSON, FEDAo CURTlSSt ELLISON, PISTDRlAt 

STAlGMILLERo MAN~lNGo K• ROBBI~St UNOERDALt 

FRATESo SALESo PAVLDVlCHo UHDEo OOZIERo 

BAETHt KANUELt HEMSTADo MEYERo EUDAILYo 

DAYo STOBIEt KVAALENt HAYNE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ABOLISH THE DEFENSE 

OF MENTAL DISEASE OR DEFECT IN CRIMINAL ACTIONS ~ 

~IQE AN ALTEBNATIYE SENTEM[ING PBDCEQUBE TO BE fOLLOWED 

WijEN A CONYICTEQ QEFENOANT IS FQUNQ TO HAVE BfEN SUFFfBING 

E8QM A MENIAL QJSfASf QB DEFEti AT THE IIKf Of THE 

CQMMJSSION QF THf OFFENSE Of WHitH Hf MAS tDNYitiEDl 

AMENDING SECTIONS i6-14-10lo lt6-14-201 THROUGH 

"rl>-~4-rt:i!~ 46-14-212. 46-14-213t 46-14-221, 

46-14-203, 

46-14-222, 

46-~4-~~ 46-li-301, ~6-1+-401, AND 46-15-301o MCAi AND 

REPEALING SEE~~BNS--46-~4-~8~--AMe SECTION 46-14-211 6tiB 

~-t4=~1t-JHB8Y6H:46-t4-'~' MCAo• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SECTION le SECTION 46-14-lOlo MCAt IS AMEN~~ 

•~t6-14-l01. Mental disease or defect exe'huHn'!J 

respons+b+++ey. t~t-A-person-+s-nee-respens+e+e-+er-er+~+ne+ 
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eoneae~-+f-~-~-~...-ef-~eft-eendee.-es-e-rese+t-e+-aeft~e+ 

e+seese--er--d~e--he--+s--anebte-e+e~-ee-eppree~e~ 

er~e~~-ef-h+s-eeftdWee-er-..-~or.-h+s-eeftdaee-.e--ehe 

r~••• .. ne•-of-+e•• 

tit As used in this chapter, the term ••ental disease 

or defect• does not include an abnor•allty aanlfested only 

by repeated crl•inal or otner antisocial condUct.• 

Section 2. Section 46-14-201, "CA, Is a .. nded to read: 

•46-1~-201. Aff~raee~e----defeft9e---------~...-~ 

BeguireD@nt of notice -- fora of verdict and judg .. nt. ~t 

,._,..~-e+.e---ef'--8~-..rittd~ •••l""'•+b++~-eft 

Hf+r~ defeft~e-..tt+eh-1he-~ene--H-~Ii!lltl e, -
,...,_.._,_f-1ihe-.,+deftee• 

t~l.l.l Evidence of .. ntal disease or defect ._...., ...... 

..,po~t,+D+I+ey is not adalsslble In a trial go th• .. rita 

unless the defendant, at the tl .. of aoterlng his plea of 

not guilty or within 10 days thereafter or at such later 

tl .. as the court aay for good cause peralto files a written 

notice of his purpose to rely on -eh-eefen•-

t ~t--'fh~efertclefte-•het,._'!l~e;-ri.++e._fti-ee -"•" v -+tt
er+e+--on-1he-.. r+e•y-he-+ne.ftds-to-re+y-en a aental disease 

or defect to prove that he did not have a particular state 

of alnd which Is an essential eleaent of the offense 

charged. Otherwise, except on good cause shown, he shall not 

introduce in his case in chief expert testlaony In support 

-2- CORRECTED HB 877 
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of that defense. 

t+t.LZJ. Wh- ttle defendant is acquitted on the ground 

o~ that dYe to a 8enta1 disease or jefect e~e+~d+nq 

~~~+b+++ty be cgyld not baya a particular ~of •ind 

that II AQ 81$ftOtJal eleMent Qf the pffeose charged, the 

verdict and the judg .. nt shall so state.• 

Section 3. Section 't6-l..,-202, MCA, Is aednded to read: 

•'t6-l..,-zoz. "ychiatric exaeinatlon of defendant. (1) 

When ~~defeftde~-hee-f++ed-e-~ee-ef-+ft~en~+eft--~-~+y 

-t:t!.--ft.___._~_.,--d+-se-e--~--defee~--ette+IHI+ft9 

MJ'tteftritt+-1~-or there Is reason to doubt ~ .tba 

dafendant•a fitness to proceed or reason to believe that 

eental disease or ._feet of the defendant will otherwise 

bee- an Iss- In ttM causeo the court shall appoint at 

least one qualified ~sychlatrist or shall request the 

superintendent of •ar• Springs state hospital to designate 

at least one qualified psychiatrist, which designation eay 

be or Include hlaselfo to exaeine and report upon the ~ental 

condition of the def~nt. 

(Z) The c-rt Hy order the defendant to be c-ltted 

to a hospital or ether suitable facility for the purpose of 

the exaelnation f~ a ~riod of not exceeding 60 days or 

svctt 1 onger period as t:he covrt deter•i nes to be necessary 

for the purpose and eay direct that a qualified psychiatrist 

retained by the defendant oe per•itted to witness and 
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participate in the exaeinatlono 

(31 In the exa111lnation any •ethod may be ·e~~~p1oyed 

which is accepted by the medical profession for the 

examination of those alleged to be suffering fro~ mental 

disease or defect.• 

Section-.. Section 46-14-203, ~CAo is amended to read: 

"~6-1~-203. Report of the examination. (1) The report 

of the examination shall Include the following: 

(a) a description of the nature of the examination; 

(b) a diagnosis of the •ental condition of the 

defendant; 

(c) if the defendant suffers froM a eental disea$e or 

defect, an opinion as to his capacity to understand the 

proceedln~s against hie and to assist In his own defense; 

~ 

tot--whert-e-no~-of'-+tloteM+eft-~e~e+y-on-~e--'defe~ 

~--+~~espens+e+++ty--he,--been--~f~y-e~op+ft+eft~•-~-~ 

eb++~y-ef'-~he de~~-~-epp~+e~-~--e~+mtfte~~~y--~ 

ft+s-eend~~-~-te-e~m-ft+s-eendaet-~e-~-~eqa+~~~-ef 

+ .. -~-the-~~-ef-~~+M+fte+-e~-ehe~~ed~-&ftd 

tetLill when directed by the court, an opH1idtt as to 

the capacity of the defendant to have a particular state of 

11ind which Is an eleaent of the offense charged. 

(2) If the exa111inatlon cannot be conducted by reason 

of the unwillinqness of the defendant to participate 

-~- Mil 81l 
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therein, the report shall so state and shall include, if 

possible, an opinion as to whether the unwillingness of the 

defendant was the result of aental disease or defect. 

13) The report of the examination shall be filed in 

triplicate with the clerk of courto who shall deliver copies 

to the county attorney and to counsel for the defendant.• 

5eet+on-+---Se~+on-+&-~~~r.-"e•.-+~-..eftded-te-reee. 

•~t6-~~~~~.--E~•-+~tien -~-~yeh+~+st--e~--~ 

stete--er--defeftden~---IP-e+ther-the-~ondant-er-the-.tete 

w+shes--the--de~deftt--te--be--e•ee+ned-~y---e---qaet+P+ed 

psyeh+e~t--er--e~~~-.. 1ee~e4 ~,-the-efte proposing 

t~--e•ee+net+on--tn=-order-=to==dtterw+ne--thc--defendont&a 

f+tnesa--to==Procead--or==wbctfler--be==beds-=«t-tbe=ttee-tne 

off•DS•-wo•-co..tttedx-•=portt••t•• •tota=of=wtoD==wbtcb==t-

pe~ted-te-he~e-re.soneb+c-eeeess-te-tfte-dePe~Per-t~ 

parpo~•-o•-the-e.-.+net+on•• 

~EtiiQN 5. SECTION t6-14-212o HCAe IS AMENDED IQ BEAQ: 

"lt6-14-212. ExaMination by psychiatrist chosen by 

state or defendant. If either the defendant or the state 

wishes the defendant to be exaeined by a qualified 

psychiatrist or other expert selected by the one proposlnq 

the exaeination jo order to deterwipe the defendaot'l 

fitness to proceed gr whether be bad. at the tlae the 

offense was cgm•ltteda a particular state gf mlpd which Is 
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an •1sential ele•eat of the gffense, the exawiner shall be 

pereitted to have reasonable access to the defendant for the 

purpose of the exaelnation." 

Section 6. Section lt6-11t-213w MCAt Is a .. nded to read: 

•46-llt-213. Psychiatric testleony upon trial. (11 Upon 

the trialo any psychiatrist who reported under ~6-1~-202 and 

46-11t-203 eay be called as a witness by the prosecution or 

by the defense. If the Issue Is being tried before a juryo 

the jury aay not be lnfor .. d that the psychiatrist was 

designated by the court or by the superintendent of war• 

Springs state hospital. Both the prosecution and the 

defense •ay su .. on any other qualified psychiatrist or other 

expert to testilyo but no one who has not exa•lned the 

defendant Is ca.petent to testify to an expert opinion with 

respect to the .. ntal condition er-re,eftelb+l•t' of the 

defendant, as distinguished fro. the validity of the 

procedure followed by or the general scientific propositions 

stated by another witness. 

(2) When a psychiatrist or other expert who has 

exaeined the defendant testifies ~oncernlng the defendant's 

.. ntal condition, he eay aake a stateaent as to the nature 

of his exa•lnation, his diagnosis of the .. ntal condition of 

the defendant at the tiMe of the co .. lssioo of the offense 

chargedo and his opinion as to the ability of the defendant 

to eppree~ete-the-e~••tnet+ty-o~-h•,-eene~y-to-e~w-h+s 

-6- HB 817 
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~~-~o-~-re~•ire-.ft~• ef ~~ have a pa~ticula~ 

state of •ind which Is an ele .. nt of the offense charged. 

The expe~t 111ay ~take. any ••planation reasonably serving to 

cla~Jfy his diagnosis and opinion and ••Y be cross-exa•ined 

as to any •atte~ bearing on his co.petency or credibility or 

the validity of his diagnosis or opinion.• 

Section 7. Section lt6-1 .. -22lo "CAo Is a~nded to read: 

•'tb-lft-221. Oeteralnatlon of fitness to proceed 

effect of finding of unfitness -- ••penses. (1) Ibe Issue qf 

t;,be defaodaot•s f!\M15 \Q QCQCMd MJ' Mh be raised by the 

defendant with tbt adylce of couoiel. When the ~~~ 

f+~h preeeM .1.aau Is ... ...-+tt- ~s•+- ~· efle 

~ it. shall be deter•lned by the court. If neither the 

county attorney nor counsel for the defendant contests the 

finding of the report filed under .. 6-1 .. -203o the court .. y 

-ke the deterelnation on the bash of the repo~t. If the 

finding Is contested, the court shall hold a hearing on the 

issue. If the report ts received in evidence upon the 

hearlngo the part res have the rIght to su-n and 

cross-exa•ine the psychiatrists who joined in the report and 

to offer evidence upon the Issue. 

(2) If t.be court det•~•ines that the defendant lacks 

fitness to proceedo the ,rocaedlng against hie shall be 

suspended, except as provided in suhsectlon C") of this 

sectlono and the court shall coaait hie to the custody of 
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the director of the depart .. nt of instit~tions to be. placed 

in an appropriate Institution of the depart~t of 

institutions for so long as the unfitness endures. 

(3) If the court deter•lnes that the defendant lacks 

fitness to proceed due to the fact that the person is 

develop•entally disabled, as defined by 53-20-102• the 

proceeding against hi• shall be suspended, except as 

provided In subsection l"J of this section, and the court 

shall proceed to secure treataent as p~ovlded in chapter 20, 

part lo or chapter 21t part lo of Title 53. 

{.,) The fact that. the defendant is unfit to proceed 

does not preclude any legal objection to the prosecution 

which Is susceptible to fair detarslnation prior to trial 

and without the personal participation of the defendant• 

(5) The expenses of sanding the defendan~ to the 

custody of the director of the departaent of institutlons to 

be placed in an appropriate Institution of the state 

departaant of Institutions, of keepi~ hi• there, ~d of 

bringing hi• back are in the first instance chargeable to 

the county in whh:h the indicta.nt was fouftd, of \~ 

lnforaation filed; but the county aay recover thea fro. the 

estate of the defendant• If be has any. or from a town. 

city, or county bound to provide for and .aintalR Ri• 

els.ewhere.• 

Section e. Section .. 6-1~-222• NCA, Is aaended to read: 
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•46-14-222• Proceedings If fitness regained. When the 

courto on its own •otion or upon the application of the 

director of the depart~nt of Institutions, the county 

attorney, or the defendant or his legal representative, 

deterftineso after a hearing If • hearing Is requested, that 

the defendant has regained fitness to proceedo the 

proceeding shall be resu~d. Ift however, the court is of 

the view that so •uch tlce has elapsed since the co .. lt .. nt 

of the defendant that It would be unjust to resuee the 

cri•inal proceedings, the court .. y dlselss the charge and 

eay order the defendant to be discharged or, subject to the 

law governing the civil co .. lteent of persons suffering fro• 

serjoys •ental ~eese--er-~~ illness, order the 

defendant cosmitted to an appropriate Institution of the 

depart .. nt of institutions.• 

5ee~+on-&.--See~en-'t6~3eiy-HEAy-+a-e.aftded-te-~ed• 

•~t6 l~ 38tw--E~~ .. wt-~-eeqa+~~e+-en-~-qrouftd-o~ 

1-f'-SJUiftS+b-f-+ny tock--=af-=aecto+--atate ----heer+~--~o 

de~&P_.fte-re+eese-or-d+aeherte---ttt--Mhen--e--defeftdeft~--+a 

ee~~~~ed--on--~h8-~oand-of tb•t=dMt=to-a ~~e+-d+aeeae-or 

defee~--.-e~+n~-~apon~;a+++ty ~t==eoatd--not---bo•a=-=e 

a£~-eberteg.-~he-eoer~-~++-order-h+s-eo••n~ed-~e-~he 

ees~ody-of-~aaper+ntendent ~-wer.-~r+n~a-a~e~~p+~e+ 

~-be-p+eeed-+n--on--epprep~e--+na~+~e~+on--for--eeatodyy 
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eerey-end-~re•~•~• 

t~t--~--per~n-ae-eenf+~d-ahe+l-hewe-e-heer+n~y-en+esa 

we+.-d•-•+~h+ft-~6-deya-~-h+a-eonf+ne~~e--de~•+ne--h+a 

pt"eaeft~--~eeftd i t:f en ant~ 11het:tter-tte-eey-ee-d+-fter~-or 

re+eaaed--w+the~-deft9er--~e--~hera.-~fte-e.-rt:-ahe++-eed.e 

"e~+ee-ef-tfte-heer+~-t:e-be--aerved--dpeft--~-peraefty--h+a 

ea.nae+y--end-~he-preaee.t+n~~arneyw-5.-h-e-heer+~-ahe++ 

be-e-d--e+...H-preeee4+~-•tHJ-t!M-IHir4ett-.M+l--be--11f10" 

~e--defendeftt--~--prove-&y-e-prepeftlferenee-ef-t:he-ev+denee 

~~-fole-...,-be-,efety-re+ee•elfr 

t~--t\eeer'll~-t:e-tite-det:er.+~-of-.:M--eeert:--~ 

~-t\-+n~--~defendeftto-aflri~-H-dnefut~tl-or--+eeltft 

on-•ee" eeftdH:+eM-aa-~-~ lfeterel_,-t:e--be ___ ,_, 

or--.... e+t--~-+t:H4-~tM-eeat:edy-of'~sdper+MeftMttt: 

~t:M-tll--s,w+~a-~-~e+- ee be p~d--+tt--ltft 

epprertr+~--+tts~t:~on--f'er-e~.--Y--d-t:1-ee1:-~ 

SECTION 9. SECTION 46-li-lOlo MCAt IS AMENDED TO BEAg; 

•o~t6-l't-301. co .. iteent upon acquittal on the ground of 

+r-apens+b+++ty J acls. of Mptal stat.& nearing to 

deter~lne release or discharge. (1) When a defendant is 

acquitted on the ground of that dye to a Mntal disease or 

defect ewetedl"~---~espons+b+~ty be could not haye a 

~ylar state of wjpd that js an esseptial ele.aot of the 

offense c~o the court shall order hie co .. itted to the 

custody of the superintendent of War• Springs state hospital 

-10- HB 877 
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to be placed In an appropriate Institution for custody, 

caret and treat•ent. 

(Z) A person _so confined shall have a hearing, unless 

waived, within 50 days of his confine .. nt to deterelne his 

present .. ntal condition and whether he eay be discharged or 

released without danger to others. The court shall cause 

notice of the hearing to be served upon the persono his 

counsel, and the prosecuting attorney. Such a hearing shall 

be de ... d a civil proceeding. and the burden shall be upon 

the defendant to prove by a preponderance of the evidence 

that he aay be safely released. 

(31 According to the deter•lnatlon of the court upon 

the hearing, the defendant shall be dlschar98d or released 

on such conditions at the court deterelnes to be necessary 

or shall be coe.ltted to the custody of the superintendent 

of the liar• Springs state hospital to be placed In an 

appropriate Institution for custody, care, and treateent.• 

$£CTIQN 10. THEBE IS A NEM ftCA $E£TJQN THAI BEADS: 

Consideration of -rrtal disease or defect In 

sentencing. Mhenever a defendant Is convicted on a verdict 

or a plea of guilty and he clal•s that at the tlee of the 

coeelsslon of the offense of which he was convicted he was 

wneb+e--89--e--~ .. --ef SUffERING FIQ! A .. ntal disease or 

defect e+~~~ WHICH RE8QEREO HIM UMADLE to appreciate the 

cri•lnality of his conduct or to confor• his conduct to the 
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requireeents of law, the sentencing court shall consider 

e¥+denee-~~+fted-e9-prov+ded-+ft-~6-++-~e-ond-~6-+~P&~-8ftd 

any ot~ relevant evidence presented at the trial and shall 

require such additional evidence as it considers necessary 

for the deterMination of the Issue, including exa•ination of 

the defendant and a report thereof as provided in 46-14-202 

and lt6-llt-Z03. 

SECIIQN lle THERE IS A NEW MCA SECTION THAT READS; 

Sentence to be l~osed. (1) If the court finds that the 

defendant at the ti•e of the commission of the offense of 

which he was convicted did not suffer from a mental disease 

or defect as described In [section 8 ~]• it shall sentence 

hi• as provided In Title lt6o chapter 18. 

(2) If the cour~ finds that the defendant at the tiee 

of the co .. lssion of the offense suffered from a Mental 

disease or defect as described In (section 8 ~]• any 

aandatory mlnlev• sentence prescribed by law for the offense 

~ ~ not apply and the court shall sentence hiM to• 

tet be co .. itted to the custody of the s~peP+~enden~ 

of-lf--~P~~---flesp+M+ OI!LECTOR Qf THE DEPM!.l!!.E!fl OF 

INSTITUTIQNS to be placed In an appropriate institution for 

custody, careo and treat .. nt for a DEFINITE period DE liME 

not to exceed the •axlmu• terM of imprisonment that could be 

imposed under subsection (1)~-era 

tet--aftder~-f~see~o-per+od--eny--~her--spprepr+o~e 
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e~~~e---ef--~ee~ent--~~~--+s--eeeep~ed--by--~fte--aedtee+ 

p~efe~~+on-ond-~he~-w+++-~-preseft~-e-den~e~-~e-~he-pab++ew 

THE AUTHQBITY Of THE CQURI WITH REGARD TO SENTENCING IS THE 

SAME AS AUTHQRIZED IN TilLE 46o CHAPTER 18o PROVIDED THE 

TREATMENT OF THE INDIYIQUAL AND THE PBOIECIIQN OF THE PUBLIC 

ARE PROYIDEP-EQ&. 

t~t--+f--~"e--ee.r .. --seft~e~es--tfte---~n8eft~---aftde~ 

~b~ee~toft--t~ttety--+~--.ay prowl tie ~-~e-~ref .. s+ofte+ 

pe~~en-+ft-eho~~e-of~-~~~+8ft-?n-wh+e"-~he--e&fefttle~ 

t~--"+eeed--.ay--t"e+ee-~-tlefettdefti=-oft-een~+on--ehefo-e 

~.,.etfted4tef'+ed-of~1:1'tet-.,_~-~--tl~-~+etl--ef 

e.-+~~--+f--~--,wef~+efttt+-pet"~er.-~-•+"es-~ft-i:he 

defeftd0ft~-fles-b--ettt"ed-ef-1!M~e+-tl+s..,•-----tlefeft 

feaftd--l!ty--~-rt-eftd-+---f eftger --~~e-ft+ .. _..,__ 

e~he~~w-ff-1:he-p~fess+o~~·en--... ~~--1:he--tlefeftdeft~ 

pa~~ .. "~-~-~·-••~e~+eftY-he-she++-r~~he-r .. ....-eftd 

~e-eoftdti:t~-p+eeed-eft-+•-~-~~·--

t~till A defendant •hose tlispe,.1:+en-e.--seft~enee-doe8 

~-e++e•-~-eeftd+~+-re+eose-by-~profes~+ona+-p-sen 

tft-ehor~e-of-1:he-+ft•~+~a~+ony-es-prevtded-tft-~ab~ee~+oft-t~tY 

WHOSf_SENTENCE HAS BEEN IMPOSED UNDER [SECTION 11(2)]• ear 

petition the sentencing cou~t fo~ ~eview of the sentence If 

the p~ofessional person certifies that the defendant has 

been cured of the Rental disease o~ defect. The sentencing 

cou~t may ~ake any orde~ not Inconsistent with Its original 
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sentenclnq authority except that the length of confine .. nt 

o~ supervision eey-fto~-be-fftere~ed MU$1 BE EQUAL IQ TtlAI_Qf 

THE QRIGINAL SENIEHCE. The professional person shall review 

the defendant 1 5 status each year. 

5Hfti1H=t8r-J HEft£-t5-1t-H£H-Mt=JiHft9H=fHirf=B£615t 

Reeo .. ~--ef1:er-eefttl+~+o~-~e+eesew--t•-eefope-~ 

••p+~~t0ft-e#-1:fte-p-~ef-eo.w+~ .. "~1:he-eea~~--~r•+"e' 

.. ~---fteer+ttfj---+tleftee ~ e defe"den~--whe-~--beeft 

... +ees.e--ande\o--tsee1:+en--9t~r-hes-~---fe,.f+Hee---~he 

e<tfttl+1:+ens-ef-hts-~e+ees-ttiWI-~ho1:-f--h+s---•effty---~he 

98fe~--ef-ethers-~s-e~+one+-~e+e ... -eh~d~-re•ekei~Y 

1:he-eeer1:-sheH-+-e+~e+y-e.-tl--tthl-1:e-lte--reeee.t~~ed--h 

~---••~otl, of ~he--..,_+"~~--ef-~~-fteH 

ho1tP+ft+-~e-lte-p+eced-+n-~---------~he .. --,~~· 

+tt81:t~-~-~ot1'11• ear-. efttl ~f'eeaeft~• 

SECTION 12. THEBE IS & NEW MtA SEtiiON THAT READS; 

Dl scha~ge of defendant froe supe~vision, At the 

expiration of the period of co .. lt .. nt or period of 

treateent specified by the court under [section 9 ~(2)]• 

the defendant .ust be dlscharqed ~roe custody and further 

~upe~vlsiono subject ontr to the law ~egardinq the civil 

co .. it .. nt of persons suffering fro• serious eental illness. 

SEtiiDN ll. SECTION 46-14-lrtQl• MtA• IS AMENQED TO 

&EAPl. 

•~t&-llrt-itOl. Admissibility of stateeents •ade durlnq 

-l't- HB 871 
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exa•inatlon or treateent. A state~nt aade for the purposes 

of psychiatric exa•lnatlon or treateent provided for In this 

chapter by a person subjected to such examination or 

treat•ent Is not ad•lssible In evidence against hie In any 

crl•inal proceeding• ••cap& i sen&eoclng bearing cgoduGted 

uQdar [ s11c& IM I .!J or-a=bet!rtna=on-f1!1!!owUnnt-conMeH1:1 

aedlr:-taectton=-t•-tti• on any issue other than that of his 

.. ntal conditione It Is a~isslble on the Issue of his 

.. ntal condition• llfiMther or not it "ould otherwise be 

considered a privileged coa.unlcatlon, unless It constitutes 

an adalssion of ~llt of the crl•e ·charged. ln a haar!ng 

held under '""''• A .!J --tMCt&t• U Uje t.he court. ••w 
bear fod cpnsldu "'W sy'b Ui!t.••nt. .,,10 If I& GOOI'.Uut. .. 

1Q BdMillloo gf gNil\•• 

Section 14• Section 46-15-301, MCAt Is aeended to 

read: 

•~t&-15-301. Discovery of witnesses, notice of certain 

defenses. In all cri•inal ca.es orl~lnally triable In 

district court the following rules apply: 

(1) For the purpose of notice only and to prevent 

surprise, the prosecution shall furnish to the defendant and 

file with the clerk of the court at the ti .. of arralgn .. nt 

a list of the witnesses the prosecution Intends to call. The 

prosecution aay, any time after arralqa.entt add to the list 

the names of any additional witnesses upon a showing of good 

-15- HB 677 
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cause. The list shall include the naaes and addresses of the 

witnesses. This subsection does not apply to rebuttal 

witnesses. 

{2) (a) For purpose of notice only and to prevent 

surprise, the defendant shall furnish to the prosecution and 

file with the clerk of the court, at the time of entering 

his plea of not guilty or within 10 days thereafter or at 

such later ti .. as the court may for good cause permit, a 

stateeent of Intention to interpose the defense of eeft~B~ 

d+aease-o~de~ self-defensey or alibi or the defense 

t,bat &be daf•odaot did not baye a Qart,jcylar state gf ejnd 

t.bat. Is an essaot.lal tltweot. pf t,he offense charged• 

(b) If the defendant Intends to interpose any of these 

defenses, be shall also furnish to the prosecution and file 

"ith the clerk of the court the naaes and addresses of all 

witnesses to bt called by tht defense In support thereof. 

Prior to trial the defendant ••Y• upon MOtion and showing of 

good cause, add to the list of witnesses the na•es of any 

additional witnesses. After the trial commences, no 

witnesses may be called by the defendant in support of these 

defenses unless ~he na .. of the witness is Included on the 

list, except upon good cause shown." 

Section 15. Repealer. See .. ~-+&-~-~8~-eftd-~~~~ 

tH8=;6-t4=~9t-fHft8YfiH=46-t4=3§;y-~ty-&~e--~epee+ed SECTION 

~21ls MCAo IS REPEALED. 

:.JX?,<.!- HB 877 
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March 22, 1979 

SENATE STANDING COMMITTEE REPORT 
(Judiciary) 

That House Bill No. 877, third reading bill, be amended as follows: 

1. Title, line 5. 
Following: "ACTIONS" 
Insert: "AND TO PROVIDE AN ALTERNATIVE SENTENCING PROCEDURE TO BE 

FOLLOWED WHEN A CONVICTED DEFENDANT IS FOUND TO HAVE BEEN SUFFERING 
FROM A MENTAL DISEASE OR DEFECT AT THE TIME OF THE COMMISSION OF THE 

.OFFENSE OF WHICH HE WAS CONFICTED" 

2. Title, line 6. 
Following: "SECTIONS" 
Insert: "46-14-101," 
Following: "46-14-203," 
Strike: "46-14-212," 

3. Title, line 7. 
Following: "46-14-222," 
Strike: "46-14-301" 
Insert: "46-14-401" 

4. Title, line 8. 
Following: "SECTIONS" 
Strike: "46-14-101 AND" 
Following: "46-14-211" 
Insert: "AND 46-14-301 THROUGH 46-14-304" 

5. Page 1, line 11. 
Following: line 10 
Insert: "Section l. Section 46-14-101, MCA, IS AMENDED TO READ: 

"46-14-101. Mental disease or defect e~ei~a~ft~-re~~eft~~bii±~y. 
~it--A-~er~oft-±~-net-re~pon~±bie-£or-er±m±nai-eefta~et-±£-at-the 
~±me-o£-~~eh-eend~et-a~-a-re~~it-e£-mentai-d~~ea~e-er-aefeet 
he-~~-~nabie-e±ther-te-appree±ate-the-er±m±nai±ty-e£-h±s-eend~et 
er-te-een£erm-h±~-eend~et-te-the-re~~±remente-e£-iaw~ 
~i!t As used in this chapter, the term "mental disease or defect" 
does not include an abnormality manifested only by repeated criminal 
or other antisocial conduct. 11

" 

Renumber: subsequent sections 

6. Page 4, lines 10 through 20. 
Strike: section 4 in its entirety 
Renumber: subsequent sections 

7. Page 8, line 8 through line 8 on page 9. 
Strike: section 8 in its entirety 
Renumber: subsequent sections 

8. Page 9. 
Following: line 8 
Insert: "Section 8. THERE IS A NEW MCA SECTION THAT READS: 

Consideration of mental disease or defect in sentencing. Whenever 
a defendant is convicted on a verdict or a plea of guilty and he 
claims that at the time of the commission of the offense of which 



March 22, 1979 
Page 2 
House Bill No. 877 

he was convicted he was unable as a result of mental disease or 
defect either to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of law, the sentencing 
court shall consider evidence obtained as provided in 46-14-202 and 
46-14-203 and any other relevant evidence presented at the trial and 
shall require such additional evidence as it considers necessary for 
the determination of the issue, including examination of the defendant 
and a report thereof as provided in 46-14-202 and 46-14-203. 

Section 9. THERE IS A NEW MCA SECTION THAT READS: 
Sentence to be imposed. (1) If the court finds that the defendant 
at the time of the commission of the offense of which he was convicted 
did not suffer from a mental disease or defect as described in 
[section 8], it shall sentence him as provided in Title 46, chapter 18 
(2) If the court finds that the defendant at the time of the 
commission of the offense suffered from a mental disease or defect as 
described in [section 8], any mandatory minimum sentence prescribed by 
law for the offense does not apply and the court shall sentence him to: 
(a) be committed to the custody of the superintendent of Warm Springs 
state hospital to be placed in an appropriate institution for custody, 
care, and treatment for a period not to exceed the maximum term of 
imprisonment that could be imposed under subsection (1); or 
(b) undergo for such a period any otheL appropriate course of treatment 
that is accepted by the medical profession and that will not present a 
danger to the public. 
(3) If the court sentences the defendant under subsection (2) (a), it 

may provide that the professional person in charge of the institution 
in which the defendant is placed may release the defendant on condition 
after a specified period of time that is less than his period of com
mitment if the professional person determines that the defendant has 
been cured of the mental disease or defect found by the court and is no 
longer a danger to himself or others. If the professional person 
releases the defendant pursuant to this subsection, he shall report the 
release and the conditions placed on it to the court. 
(4) A defendant whose disposition or sentence does not allow for 
conditional release by the professional person in charge of the 
institution, as provided in subsection (3), may petition the sentencing 
court for review of the sentence if the professional person certifies 
that the defendant has been cured of the mental disease or defect. 
The sentencing court may make any order not inconsistent with its 
original sentencing authority except that the length of confinement 
or supervision may not be increased. -The professional person shall 
review the defendant's status each year. 

Section 10. THERE IS A NEW MCA SECTION THAT READS: 
Recommitment after conditional release. If before the expiration 
of the period of commitment the court determines after hearing 
evidence that a defendant who has been released under [section 9(3)] 
has not fulfilled the conditions of his release and that for his own 
safety or the safety of others his conditional release should be 
revoked, the court shall immediately order him to be recommitted to 
the custody of the superintendent of Warm Springs state hospital to 
be placed in the same or another appropriate institution for custody, 
care, and treatment. 
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Section 11. THERE IS A NEW MCA SECTION THAT READS: 
Discharge of defendant from supervision. At the expiration of the 
period of commitment or period of treatment specified by the court 
under [section 9(2)], the defendant must be discharged from custody 
and further supervision, subject only to the law regarding the 
civil commitment of persons suffering from serious mental illness. 

Section 12. Section 46-14-401, MCA, IS AMENDED TO READ: 
"46-14-401. Admissibility of statements made during examination or 
treatment. A statement made for the purposes of psychiatric examina
tion or treatment provided for in this chapter by a person subjected 
to such examination or treatment is not admissible in evidence against 
him in any criminal proceeding, exce t a sentencin hearin conducted 
under [section 8 or a hearin on recomm1tment conducte 
[section 10], on any ~ssue other than that o his menta con ~tion. 
It is admissible on the issue of his mental condition, whether or not 
it would otherwise be considered a privileged communication, unless it 
constitutes an admission of guilt of the crime charged. In a hearing 
held under [section 8] or [section 10], the court may hear and con7 
sider any such statement even if it constitutes an admission of gu1lt."" 

Renumber: all subsequent sections 

9. Page 10, line 16. 
Strike: "46-14-101 and" 

10. Page 10, line 17. 
Following: "46-14-211" 
Insert: "and 46-14-301 through 46-14-304" 



March 26, 1979 

SENATE COMMITTEE OF THE WHOLE 

That House Bill No. 877, third reading bill, be amended as follows: 

l. Amendment No. 3 is amended to read 
Title, line 7. 
Following: "46-14-301 '' 
Insert: ~46-14-401" 

2. Amendment No. 4 is amended to read 
Title, line 8. 
Following: "REPEALING" 
Strike: "SECTIONS 46-14-101 AND" 
Insert: "SECTION" 

3. Amendment No. 7 is striken in its entirety 
Renumber: subsequent sections 

4. Amendment No. 8 is amended to read 
Page 9. 
Following: line 8 
Insert: "Section 9. THERE IS A NEW MCA SECTION THAT READS: 

Consideration of mental disease or defect in sentenc~ng. Whenever a 
defendant is convicted on a verdict or a plea of guilty and he claims 
that at the time of the commission of the offense of which he was 
convicted he was unable as a result of mental disease or defect ei~her 
which rendered him unable to appreciate the criminality of his conduct 
or to conform his conduct to the requirements of law, the sentencing 
court shall consider evideRee-eh~aiRed-as-~revided-iR-46-!4-~9~-and 
~6-i~-zB3-and any other relevant evidence presented at the trial and 
shall require such additional evidence as it considers necessary for 
the determination of the issue, including examination of the defendant 
and a report thereof as provided in 46-14-202 and 46-14-203. 

Section 10. THERE IS A NEW MCA SECTION THAT ~EA{S: 
' Sentence to be imposed. (1) If the court finds that the defendant 

at the time of the conunission of the offense of which he was convicted 
did not suffer from a mental disease or defect as described in 
[section 8], it shall sentence him ns provided in Title 46, chapter 18 
(2) If the court finds that the defendant at the time of the 
commission of the offense suffered from a mental disease or defect as 
described in [section 8], any mandatory minimum sentence prescribed by 
law for the offense doe~ need not upply and the court shall sentence 
him to: (a) be committed to the custody of the ~tiper±ntendent-of
Warm-S~r±n~~-state-ho~pitai director of the department of institutions 
to be placed in an appropriate institution for custody, care, and 
treatment for a definite period of time not to exceed the maximum 
term of imprisonment that could be imposed under subsection (1); or 
(b) undergo for such a period any other appropriate course of treatment 
that is accepted by the medical profession and that will not present a 
danger to the public. 

~3t--ff-the-~ot1.~t-~entence~-the-de£endant-tindet~~tib~ec~±e~~~2t~~at~-±t 
may-prov±de-that-the-profe~~±onal-per~on-±n-char~e-o£-~he-~n~t~ttl~~e~ 
±n-wh±ch-the-defendant-±~-piaeed-may-retea~e-the-def~ndant~en-eend~~~on 
after-a-~pec±£±ed-per±od-e£-t±me-that-±~-±e~~-than-h~~-per~od-e£-com-
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mitment-~f-the-profe~~±ona~-per~on-determ~ne~-that-the-defendant-ha~ 
been-ettred-o£-the-menta±-d~~ea~e-or-defeet-fottnd-by-the-eonrt-and-±~-no 
ion9er-a-danqer-to-him~e±£-or-other~~--ff-the-profe~~iona±-per~on 
reiea~e~-the-defendant-pnr~nant-to-th±~-~nb~eetion,-he-~ha~±-report-the 
re±ea~e-and-the-eondit±on~-p±aeed-on-it-to-the-eonrt~ 

~~+ (3) A defendant who~e-d±~po~±t±on-or-~entenee-doe~-not-a±low-for 
eond±t±ona±-re±ea~e-by-the-pro£e~~~onal-p~r~on-±n-ehar~e-o£-the 
±n~titnt±on 7-a~-prov±ded-±n-~nb~eet±on-~3t7 whose sentence has been 
imposed under [Section 10 (2}a], may petition the sentencing court for 
review of the sentence if the professional person certifies that the 
defendant has been cured of the mental disease or defect. The 
sentencing court may make any order not inconsistent with its original 
sentencing authority except that the length of confinement or 
supervision may-not-be-±nerea~ed must be equal to that of the original 
sentence. The professional person shall review the defendant's status 
each year. 

Seet±on-i97--~HERB-fS-A-NBW-H€A-SEe~f8N-~HAP-REABS~ 

Reeomm±tment-after-eonditional-re~ea~e~--f£-be£ore-the-e~~±ration 
of-the-period-of-eommitment-the-eonrt-determine~-after-hear±n9 
evidenee-that-a-de£endant-who-ha~-been-re±ea~ed-nnder-t~eet±on-9-l9-~3tt 
ha~-not-£nl£±±~ed-the-eondit±on~-o£-h±~-re±ea~e-and-that-£or-hi~-own 
~a£ety-or-the-~a£ety-o£-other~-hi~-eondit~ona±-re±ea~e-~hott±d-be 
revoked7-the-eonrt-~ha~±-immediate±y-order-him-to-be-reeommittea-to-
the-en~tody-o£-the-~~perintendent-of-Warm-S~rin~~-~tate-ho~~itai-to 
be-~%aeed-in-the-~ame-or-another-ap~ropriate-in~titntion-£or-en~tody, 
eare,-and-treatment~ 

Section 11. THERE IS A NEW MCA SECTION THAT READS: 
Discharge of defendant from supervision. At the expiration of the 
period of commitment or period of treatment specified by the court 
under [section 910 (2)], the defendant must be discharged from custody 
and further supervision, subject only to the law regarding the 
civil commitment of persons suffering from serious mental illness. 

Section 12. Section 46-14-401, MCA, IS AMENDED TO READ: 
"46-14-401. Admissibility of statements made during examination or 
treatment. A statement made for the purposes of psychiatric examina
tion or treatment provided for in this ~hapter by a person subjected 
to such examination or treatment is not admissible in evidence against 
him in any criminal proceeding, except a sentencing hearing conducted 
under [section B9] or a hearing on recommitment conducted under 
[section ±B 11], on any issue other than that of his mental condition. 
It 1s adm1ssib1e on the issue of his mental condition, whether or not 
it would othendse be considered a privileged communication, unless it 
constitutes an admission of guilt of the crime charged. In a hearing 
held under [section 89] or [section ±e 11], the court may hear and con
sider any such statement even if_it constitutes an admission of guilt."" 

Renumber: all subsequent sections 

s. Amendment No. 9 is amended to read 
Page 10, lines 16 and 17 
Strike: "Sections 46-14-101 and 46-14-211, MCA are repealed" 
Insert: "Section 46-14-211, MCA is repealed" 
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SENATE COMMITTEE OF THE WHOLE 

That House Bill No. 877, third reading bill, be amended as follows: 

1. Amendment No. 8 is amended to read 
Page 9. 
Followin~: line 8 
Insert: "Section 9. THERE IS A NEW MCA SECTION THAT READS.: 

Consideration of mental disease or defect in sentencing. Whenever a 
Jefendant is convicted on a verdict or a plea of guilty and he claims 
that at the time of the conunission o£ the offense of which he was 
convicted he was tlnable-a~-a-re~tl±t-of suffering from a mental disease 
or defect e±~her which rendered him unable to appreciate the criminality 
of his conduct or to conform his conduct to the requirements of law, the 
sentencing court shall consider ev±denee-obta±ned-a~-prov±ded-±n-46-l4-%6% 
and-4~-l4-~6~-and any otner relevant evidence presented at the trial and 
shall require such additional evidence as it considers necessary for 
the determination of the issue, including examination of the defendant 
and a report thereof as provided in 46-14-202 and 46-14-203." 

Section 10. THERE IS A NEW MCA SECTION THAT READS: 
Sentence to be imposed. (l) If the court finds that the defendant 
at the time of the commission of the offense of which he was convicted 
did not suffer from a mental disease or defect as described in 
[section S21, it shall sentence him as provided in Title 46, chapter 18 
(2)If the court finds that the defendant at the time of the 
commission of the offense suffered from a mental disease or defect as 
described in (section $9], any mandatory minimum sentence prescribed by 
law for the offense doe; need not apply and the court shall sentence 
him to: (a) be committed to the custody of the ~tl~er:intendent-o£ 
Warm-Sprin~~-~tate-ho~~±~a± director of the department of institutions 
to be placed in an appropriate institution for custody, care, and 
treatment for a definite period of time not to exceed the maximum 
term of imprisonment that could be imposed under subsection (l); or 
(b) undergo for such a period any other appropriate course of treatment 
that is accepted by the medical profession and that will not present a 
danger to the public. 

i3t--ff-the-eonrt-~entenee~-the-cie£endont~tlnder-e~b~eet~on~t~t~1at~-it 
moy··provide-thot-the-profe~~ionol-per~on-~n-ehorge-of-the-~n~t~t~t7o~ 
±n-wh±ch-the-de£endant-i~-pioeed-~oy-relea~e-the-de£~ndon~~on-cond~t~on 
o£ter-o-~peeified-period-of-ti~e-thot-i~-~e~~-thon-h~~-per~od-o£-eo~
mitment-if-the-pro£e~~±onoi-per~on-determ~ne~-thot-the-de£endant-h~~ 
been-c~red-0 £-the-mentol-di~eo~e-or-defeet-foond-by-t~e-coort-and-~~-no 
±onger-o-donger-to-him~el£-or-others~~-f£-the-p:o£e~~~onai-per~on _ 
releo~e~-thc-defendont-pnr~nont-to-th~~-~~b~eet~on,-he-shai%-report the 
re±eo~e-ond-the-condition~-pioced-on-~t-to-the-eonrt• 

i~t (3) A defendant ~ho~e-di~?~~±~±on-or-~ente~ee-doe~-not-ailow-for 
conditionol-releo~e-by-the-profe~~~ona±-~er~on-~n-charge-o£-the 

in~titrttion 7 - 0 ~-provided-in-~ob~ection-i~t7 whose sentenc~ has been 
imposed under [Section ~0 (2)n), may ~et1t1on the sent~n~1ng court for 
review of the sentence 1f ~he profess1onal person cert1f1es that the 
de fC'ndan t has been cured of thr~ me:1 tal d~ sea se. or de fe::t. . The . . 
sentencing court may make any order not 1ncons1stent W1th 1ts or1g1nal 
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sentencing authority except that the length of confinement or 
supervision mo.y-not-be-incre~!'led must be ·~(1ual to that of the original 
sentence. The professional person shnll review the defendant's status 
each year. 

S~c t ion-±. 6-;-- -'!'HERB-! S-A-NEW-H€A.-SB€'l'f8N ·- Cf'HA.'P- REA.BS ~ 
Recommitment-after-conditiona±.-re±ea~e7--ff-be£ore-the-ex~irotion 
o£-the-period-of-commitment-the-co~rt-dete~mine~-ofter-heor±n9 
evidence-thot-a-de£endont-who-ho~-been-re±.ea~ed-~nder--t~eetion-9-±e-~3tt 
ha~-not-£n±.fi±.ied-the-condition!'l-o£-hi!'!-re+eo!'le-ond-thot-£or-hi~-own 
~ofety-or-the-~ofety-o£-other~-hi~-eondit±on~±.-re±.ea~e-~hou±.d-be 
revoked 7 -the-court-~ho±t-immed±ote±.y-order-him-to-be-reeommitted-to-
the-cu~tody-of-the-~uperintendent-o£-Wnrm-srring~-~tate-ho~pito±.-to 
be-ploced~in-the-~ame-or-onother-oppropriote-institution-for-cu~todyy 
core7-ond-treatmentT 

Section 11. THERE IS A NEW MCA SECTION THAT READS: 
Discharge of defendant from supervision. At the expiration of the 
period of commitment or period of treabnent specified by the court 
under (section 910 (2)], the defendant must be discharged from custody 
and further supervision, subject only to the law regarding the 
civil commitment of persons suffering from serious mental illness. 

Section 12. Section 46-14-401, MCA, IS AMENDED TO READ: 
46-14-401. Admissibility of statements made during examination or 

treatment. A statement made for the purposes of psychiatric examina
tion o~ treatment provided for in this chapter by a person subjected 
to sucp examination or treatment is not admissible in evidence against 
him in any criminal proceeding, except a sentencing hearing conducted 
under [section $9] o~-a-hea~f" -o"-reeomm~tme"t-eene~eted-~neer 
t~eet~on- l± , on any 1ssue ot er t an that o 1s menta con ition. 
It is admissible on the issue of his mental condition, whether or not 
it would otherwise be considered a privileged communication, unless it 
constitutes an admission of guilt of the crime charged. In a hearing 
held under [section $9] or-t~eetfon-~~~±.t, the court may hear and con
sider any such statement even if it constitutes an admission of guilt." 

Renumber: all subsequent sections 


