CHAPTER NO. > .

HQUSE BILL NO. 877

INTRODUCED BY KEEDY, SEIFERT, CONROY, SCULLY, FABREGA, GOULD,
MAGONE, KANDUCH, NORDTVEDT, MARKS, FAGG, PORTER, C. SMITH,
DONALDSON, FEDA, CURTISS, ELLISON, PISTORIA,
STAIGMILLER, MANNING, K. ROBBINS, UNDERDAL,

FRATES, SALES, PAVLOVICH, UHDE, DOZIER,

BAETH, MANUEL, HEMSTAD, MEYER, EUDAILY,

DAY, STOBIE, KVAALEN, HAYNE

IN THE HOUSE

February 19, 1979 Introduced and referred to
Committee on Judiciary.

February 20, 1979 Committee recommend bill
do pass. Report adopted.

February 22, 1979 Second reading, do pass.
February 23, 1979 Considered correctly engrossed.
Third reading, passed.
Transmitted to second house.
IN THE SENATE

February 23, 1979 Introduced and referred to
Committee on Judiciary.

March 22, 1979 Committee recommend bill be
concurred in as amended.
Report adopted.

March 24, 1979 Motion pass consideration.

March 26, 1979 Second reading, concurred in
as amended.

March 27, 1979 Third reading, concurred in
as amended.

On motion taken from third
reading and referred to
second reading. Motion
adopted.

Second reading, concurred in
as amended.



March 27, 1979 On motion rules suspended.
Bill placed on Calendar for
third reading this day.

Third reading, concurred in
as amended.
IN THE HOUSE

March 28, 1979 Returned from second house.
Concurred in as amended.

March 31, 1979 Second reading, amendments
rejected.

On motion Joint Conference
Committee requested.

April 2, 1979 Joint Conference Committee
appointed.

April 3, 1979 Joint Conference Committee
dissolved.

On motion Joint Conference
Committee requested and
appointed.

April 9, 1979 Joint Conference Committee
dissolved.

On motion Joint Conference
Committee requested.

April 11, 1979 Joint Conference Committee
appointed.

Joint Conference Committee
dissolved.

On motion Joint Conference
Committee requested.

April 12, 1979 Joint Conference Committee
dissolved.

On motion Free Joint Con-
ference Committee requested
and appointed.



April 17, 1979

April 18, 1979

Free Joint Conference Committee
reported.

Adopted by second house.
Second reading, adopted.
Third reading, adopted.
Sent to enrolling.

Reported correctly enrolled.
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1 of aind which is an essential element of +the offense
7 INTRODUCED BY |17 4 \:>{Al 2 chargede Otherwisey except on good cause showns he shall not
a 3 introduce in his case in chiof expert testimony in support

{Li‘s’o f Iy FP AN ACTY ENTITLED: ™AN ACT TO ABOLISH THE DEFENS 4 of that defensee
Cdu MQDISEASE OR DEFECT IN CRIMINAL ACYIONS; AMENDING 5 $43(2) %hen the defendant is acquitted on the ground
P & of that due Lo g wmental disease or defect exeladine

-

respensibriiey he Could oot bave 3 _garticular state of _gind

) M ECTIONS 46-14-201 THROUGH 46-14-203, 46-14—212:(5-1‘!— 13y

Lo 2 \Q! ,
ﬁ‘ ¥ 46-14-221v %6-14—222y 4&6-14-301s AND 46-15-3 'ﬁm"i AND
»y’ 8 REPEALING SECTIONS &6-14-301 AM ~14—21ke MCAe™ .. . }<V«_‘/f“’" 8 what _is an_ _essential elemsant of the offense chargedes the
(24

9 9 vaerdict and the juggnent shall so state."

?\Mm BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 10 Section 2. Section 4£6-14-202s MCA+ is amended to read:
%@ Section le Section 4#6-14-201y MCAs is amended to read: 11 "46-14-202+ Psychiatric examination of defendante. (1)
12 "46-14-201+ Affirmotive-——defense—— ---requiresent 12 When the--defendant-hes—fited-a-notice—of-intention-to-rely
13 Requirement of notice —— form of verdict and judgment. ¢t} i3 on—-the—-defense-——of--wanted --disense——or-—defect——exetuding
14 Hentad-disease—or——defect——ancltoding -responsibitity-——#s—-en i4 responsibitity---or there is reason to doubt w¥s the
15 affirsative-—~defense-which-the-defendont-must—catoblish—by-a 15?- dafendantts fitness to proceed or reason to believe that
16 preponderence-of-the—evidences i6 aental disease or defect of the defendant will otherwise
17 +23{1) Evidence of mental disease or defect excluding 17 pecome an issue in the causer the court shal)l appoint at
18 responsiébidity is not admissidble in 3 trial oo ithe merits 18 Teast one gualified psychiatrist or shall request the
19 unless the defendante at the time of enteriang his plea of 19 superintendent of Warm Springs state hospital to designate
20 not quilty or within 10 days thereafter or at such later 20 at teast one qualified psychiatrists which designation may
21 time as the court may for good cause permity files a written 21 be or inctude hinse¥fy to examine and report unon the mental

22 notice of his purpose to rely on such—defenser 22 condition of the defendante
23 £31——Fhe-defendant-sheid-give—sinttar-wotice-whenv-in-e 23 (2) The court may order the defendant to be committed
24 triat-on—the-meritsv—he—intends—to-rety-on a3 sental disease 24 to a hospital or other suitable facility for *he purpose of
25 or defect to prove that he did not have a particular state 25 the examination for a period of riot exceeding 40 days or
. E27
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such ‘longer period as the court determines to be necessary
for the purpose and wmay direct that a qualified psychistrist
retained by tue defendant be pormitted tc withess  and
participate in the ocxamingtione

{3) In the examination any method wmay he ewmployed
«hich is 3ccuented by the wmedical profession for rhe
examinstion of those alleged to be suffering from smental
diseasc or defect.®

Section 3. Section 46-14-203¢ MCAe is amended to read:

"46-~14-203« Report of the cxaminations (1) The report
of the examinstion shall include the following:

(3} a description of the nature of the examination;

(o} a diagnosis of the wental condition of the
defendant;

(c) if the defendant suffers from a mental disease or
defects an opinion as to his capacity to understand the
proceedings against him and to assict in his own defense;
and

tdi~-when--e-noticeof-intention—to-rely-on-the-defenae
of -+rresponstbitity-hes—been-Ffitedy-on——-opinion-~as--to-~the
abitity-~of-—the——defendant—to-appreciate—the-criminotity-of
his—conduct-or-to-conform-his-conduet-to-the-requirements-of
lew-at—the-tine-of-the—erinitnal-conduct-chargedy-and

tey(d) when directed by the courte an opinion as to

the capacity of the defendant to have a particular state of
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mind which is an element of the offense charged.

(2) If the examination connot be conducted by r=easoen
of tihh: unwillinuyness of the dofendant to prrticijate
therzine the roport shall so state and  shall includey 0 f
possibles an opinion as to whether the unwillingness cf th:
defendant was tho rosult of mental diseasse or defoct.

{3) The report of the examination shall be filed in
triplicate with the clerk of courte who shall deliver copi-zs
to the county ottorney and to counsel for the defendant.®

Section 4. Section 45-14-212+ 4C&y is umended to read:

"46~14-212. CExamination by psychiatrist chosen bty
state or defendante If either the defendant or the steto
wishes the defendant to be examined by & qualified
psychiatrist or other expert selected by the one proposing
the examination jn_ _order to determine the defendant’s
fitoess to proceed or whether he hads 2t _the time _the
effense was cCosmitteds a particular state of mind which is
an_essential element of the offenses the examiner shall  be
permitted to have reasonable access to the defendant for the
purpose of the examinatione.®™

Section Se Section 46-14-213y #CAy i35 amendnd to resd:

T46-14-213. Psychiatric testiamony upon trial. (1) Upon
the triale any psychiatrist whe reported under 45-14-202 and
46-14~203 may be called as a witness by the prosecution or

by the defanse. [f the issue is being tried bofore o jurye

-ty
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the jury may not be informed that the psychiatrist was
desi gnated by the court or by the superintendent of Warm
Springs  state  hospitale Both the prosecution and the
defense may summon any other qualified psychiatrist or other
expert to testifys but no one who has not examined the
defendant is competent to testify to an expert opinion with
respect to the mental condition er--reponsihitity of the
defendants as distinguished from the wvalidity of the
procedure followed by or the general scientific propositions
stated by another witnesse

{2) When a psychiatrist or other expert who has
examined the defendant testifies concerning the defendant's
mental conditiony he may make a stateaent as to the nature
of his examinations his diagnosis of the eental condition of
the defendant at the time of the commission of the offense
char jeds and his opinion as to the ability of the defondant
to appreciate-the-eriminatity-of-his-conducty-to-conform-his
conduct--to-the—requirements-of—tawy-or-te have a particular
state of mind which is an element of the offense charged.
Th: expert may make any explanation reasonably scrving to
ciuorify his Jdiagnosis and opinion and may »be <cross-axamined
as to any matter bearing on his competency or credibility or
the validity of his diagnosis or opinion.®

Section 6. Section #6-14-221y “CAey is amonded to readt:

"45~14-221e Determination of fitness to procezd --
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effect of finding of unfitness -~ axpenses. (1} The issue of
tha defendant’s fitpess to procead may only be raised by the
defendant with the advice of counsele When the defendent®s
fieness--to--proceed jssue is drawn-in—question rajseds the
+ssue ji shall be determined by the courte 1f neither the
county attorney nor counsel for the defendant contests the
findin, of the repart filed under %46-14-2C03¢ the court may
mak: the detvrmination o0 the basis of the reporte If the
finding is contesteds the court shall hold a hearing on the
issuce If the r#port is received in evidence upon the
hearings the parties have the right to sumRson and
cross—examine the psychiatrists whe joined in the report and
to offer evidence upon the issues

{§2) If the <court determines that the defendant lacks
fitness to proceeds the proceeding against him shall be
suspendedsy except as provided in subsection (4) of this
sectiony and the court shall commit him to the custody of
the director ¢f the department of institutions to pe olaced
in an appropriate institution of the department of
institutions for so long as the unfitness endures.

{3) IF the court deteraines thait the dafendant 1acks
fitness to proceed Jue to the fact that the person is
devcelopmentally disableds as defined by $3-20-102s the
proceeding against him shall be susrcondeds oxcent as

provided in subscction (%) of this sectiony And the court

—t- /‘f’lf? §§ '/? {’
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shall procaed to secure treatment as provided in chapter 20e
part Ls or chaptar 21+ part le of Title S3.

(4) The fact thit the defendint is unfit to proceed
does not preclude any legal cbjection to the prosecution
which s susceptible to fair determination prior to trial
and without the personal participation of the dofondante

{5} The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the stote
department of institutionses of kcepning him theres und of
bringing him back are in the first instance chargeable to
the ccunty In «hich the indictment was found or the
information filedi but the county may recover them from the
estate of the defendants If he has anys or from a towns
citys of county bound to provide for and maintain hin
elsewherce®

Suction Te Section 46-14-222+ MCAe is amended tc raads

"46~14-222. Proceedings if fitness regaineds When the
courte on its own motion or upon the application of the
director of the department of institutionse the county
attorneys or the defendant or his legul representativas
determiness after a hearing if a hearing is requesteds that
the defendant has regained fitness to proceeds the
proceeding shall be resumedse Ife howevers the court is of

the view that so such time has e¢lapsad since the commitment
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of the defendant that it would be unjust to resume th~
criminal proceedingsy the court may dismiss the charge ani
may order the Jeiondant to be dischargcd ore subject to the
low yovarning the ci.il commitment of parsons suffering fror
serious wmental disesse--or--defeet illnesse order the
defendunt comxsittec to an  appropriate institution of the
department of institutions.”

Section Be Section 46-14-301, MCAs is amended to read:

"46~14~301. Commitment upon acquittal on the ground of
trresponsibi¥iey lack of mental state - haaring tn
determine release or discharges {l) +Wnen a defendant is
acquitted on the ground of that due to 3 mental disease or
dgefect exctuding---respens+bidety he could pot bgve a
sarticular state of mind that is an esscntial element of the
affense _chargeds the court shall order him committed to the
custody of the superintendent of Warm Springs state hospital
to be placad in an  appropriste institution for custooy,
cares snd treatmente.

{2) A person so confined shall have a hearings wunless
waivedy within 50 days of his confinement to datermine his
present mental condition and whether hz may be discharjed or
released without danger to otherse The ccurt shall cause
notice of the hearing to be served upon the persone his
counsele and the prosecuting attorneye Such a hearing shall

be deemcd a civil proceedings and th> purden shall be upon

-f -
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the defendant tu prove by a preponderance of the evidence
that he may be safely released.

{3) According to the deturainatiorn of the court upon
the hearinge the defendant shall be discharged or releasad
on such conditions as the court determines to be necessary
or spall be committed to the custody of the superintendent
of the Wara Springs  state haspitil tn  be placed in an
apnrapriite institution for custodys carcve and treatment.”™

Section 9. Section 4#6-15-301y MCAs is amended to read:

"46~15-301e Discovery of witnessese notice of certain
defensess In alt criminal cases originally <triable in
district court the following rules apply:

{1) For the purpose of notice only and to prevent
surprises the prosecution shall furnish to the defendant and
file with the clerk of the court at the time of arraignaent
s list of the witnesses the prosacution intends to €alle The
prosecution mays any time after arraignoenty add to the tist
the names of any additional witnasses upon a showing of gonod
causee The tist shall include th2 names and addresses of the
witnessess This subsaection does not apply to rchuttal
Altnnssess

{2} (2) For purpose of notice only and to prevent
surprises the defendant shall furnish to the prosecution and
file with the clerk of the courts 2t the time of ent-oring

his plea of not guilty or within 10 days thereafter or at

-g-

10
11
12
13
14
15
16

17

LtC 0969701

such later time as the court may for good cause permity a
statement of intention to interpose the defense of mentsd
d+eease--or--defecty self-defensey or alibi ar the defepse

ef T 1 ticul £ ind
i . ial_el t of &t fe harged.

{b} If the defendant intends to interpose any of these
defenscss  he shall also furnish to the prosecution and file
with the clerk of the court the names and addresses of all
witnesses to ba called by the defense in support thereof.
Prior to trial the‘defendant maye upon wotion and showing of
good causes add to the list of witnesses the names of any
additional witnessess After the trial commencess no
witnesses aay be called by the defendant In support of these
defenses unless the nove of the witness is included on the
lists except upon good cause shown.®

Section 10« Repealers Sections 46~14-101 and
46~14-211s MCAs arv repelleds

~End-

-190-
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Legislature

INTRODUCED BY [)Z4

BAN ACY TO ABOLISH THE OEFENS

%ILL F% AN ACT ENTITLED:
NTAL » DISEASE OR DEFECT IN CRIMINAL ACTIONS; AMENDING

DZ z& Z Q
ECTIONS 46-14-201 THROUGH 46-14-203¢ 46-14~212s

(‘lﬁ-Zl 30
g
45-164-221 46-14-222¢ &46-14-301s AND 46-15-30ULs MCA; & \ﬂ

Bt

NO
REPEALING SECTIONS 46-14-)01 AM ~14-211y MCA.*" - ](uﬂbﬁjﬁy&
Z.«’Zj M%f/\/ Fand é" Z&J,/

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section ls Section 46~14~201s MCAy is amended tC read:
"46-16-201. Affirmotive-~—defense————=—--~pequirenent

Requirement of notice — form of wverdict and judgeent. ¢i¥

Hentel-disease-or——defect-—anciuding--responsibitity——is--on

asftfirnative-—defen

preponderence—of-the-evidenter

+23(1) Evidence of wental disease or defect execluding
responsibiddty is not adeissible jo a tcial oo the serits
unless the defendanty at the time of entering his plea of

not quilty or within 10 days thereafter or at such later
time 2as the court may for good cause permite files a written
notice of his purpose to rely on such—defensew

133 --Fhe—defendent—sheit-give—sinttor-notice-whenv-in—o
triat-on-the-meritsy—he—intends—to-rety-on a mental disease

or defect to prove that he did not have a particular state
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of mind which is an essential element of the offense
charyeds Utherwises except on good cause showne he shall not
introduc: in his case in chief expert testimony in support
of that defensc.

t4312) #hen the defendant is acquitted on the ground
of that due to 3 mental disease or defect exeluding
resnonstbiitey he could pot bave a particulac state of _mind
that _is__an _essential clement of the offense chargeds the
veridict and the judgment shall so state.®

Section 2e Section 4#6-14-202+ NCAs is amended to read:

*46~14-202+ Psychiatric examination of defendant. (1)
When the--defendont-hes-fited-s-notice-ef-intention—to-retly
on—-the--defense——of--gentol--disesse—or--defect——exciuding
responstbitity-———or there Is reason to doubt nis the
defandant®s fitness to proceed or reason to believe that
mental diseasz or defect of the defendant will otherwise
become an issue in the causes the court shall appoint at
least one qualified psychiatrist or shall raequest the
superintendent of Wara Springs state hospital to designate
at least one gualified psychiatrists which designation may
be or include hinsalfe to examine ond report uncn the mental
condition of the defendante

(2) The court may order the defendant to be commltted
to a hospital or other suitoble facility for the purpose of

the examination for a period of not  excending £3 d2ys  or
s F

HEDST
THIRD

-2~
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such Tonger period as the court determines to be necessary
for the purposa and may direct that a gualified psychiatrist
retained by the defendant be permitted to witness and
participate in the examinatione

(3) 1In the examination any wmsethod may be employed
«hich is acéept.d by the medical profession for the
examination of those alleged to be suffering from mental
disease or defect.”

Section 3. Section 486-14-203¢ MCAs is amended to read:?

"46~14-203. Report of the examination. (1} The report
of the examination shall include the following:

{a) a description of the nature of the exaamination;

tb) a diagnosis of the wmental condition of the
defendant;

{c) if the defendant suffers from 3 mental disease or
defects an opinion as to his capacity to understand the
proceedings against him and to assist in his own defense;
and

td)~~vwhen--e-notice-of-intention-to-rely-en—the-defense
of - irresponsibitity-hes—bean—fi tedy-on—-opinion-——es--to——the
obitity—eof-——the—defendant—to-apprecinte—the-crisinetity-of
his-conduct—or-to-conforn-his—condvet—to-the-requirenents—of
ow—et-the—tine-of~the-crininat-conduect-chargeds-and

te3fd) when directed by the courts an oplinion as to

the capacity of the defendant to have a particular state of
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mind which is an element of the offense chargede

{2} If the examination cannot be conducted by reason
of the unwillingness of the defendant to participate
theraine the roport shall so state and shall incliudes if
possibles 2n opinion as to whether the unwillingness cof the
defendant was the result of wmental disease or defect.

({3} The report of the exaaination shall be filed in
triplicate with the clerk of courte who shall deliver copies
to the county attorney and to counsel for the defendant.”

Section 4. Section 46-14-212+ MCAs is amended to read:

"46-14-212. Examination by psychiatrist chosen by
state or defendante 1f eithor the defendant or the state
wishes the defendant to be examined by a qualified
psychiatrist or other expert selected by the one proposing
the examination jp_ordar to  determipe the defendant®s
fistness to procead or whether he hade a3t the time _the
effense was committeds a particular state of mind which is
an_essential elemant of the offensee the examiner shall be
paraitted to have reasonable access to the defendant for the
purpose of the examination.®

Section 5« Section 46-14-213s MCAs is amended to read:

*46~14-213« Psychiatric testimony upon triate (1) Upon
the triale any psychiatrist who reported under 46-14-202 and
46-14~203 wmay be called as a witness by the prosescution or

by the defense. If the issue is being tried before a jurye

-4
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the jury may not be informed that the psychiatrist was
designated by the court or by the superintendent of wWarm
Springs  state hospitale. Both the prosecution aad the
defense nay summon any other quatified psychiatrist or other
expert to testifys but no one who has not examined the
defendant is competent to testify to an expert opinion »ith
respect to the mental condition er--reponsibitity of the
defondanty as distinguished from the validity of the
procedure followed by or the general scientific propositions
stated by another witnesss

(2) 4When a psychiatrist or other expert who has
examined the defendant testikies concerning the defendant's
mental conditions he may make a statesent as to the nature
of his examinations his diagnosis of the mental condition of
the defendant at the time of the commission of the offense
charyeds and his opinion 3s to the ability of the defendant
to appreciate-—the-eriminetlity-of-his-conducty-to-conforn-this
eonduct—-to-the-requirements-of-tewy—or-to have a particul ar
state of mind which is an element of the offense charged.
The expert may make any explanation reasonably serving to
clarify his diagnosis and opinion and may be cross-exanincd
as to any wmatter bearing on his competency or credibility or
the vatidity of his diagnosis or opinione®

Section be Section 46-14-221¢ MCAe is amended to read:

N45-14-221e Determination of fitness to proceed --

- -
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effect of finding of unfitness —- axpensese. (1} Ihe jssue of
the defapndant®s fitness to procesd may only pbe raised by the
defendant with the adwice of counsels When the defendantts
fieness--to-~-preceed jgsyue is drawn-in-question rajsedr the
+9sue it shall be determined by the courte If neither the
county attorney nor counsel for the defendant contests the
finding of the report filed under 46-14-203s the court may
make the determination on the basis of the reporte If the
finding is contestede the court shall nold a hearing on the
issues 1f the r;port is received in evidence upon the
hearings thea parties have the right to summon and
cross—axamine the psychiatrists whc joined in the report and
to offer evidence upon the issue.

(2) 1If the court determines that the defendant lacks
fitness to proceeds the proceeding 2against him shall be
suspendeds uxcept as provided In subsection (&) of this
sectiony and the court sholl commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so long as the unfitness ondurese

{3) If the court deterarines that the dafendant 1acks
fitness to proceed due to the fact that the person is
developmentally disableds as defined by $3-20-102+ the
proceeling against him shall be suspendeds oxceant as

providad in subsection {4) of this sections end the court

« HBE77



- W W

10
11
12
13
14
is
16
17
18
19
20
21
22
23
24

25

LC 0969/01

shall proceed to secure treatment as provided in chapter 20s
part ly or chapter 21le part ls of Title 53.

{4} The fact thit the defendant is unfit to proceed
does not precluée any legal objection to the prosecution
which is susceptible to fair deteraination prior to trisal
and without the personal participation of the defendante

{5) The expenses of sending the defendént to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
departsent of institutionse of keceping him therers and of
bringing him back are in the first instance chargeable to
the county iIn which the indictment was found or the
inforsation filed: but the county may recover them from the
estate of the defendants If bhe has 2nys or from a towns
citye or county bound to provide for and maintain hia
elsaewherce®

Section Te Section 46-14-222¢ MCAe is amended to read:

"46-14-222+ Proceadings if fitness regained. Wwhen the
courte on its own motion or upon the application of the
director of the department of institutionss the county
attorneys or the defendant or his Iegalr represantatives
determinesy after a hearing if a hearing is requested, that
the defendant has regained fitness to proceeds the
proceeding shall be resumede Ifes howevers the court is of

the view that so auch time has elapsed since the commitment
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of the defendant that it would be unjust to resume the
criminal proceedingse the court may dismiss the charge and
may order the Jdefendant to be discharged ore subject to tha
13w governing the clivil commitment of persons suffering from
serigus w=ental disesse—-or—-defect jlinesse order  the
defendant committed to an appropriate Institution of the
department of institutions.”

Section 8« Section 46-14-301ls MCAe is amended to read:

"46~14~30l. Commitment upon acquittat on the ground of
#rreaponatbideety lack of  pental state - hearing to
determine release or dischargee {1) When a defendant is
acquitted on the ground of that duye to a wmental disease or
defact excluding--—-respensibidiey he could pok have a
particular state of mind that is ap essential clement of the
gffepse chargede the court shall order him committed to the
custody of the superintendent of Harm Springs state hospital
to be placed in an appropriate institution for custodys
cares and treatmente.

{2) A person so confined shall have a hearings unless
waivedy, within 50 days of his confinement to determine his
present mental condition and whether he may be discharned or
released without danger to others. The court shall cause
notice of the hearing to be served upon the persons his
counsels and the prosecuting attorneye Such 8 hearing shall

be deemed a civil proceedings and tha burden shall be upon
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the defendant to prove by a preponderance of the evi‘dence
that he may be safely releaseds

{3) According to the determination of the court upon
the hearings the defendant shall be discharged or relesased
on such conditions as the court determines to be necessary
or siall b: committed to the custody of the superintendent
of thu Marm Springs state hospital to be placed in an
appropriate institution for custodys cares and treatment.®

Section S« Section 46~15-30le¢ MCAy is amended to read:

"46-15-301e Discovery of witnessess notice of certain
defenseses In all criminal _cases originally triable in
district court the following rules apply:

{1) For the purpose of notice only and to prevent
surprisey the prosecution shall furnish to the defendant and
file with the clerk of the court at the time of arraignment
a list of the witnesses the prosecution intends to calle The
prosecution mays any time after arraignments add to the list
the names of any additional witnesses upon a showing of good
cause. The Tist shall inctude the names and addresses of the
witnessess This subszction does not apply to rebuttal
witnessess

(2) (2) For purpose of notlce only and to prevent
surprisas the defendant shall furnish to the prosecution and
file with the clerk of the courty 3t the time of entering

his plea of not guilty or within 10 days thereafter or at
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such later time as the court may for ¢ood cause parmite a
statemaent of intention to interpose the defense of esentad
diseese-—or-—defecty self-defenser or alidi agr_the defense
that_ the defendant did oot bave a particular state of miod
that_is an _sssential _slament of the offense chargede

{b) If the defendant intends to interpose any of these
defensess he shall also furnish to the prosecution and file
with the clerk of the court the names and addresses of 211
witnesses to be calted by the defense in support therecf.
Prior to trial the defendant mays upon motlion and showing of
good causes add to the list of witnesses the names of any
additional witnesses. After the trial commencess no
witnesses may be called by the defandant in support of these
defenses unless the name of the witness is included on the
Tiste except upon good cause showne®

Section 10« Repealere Sections &5-14-101 and
46—14—211e MCAe are repealed.

-End-~
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HOUSE BILL NO. 877
INTRODUCED BY KEEDYs SEIFERTe CONROYs SCULLYs FABREGAr GOULD,
MAGONE+ KANDUCHs NORDTVEDTs MARKSs FAGGey PORTERe Ceo SMITH,
DONALDSONs FEDAe CURTISSse ELLISONs PISTORIAs
STAIGMILLERy MANNINGs Ko ROBBINSs UNDERDALS
FRATESy SALESy PAVLOVICHe UHDEs DOZIER,
BAETHs MANUELy HEMSTAD, MEYERs EUDAILY.

DAYe STOBIEy KVAALENs HAYNE

A BILL FOR AN ACT ENTITLED: ™AN ACT TO ABOLISH THE DEFENSE
OF HENTAL DISEASE OR DEFECT IN CRIMINAL ACTIONS AND TOQ
PROVIOE AN ALTERNATIVE SENIENCING PROCEQURE TG RE _FOLLOWED
WHEN__A_ _CONYICYED DEFENDANT 15 FOUND TO HAYE BEEN SUFFRRING
ERQM__A MENTAL QISEASE QR OEFECT AT _THE _IIME OF THE
COMMISSIQN QOF JHE OFFENSE OF WHILH ME_WAS _CONYICTFD;
AMENDING SECTIONS 46-154-101s 46-14-201 THROUGH 46-14-203+
46~t4-22y  46-14-213s  46-14-221y  46-14-222, 46-14-38%
46-14-301 46-14-%01s AND 46-15-301s MNCA; AND REPEALING
SEEFEONS--46~14-181--ANB SECIION 46-14-211 ANB--86-34-30%

FHROUEH-46-14=304s MCA.®

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1o SECTION $6-1%4-201e MLCAs IS _AMENDED TO BEAD:

"46-14-101 Mental disease or defect exctuoding

responsibitity. ti)-A-person-is-not-respensibie-for-crimrnat
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conduct-+f-at-the-time-ef-such-conduct-ss-a-resuic-cf-nentat
disease--or--defect-—-he--ig—-unebie-either-to-appreciate-the
eriminatrty-of-his-conduct-or-to—conform—his-conduct-to--the
requirements-of-faws

t23 As wused in this chapters the term "mental disease
or defect™ does not include an abnormality manifested only
by repeated criminal or other antisocial conduct."

Section 2. Section 4#6-14~201¢ MCAe is amended to read:

"46-14~201e Affirmotive----defense-———-~---—requirement
Reguiresent of notice -- form of verdict and judgment. €%
Mentak--disease-~-or--defect--excliuding--responsibitity-fs-an
aeffirmotive~defense-which-the-defendont-sust-establish-by--o
preponderenee-of-ihe-evidenee- ’

t234{1) Evidence of mental disease or defect excluding
responsibitity is not admissidble jo a trial on _the serits
unless the defendant, at the time of entering his plea of
not guilty or within 10 days thereafter or at such later
time a5 the court may for good cause permites files a written
notice of his purpose to rely on swuch-defenses

fa,--the-defendont-sha%}—givg‘s+-+%ef-notiee--henv-in—e
trint--on-the-merttsy-he-intends-to-rety-en a mental disease
or defect to prove that he did not have a particular state
of mind which is an essentia) element of the offense
chargeds Otherwise, excebt on good cause showns he shall not

introduce in his case in chief expert testimony in support

~2- HB BT7
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of that defenses

£43412) shen the defendant is acquitted on the ground
of ;na;__gug__;g.ra mental disease or defect exciuvding
responsibibity he could not have a particular state of aind
that_is apo_essential elesent of the offensa__chargeds the
vardict and the judgment shall so state.”

Section 3. Section 46-14-202y MCAy is amended to read:

"46-14-202¢ Psychiatric examination of defendante (1)
When the-defendant-hes-fited-a-notice-of-intention--to--rety
on—the--defense-——of--mentat--disense-——or--defect--exciuding
responsibitity-—or thera s reason to doubt  his tbe
dafandant®s fitness to proceed or reason to believe that
mental disease or defect of the defendant will otherwise
become an issue in the causes the court shall appoint at
least one qualified psychiatrist or shall request the
superintendent of Warm Springs state hospital to designate
at Jeast one quatified psychiatrists which designation may
be or include himselfs to examine and report upon the mental
condition of the defendant.

{2} The court may order the defendant to be committed
to a hospital or other suitable facility for the purpose of
the examination for a period of not exceeding 60 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist

retained by the defendant be permitted to witness and
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participate in the examination.

{3) In the examination any wmethod may be employed
which is accepted by the medical profession for the
examination of those alleged to be suffering from mental
disease. or defecte®

Section %« Section 4#6-14-203s MCA. is amended to read:

"46-14-203. Report of the examination. (1) The report
of the examination shall include the following:

{a) a description of the nature of the examination;

,{b) @ diagnosis of the mental condition of the
defendant;

{c} if the defendant suffers from a mental disease or
defects an opinion as to his capacity to understand the
proceedings against him and to assist in his own defense;
aod

tdi--when-a-notice-of-intention-to-rety-on-the--defense
of--irrespensitbitity-—has--been--fitedy-an-opinion-as-to-the
sbitity-of-the—defendant-to-appreciate-—the-—eriminatity--of
his-conduct-or-to-cenform-his-conduct—to-the-requirements-of
raw-st-the-time-of-the-crimitnal-conduet-chargedi-ond

te¥fd) when directed by the courts an opinion as to
the capacity of the defendant to have 3 particular state of
mind which is an element of the offense charged.

(2} If the examination cannot be conducted by reascn

of the unwillingness of the defendant to participats

- HE 877
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thereins the report shall so state and shall includes if
possibles an opinion as to whether the unwillingness of the
defendant was the result of mental disease or defecte

{3) The report of the examination shall be filed in
triplicate with the clerk of courte who shall deliver copies
to the county attorney and to tounsel for the defendant.”

Section-4wv--Seetion-46-14-2iZv-NEAv-s-omended-to-reads:

'#6—}#-2%?:—-Euccénetion—-by--psyehiotf+st——eho§en-—-by
state--or—-defendonts---if-either-the-defendant-or-the-state
wishes--the--defendont—-to--be—-examined-~py~---o---quatrfied
paychiatrist—-or--other-expert-selected-by-the-one-proposing
the--examinetion--inc-order--ta--detersine--the--defendant2a
fitoesa--to--praceed-—or--shether-che-chady--gt-the-tine-the
eoffense-waa-committeds-a-particutor-atate-of-aind--which=-is
pn--easentint--elesent-pf-the-qffanser-the-examiner-shati-be
permitted-to-have-reasonable-sceess-to-the-defendont-for-the
purpose-of-the-examinations®

Section Se Section &5-14-213, MCAs is amended to read:

"46-14-213. Psychiatric testimony upon trials. (1) Upon
the trialsy any psychiatrist who reported under 46-14-202 and
45-14-203 may be called as a witness by the prosecution or
by the defenses If the issue is being tried before a jurys
the jury may not be informed that the psychiatrist was
designated by the court or by the superintendent of Warm

Springs state hospitale Both the prosecution and the
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defense may summon any other qualified psychiatrist or other
expert to testifys but no one who has not examined the
defendant is competent to testify to an expert opinion with
respect to the mental condition er-reponstbitity of the
defendants as distinguished from the wvalidity of the
procedure followed by or the general scientific propositions
stated by another witnesse.

{2} When a psychiatrist or other expert who has
examined the defendant testifies concerning the defendant®s
mental condition" he may make 3 statement as to the nature
of his examinations his diagnosis of the mental condition of
the defendant at the time of the commission of the offense
chargedr and his opinion as to the abil;ty of the defendant
to sppreciate-the-criminatity-of ~his-conductv-to-confora-his
conduct-to-the-requirements-of-towr-of-¢to have a particular
state of wmind which is an element of the offense charged.
The expert may make any explanation reasonably serving to
clarify his diagnosis and opinion and may be cross—-examined
as to any matter bearing on his competency or credibility or
the validity of his diagnosis or opinion.”

Section 4. Section 46-1%4-221y MCAy is amended to read:

"46-14-221. ODetermination of fitness to proceed =-
effect of finding of unfitness -- expenses. (1) Ihe_jssue of
the_defendant’s_fitness_to proceed may only be_raised by the

gefendapt _wilb _the advice af_counsels When the defendantis

-6 HB BT7
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fitness-to-proceed jss5ye is drewn-in--question raisede the
+ssve ji shall be determined by the courts If neither the
county attorney nor counsel for the defendant contests the
finding of the report filed under 46-14-203+ the court may
make the determination on the basis of the reporte If the
finding 1is contestedes the court shall hold a hearing on the
issues If the report is received in evidence upon the
hearings the parties have the right to summon and
cross-examine the psychiatrists who joined in the report and
to offer evidence upon the issuee

{2) If.the court determines fhat the defendant 1lacks
fitness to proceeds the proceeding against him shall be
suspendeds except as provided in subsection (4} of this
sections and the court shall cosmit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so long as the unfitness enduress

{3) 1f the court determines that the defendant lacks
fitness to proceed due to the fact that the person is
developmentally disableds as defined by 53-20-102¢+ the
proceeding against him shall be suspendeds except as
provided in subsection (4) of this sections and the court
shall proceed to secure treatment as provided in chapter 20+
part 1y or chapter 21y part ls of Title 53,

{#} The fact that the defendant is unfit to proceed

-7- HB 877
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Joes not proclude any legalt objection to the prosecution
which is susceptible to fair determination prior to trial
and without the personal participation of the defendant.

{5) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
department of institutionss of keeping him theres and of
bringing him back are in the first instance chargeable to
the county in which the indictment was found or the
information filedi but the county may recover them from the
estate of the defendantes if he has anys or from a towns
citys of <county bound to provide for and maintain him
el sewhere."

Section Ts Section 4§6-14-222+ MCAs is amended to read:

"46-14-222. Proceedings if fitness regained. When the
courte on its own motion or upon the application of the
director of the department of ianstitutionss the county
attorneye or the defendant or his legal representatives
determiness after a hearing if 2 hearing is requestede that
the defendant has regained fitness to proceeds the
proceeding shall be resumede Ifs howevers the court s of
the view that so much time has elapsed since the commitment
of the defendant that it would be wunjust to resume the
criminal proceedingss the court may dismiss the charge and

may order the defendant to be discharged ore subject to the

-8- HB B77
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law governing the civil commitment of persons suffering from
serigus mental disense--or-~defect jllnessy order the
defendant committed to an appropriate institution of the
department of institutionss"
Section-the--Section—-46-14-381v--MEAv--it3-—amended--te
reads
246-14-301v-~Commitment-upon—-acquittei-on-the-groond-of
+rresponsibitity loeck--eof--pental--atate ——---hearéng---ec
determine—-release--or--dischergev——~-{ti}-When-a-defendant-is
aequitted-on-the-ground-of that-dua-to—-n mentel--discase--or
defect-———execiunding-——-responsibitity he--could--net--have--a
particujor-state-of-pind-that-fa-on-essentint-ciepant-nf-the
offense-chargedv-the-court-sheti-erder-hin-committed-to--the
custody-of-the-superintendent-of-aru-5Springs-stete-hospitad
to-—-be--placed--in--an--sppropriete-institution-for-custodyy
carevr-and-treatments
t2)--A-person-so-cenfined-sheti-have-ea-hearingy--untess
watvedy--within--50-days-of-his-confinement-to-determine—his
present-mentoal-condition-and-whether-he-may-be-discharged-or
relessed-withont-danger-to~othersv——Fhe--court--shelti--cauvse
notice--of--the--hearing--to--be-served-upon-thez-persony-h+s
eounselvy-and-the-prosecuting-attorneyv-Such-a-hearing--shatd
be-~deemed--a-etvit-proceedingv-and-the-purden-shoti—-be-upon
the-defendant-to-prove-by-a-prepondersnce--of-~the--evidence

that-he-nay-be-safety-retedseds
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t3y--Aceording--to--the-determination-of-the-court-upen
the-hearingry-the-defendant-shelt-be-discherged--or-~-retensed
on--such--conditions-as-the-court-determines-to-be-necessary
or-shali-be-committed-to-the-custody-of--the--superintendent
of-—the-~Hara--Springi--astete--hospitel--to--be-ploced-in-on
appropriate-institution-for-ecustodyv-corev--snd--treatments®

SECTION Ba  SECTION 46-14-301e MCAs IS AMEMDED YO READ:

"46-14-301l. Commitment upon acquittal on the ground of
+trresponstb ittty _]nck af _saptal __state -- hearing to
determine release or dischargee (1) when a defendant is
acquitted on the ground of that diue to a mental disease or
defect excluding--responsibitity bg :?n]d not haxe a
pacticular_state of sind_that is an_sssential element of the
offense _chargeds the court shall order him committed to the
custody of the superintendent of Warm Springs state hospital
to be placed in an appropriate institution for custodye
cares and treatment.

(2) A person so confined shall have a hearings unless
waiveds within S0 days of his confinement to determine his
present mental condition and whether he may be discharged or
released without danger to others. The court shall cause
notice of the hearing to be served upon the persone his
counsels and the prosecuting attorneye Such a hearing shall
be deemed a civil proceedings and the burden shall be wupon

the defendant to prove by a preponderance of the evidence

-10- HB 877
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that he may be safely releasede

{3) According to the determination of the court upon
the hearings the defendant shall be discharged or released
on such conditions as the court determines to be necessary
aor shall be committed to the custody of the superintendent
of the Warm Springs state hospital to be placed in an
appropriate institution for custodys cares and treatmente."

SECTION 2o _THERE IS A NEMW MCA SECTION . IHAL BEADS:

Consideration of mental disease or defect in
sentencinge HWhenever a defendant is convicted on a verdict
or a plea of . quilty and he claims that at the time of the
commission of the offense of which he was convicted he was
unable as a result of mental disease or defect either yhich
rendered bhim upable to appreciate the criminality of his
conduct or to conform his conduct to the requirements of
laws the sentencing court shall consider evidence-obtained
as—-~-provided--in-—46-14-202--and--46-14-203--and any cther
relevant evidence presented at the trial and shall require
such additional evidence as it considers necessary for the
determination of the issuey including examination of the
defendant and a report thereof as provided in 46-14-202 and
46-14-203.

SECTION 1Q0e JHERE IS5 A NEW M{A SECTION THAY READS:

Sentence to be imposede (1) [f the court finds that the

defendant at the time of the commission of the offense of
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which he was convicted did not suffer from a mental disease
or defect as described in [section 8]y it shall sentence him
as provided in Title 46+ chapter 18.

{2} If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in [section 8]}y any mandatory
minimum sentence prescribed by law for the offense does geed
not apply and the court shall sentence him to:

{a) be committed to the custody of the superintendent
of-derm-Springs-state-hospited director of the depariment of
institutions to be placed in an appropriate institution for
custodys carey and treatment for a definite period not to
exceed the saximum term of imprisonment that could obe
imposed under subsection {1); or

{b) wundergo for such a period any other appropriate
course of treatment that is accepted by the medical
profession and that will not present a danger to the publice

t3)--tf-—-the---court--sentences-—the--defendant—-under
subsection-{t2}ta)v-it--may--provide--thoat--the--professional
person-—in--charge-of-the-institution—-+n-which-the-defendant
+s-pltaced-may-retease-the-defendant-on--condition-—-ofter—-a
spectfied-—-period--af--time--thot-+a-tess—than-his-period-of
commitment-+f-the-professionat-person-—determines-~that--the
defendont-~has--been-—cured--of-the-mentet-disense-or-defect

found-by-the-court-end-+s—no-tonger-a-denger-to--himsetf-—or

-12- HB 877
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otherss—-~if--the--professionat-person-reteoses-the-defendant
paravant-to-this-subsectionvy-he-sheit-report-the-retense-and
the-conditions-placed-on-it-to-the-ceuvrts--

t4¥{3) A defendant whese-dispost+tion-or-sentence--does
not-atiow-for-cond+tionst-retease-by-the-professronsi-person
in-eharge-of-the-+nstitutionv-os-provided-in-sabsection-t3)y
whose _sentence _has _beem imposed under [section 10(21falls
may petition the sentencing court for review of the sentence
if the professional person certifies that the defendant has
been cured of the mental disease or defect. The sentencing
court may make any order not inconsistent with its original
sentencing authority except that the tength of confinement
or supervision may-not-be-ineressed pust _be equal to that_pof
the original sentengee The professional person shall review
the defendant®s status each year.

SEE¥RON-30y - -FHERE-F5-A-NEW-MEA-SECTION-FHAT_READSL

Recommitment--sfter-conditionnt-reteases--3f-pefore-the
expiration-of-the-period-of-conmitment-the-court--determines
after--hearing--evidence--that--a--defendant--who--has--been
retessed--under--fFsection—-9{3y3-~has--not---fuitfitted---the
conditions-of-his-relense-and-that-for-his-own-safety-or-the
safety--of-others-his-conditional-reteoase-should-be-revokeds
the-court-sheti-immedintely-order-him-to-be--recommitted--to
the--costody——-of--the--superintendent-——-of-Warm-5prings-state

hospitel-to-be-placed-in-the--seme--or--another--sppropriate

-13- HB 877

- [V ] F 3 [*%)

o

1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0877702

inatitotion-for-custodyv-carev-and-treatments

SECTION 11a JTHERE 15 A NEW MCA SECTION THAT READS:

Discharge of defendant from supervisione At the
expiration of the period of cosmitment or period of
treatment specified by the court under {section 910(2)1s the
defendant weust be discharged from custody and further
supervisions subject only to the law regarding the civil
commitment of persons suffering from serious mental illnessa.

SECTION. 12+ _SECTION _&6-154-%01s _MCA. 15 AMENDED _Jp
READ: ’

®46-14-401. Admissibility of statements made during
examination or treatment. A statement made for the purposes
of psychiatric examination or treatment provided for in this
chaptesr by a person subjected to such exawination or
treatment is not admissible in evidence against him in any
criminal proceedingas_excapt a_seotencing  _bearing _conducted
under . _Tsectign 8 3]} gr_a. beacing_on recoawitment conducted
under _[(section 19 Lll: on any issue other than that of his
mental condition. It is admissible on the issue of his
mantal conditions whether or not it would otherwise be
considered a privileged co-nunicat}on. unless it constitutes
an admission of quilt of the crime charged. In_a_hearing
held voder [sectico 8 2] or_[sectiop 39 lijJs the gourt _may
bear __and_considec_apy_such_statemeot even if it _constitutes

an_2admissico of Quilte.*
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Section 13« Section 46-15-301e MCAs is amended to
read:

*456-15-301. Oiscovery of witnessess notice of certain
defensese In all criminal cases originally triable in
district court the following rules apply:

(1) For the purpose of notice only and to prevent
surprises the prosecution shall furnish to the defendant and
file with the clerk of the court at the time of arraignment
a list of the witnesses the prosecution intends te call. The
prosecution mays any time after arraignments add to the list
the names of .any additional witnesses upon a showing of good
causes The list shall include the names and addresses of the
witnessess This subsection does not apply to rebuttal
witnessese

{2} (a) For purpose of notice only and to prevent
surprises the defendant shall furnish to the prosecution and
file with the clerk of the courts at the time of entering
his plea of not guilty or within 10 days thereafter or at
such later time as the court may for good cause permite a
statement of intention to interpose the defense of ments#
diseose-or-defecty self-defensey or alibi gr_ _the_ _defense
that__the _defendant did pot have 3 particular state of mind
that_is _an_essential element_ of the offepse_charged.

{b) 1f the defendant intends to interpose any of these

defensess he shall® also furnish to the prosecution and file

-15- HB 877

Vi e ~N

@ -~ &

10
11

HB 0877/02

with the clerk of the court the names and addresses of all
witnesses to be called by the defense in support thereof.
Prior to trial the defendant mays upon motion and showing of
good causees add to the list of witnesses the names of any
additional witnesses. After the trial commencessy no
witnesses may be called by the defendant in support of these
defenses unless the name of the witness is included on the
lists except upon good cause showne”™
Section l4e Repealer. Sections—46-314-101-end-46-14~-211
AND-86-24-30F - FHROUGH -$6-15-304v-MEAv-are—-repeated SECTION
§6-14-211s MCAs IS REPEALED. 3
-End-
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HOUSE BILL NOe 877
INTRODUCED BY KEEDYs SEIFERTs CONROYs SCULLYs FABREGAs GOULO»
MAGONEs KANDUCHy NORDTVEDTy MARKSe FAGGy PORTERy Ce SMITHy
DONALDSONy FEDAy CURTISSe ELLISON: PISTORIAs
STAIGMILLERy MANNINGs Ko ROBBINSs UNOERDALs
FRATESy SALESy PAVLOVICHe UHDEs DOZIER.
BAETHy MANUELy HEMSTADs MEYER, EUDAILYs

DAYy STOBIEe KVAALENs HAYNE

A BILL FOR AN ACT ENTITLED: “AN ACT TO ABOLISH THE DEFENSE
OF MENTAL DISEASE OR DEFECT IN CRIMINAL ACTIONS AKD 1D
PBOYIDE AN ALYERNATIVE SEMTENCING PROCEDURE 10 BAF__EOLLOWED
WHEN A _COMVICTED DEFENDANY IS FOUND 10 HAVE BEEN SUFFERING
ERQM__a MENTAL DISEASE OR DEFECT AT THE TIME OFf THE
COMMISSION OF _JTHE OFFENSE _QF WHICH HE _WAS _CONVICTED:
AMENDING SECTIONS £6-14-1QLls #6-14-201 THROUGH 46-14-203,
46-14-242y  46-14-213s  46-14-221y  46-14-2224 46-14-30%
46-14-300 46-1%-40)+ AND 46-15-301s NCA? AND REPEALING
SEEFIONS--46-t4-20%-—AND SECTION 46-14-211 ANR-—&6-34-36%
FHREUGH-46-34=384, MNCA"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

SECTION 1a _SECTION 46-14-10X. MCAs X5 AMENODED JO _BREAD:
®46-14-101s Mental disease or defect axetuding

responsibitity. tiy-A-person-is-not-responsible-for-criminet
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conduet—if-at-the-tine-of-such-conduct-as-a-resuit-of-nented
disesse--or--defect--he—-is-—-unebie-either-to-asppreciate-the
eriminstity-of-his-conduet-or-to-conform-his-conduct-to--the
requiresents-of-tews

42¥ As used in this chaptery the term "smental disease
or dafect™ does not include an abnormality wmanifested only
by repeated criminal or other antisocial conduct."

Section 2. Section 46~-14-201y MCAs is amended to reads

"46~14-201e Affirmetive----deofense~- -~requirement
gequireeent of noiice == form of verdict and judgment. +¢3}
Mentel--disense--or--defect—-oxctuding-~-responsibii+ty-is-en
affirmotive-defense-which-the-defendant-aust-estobiish-by--o
preponderence—of-the-evidences '

€2%41l) Evidence of mental disease or defect dieiuding

responsibitity is not admissible jn a tcial on_ _the weerits
unless the defendanty at the time of entering his plea of

not gquilty or within 10 days thereafter or at such later
time as the court may for good cause permits files 3 written
notice of his purpose to rely on such-defenszes

t31--Fhe-defendont-shoti-give-simitar-notice-wheny—in-o

triat--on-the-meritsy-he-intends-to-rely-on a mental disease

or defect to prove that he did not have a particular state
of mind which is an essential element of the offense
charged. Otherwises a2xcept on good cause showns he shall not

introduce in his case in chief sxparz testismany in support
-2- SECOND PRINTING HB 877
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of that defense.

t43(2} When the defendant is acquitted on the ground
of that due _tg _a wmental disease or defect exgluding
responsibidity De could not have a particulac state of sind
that_is 2o essential elewent of  the offense chargedr the
verdict and the judgment shall so state."

Section 3. Section §6-14-202y MCAs is amended to read:

"46-14-202. Psychiatric examination of defendante. (1)
When the-defendant-hes-fited-a-notice-of-intention-—-to-~-rety
on--the-—-defenze—of--mentad--disente——or-—-defect-—ancinding
responsibility--or there is reason to doubt his ths
defendant*s fitness to proceed or reason to believe that
menta) disease or defect of the defendant will otherwise
become an issue in the causer the court shall appoint at
least one gqualified psychiatrist or shal} request the
superintendent of Karm Springs state hospital to designate
at laast one qualified psychiatriste which designation may
be or include himselfs to examine and report upon the mental
condition of the defendante.

{2) The court may order the defendant to be committed
to a hospital or other suitable facility for the purpose of
the examination for a period of not exceeding 60 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist

retained by the defendant be permitted to witness and
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participate in the examinatione.

{(3) In the examination any method way be employed
which is accepted by the medical profession for the
examination of those alleqed to be suffering from mental
disease or defect.™

Section 4+ Section 46-14-203y MCAs+ is amended to read:

"46-14-203s Report of the examinatione. (1) The report
of the examination shall incliude the following:

(a} a description of the nature of the examination;

{b} a diagnosis of the wmental condition of the
defendant;

{c) if the defendant suffers from a mental disease or
defects an opinion as to his capacity to wunderstand the
proceedings against him and to assist in his own defense;
and

{d}--when-s-notice-of-intention-to-reiy-on-the-—defense
of-—irresponsibitity--hes--been--fitedy-an-opinion-as-to-the
abittty-of-the-defendant-to-eppreciate——the-—criminatity--of
hia-conduct-or—to-confora—his-conduct-to-the-requirements-of
taw-st-the-time-of-the-criminat-conduct-chargedt—and

tedid) when directed by the courts an opinion as to
the capacity of the defendant to have a particular state of
@aind which is an element of the offense charged.

{2y If the examination cannot be conducted by reason

of the vunwillingness of the defendant to participate

-ty HB 877
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thereins the report shall so state and shall includes if
possibles an opinion as to whether the unwillingness of the
defendant was the result of mental disease or defecte.

(3) The report of the examination shall be filed in
triplicate with the clerk of courts who shall deliver copies
to the county attorney and to counsel for the defendant.”

Section-4r—-Section-4b~14-2i2y-MNEAy-F3-amended-to-reads

B4o-24-23Bv-—Examimation-—by--paychiatrist--chosen-~—by
state--or--defendentv-—-if-aither-the-defendant-cr-the-stote
wishea--the--defendant--to--he--examined--by---a-~--quatified
payehiotrist-—or——-other-expert-selected-by-the-one-preposing
the--examinotion—-in-—order--to--determine--the--defengantis
fitneas--to--procesd-—or-—whether--he-=hady--at-the-tine-the
offense-was-committedy-a-particutar-state-of-mind-—which--¥a
an--essentiat-—glement-af-the-offensav-the-exeminer-sholi-be
permitted-to-have-ressonsbie-access—to-the-defendant-for-the
purpose-of-the-examinotione®

Section S. Section 46-14-213¢ MCA+ is amended to read:

"46-14-213. Psychiatric testimony upon triale. (1) Upon
the trials any psychiatrist who reported under 46-14-202 and
46-14-203 may be called as a witness by the prosecution or
by the defenses If the issue is being tried before a jurye
the jury may not be informed that the psychiatrist was
designated by the court or by the superintendent of Warm

Springs state hospital. Both the prosecution and the
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defense may summon any other qualified psychiatrist or other
expert to testifye but no one who has not examined the
defendant is competent to testify to an expert opinion with
respect to the mental condition esr-papensibidéty of the
defendants as distinguished from the wvalidity of the
procedure followed by or the general scientiflic propositions
stated by another witnesse.

{2} dhen a psychiatrist or other expert who has
examined the defendant testifies concerning the defendant's
mental conditlono‘ he may make a statement as te the nature
of his examinationy his diagnosis of the wmental condition of
the defendant at the time of the commission of the offense
chargeds and his bpinion as to the abil}ty of the defendant
to eppreciote-the-criminatity-of-his-conducty-to-conform—hés
econduyet-to-the-requirements-of-tawv-or—te have a particular
state of wmind which is an element of the offense charged.
The expert may wake any explanation reasonably serving to
clarify his diagnosis and opinion and may be cross-examined
as to any matter bearing on his competency or credibility or
the validity of his diagnosis or opinion.”

Section 6. Section 46-14-221s MCAy is amended to read:

"46-14-221+ Determination of fitness to proceed --
effect of finding of unfitness -- expensese (1) Ihbe issue of
the_defendant's_fitness to proceed way only be caised by the
defendant _with _the advice of counsels When the defendentts
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fitness-to-proceed j55ug is drewn-in--question raised. the
+sswe jt shall be determined by the courte If neither the
county attorney nor counsel for the defendant contests the
finding of the réport filed under #6-14-203y the court may
make the determination on the basis of the reports If the
finding is contesteds the court shall hold a hearing on the
issues If the report is received in evidence upon the
hearings the parties have the right to summon and
cross-examine the psychiatrists who joined in the report and
to offer evidence upon the issue.

{2) 1f_ the court determines that the defendant lacks
fitness to proceeds the proceeding against him shall be
suspendeds except as provided in subsection (4) of this
sections and the court shall commit him to the custody of
the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so long as the unfitness enduress

{3) 1If the court determines that the defendant lacks
fitness to proceed due to the fact that the person is
developmentally disableds as defined by 53-20-102y the
proceeding against him shall be suspendeds except as
provided in subsection {4) of this sections and the court
shall proceed to secure treatment as provided in chapter 20e
part 1« or chapter 2ls part I« of Title 53.

{4) The fact that the defendant is unfit to proceed
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does not preclude any legal objection to the prosecution
which is susceptible to fair determination prior to trial
and without the personal participation of the defendante

{S) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
department of institutionses of keeping him theres and of
bringing him back are in the first instance chargeable to
the county in which the indictment was found or the
information filed; but the county may recover them from the
estate of the defendants if he has anys or from a towne
citys or county bound to provide for and maintain him
elsewhere.”

Section T« Section #4-14-2224y MCAy is amended to read:

®46~-14-222. Proceedings if fitness regainede. When the
courty on its own wmotion or upon the application of the
director of the department of institutionse the county
attorneys or the defendant or his legal representatives
determiness after a hearing if a hearing is requesteds that
the defendant has regained fitness to proceedy the
proceeding shall be resumed. Ify howevers the court is of
the wview that so much time has elapsed since the commitment
of the defendant that it would be unjust to resume the
criminal proceedingss the court may dismiss the charge and

may order the defendant to be discharged ore subject to the
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law governing the civil commitment of persons suffering from
SEerigus mental disense--or--defeet illpesss order the
defendant committed to an appropriate institution of the
department of institutions.®™
Section-t4v--5ection-—46~14-38ty-~MEAvy——F3-—amended--to
reads
246-14-301s--Commitment-upon-acquittal-on-the-ground-of
+rresponsibitity rack--of--pental-o-state ----- hesring---to
determine--release--or--dischorqgev---{iy-When-o-defendent-+3s
aequitted-on-the-qround-of that-due-to-a mentat--disesse--or
defeet—--excltuding-—-responsibiiity he--could--not--haye--p
particutar-seate-of-nind-that-is-sn-essentini-etement-of-the
offense-chargedr-the—court-shati-order—him—committed-to--the
custody-of-the-superintendent-ef-Warm-5Springs-stete-hospitel
to--be--placed--in--an--appropriste-institution-for-custodyy
carevy-and-treatments
t23--A-person-so-confined-sheti-have-ea-heoringv--untess
woivedy——within--50-doys—of-his-confinement-to-determine-his
present-mentat-condition-end-whether-he-nay-be-diascharged-or
retensed-without-danger-to-othersv-~fhe--court--shati-~cause
notice-—of -—the--hearing--to--be-served-vpon-the-personvy-his
ecounselv-ond-the-prosecuting—attorneys-Such-a-hearing—-shoti
be--deemed--a-eivit-proceedingr-and-the-burden-shatt-ve-upon
the-defendant-to-prove-by-a-preponderance--of-~the-—evidence

that-he-may-be-safely-retesseds
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t3r-—-hecording—-to-—the-determination-of-the-court-upon
the-hesringv-the-defendent-shati-be-diseharged--or--reteased
on--such--conditions-ss-the-court-deternines-to-be-necessary
or~sheti-be-committed-to-the-custody~of--the-—superintendent
of—~the--Nearm--Springas-——state--hospitei--to--be-ploced-in-en
appropriate-institution-for-custedyr-carer-~and--treatments”

SECTION 8« SECTION 46-14-301s MCAs IS _AMENDED YO READS

"45-14-301. Commitment upon acquittal on the ground of
irresponstbiticy lack _ of mepntal _state -- hearing to
determine release 6r discharge. (1) When a defendant is
acquitted on the ground of that dug 1o a3 wmental cdisease or
defect exeludrng—-respons+bidity he_could aat  _have _a
pacticular state of mind that is an essentia) elemept of ghe
offense_ _chargeds the court shall order him coamitted to the
custody of the superintendent of Warm Springs state hospital
to be placed in an Jappropriate institution for custody,
cares and treatmentes

(2} A person $o confined shall have a hearings unless
waivedy within 50 days of his confinement to deteramine bhis
present mental condition and whether he may be discharged or
released without danger to others. The court shall cause
notice of the hearing to be served wupon the persons his
counsely and the prosecuting attorneye Such 2 hearing shall
be deewmed a civil proceedinges and the burden shall be upon

the defendant to prove by a preponderance of the evidence
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that he may be safely released.

{3) According to the determination of the court upon
the hearinge the defendant shall be discharged or released
on such conditions as the court determines to be necessary
or shall be committed to the custody of the superintendent
of the Warm Springs state hospital to be placed in an
appropriate institution for custodys cares and treatment.”

SECYION 9. _THERE XS A MEW MCA SECTION THAT BEAQS:

Consideration of wental disease or defect in
sentencinges Whenever a defendant is convicted on a verdict
or a plea of guilty and he claims that at the tiwe of the
commission of the offense of which he was convicted he was
unabie-as-a-resuit-of SUFFERING FROM__A mental disease or
defect e+ther which _recdered his unable to appreciate the
criminality of his conduct or to conform his conduct to the
requirements of lawe the sentencing court shall consider
evidence-obtained-as-provided-in-46-14-262-and-46-14-283-and
any other relevant evidence presented at the trial and shall
require such additional evidence as it considers necessary
for the determination of the issues inciuding examination of
the defendant and a report thereof as provided in 46~14-202
and 46-14-203.

SECTION 10. THERE IS A NEW MCA SECTION THAL READS:

Sentence to be imposeds (1) If the court finds that the

defendant at the time of the commission of the offense of
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which he was convicted did not suffer from a mental disease
or defect as described in [section 8 2]y it shall sentence
nim as provided in Title #6s chapter 18.

{2} If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in [section & 3] any
mandatory minimum sentence prescribed by law for the offense
does pged not apply and the court shall sentence him to:

(a}) be committed to the custody of the superintendent
of-Harm-Springs—steate-hospited director of the department of
institutions to be placed in an appropriate institution for
custodys carey and treatment for a definite period of_ _time
not to exceed the maximum term of imprisonment that could be
imposed under subsection (l1); or

(b} wundergoe for such a period any other appropriate
course of treatment that is accepted by the medical
profession and that will not present a danger to the public.

433--1f--——the---coprt--sentences-—the--defendant--under
subsection-{23tafy-+t——may--provide—-that—-the--professionat
person--in--charge-sf-the-institution-+n-whieh—the-defendcant
+3-praced-may-release-the-defendant-on--condition——-after--a
apecified--period-~of--time--that-is—}tess-than-his-period-of
commitment-if-the-professienal-person--determines--that-—the
defendant--has--been——cured--of-the-mentai-disease-er-defect

foeund-by-the-court-and-is-no-tonger-e-danger-to--himsetf-—or
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othersz—-if--the—-professionei-person-retesses-the-defendent
pursueﬂt-to—this-subseetioﬂv—he-she#%-report-the-re?ease-end
the-conditions-placed-on-it-to-the-courtv—-

t4313) A defendant whose-disposition-or-sentence--does
net-atlow-fer-conditional-release-by-the-professionsi-person
in-eharge-of-the-institutienv-es-provided-in-subsection-t3ry
whose__seatence has_ been imposed under {sectign 10i2)(a}]s
may petition the sentencing court for review of the sentence
if the professional person certifies that the defendant has
been cured of the mental disease or defect. The sentencing
court may make any order not inconsistent with its original
sentencing authority except that the length of confinement
or supervision mey-not-be-+nereased gust be equal tc that of
the original_sentencee The professional person shall review
the defendant®s status each years

SEETION-20w--FHERE-F5-A-NEH-NEA-SECTION-FHAT-READSe

Recommitment--after-conditional-retensev——if-before-the
expiration-of-the-period-of-conmitment-the~court—-determines
sfter--hearing--evidence-~thet--a--defendant--who--has--been
rejeased--onder—-fsection~-9¢343--hos--not---Ffoltfitted---the
conditions-of-hia-retesse—snd-thet-for-his-oun-safety-or-the
safety-—of-others-his-conditienst-retecse-shovid-be-revokedy
the-court-sheti-immediotely-order-him-to-be--recommitted--to
the--custody-~of--the--superintendent--of-wWarm-Springs-state

hospitat-to-be-ploced-in—the--same--or--eanother--appropriete
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+tnstitution-for-custodyr-carer-and-treatnents

SECTION 1le . JTHERE IS A _NEW MCA SECTION THAY READS:

Discharge of defendant from supervisione At the
expiration of the period of commitment or period of
treatment specified by the court under [section 2 10(2) 1]«
the defendant must be discharged from custody and further
supervisions subject only to the law regarding the civil
commitment of persons suffering from serious mental illnesse

SECTION 12« _SECTION 46-14-40). MCAs IS _AMENDEQ 10
READ;

®46-14-401s Admissibility of statesents made during
examination or treatment. A statement made for the purposes
of psychiatric examination or treatment ;rovided for in this
chapter by a person subjected to such examination or
treatment is not admissible in evidence against him in any
criminal proceedingy _except 3 sentencing hearing conducted
under _[section 2 2) ar-achearing-on--recopsitsent--conducted
under--faection—-38-1t3s on any issue other than that of his
mental conditions It is admissible on the issue of his
mental conditions whether or not it would otherwise be
considered a privileged communications unless ¢t constitutes
an admission of guilt of the crime chargedes In__a__hearipg
beld _under {sectioo 8 2] se:Eaection-13-333. the court may
hear 2od_consider any such_statement_even if it _constitutes

an_admission of guilts®
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Section 13. Section #6-15-301s MCAy s awended to
read:

*46~15-301« Discovery of witnessesy notice of certain
defenseses In all criminal cases originally triable in
district court the following rules apply:

(1) For the purpose of notice only and to prevent
surprises the prosecution shall furnish to the defendant and
file with the clerk of the court at the time of arraignaent
a list of the witnesses the prosecution intends to calle The
prosecution mays any time after arraignments 3add to the list
the names of any additional witnesses upon a showing of good
causes The list shall include the names and addresses of the
witnessess This subsection does not apply to rebuttal
witnessese

{2) {a) For purpose of notice only and to prevent
surprises the defendant shall furnish to the prosecution and
file with the clerk of the courte at the time of entering
his plea of not guilty or within 10 days thereafter or at
such later time as the court may for good cause permite a
statement of intention to interpose the defense of mented
discose-or-defeety sel f-defensev or alibi gr__tha _defense
that__the defendant did not have a particular staie of mind
that_is an essential elemwent of the offense chargede

(b} 1f the defendant intends to interpose any of these

defensess he sha¥l also furnish to the prosecution and file
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with the clerk of the court the names and addresses of all
witnesses to be called by the defense in support thereofe.
Prior to trial the defendant mays upon motion and showing of
good causes add to the list of witnesses the names of any
additional witnessese After the triat commencess no
witnesses may be called by the defendant in support of these
defenses unless the name of the witness is included on the
lists except upon good cause showna.®

Section 14« Repealer. Sections-46-14-181-and-46-14-211

AND-46-24-3083-FHROUEH-4$6-14-2304v-MEAv-are-—repeated SECIICN
46-14-211s MCAs 1S5 REPEALED.
~-End~
-16- HB 877
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HOUSE BILL NOe. B7T7
INTRODUCED BY KEEOYes SEIFERTes CONROYs SCULLYs FABREGAs GOULDy
MAGONEs KANDUCHe NORDTYEDTe MARKSs FAGGy PCRTERe Ca SHITHs
DONALDSONe FEDAe CURTISSy ELLISONMy PISTORIAy
STAIGMILLERy MANNING: Ko ROBBINSs UNDERDALe
FRATESs SALESy PAVLOVICHe UHDEs DOZTERs
BAETHy MANUELe HEMSTADy MEYERe EUDAILYs
DAYy STOBIEs KVAALEN» HAYNE
A BILL FOR AN ACT ENTITLED: AN ACT TO ABOLISH THE DEFENSE
OF MENTAL Of DEFECT
PROVIDE AN ALTERNATIVE SENTENCING PROCEDURE JO BE FOLLOMWED
WHEN A CONVICTED DEFEMDANT 15 FOUND TO HAYE DEEN SUFFERING

DISEASE IN CRIMINAL ACTIONS AND 10

LOMMISSION OF JHE DOFFENSE OF WHMICH HE HWAS COMYICTED:
AMENDING SECTIONS £6-15-10ls #6-14-201 THROUGH 46-14-2013,
46—24—23dy 46-14-212s 46-14-213y 46-14-221s 46-14-2224
46-14-363 46-145-30%s 46-14-401~
REPEALING SEETIONS-—46—14-201——ANS SECTION 46-14-211 AMND

#6-34—303-FHROUEH-46-34—304¢ MCAL®

AND  46-15-301s MCA; AND

BE IT ENACTED BY THE LEGISLATURE OFf THE STATE OF MONTANA:

“46-14-101e Mental disease or defect excluding

responsibititys £1y-A-person—Fs—not-responsibie-for-crimined

HB 0877/04

1 econduet-+f-at—the—time-of-such-conduct—as—o-resait~of-mented
F4 diseese——or——defect——he-—3—-unable-cither-to—appreciate—the
3 erintnadity—of-his-—conduct—er—to—confora—his-conduct—te——the
4 requirements-of—tews

5 423 As wused in this chapters the term "mental disease
6 or defect™ does not include an abnormality manifested only
7 by repeated criminal or other antisocial conduct."

8 Section 2. Section 46-14-201¢ MCAs is amended to read:
9 *46-14~201. Affirmetive———defense—~————-—requiresent
10 Ragquirement of notice -—— form of verdict and jJjudgment. ¢33
11 Henteoi--disense--or——defect——axcluding——responaibitity—te-an
12 offirantive-defense-which-the-defendant-must-estobdish-by-—-a
13 preponderance—of-the—evidences

14 t2441) €Evidence of mantal disecase or defect exeluding
15 responsibidiey is not admissidle In a trial on_ the merits
16 unless the defendanty at the time cof entering his plea of
A7 not quilty or within 10 days thereafter or at such Jlater
18 time as the court may for good cause permity files a written
19 notice of his purpose to rely on swech-defensew
20 t3r-~Fhe-defendent-shelt-give—siniter-notice-wheny—in—e
21 erisli-——on-the-meritsy—he-intends-to-rety-on a mental disease
22 or defect to prove that he did not have a particular state
23 of mind which is an essential element of the offense
24 chargede Otherwisey except on good cause showns he shall not
25 introduce in his case in chief expert testimony in support
REFERENCE BILL: Includes Free Joint
Conference Committee Report -2- Hb 877
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of that defensee

441421 Mhen the defendant is acquitted on the ground
of ;ha;__gn.__;n_fa mental disease or defect exeluding
responsibitity he could oot bave a particular state of mind
that Is an essential elegpant of the offense chargeds the
verdict and the judgment shall so0 state.®

Section 3. Sectlon 46-14-202, MCAy is amended to read:

®46-14-202. Psychliatric examination of defendant. (1)
When the-defendant-hes—-fiied-a-notice—of—intention—to—rely
on——the—defense——of-—sentel—ditessre—or—defect—excltuding
responsibitity—or there Is reason to doubt hés the
dafendant®*s fitness to proceed or reascon to belleve that
sental disease or defect of the defendant will otherwise
become an issue in the causes the court shall appoint at
Teast one qualified psychlatrist or shall request the
superintendent of Warm Springs state hospital to designate
at least one qualified psychlatrists which designation may
be or include himselfs to examine and report upon the mental
condition of the defendante.

{2) The court wmay order the defendant to be committed
to a hospital or other suitable facility for the purpose of
the examination for a period of not exceeding 60 days or
such longer period as the court determines to be necessary
for the purpose and may direct that a qualified psychiatrist

retained by the defendant be permitted to witness and

-3~ HB 877
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participate in the examinatione

{3) In the examination any wmethod may be employed
which is accepted by the medical profession for the
examination of those alleged to be suffering from mental
disease or defect."”

Section 4« Section 46—14-203¢ MCAs is amended to read:

"46-14-203. Report of the examinations (1) The report
of the examination shall include the following:

(a) a description of the nature of the examination;

{(b) a diagnosis of the w=mental condition of the
defendant;

{c) if the defendant suffers from a mental disease or
defects on opinion as to his capacity to understand the
proceedings against him and to assist in his own defense;
and

to4-~when-o—notice—of-intention-to-rety-on—the-—defense
ef--irresponstbitity-—hes—been—Ffitedy—an-opinion-as—to—the
sbitity-of-the—defendent-to—eppreciate——the——erininetity--of
nis—conduct—or-te—-conformhis-conduct—to-the-requirements-of
Faw-at—-the-tine—of-the—eriminel-conduct-chargedt—and

tedid) when directed by the courty, an opinion as to
the capacity of the defendant tc have a particular state of
mind which is an element of the offense chargede

(2) If the examination cannot be conducted by reason

of the unwillingness of the defendant to participate

- HB 877
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thereine the report shall so state and shall includey if
possibliey an opinion as to whether the unwillingness of the
defendant was the result of mental disease or defect.

(3) The report of the examination shall be filed in
triplicate with the clerk of courts who shall deliver copies
to the county attorney and to counsel for the defendant.®

Seetion-fu—-5ection—46-14-2i2v-MEAY—i3-amended—to—reads

Boi—3 -2 Bv——Examination——by—pesychiotriste——chosen—-by
state——or-—-defendantv———if-etther—the-defendont-or-the-state
wishes--the-—defendent--to——be—-exanined-—-by——-a——quedified
payehintrist—or—other—expert—ssiected-by—the-one-propesing
the--exaninetion—-in--corder—-to-—detergine——the-—defendanta

permitted-to—heve-reasonohie—ocecess—to-the-defendent—for—the

purpose-of-the-exasinations®

"46—-14—-212. Examination by psychiatrist chosen by
state or defendante If either the defendant or the state
wishes the defendant to be examined by a qualified
psychiatrist or other expert selected by the one proposing

the examination in _order to detersine the defendant®s
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ap_._essential element af the gffgnses the examiner shall be
permitted to have reasonable access toe the defendant for the
purpose of the examination.®

Section 6« Section 46-14-213y MCAy is amended to read:

"46-14-213. Psychiatric testimony upon trial. (1) Upon
the trials any psychiatrist who reported under 46-14-202 and
4#6-14-203 may be called as a witness by the prosecution or
by the defenses If the issue Is being tried before a jury,
the jury may not be informed that the psychiatrist was
designated by the court or by the superintendent of Warm
Springs state hospitale. Both the prosecution and the
defense may summon any other qualified psychiatrist or other
expert to testif}- but no one who has not exasined the
defendant is competent tc testify to an expert oplinion with
respect to the wmental condition er-reponsibidity of the
defendants as distinguished from the vallidity of the
procedure followed by or the general sclentific propositions
stated by another witnesse

(2) when a psychiatrist or other expert who has
examinaed the defendant testifies concerning the defendant’s
mental conditions he may make a statement as to the nature
of his examinationy his diagnosis of the mental condition of
the defendant at the time of the commission of the offense
chargeds and his opinion as to the ability of the defendant

to appreciate—the-criminetity-of-his-conduecty-to-conforn-his

-6 HB 877
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conduct-to-the-requiresents—of-tewy—or-to have a particular
state of mind which Is an element of the offense charged.
The expert may make any expianation reasonably serving to
clarify his diagnosis and opinion and may be cross—exaained
as to any matter bearing on his competency or credibility or
the validity of his diagnosis or opinion.®

Section 7+ Section 46-14-221s MCAy is amended to read:

*46-14-221« Deteramination of fitness to proceed -~
effect of finding of unfitness -— expenses. (1) Yhn issue of
the defendant®s fitaess to orocead may only be raised by the
defendant with the advice of counsels When the defendertss

fitnevs—to-proceed jasue is drawn—in——-question raiseds the
+sswe jt shall be determined by the courte If nelther the

county attorney nor counsel for the defendant contests the
finding of the report filed under 46-14-203s the court may
make the determination on the basis of the report. If the
finding Iis contesteds the court shall hold a hearing on the
issue. If the report 1Is received In evidence upon the
hear inge the parties have the right to susmon and
cross-examine the psychiatrists who joined in the report and
to offer evidence upon the Issue.

{2) I¥ the court determines that the defendant lacks
fitness to proceeds the proceeding against him shall be
suspendedy except as provided in subsection (%) of this

sectiony and the court shall commit him to the custody of

. HB 877
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the director of the department of institutions to be placed
in an appropriate institution of the department of
institutions for so long as the unfitness enduress

(3) If the court detersines that the defendant 1lacks
fitness to proceed due to the fact that the person is
developwentally disableds as defined by $3-20-102y the
proceeding against him shall be suspendedy except as
provided in subsection (4) of this sections and the court
shall proceed to secure treatment as provided in chapter 20+
part le or chapter 21y part 1y of Title 53.

{4) The fact that the defendant Is unfit to proceed
does not preclude any legal objection to the prosecution
which Is susceptible to fair determination prior to trial
and without the personal partlcipation of the defendant.

{5) The expenses of sending the defendant to the
custody of the director of the department of institutions to
be placed in an appropriate institution of the state
department of institutionss of kXeeping him therey and of
bringing him back are in the first instance chargeable to
the county In which the indictment was found or the
information filed; but the county may recover them from the
estate of the defendanty if he has anys or from a towns
cityy or county bound to provide for and maintain him
elsewhere."™

Section 8« Section 46-14-222, MCAy is amended to read:

-8— HB8 877
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"46~14-222+ Proceedings if fitness regaineds. When the
courty on its own motion or upon the application of the
director of the department of institutionss the county
attorneyy or the defendant or his legal representatives
determiness after a hearing if a hearing is requesteds that
the defendant has regained fitness to proceedy the
proceeding shall be resumeds Ify howevery the court is of
the view that so auch time has elapsed since the commltment
of the defendant that it would be wunjust to resume the
criminal proceedingss the court may dismiss the charge and
may order the defendant to be discharged ore subject to the
law governing the civil commitment of persons suffering from
S2rious mental disense——~or——defeect Jllnessey order the
defendant committed to an appropriate institution of the
department of institutions.®

SectionSs—-Section—46—14-381v-NEAy—ts-omended-—to-reeds

B46—14-302v-—ECommitment—upon-aequittal-on-the-ground—of
trresponsibitiey  losk--—of--mentei--atate ——--hearing--to
determine-relesse—or—discharges—4i)--ihen——o——defendant——ise
acquitted-—on-—the-ground-of that-due—to-a menteai-disease—-or
defect——exetuding —responstbidiey he—-conjd-—-pot--—haye-—-n

offense——chargedv—the—court-sholi-order—hin-committed-to-the

custody-of-the-superintendent-of-Nara—5prings-stete-hospitel
to-be—placed—in——an—-eppropriete——institotion—~-for——custodyy

-9- HB 877
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carey-end-treatuenty
t29—-A-—person-so-confined-shati-have-s-hesringr-untess
watvredy—within—56-deys—of his—confinemsemt—to——deternine——his
present—wentol-condition-end-whether-he—may-pbe—diacharqged-or
relegsed-—without--danger-—to—othersvy—Fhe-court—sheli-cause
nottece-of-the—hesring—to-be--served--upon-——the——persony—hts
counsedy-—and-the-prosecuting—nttorneyv-Such~o-hearing-sheid
be-deened-a—-civit-proceedingy-and-the—burden—sheii——be-—upon
the-—defendant--to-~prove-by-o—preponderence—of-the-evidonce
that—ho—-ey—be—sef?*y-re!e-sedv
£37-—Aceording—-to-the-deternination—of-the——court-—upon
the——heeringy—the-defendont-shalti-be-discherged-or-relensed
en—sueh—eond+t+ons;es-the—eeart—deter.%nes-to-—he-—neeessafy
or——sheti-—be-commttted-to—the-custody-of-the-superintendent
of—the-lerm-5prings——stete——hoespitet-——to--be—placed—in—ean
eppropriote—institution——for-custodyy-—corey-ond-trectmenty”
"46-14-301. Commitwent upon acquittal on the ground of
irresponsibitiey lack of pepntal state --  hearing to
determine release or discharges (1) when a defendant is
acquitted on the ground of that due *o 3 wmental disease or
defect exeloding-—-responsibidity be could not have 2
particular state of mind ther Js an esseptia) elepent of the
offense chargeds the court shalil order him committed to the

custody of the superintendent of Marm Springs state hospital

-10- HB 877
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to be placed Iin an appropriate institution for custodys
cares and treatment.

£2) A person so confined shall have a hearings unless
waiveds within 56 days of his confinement to determine his
present mental condition and whether he may be discharged or
relteased without danger to otharse. The court shall cause
notice of the hearing to be served upon “he persons his
counsely and the prosecuting attorneye Such a hearing shall
be deemed a civil proceedings and the burden shall be upon
the defendant to prove by a preponderance of the evidence
that he may be safely released.

{3) According to the determination of the court upon
the hearings the defendant shall be discharged or released
on such conditions as the court determines to be necessary
or shall be committed to the custody of the superintendent
of the Warm Springs state hospital to be placed in an
appropriate institution for custodys caresy and treatment.®

SECTION 10, THERE X5 A NEM MCA SECTION THAT READSS

Conslderation of sental disease or defect in
sentencinge Whenever a defendant is convicted on a verdict
or a plea of guilty and he claims that at the time of the
commission of the offense of which he was convicted he was
unabie~——~as——g--resudt-——of JUFFERING FROM A mental disease or
defect edther MHICH RENDERED HIM UNABLE to appreciate the

criminality of his conduct or to conform his conduct to the

-11- HB 877
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requirements of laws the sentencing court shall consider
evidence-odbtained-os-provided-in-46-14-262-and-46~14—263~and
any other relevant evidence presented at the trial and shall
require such additional evidence as it considers necessary
for the determination of the issues including examination of
the defendant and a report thereof as provided in 46-14-202
and 46-14-203.

SECTION 11a THERE IS A NEW MCA SECTION THAI READS:

Sentence to be imposeds {l1) If the court finds that the
defendant at the time of the cosmission of the offense of
which he was convicted did not suffer from a mental disease
or defect as described in [section 8 2]y it shall sentence
him as provided in Title 45» chapter 18.

(2) If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
disease or defect as described in [section 8 2]+ any
mandatory msinimum sentence prescribed by law for the offense
does NEED not apply and the court shall sentence him tos

toa) be committed to the custody of the superintendent
ef-Wern-Springs—stete—hospitad DIRECTOR OF THE DEPARTMENT OF
INSTITUTIONS to be placed in an appropriate institution for
custodys cares and treatment for a REEINIJE period OF TIME
not to exceed the maximum term of imprisonment that could be
imposed under subsection (l)+#-ors

{b} undergo for such a period any other appropriate

-12~ HB &T7T
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course of treatment that is accepted by the sedical
profession and that will not present a danger to the publice
IHE AUTHORITY OF THE COURT WITH REGARD TO SENTENLCING IS THE
SAME _AS AUTHARIZED IN TITLE 46e (HAPTER 18 PROVIDED THE
IREATMENT OF THE INDIVIOUAL AND TWE PROTECTION QF THE PUBLIC
ARE PROVIDED FDRa

133-—1f-—the-—court--sentences-—the--—~defendant---under
subsection——{2)tedy-—it--mey—provide-~that-the-profesasionat
person—in-charge—of-the—institution—in—which—the—-defendant
+s—pieced-—may-—relesse—the-defendont-on—condition——anfter-a
specified—period-of-tise—that—is—tess—than—his——periocd—ef
commitment——+f——the—-—professionat-person—deternines—that-the
defendent—has-been-cured-of-the—sentet-—disense~—or-—defect
found-—by-—the—tourt-and-is-no—tonger-o—donger—to-himelf-or
othersy—if-the-professionad-person-—reteases—the-—defendent
puragant—to—this—subsectiony-he—shati-report-the-retense—and
the-conditions-placed-on—it-to~the-courtv—

t4¥{3) A defendant wheose—-disposition-or-sentence-does
not-altow-for-condt tionat-retesse~by-the-professtonat—person
+n-eharge—~of-the-instituttony-ss-provided-in—subsection-¢3}vr
MHOSE SENTENCE HAS BEEN IMPOSED UMOER (SECTION _11{2}]s may
petition the sentencing court for review of the sentence If
the professional person certifies that the defendant has
been cured of the mental disease or defects The sentencing

court way make any order not inconsistent with its original
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sentencing authority except that the length of confinement
or supervision mey-neot-be—increesed MUST BE _EQUAL X0 THAT QOF
THE QRIGINAL SENTENCE. The professional person shall review

the defendant®s status each yeare

Recommitaent--asfter—conditionet-retesser—3if-before-the
expiration—of-the—peried-of-coamitment—the—court—detersines
after—~hearing-—evidence——thnt——a-—defendant-—who——has——been
reteoased-——under—§fsection—3{3r3—has—not-—futfidted—the
conditions—of-his-retesse—and—that—for—hiy-own—safety-or—the
safety-—of-others-hio-conditionel-retesss—should-be-revokedy
the-court-sheld-itnmediotety—order-hin—to-be—recommitted-—-to
the-—custody—eof—the——auvperintendent-—-of-Nera—Springs—stete
hospital—to-be-ploced—in-the—sane-—or—another—-—appropriete
nstitution—for—custodyy—carey-snd—treetaents

SECTION 12 THERE X3 A NEM MCA SECTION THAT READSZ

Discharge of defendant from supervision. At the
expiration of the period of commiteent or perlod of
treatment specified by the court under {section 9 11{(2)]s

the defendant sust be discharqged from custody and further

'supervision, subject only to the law regarding the civil

commitment of perscns suffering from serious mental illnesse
SECTION 134 SECTION 4£6-1%-401s MCA. IS AMENDED TQ
READ:

®46-14-401. Admissibility of statements wmade during

—14- HB 877
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examination of treatments A statement made for the purposes
of psychiatric examination or treatment provided for in this
chapter by a person subjected to such examination or
treatment is not adeissible In evidence against him in any
criminal proceedings 9xcept 3 sentapcing hearing conductead
under [section f 2] oc—ea-hearing-oa-—recosmitegnt—conducted
wodar——ftasction-—38-1+3ds on any issue other than that of his
mental conditione It is admissible on the issue of his
mental conditions whether or not it would otherwise be
considered a privileged communicationy unless it constitutes
an adelission of guilt of the crime’ chargede JIn__a hearing
held under (section § 3] ar—faection—i@—ii3. the courk may
hear _and consider any such statement even if It constitutes
an adeission of guilte"

Section l4. Section #6~15-30i, MCAs is awsended to
read:

*46—-15-301a DQiscovery of witnessess notice of certain
defenses. In all! criminal cases originally triable in
district court the follewing rules appiy:

{1) For the purpose of notice only and to prevent
surprises the prosecution shall furnish to the defendant and
file with the clerk of the court a2t the time of arralgnment
a list of the witnesses the prosecution intends to call. The
prosecution mays any time after arraignment: add to the list

the names of any additional witnesses upon a showing of good
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causee The list shall include the names and addresses of the
witnessess This subsection does not apply to rebuttal
witnesses.

(2) (a) For purpose of notice only and to prevent
surprisey the defendant shall furnish to the prosecution and
fite with the clerk of the courty, at the time of entering
his plea of not guilty or within 10 days thereafter or at
such later time as the court may for good cause permity 3
statement of intention to interpose the defense of mented
disense—or-defecty self-defensey or alibi gr the defense
that it fefendant did I icul t.as £ ni
that _is an esseotial element of the offense charged.

{b) If the defendant intends to interpose any of these
defensess he shall! also furnish to the prosecution and file
with the clerk of the ccurt the names and addresses of ail
witnesses to be called by the defense in support thereof.
Prior to trial the defendant mays upon motion and showing of
good causes add to the list of witnesses the names of any
additional witnesses. After the trial copmencessy no
witnesses xay be called by the defendant in support of these
defenses unless the name of the witness is included on the
lists except upon good cause shown.”

Section 15« Repealer. Sections—4#6-14—10i-end—46—1i4—21%
ANE-Sb—tb-30k - FHRGUEH 4634 3G4v-MEAy—are——repeated SECTION
46-14-211e MCAs IS REPEALED.

’Eﬂd"
-16~ HB 8717
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HOUSE BILL NO. 877
INTRODUCED BY KEEDYy SEIFERTy TONROYs SCULLYe FABREGAy GOULD.
MAGONEy KANDUCHy NORDTVEDTs MARKSe FAGGy PORTERs Lo SHITH.
DONALDSONe FEDAy CURTISSe ELLISOMNs PISTORIAs
STAIGMILLERs MANNINGs Ke ROBBINSy UNDERDAL.
FRATESs SALESe PAVLOVICHe UHDEs DOZIER,
BAETHe MANUELy HEMSTADes MEYERy EUDATLYs

DAYy STOBIEs KVAALENy HAYNE

A BILL FOR AN ACT ENTITLED: AN ACT TO ABOLISH THE DEFENSE
OF MENTAL DISEASE OR DEFECT 1IN CRIMINAL ACTIONS AND IQ
PROYIDE AN ALTERNATIVE SENTENCING PROCFDURE YO BE _FOLLONED
WHEN & CONVICTER DEEENDANT IS _FOUNG TO HAVE BEEN_SUFFERING
EROM 4 MENTAL DEISEASE DR DEFECT AT THE TIME QF THE
COMMISSION OF THE _QFFENSE OF WHICH HE MAS CONVICTED:
AMENDING SECTIONS £6-14-10ls 46-14-201 THROUGH 46-14-203,
#6-th-2didy  46=l8-2122  46-14-213¢ 46-14-221y 46~14-222,
46-t4-30F 4£6-14-301: 46=14-%0)s AND 46-15-301y MCA; AND
REPEALING SEEFIONS-—46~24-301--ANB SECTION 46-14-211 aNE

46-14~303-~FHROUEH-&6=F4=30%, MCA."®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z
SECTION 1o SECYION &f=-14-101e MCAs 15 AMENDED JO READ:
*46-14-101l. Mental disease or defect exctuding

responsibitity. tiy-A-person-is—net-responsidle-for-eriminat
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conduce-if-at-the-tine-of~-such-conduct-as-a-resuit—of-nente}
disease--or--defect-—-he—ias-—onebie-either-to-appreciate—the
eriminati ty—of-his-conduce-er-to—conform-his-conduet—to—the
reguirements-of-taur

t+2% As used in this chapter, the term "mental disease
or defect®™ does not include an abnormality manifested only
by repeated criminal or other antisocial conducte®

Section 2. Section 46-14-201y MCA, is amended to read:

"46-14-201e Affirmstive-—--defense-~—~-w—--requirement
Begquirament of nofice ~= form of werdict and judgment. +£3%
Menteod-—disesse——or-~defeet-—excluding-~responsibidity~Fa-on
affirmative~defense—which—the-defendant-asust-estadiish—by——o
preponderance-of—the-evidences

¢2¥4f1l} Evidence of mental disease or defect emxeluding
responsididiey is not admissible in a3 _trial on the merits
unless the defendanty at the tise of entering his piea of
not guilty or within 10 days thereafter or at such Jlater
time as the court say for good cause permite files a written
notice of his purpose to rely on sueh-defenses

£3r--Fhe—defendant-shatt-give-simnt tar-notice—whenyr-in-o
triat-—on-the—meritav-he-intends-to-redy~on a mental disease
or defect to prove that he did not have a particular state
of mind which Iis an essential element of the offense
chargeds Otherwise, except on good cause showns he shall not

introduce in his case in chief expert testimony in support

-2- CORRECTED HB 877
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of that defenses

t43(2) when the defendant is acquitted on the ground
of ;ha;__ﬂng__:g_fg mental disease or Jdefect excluding
responsibidéey he could not have a particular state of mind
that is an essential element of the offense  chargede the
verdict and the judgment shall so state.™

Section 3. Section 46-14-202, MCA, is amended to read:

"46-14-202+ Psychiatric examination of defendante. (1)
When the—defendant-hes—f+ied-a-notice-of-intention—to--rety
on—-the-~-defense—eof--mented--discose——or--defect--exciuding
responstbitity-—-or there Iis reason to doubt his tha
gefandant*s fitmess to proceed or reason to believe that
mental disease or defect of the defendant will otherwise
become an isswe In the causey the court shall sppoint at
Teast one qualified psychiatrist or shall request the
superintendent of wWars Springs state hospital tc designate
at teast one qualified psychiatristy which designation may
be or include himselfy to examine and report upon the mental
condition of the defemdants

{(2) The court may order the defendant to be committed
to a hospital or other suitable facility for the purpose of
the examination for a period of not exceeding 60 days or
suth longer period as the court determines to be necessary
for the purpose and moy direct that a quatified psychiatrist

retained by the defendant pe permitted to witness and
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participate in the examinatione.

(3} In the examination any method may be -employed
which is accepted by the medical profession for the
examination of those alleged to be suffering from mental
disease or defect.”

Section 4. Sectlon 46-14-203y MCAs is amended to read:

"46-14-203. Report of the examination. (1) The report
of the examination shall include the following:

(a) a description of the nature of the examination;

{b) a diagnosis of the mental condition of the
defendant;

{c) if the defendant suffers from a mental disease or
defecty an opinion as to his capaclity to understand the
proceedings against him and to assist in his own defense;
and

tdi--when-a—nott+ee—cf~intention-to-rety-on—the-=—defense
of-—irresponsitbitity——has-—been-—-fitedy-an-opinion—as-to-the
sbitity-of-the—defendant—to-appreciate——the—-criminatity-—of
his-econduct-or—to-confere—his—conduct—to-the-requirvients—of
tew-at-the-tine-of-the-~crininet—eontuct-chargeds-asnd

tedid) when directed by the court, an opihion as to
the capacity of the defendant to have a particular state of
mind which is an element of the offense chargede

{2) If the examination cannot be conducted by reason

of the unwillingness of the defendant to  participate

-ty HB 877
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thereins the report shall so state and shal) include, if
possibles an opinion as to whether the unwillingness of the
defendant was the result of mental disease or defects

{3) The report of the examination shall be filed in
triplicate with the clerk of courts who shall deliver copies
to the county attorney and to counsel for the defendant.®

Section~4v——-Section—4b-i4-212y-NEAy—Fs—amended—-to-read+

Bhyo=is-23R2w--Exanination-—by——paychintrist--chosen---by
state—-or--defendants-—-if-etther-the-defendant-or-the-state
wishes—--the-—-defendant—-te—-be—-exantned--py---a---quetrified
paychiatrist——or——-other-expert—-selected-by-the-one-proposing
the——examinetion--in-—order-—to--detarmine--the--defandantia

an——esxsentio}-cetepent-of—the-pffensar-the-examiner-shati-be
permitted-to-have-reasonsbie-sceess-to-the-defendant—for-the

purpose-of-the-examinetions®

SELTION 5.  SECTION $6-14-212¢ MCLAs IS AMENDFD JQ READZ

"46-14-212. Examination by psychiatrist chosen by
state or defendant. If either the defendant or the state
wishes the defendant to be examined by a qualified
psychiatrist or other expert selected by the one proposing
the examination jip _order io detersine the defendapt's
fitoess to proceed or wbether hae bad. at the tise the
offense was copmitteds a particular state of wind wmhjch js
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an__esseptial eleseot of the offenses the examiner shall bde
permitted to have reasonable access to the defendant for the
purpose of the examination.”

Section 6. Section #6-14-213¢y MCAs is amended to read:

"46-14~213. Psychiatric testimony upon trial. (1) Upon
the trials any psychiatrist who reported under 46-14-202 and
%6-14-203 may be called as a witness by the prosecution or
by the defense. If the issus is being tried bafore a jury.
the jury may not be informed that the psychiatrist was
designated by tﬁo court or by the superintendent of Warm
Springs state hospitale Both the prosecution and the
defense may summon any other qualified psychiatrist or other
expert to testifys but no one who has not examined the
defendant is competent to testify to an expert opinion with
respect to the wmental condition eor-repensibiitey of the
defendante as distinguished from the validity of the
procedure followed by or the general scientific propositions
stated by another witnesse

{2) when a psychlatrist or other expert who has
examined the defendant testifies concerning the defendant's
mental conditions he smay make a statement as to the nature
of his examinations his diagnosis of the sental condition of
the defendant at the time of the commission of the offense
chargeds and his oplnidn as to the ability of the defendant

to appreciote-the-eriminatity-of-his-conducty~to-conform-his
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econduct-to—the-requirenents—of-Fawr-or-te have a particular
state of mind which is an element of the offense charged.
The expert may make any explanation reasonably serving to
clarify his diagnosis and opinion and may be cross-exasined
as to any matter bearing on his competency or credibility or
the validity of his diagnosis or opinione”

Section T« Section 46-14-221y MCAs is amended to read:

"46~14-221. Determination of fitness to proceed -—-
effect of finding of unfitness — expenses. (1) Ihs issue of
ihe defendant®s fikoess to proceed may only he rajsad by the
defendant with the advice of counsels When the defendontss
fitness-to—proceed issum is drewn—in--question [3jiseds the
+sswe ji shall be determined by the courte If neither the
county attorney nor counsel for the defendant contests the
finding of the report filed under 46-14-203, the court may
make the determination on the basis of the reporte If the
finding is contesteds the court shall hold a hearing on the
issues If the report is received in evidence upon the
hearings the parties have the right to susson and
Ccross-examine the psychlatrists who joined in the report and
to offer evidence upon the issue.

{2) If the court determines that the defendant lacks
fitness to proceeds the proceeding against him shall be
suspendedy except as provided in suhsection (4) of this

sections and the court shall commit him to the custody of
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the director of the department of institutions to be placed
in an appropriate institution of the deparﬁn&nt of
institutions for so long as the unfitness enduress

{3} 1f the court determines that the defendant lacks
fitness to proceed due to the fact that the person is
developmentally disabledy as defined by 53-20-102y the
proceeding against him shall be suspendeds except as
provided in subsection (4) of this sectiones and the court
shall proceed to secure treatment as provided in chapter 20,
part 1y or chapter 21y part ly of Title 53.

(4) The fact that the defendant is unfit to proceed
does not precliude any legal objection to the prosecution
which Is susceptible to fair determination prior to trial
and without the personal participation of the defendant.

{5) The expenses of sending the defendant to the
custody of the director of the department of institutions %o
be placed in an appropriate institution of +tha state
department of institutionsy of keeping him theres and of
bringing him back are in the first instance chargeable to
the county in which the Indictment was found ofF the
information filed; but the county may recover them from the
estate of the defendants if he has anys or from a town.
cityy or county beund to providae for and maintaim him
olsewhere.™

Section 8. Section 46—14-222s MCAy is amended to read:

-8~ He 877
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"46-14-2224 Proceedings if fitness regained. When the
courte on its own motion or upon the application of the
director of the department of institutionses the county
attorneys or the defendant or his legal representatives
determinesy after a hearing if a hearing is requested, that
the defendant has regained fitness to proceads the
proceeding shall be resumed. Ifs howevers the court is of
the view that so much time has elapsed since the commitment
of the defendant that it would be unjust to resumse the
criminal proceedingss the court may dismiss the charge and
may ordes the defendant to be discharged ors subject to the
1aw governing the civil commitment of persons suffering from
serious wental disease--or--defect jllnesse order the
defendant committed to an appropriate Institution of the
department of institutions.®

Section—Ou—5Section—46-34-301vy-MEAv-t3-amended-—to-resde

Beb-o~30tv——Conmitment-upon-acquittat-on-the—ground-of
+rresponstbitity - — == -————hearing--to
determine-retease-or-discharges—¢ii--When--a-~defendant—-+s
ecquitted--on—~the-ground-of that-dus—to-a mentel-discase-or

defect-—exciuding-~responsiditiey he=—tould-—nog--chaye--—g

affenae—-chargede-the-court-shati-order—-hin-committed-to-the

ecustody-of-the—superintendent—of-Hars-Springs-setate~hespicet

to-be-placed-in——an-—appropriste--institution--for--custodyr
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carey—and-treathents
t24--A--person-so-confined-shali-have-o-hearingr-uniess
waivedy-—within-56-days—of-his-confinement-to——deternine—-his
present-sentel-condition—and-whether-he-aey-be-discharged-or
reteased--without—-danger—-to--othersv-Fhe-court-sheli-cause
notice~of -the-hearing—to-be~-served——upon—-the-—persony-—his
counsely--and-the-prosecuting—ottorneys-Such-e-hesr+ng-shadd
be-deened-a-civit-proceedingv-snd-the-burden-sheti--be—~upon
the--defendent—- to--prove—by-a-prepondersnce-of-the-evidence
thet-he-noy-be-sefely~-retenseds
£3)-~heeording—to-the-deteratnation-of-the--court--upon
the--hearingy —the-defendant-shall-be-discherged-or-reteasesd
on-sueh—eond+t+oﬂ§-ca—eho—eourt-dOQOfn+nos-to-bo-nceoecaf1
or—-gsheti—be-commitrted-to-the-custedy-of-the-superintendent
of-the-derm-Springs-——stete-—-hospited--to—-be--placed—in—ean
eppropriate-—institution—-for-custodyv-corer—and-trestaente™
SECTION 9. SECTION 46-14-301s MLAs IS AMENDED TO READ:
"46-14-301. Commitment upon acquittal on the ground of
+rresponsibidiey lack of meptal state -— hearing to
determine release or dischargees (1) HWhen a defendant is
acquitted on the ground ef that due to a3 mental disease or
defect excltuding---responstbidiey he could not baye _a
particular state of mind that is an essential elesent of the
pffanse _chaggeds the coﬁrt shall order him committed to the

custody of the superintendent of Warm Springs state hospital

-10~- HB 877
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to be placed in an appropriate institution for custody,
cares and treatmente.

(2) A person so confined shall have a hearingy wunless
waiveds within 950 days of his confinement to determine his
present mental condition and whether he may be discharged or
released without danger to otherse The court shall cause
notice of the hearing to be served upon the persone his
counsely and the prosecuting attorneye Such a hearing shall
be deemad a clvil proceedings and the burden shall be upon
the defendant tc prove by a preponderance of the avidence
that he may be safely released.

(3) According to the determination of the court upon
the hearings the defendant shall be discharged or released
on such conditions as the court determines to be necessary
or shall be committed to the custody of the superintendent
of the Warm Springs state hospital to be placed in an
appropriate institution for custodys carey and treatment.”

SECTION 10, THEAE IS A MEM MCA SECTION THAT READSI

Consideration of mental disease or defect in
sentencing. Whenaver & defendant is convicted on a verdict
or a plea of guilty and he claims that at the time of the
commission of the offénse of which he was convicted he was
snebie--as——-a-~resuit-—of SUFEERING FROW A mental disease or
defect ed+ther MiICH RENDERED HIM UNABLE to appreciate the

criminaltity of his conduct or to conform his conduct to the
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requirements of laws the sentencing court shall consider
evidence-obtained-as-provided-tn-46-14—282-and-46-14-283-and
any other relevant evidence presented at the trial and shall
require such additional evidence as it considers necessary
for the determination of the issuey including examination of
the defendant and a report thereof as provided in 46-14-202
and 46-14-203.

SECTION 1)e THERE IS A MNEW MCA SECTION THAT READS:

Sentence to be imposeds {l) If the court finds that the
defendant at the time of the commission of the offense of
which he was convicted did not suffer from a mental disease
or defect as described in [section 8 3]s it shall sentence
him as provided in Title &6, chapter 18.

{(2) If the court finds that the defendant at the time
of the commission of the offense suffered from a mental
diseass or defect as described in [section & 3]s any
mandatory minimum sentence prescribed by law for the offense
dees MEED not apply and the court shall sentence him to+

tay be committed to the custody of the superintendent
sf-Hara-Springs-steate~hospited DIEECTOR OF THE DEPARIMENT OF
INSTITUTIONS to be placed in an appropriate institution for
custodys cares and treatment for a DEFINITE period OE.IIME
not to exceed the maximum term of impriscnment that could be
imposed under subsection {1l)¢#-or,

+8-—undergo-for-such-a-period--any-—cther—-apprepriate

-12- HB 877
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course-——-of--trestment-—thet--is--eccepted-—by--the-—mediecod
profession-and-thet-witi-not-present-a~-danger—to-the-pubtics
IHE AUTHORITY OF THE CQURTY MWITH REGARD YO SENTENCING IS THE
SAME AS__AUTHQRIZED IM_YITLE 46e CHAPTER 18. PROVIDED JHE
IREATMENT OF THE INDIVIDUAL AND THWE PROYTECTION OF THE PUBLIC
ARE PROVIDED FORs

134--1f--the--court-—sentences--the--—defendsnt-——-under
subsection-—{23tayy-—~it--moy—provide—that-the-professionsd
persen-in-charge-of-the-institution-in-which~—the--defendant
+9-~-pFaced-—may--relesse-the-defendant-on-condition--ofeer-o
specified-perfod-of-time—that-+s—tess--then--his-—period—of
commitment—if-—che—-professionat-persor-deteratrnes—-thect-the
defendant-has-been—cured-of-the-—mentel-—disense--or-~defeect
found--by--the-court-and-+s-ne-tonger—a-denger—to—himsedf-or
othersy-1f-the-prefessionai-person--reteases--the--defendont
pursuant-to-this—subsectiony-he-shati-repore—the-retense-ond
the-conditions-pleced-on—ie-to-the—courte—-

t4¥(3) A defendant whose—disposition—or-sentence-does
rot—-attew—fer-conditionat-retesse-by-the-professionsi-persen
in-charqe-of-the-institutiony-as-provided-in-sobsection-{3¢y
WHOSE SENTENCE HAS BEEN IMPQSED UMDER [SECTION _11{23]s ®ay
petition the sentencing court for review of the sentence if
the professional person certifies that the defendant has
been cured of the mental disease or defect. The sentencing

court may make any order not inconsistent with its original
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sentencing authority except that the length of confinement
or supervision mey-not-be-incressed MUS] BE EQUAL IO THATI OF
IHE ORIGINAL SENTENCEs The professional person shall review
the defendant®s status each yeare.
Recommitment-—efter-conditional-retesser—-if-befere-the
expiration-of-the-period-of-commitaent-the-court--determines
afeer——hearing-—evidence—that——s~-defendont-~who-—hos--been
reteased--under—--fsection—9{31 - ~has--not———folfitted-——the
eond*tions-of-h+9;re%easo-ond-ehoe—ior—h%s-eun—ecfety-or—the
safety--of-othars-his-conditionet-retesse-shouid-be-revokedy
the-court-sheti-imnedistedy-order-hin-to-be--reconnitted--to
the—-custody—of——the——superintendent——of-Norm-Springs—stote
hospitei-to—be-ploced-in-the-—sese—~or--another——appropriete
nstitution-for-custodyr-carev-ond-trestaenty
SECTION 12, THERE XS A NEW MCA SECTION THAT READS:
Discharge of defendant from supervision. At the
expiration of the period of commiteent or period of
treatment specified by the court under [section 9 11(2}}.
the defendant must be discharged from custody and further
supervisions subject only to the law regarding the civil
commitment of persons suffering from serious mental illness,
SECTION 13 SECTION _&6-14-%0le MCAs IS AMENDED _IQ
READ:

"46-14-401s Admissibility of statements wade during

=14~ HB 877
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examination or treatments A statement made for the purposes
of psychlatric examination or treatsent provided for in this
chapter by a person subjected to such exawmination or
treatment is not admissible in evidence against him in any
criminal proceedings _sxcept 3 sentencing hearing conducted
under [saction 8§ 2) sr-echearing-on--cocomsitesnt-—conducted
under-—fsaction--38-k13s on any issue other then that of his

mental conditions 1t is admissible on the issuve of his
mantal conditions whether or not it would otherwise be
considered a privileged communicationy unliess it constitutes
an adaission of guilt of the crime ‘charged. ln__a__hsaring
beld under (ssction § 2] as—fssction—ifi-313s the court may
bhear and considar any such statessot sxen if it constitutes
an_admission of guilta®

Section l4e Section 46-15-301y MCAs is asended to
read:

"46~15-30ka Discovery of witnessesy notice of certain
defensese In a)1 criminal cases originally triable in
district court the following rules apply:

{l) For the purpose of notice only and to prevent
surprises the prosecution shall furnish te the defendant and
file with the clerk of the court at the time of arraignmsent
a list of the witnesses the prosecution intends to calle The
prosecution mays any time after arraignments add to the list

the names of any additional witnesses upon a showing of good
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causee The list shall include the names and addresses of the
witnessese This subsection does not apply to rebuttal
witnesses.

{2) (a) For purpose of notice only and to prevent
surprises the defendant shall furnish to the prosecution and
file with the clark of the court, at the time of entering
his plea of not guilty or within 10 days thereafter or at
such later time as the court may for good <cause permit, a
statement of intentlon to interpose the defense of mentsd
disease-or—defecty self-defensey or alibi or _the defense
that _the defendant did pot bave a particular state of sind
that Is an esseotia) elemsent of the offense charged.

{b) If the defendant Intends to interpose any of these
defensess he shall alsc furnish to the prosecution and file
with the clerk of the court the names and addresses of all
witnesses to be called by the defense in support thereof.
Prior to trial the defendant mays upon motion and showing of
good causesy add to the list of witnesses the names of any
additional witnessese. After the trial commencess no
witnesses may be called by the defendant in support of these
defenses unless the name of the witness is included on the
listy except upon good cause shown."

Section 15« Repealer. Sections—46-14-101-and-46-14-211

= = = v-MEAv-are——repeated SECTION

§d- HB 877



March 22, 1979

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 877, third reading bill, be amended as follows:

1. Title, line 5.

Following: "ACTIONS"
Insert: g"AND TO PROVIDE AN ALTERNATIVE SENTENCING PROCEDURE TO BE

RING
FOLLOWED WHEN A CONVICTED DEFENDANT IS FOUND TO HAVE BEEN SUFFE

FROM A MENTAL DISEASE OR DEFECT AT THE TIME OF THE COMMISSION OF THE
. OFFENSE OF WHICH HE WAS CONFICTED"

2. Title, line 6.
Following: “SECTIONS"
Insert: "46-14-101,"
Following: "46-14-203,"
Strike: "46-14-212,"

3. Title, line 7.
Following: "46-14-222,"
Strike: "46-14-301"
Insert: "46-14-401"

4, Title, line 8.

Following: "SECTIONS"

Strike: "46-14-101 AND" :
Following: "46-14-211" .
Insert: "AND 46-~14-301 THROUGH 46-14-304"

5. Page 1, line 1l1.

Following: line 10

Insert: "Section 1. Section 46-14-101, MCA, IS AMENDED TO READ:
"46-14-101, Mental disease or defect exeluding-respeonsibiiity.
{+1y--A-person-ts-not-responsibie-for-criminal-conduet~if-at-the
time-of-such-conduet-as-a-resutt-of-mentalt-disease-or-defect
he-is-unabie-eitther-to~appreciate-the-criminat+ty-of-his-conduct
or-to-conform-his—conduct-to-the-requirements-of-taw:
2% As used in this chapter, the term "mental disease or defect”
does not include an abnormality manifested only by repeated criminal
or other antisocial conduct.""

Renumber: subsequent sections

6. Page 4, lines 10 through 20.
Strike: section 4 in its entirety
Renumber: subsequent sections

7. Page 8, line 8 through line 8 on page 9.
Strike: section 8 in its entirety
Renumber: subsequent sections

8. Page 9.

Following: 1line 8

Insert: "Section 8. THERE IS A NEW MCA SECTION THAT READS:
Consideration of mental disease or defect in sentencing. Whenever
a defendant is convicted on a verdict or a plea of guilty and he
claims that at the time of the commission of the offense of which
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he was convicted he was unable as a result of mental disease or

defect either to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law, the sentencing

court shall consider evidence obtained as provided in 46-14-292 and
46~14-203 and any other relevant evidence presented at the trial and
shall require such additional evidence as it considers necessary for
the determination of the issue, including examination of the defendant
and a report thereof as provided in 46-14-202 and 46-14-203,

Section 9. THERE IS A NEW MCA SECTION THAT READS:
Sentence to be imposed. (1) If the court finds that the defendapt
at the time of the commission of the offense of which he was convicted
did not suffer from a mental disease or defect as described in
[section 8], it shall sentence him as provided in Title 46, chapter 18
(2) If the court finds that the defendant at the time of the
commission of the offense suffered from a mental disease or defect as
described in [section 8], any mandatory minimum sentence prescribed by
law for the offense does not apply and the court shall sentence him to:
(a) be committed to the custody of the superintendent of Warm Springs
state hospital to be placed in an appropriate institution for custody,
care, and treatment for a period not to exceed the maximum term of
imprisonment that could be imposed under subsection (1); or
(b) undergo for such a period any other appropriate course of treatment
that is accepted by the medical profession and that will not present a
danger to the public.
(3) If the court sentences the defendant under subsection (2) (a), it
may provide that the professional person in charge of the institution
in which the defendant is placed may release the defendant on condition
after a specified period of time that is less than his period of com-
mitment if the professional person determines that the defendant has
been cured of the mental disease or defect found by the court and is no
longer a danger to himself or others., If the professional person
releases the defendant pursuant to this subsection, he shall report the
release and the conditions placed on it to the court.
(4) A defendant whose disposition or sentence does not allow for
conditional release by the professional person in charge of the
institution, as provided in subsection (3), may petition the sentencing
court for review of the sentence if the professional person certifies
that the defendant has been cured of the mental disease or defect.
The sentencing court may make any order not inconsistent with its
original sentencing authority except that the length of confinement
or supervision may not be increased. -The professional person shall
review the defendant's status each year.

Section 10. THERE IS A NEW MCA SECTION THAT READS:
Recommitment after conditional release. If before the expiration
of the period of commitment the court determines after hearing
evidence that a defendant who has been released under [section 9(3)]
has not fulfilled the conditions of his release and that for his own
safety or the safety of others his conditional release should be
revoked, the court shall immediately order him to be recommitted to
the custody of the superintendent of Warm Springs state hospital to
be placed in the same or another appropriate institution for custody,
care, and treatment.
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Section 11. THERE IS5 A NEW MCA SECTION THAT READS:
Discharge of defendant from supervision. At the expiration of the
period of commitment or period of treatment specified by the court
under [section 9(2)], the defendant must be discharged from custody
and further supervision, subject only to the law regarding the
civil commitment of persons suffering from serious mental illness.

Section 12. Section 46-14-401, MCA, IS AMENDED TO READ:
"46-14-401. Admissibility of statements made during examination or
treatment. A statement made for the purposes of psychiatric examina-
tion or treatment provided for in this chapter by a person subjected
to such examination or treatment is not admissible in evidence against
him in any criminal proceeding, except a sentencing hearing conducted
under [section 8] or a hearing on recommitment conducted under
[section 10], on any i1ssue other than that of his mental condition.
It is admissible on the issue of his mental condition, whether or not
it would otherwise be considered a privileged communication, unless 1t
constitutes an admission of guilt of the crime charged. In a hearing
held under [section 8] or [section 10], the court may hear and con-
sider any such statement even if it constitutes an admission of guilt.
Renumber: all subsequent sections

9. Page 10, line 16.
Strike: "46-14-101 and"

10. Page 10, line 17.
Following: "46-14-211" ‘
Insert: "and 46-14-301 through 46-14-304'



March 26, 1979

SENATE COMMITTEE OF THE WHOLE

That House Bill No. 877, third reading bill, be amended as follows:

1. Amendment No. 3 is amended to read

Title, line 7.

Following: "46-14-301"

Insert: "46-14-401"

2. Amendment No, 4 is amended to read

Title, line 8.

Following: "REPEALING"

Strike: "SECTIONS 46-14-101 AND"

Insert: "SECTION"

3. Amendment No. 7 1s striken in its entirety
Renumber: subsequent sections

4. Amendment No. 8 1s amended to read

Page 9.

Following: line 8

Insert: "Section 9, THERE IS A NEW MCA SECTION THAT READS:

Consideration of mental disease or defect in sentencing. Whenever a
defendant is convicted on a verdict or a plea of guilty and he claims
that at the time of the commission of the offense of which he was
convicted he was unable as a result of mental disease or defect exther
which rendered him unable to appreciate the criminality of his conduct
or to conform his conduct to the requirements of law, the sentencing
court shall consider evidenee-epbtained-as-previded-in-46-14-202-and
46-14-263-and any other relevant evidence presented at the trial and
shall require such additional evidence as it considers necessary for
the determination of the issue, including examination of the defendant
and a report thereof as provided in 46-14-202 and 46~-14-203.

Section 10. THERE IS A NEW MCA SECTION THAT REAES:

Sentence to be imposed. (1) If the court finds that the defendant

at the time of the commission of the offense of which he was convicted
did not suffer from a mental disease or defect as described in
[section 8]}, it shall sentence him as provided in Title 46, chapter 18
(2) 1If the court finds that the defendant at the time of the
commission of the offense suffered from a mental disease or defect as
described in [section 8], any mandatory minimum sentence prescribed by
law for the offense does need not apply and the court shall sentence
him to: (a) be committed to the custody of the superintendent-—of-~
Warm-Springs-state-hespitat director of the department of institutions
to be placed in an appropriatc institution for custody, care, and
treatment for a definite period of time not to exceed the maximum

term of imprisonment that could be imposed under subsection (1l); or
(b) undergo for such a period any other appropriate course of treatment
that is accepted by the medical profession and that will not present a
danger to the public.

{3}~—i£~thc—court—scntenccs—the-defcndantjundc:43ubsectienj*2+7{a}7-tt
may—prcvidc—that-the-professionainperson-:n—chargc—cf~the—tnstttut;ep
in—which—thc~defendant-is—piaccd—may—reieasc—the*defgndantfen-condztton
aftcr-a—spccificd*period-of—time*that—is—icss—than—hts—pertod—of—com—
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mitment-tf-the-professionat-person-determines-that-the-defendant-has
peen-cured-of-the-mentali-disease-or-defect-found-by-the-court-and-t+s-no
ienger-a-danger-to-himsetf-or-othera;--if-the-professionat-person
releases-the-defendant-pursuant—-to-thia-subsecttony-he-shatt-report-the
release-and-the-conditrtons-ptaced-on-te-to-the-courts

443 (3) A defendant whose-disposttion-or-sentence-does-not-aliow-for
conditional-retease-by-the-professtonat-person-in-charge-of-the
instttutiony-as-provided-+n-subsection-{t3}r7 whose sentence has been
imposed under [Section 10 (2)al, may petition the sentencing court for
review of the sentence if the professional person certifies that the
defendant has been cured of the mental disease or defect. The
sentencing court may make any order not inconsistent with its original
sentencing authority except that the length of confinement or
supervision may-not-be-inereased must be cqual to that of the original
sentence. The professional person shall review the defendant's status
each year.

Sectiton-10--——-PHERE-IS-A-NEW-MEA-SECPION-PHAP~-READS+
Recommitment-after-conditronai-retease---if-pefore-the-expiration
of-the-period-of-commitment-the-court-determines-after-hearing
evidence-that-a-defendant~who-has-peen-relteased-under-{asectiton-9-10-+43+4
has-not-fuifiited-the-condirtions-of-his-reiease-and-that-for-his-own
safety-or-the-safety-of-others-his-conditionat-retease-shouid-be
revokedj-the-court~shati-immediatety-order-him-to-be-recommitted-to--
the-custody-of~the-superintendent-of-Warm-Springs-state-hospitat-+to
be-pitaced-in-the-same-or-another-appropriate-tnstirtution-for-eustodys
eceare;—and-treatments

Section 11. THERE IS A NEW MCA SECTION THAT READS:
Discharge of defendant from supervision. At the expiration of the
period of commitment or period of treatment specified by the court
under {section 910 (2)], the defendant must be discharged from custody
and further supervision, subject only to the law regarding the
civil commitment of persons suffering from serious mental illness.

Section 12. Section 46-14-401, MCA, IS AMENDED TO READ:
"46-14~-401. Admissibility of statements made during examination or
treatment. A statement made for the purposes of psychiatric examina-
tion or treatment provided for in this chapter by a person subjected
to such examination or treatment is not admissible in evidence against
him in any criminal proceeding, except a sentencing hearing conducted
under [section 89] or a hearing on recommitment conducted under
[section 38 11], on any issue other than that of his mental condition.
It 1s admissible on the issue of his mental condition, whether or not
it would otherwise be considered a privileged communication, unless it
constitutes an admission of guilt of the crime charged. In a hearing
held under [section 89] or [section 36 11}, the court may hear and con-
sider any such statement even if it constitutes an admission of guilt.""

Renumber: all subsequent sections

5. Amendment No. 9 is amended to read

Page 10, lines 16 and 17

Strike: "Sections 46-14-101 and 46-14-211, MCA are repealed"
Insert: "Section 46-14-211, MCA is repealed"



March 27, 1979
SENATE COMMITTEE OF THE WHOLE
That House Bill No. 877, third rcecading bill, be amended as follows:

1. Amendment No. 8 is amended to read

Page 9.
Following: 1line 8
. Insert: - "Section 9. THERE IS A NEW MCA SECTION THAT READS:

Consideration of mental disease or defect in sentencing. Whenever a
defendant is convicted on a verdict or a pleca of guilty and he claims
that at the time of the commission of the offense of which he was
convicted he was uneble-as-n-resuit-of suffering from a mental disease
or defect either which rendered him unable to appreciate the criminality
of his conduct or to conform his conduct to the requirements of law, the
sentencing court shall consider evidence-obtatned-as-provided-in-46—-14-2902
end-46-14-263-and any ether relevant evidence presented at the trial and
shall require such additional evidence as it considers necessary for

the determination of the issue, including cxamination of the defendant
and a report thereof as provided in 46-14-202 and 46-14-203."

Section 10. THERE IS A NEW MCA SECTION THAT READS :
Sentence to be imposed. (1) If the court finds that the defendant
at the time of the commission of the offcnse of which he was convicted
did not suffer from a mental disease or defect as described in
[section B9}, it shall sentence him as provided in Title 46, chapter 18
(2)If the court finds that the defendant at the time of the
commission of the offense suffered from a mental disease or defect as
described in [section #9], any mandatory minimum sentence prescribed by
law for the offense deea need not apply and the court shall sentence
him to: (a) be committed to the custody of the superintendent-eof
Warm-Springs-state-hospitat director of the department of institutions
to be placed in an appropriate institution for custody, care, and
treatment for a definite period of time not to exceed the maximum
term of imprisonment that could be imposed under subsection (1); or
(b) undergo for such a period any other appropriate course of treatment
that 1s accepted by the medical profession and that will not present a
danger to the public.

%8}-*if-thc~court—scntcnccs*thc—dcfcndantfunder—subscction7{2%7{a)7-tt
may«providc~that~thc—profcasionai—person—tn—chargcvcfwthe—tnstxtut;oq
inwwhich—thc~dcfcndant"is-pinccd—may-rgicnsc-the-def;nduntjon-ﬁondxtxon
after-a-specified-period-of-time-that-is-iess-then-his-period-of-com-
mttmen —if—thc-profcssionai~pcrson—dctcrmtncsathnt—thc~dcfcndant—hgs
bccn—curcd~o£*thc—mentni~discaac*or—éefcct“found—by—tba—court-and~:a—no
iongcf*nHdnngcr*to~himscif—or—othcrs:—~§f—the—p;ofcsa:onai—person
releanses-the-defendant-pursuant—to-this-subsections-he-shati-report-the
reicasec-and-the-conditrons-pitaced-oen-tt-to-the-courts

44+ (3) A defendant whoac—dispositécn-or—scntcycc—doc:-not~aiiow-for
conditionat-reiease-by-the-professtonai-person-tn-charge-of-the
inst&tntionrﬂa:—providcd—in—subscctionm{3}7 whose sentence has beenf
imposed under [Section 10 (2)a), may petltlon the sentgnglng court for
review of the sentence if the professional person certifies that the
defendant has been cured of thn mental d?scaSe'or defegt. 'The Cinal
sentencing court may make any order not inconsistent with its origina
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sentencing authority except that the length of confinement or o
supervision may-not-be-inecreased must be oqual to that of the original
sentence. The professional person shall review the defendant's status

each year.

Section~-18r-~-PHERB-I5-A-NEW-MEA~SHBETION-YHAP-REABG+
Recommitment-after-conditionat-retease---if-before-the-expiration
of-the-period-of-commitment-the-court-determines~after-hearing
evidence-thot-a-defendant-who-has-been-reteased-under—fsection-9-16-43}3
has-not-futftiled-the-condittons-of-his-retease-and~that-for-his-own
safety-or-the-safety-of-others-his-conditionai-retease-shouid-be
revokedr~tha-court-shait-immediatety-order-him-to-be-recommitted-to--
the-custody-of-the-superintendent~of-Warm-Springs-state-hospitai-to
be-ptaced-in-the-same-or—another-appropriate-institution-for-eustodyr
carer—and—treatments

Section 1ll. THERE IS A NEW MCA SECTION THAT READS:
Discharge of defendant from supervision. At the expiration of the
period of commitment or period of treatment specified by the court
under [section 910 (2)], the defendant must be discharged from custody
and further supervision, subject only to the law regarding the
civil commitment of persons suffering from serious mental illness.

Section 12. Section 46-14-401, MCA, IS AMENDED TO READ:

46-14-401. Admissibility of statements made during examination or
treatment. A statement made for the purposes of psychiatric examina-
tion ox treatment provided for in this chapter by a person subjected
to such examination or treatment is not admissible in evidence against
him in any criminal proceeding, except a sentencing hearing conducted
under [section g9] er-a-hearing-en-recomm:itment-ecendueted-under
{sectron-FF31}, on any 1ssue other than that of his mental condition.
It is admissible on the issue of his mental condition, whether or not
it would otherwise be considered a privileged communication, unless it
constitutes an admission of guilt of the crime charged. 1In a hearing
held under [section 9] er-tseetion-¥41+1}, the court may hear and con-
sider any such statement even if it constitutes an admission of guilt."”

Renumber: all subsequent sections




