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HOUSE BILL NO. 842 

INTRODUCED BY DAY 

BY REQUEST OF SELECT WATER COMMITTEE 

February 16, 1979 

February 20, 1979 

February 21, 1979 

February 22, 1979 

February 23, 1979 

February 23, 1979 

March 15, 1979 

March 17, 1979 

March 19, 1979 

March 22, 1979 

March 22, 1979 

March 23, 1979 

March 30, 1979 

IN THE HOUSE 

Introduced and referred to 
Select Committee on Water. 

Committee recommend bill 
do pass. Report adopted. 

Second reading, do pass 
as amended. 

Correctly engrossed. 

Third reading, passed. 
Transmitted to second house. 

IN THE SENATE 

Introduced and referred to 
Committee on Natural Resources. 

Committee recommend bill 
be concurred in as amended. 
Report adopted. 

Motion pass consideration. 

Second reading, concurred in. 

Third reading, concurred in 
as amended. 

IN THE HOUSE 

Returned from second house. 
Concurred in as amended. 

On motion consideration passed 
until the 7lst Legislative Day. 

Second reading, amendments 
rejected. 



April 2, 1979 

April 3, 1979 

April 6, 1979 

April 7, 1979 

April 10, 1979 

April 12, 1979 

April 13, 1979 

April 16, 1979 

April 17, 1979 

April 18, 1979 

April 20, 1979 

- 2 -

On motion Joint Conference 
Committee requested. 

Joint Conference Committee 
appointed. 

Joint Conference Committee 
dissolved. 

On motion Free Conference 
Committee requested. 

Free Joint Conference Committee 
appointed. 

Free Joint Conference Committee 
reported. 

Second reading, adopted. 

Third reading, adopted. 

Adopted by second house. 

Sent to enrolling. 

Reported correctly enrolled. 

Signed by the President. 

Signed by the Speaker. 

Delivered to Governor. 

On motion Governor's amendments 
placed on second reading this 
day. 

Second reading, amendments adopted. 

Third reading, amendments 
adopted. 

Transmitted to Senate. 
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INTRODUCED BY 
aBI~NO·~ ~12/~Jii_ 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PERMIT THE 

REALLOCATION AND APPROPRIATION OF WATER RESERVED FOR 

PURPOSES OF MAINTAINING IN-STREAK FLOW IN THE V~LLOWSTONE 

RIVER WHENEVER THE BOARD OF NATURAL RESOURCES AND 

CONSERVATION DETERMINES THAT THE RESERVATION IS NOT 

9 REQUIRED; AMENDING SECTION 85-2-605, "'A; PROVIDING AN 

10 EFFECTIVE DATE.• 

11 

12 BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF ~WTANAr 

13 Section 1. Section 85-2-605, MCA, is a .. nded to read: 

1lt •85-2-605. Reservations• Lll T~ departaent •ay apply 

15 for reservations and shall, a. rapidly .. possible, assist 

16 other appropriate state agencies and political subdivision~ 

17 In applying for reservations within the basin. The United 

18 States or any a9ency thereof way apply for reservation of 

19 water in the basin under 85-2-316 for beneficial use of that 

20 water In the state of Kontana. Particular e•phasls shall be 

21 given to applications to reserve water for a9ricultura1, 

22 aunicipal, and •lni•uw flow purposes for the protection of 

23 existing rights and aquatic life. 

24 121 A reservati f on o water und8r this part foe the 

25 ~ur~ose of •ain\ajnlno •inlau. fl gws fgr the prgtectloo of 

Lt 1916/01 

1 aqyatlc life iS subjec;t. to rqllpcc.lgd bJ t:lw bpard and 

2 tybsegu•\ apprapr i ;rt. j ons whflneyar f.be bpard deter• I nes that 

) all or part of the r•••rff\IQD is nqt reqplr4d to grot•'t 

4 _..,t, 1 if•·· 
s S.Ctlon z. Effective data. This act is effective on 

6 passaqe and approval. 

-End-
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HOUSE BILL NO. 842 

INTRODUCED BY DAY BY REQUEST OF SELECT WATER COMMITTEE 

A RILL FOR AN ACT ENTITLED: •AN ACT TO PERMIT THE 

REALLOCATION ANO APPROPRIATION OF WATER RESERVED FOR 

PURPOSES OF MAINTAINING IN-STREAM FLOW IN THE YELLOWSTONE 

RIVER WHENEVER THE 60ARO OF ~ATURAL RESOU~CES ANO 

CONSERVATION DETERMINES THAT THE RESERVATION IS NOT 

REQUIRED; AMENDING SECTION 85-Z-605w MCA; PROVIDING AN 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-605w Htl, is a.anded to read: 

"85-Z-605. Reservations. Lll The depart.ent •ay app'y 

15 for reservations and shallw as rapidly as possiblew assist 

lb other appropriate state agencies and political subdivisions 

17 in applying for reservations ~ithin the basin. The United 

18 States or any agency thereof •ay apply for reservation of 

19 water in the basin under 85-2-316 for beneficial use of that 

20 water in the state of Montana. Particular e•phasis shall be 

21 given to applications to reserve water for agricultural. 

22 eunicipal, and •inimu• flow purposes for the protection of 

23 existing rights and aquatic life. 

24 ill--A All 08 e6RI OF 6 reserxatjQQ_g{_~er UDdeL-~ 

25 ~t__faL_tbe_~rpose of •alntaiping A aiD18ua flows-for-the 
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HB OB42/02 

~tcctton-of-.... ttc-ttfe fLDMt LEYELs 08 OUALIII Of KAif& 

AS PBQYIDEO IN 15-2-)16 i$ •ubJtct to_ceallQCatjgo bJ tba 

~and-~equeot agargprjationt wbeoayer the bo4rd, 

Afi£R NOTICE IKQ AN DPPQBTUHIIY FOB I HEAIIIG• det•r•ioes 

SJlAU 

CAl all or part qf tb@ r•seryatJoo js OAt required ~ 

IWltcU::AQUU~fe fQ!Llll..!u&fQlll_A!IQ 

LiL-A-..nD!!JllJUIEW USE; IS 6 .J:ll.Gl:1.ELIE~UAL!liLEOB 

fiOHIA!fA lH4N THAI fOI WIICH IHi BESEBVATIQfl! MAS ND.E.• 

Section z, Effective date. This act is effective on 

passa9e and apprOYal. 

-End-
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HOUSE BILL NO. 842 

INTRODUCED BY DAY BY REQUEST OF SELECT WATER COMMITTEE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PERMIT THE 

REALLOCATION AND APPROPRIATION OF WATER RESERVED FOR 

PURP~SES Of MAINTAINING tN-SfREAH Hlti~ FLOW fN--fHE 

¥EkkBWSf8NE--RtYER--WHENEYER--fH£-&BARB-&F-NAf~RA~-RE~B~REES 

AN8-EBNSERYAff9N-BEfERNfNE~--fH*f~-fHE--RESERYAft8N--fS--N8f 

REiYfREB~L-~EX~L-08 QUALITY QE WATERi LIMITING MI~~ 

HESEBVAIIONSi REQUIRING AQ~UOltATIDN BEFQBE AWARQ Jf 

B~SEBYATIONS: CLARifYING IHi ftElHDQ Of APPBQPBIAllQH QE 

~Bl&1N RESERVED W~ AMENDING SECTION &S-~-68§ Bl=Z=l~• 

HCA; PROVIDING AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

See~~oft-t.--see~~en-8S-~-6&Sy-M£Aw-+s-e.e"ded-~o--reed* 

•eS-i-68Sw--Reserwe~Oft~ tt±-f~-depe~ee~-••y-epp~y 

+er-reser.e~e-eft6-e~~.-.. -~,-ee--,...+b+ey--ess+s~ 

e~her--epprepr+e~-s~e~e-etefte+es-eftd-~~+t~ee+-sabd+w~s+e"' 

~"-epp+y~ftg-for-r.serwe~+~-.+~~he--bes+ft•--fhe--~ft+ted 

S~etes--or--afty--egeney-~~ereef-aey-epp•y-+er-reserwe~~~-ef 

.. ~r-+"-~"e-bes+ft-.n4er-8§-i-~16-fer-~ef+e+e~-•••-of-~he~ 

we~er-ift-~he-~e~-o•-Men~e~e.-Per~+ea+er-~p~es~~-she•~--be 

g+wen--~e--epp•+ee~~ns-~e--re.erwe-w~er-for-egr+ea•~are~• 

•an+e~pe+y-end-aift+.a•-f~ow-parposes-fer-~~e--pro~ee~+on--e+ 
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HB 0642/03 

ex+•~+ng-r+~~Ss-aftd-~aet+e-~+fe• 

U:t=A ~BB-!681-IIf.::.t ruscnt:hm=et-wn .. -tmdet~ 

aa~faL~~~os~Af=aaintoioing 6 atniwa• ftowa-for-tbe 

,..,...uon-v-n,..ttc-tt& Ft;&M..-I;tvtu=M-ItftklH:Jif==Htf!:& 

65--fRUIH8=-tH--U:i~l6 ia=11wttject=to=reel tecat:ten=!itr'M 

board-aad--s~~nt=-aooroPEtsttena •hlftexer-=t&e--be~ 

&flf&=~alitf=~==6H=8fee!IWHtfY-fBft-t-HtARfN§s de~a±Da2 

~ 

t•t--ett-or-qert-•f-tbe=reaerxatton=t•-oot-reQMtrtd tG 

qrot:u:t=epeljc- tttc f8ft-IH=flfVMEt-trte 

tlt--t-=PIIPftiEI:NfM=Mi£-ii=t=HfiHfft=IENfftifAI;=ijS£:£88 

~BNftNA-fHAN-f~i=f~WHtid:fHt-Rf§£RYAff&M-Wt$-MtBEw• 

SfCTIDN 1. iitiJOU 85-2-116, Mt&, IS AMEMQED TO REAQ: 

•as-Z-116. Rese~vation of waters. (1) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof way apply to the board to reserve 

waters for existing or future beneficial uses or to aaintain 

a alnieua flowo levelo or quality of water throughout the 

year or at such periods or for such length of tlae as the 

bO~rd deslgndtdS• 

121 Upon receiving an appllcatlono the depart•ent 

5ha11 proceed in accordance with 8~-2-301 through 8~-2-loq. 

After ~he hearing provided In 85-l-309, the board shall 

deCide whether to reserve the water for the applicant. The 

depart.ent•s costs of giving noticeo holding the hearing, 

-2- HB 81t2 
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HB 08~2/03 

conducting investigeticn5o end • .-;ng records Incurred in 

acting upon the application to reserve water• except the 

cost of salaries of the departaent•s personnel, ~all be 

paid by the applicant. 

(3, The board eay not adopt an order reserving water 

unless the applicant establishes tD the satisfaction of the 

board: 

(a• the purpose of the reservation; 

(bl the need for the reservation& 

(c] the a-nt of water neceuary for the purpose of 

the reservation; 

(d) th.t the reservation Is In the public Interest.. 

(4J H the purpose of the reservation requires 

construction of a storage or -diversion fac llity• the 

.ppl icant Sha11 establish to the satisfaction of the board 

that there will be progress toward ca.pletion of the 

facility and accoaplls~nt of the purpose with reasonable 

diligence in accordance with an established plan. 

151 Ib9 bgard shall llelt 4QJ reseryatlgns afttr {tbe 

tfftctlye date of this act) for aalnteoaoct gf a!nlauw flow• 

layel. or gyaljty gf water tbat it award& at •ox pgjot go a 

AtreM pr rinr 'to A Qljwye pf ttw bi&tpric lpw fJpw aa 

4at•rtjQRd bJ the depert .. nt •t • . ~ ycb pgopt on the itt~ 

161 Ibe bgard aa X pot after (the eff . ~oxe date of 
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HB 0842/03 

thfl act;) gard MJ £"Mnf4djj00 00 .IDJ ltraM QC riyer yrrtiJ 

\be giltiN MOhr (i ... oo that, st,r•• or riyar haya been 

adJudh:at.ed In accordenc.e with this c!MpUr. 

t§tLI.l After the adoption of an order reserving 

waters• tht ctep.,-~nt -y reject Mt application and refuse 

a per•lt for the appropriation of reserved waters or eayw 

with the approval of the boar49 issue the per•it subject to 

such terM -ca condltiona It considers necessary for the 

protection of the objectives of the reservnion. 

CIJ AU M'&M desiring tp uy •at;•r reseryed to a 

c;oasaryat;IM diat;r'ICI, .... Jr Sa tlw MpartMat for a 

pe[81\ Mpder II=Z-JQ2• -she dep•rteent abfll .. intaln recprds 

pf pereitl ityad fpc wat;er r•s•r.... t;Q cpnsaryatioo 

dls:t;rlct.a a!MI be nspqnsible fAr E@Od9rlng all tecbrtical apd 

ftdllpie*ratiVft •••••tao'• in *hR prgcea&ing of $YCh 

~4&ettgna tqr \hi con19ryotioo districts• The 

cgnseryatjon district -ust concur wjtb the departaent•s 

•ctt• en •r .. ltcat,iM fgr • peralt; fgr water&, reseryed 

\D the dlatrict. 

f6t.Ltl. A reservation 110der Ols section shall date 

fra. the date 1:ht order reserving the water is adopted by 

the ba.rd and shall not adversely affect any rights in 

existence at that tt ... 

t~Ll21 The board shall, periodically but at least once 

every lD yearsw review existing reservations to ensure that 

-4- HB 8"t2 
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HB 08'tZ/03 

the objectives of the reservation are being •et. Where the 

objectives of the reservation are not being ~t• the board 

may extendo revokeo or Modify the reservation. 

Cl1a The bgard eay sodify an exjstiog gr future~ 

~ orjgjnally adopted to rgserye water fgr the purpose of 

h m~n~aininc rnjojeym flow. level• or gualj~f water1-~-~ 

7 tp r 5•allocate such reserydtjon or pgrtjon thergof~_an 

8 AQQijcaot whQ js a qualified reseryaot gpdftc this sectjgo or 

9 who is eligible tor a peralt to apprgprjate water uDdeL-tbiS 

10 ~ of resgryed water say be ~ by the 

11 board fpllQMIQg nQ\IGe ogd ba•rlng wherein the bgard finds 

12 that need for tbg reallqcatioo bas been shown by _the 

13 appljcapt to outwejgh tba n99d $hoMO by the qrigj~ 

14 rc,ervant• Beallocatjpn pf reserved water sb~ll ~ 

15 adyarsaly affac\ tbe prjprjty data of tba re$eryatjogs-dLJ 

16 the reserygtjqn Shall cetajo it$ prjocj~y date__a~ 

17 reallocation t o a different entity for a dlff erent use• 

18 112! The bgard shall •Jsign the fqllowiog grder Qf 

1q preference tg reallocated rascryatiQ05i 

20 fa! wynicipal •od dQweatiG use; 

21 ! b) agr icyJtur•l •ad s.1;gc;k. water use.; 

22 IC) jodustrjal use; 

23 fdl •••AAauoce of •loh!U• flmh lel(els_~l.i.1¥-ctf 

24 a.u&La 

25 Ill) Ngtbjog iO this sectigo yeJt$ the bgard wltb_tb~ 

-5- HB 842 
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dUtbpcjty tQ alter a water tight that js Opt a C818CVatjgoa• 

Section 2. Effective date. This act is effective on 

passaqe and approval. 

-End-
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HOUSE BILL KO. 842 

INTROOUCEO BY OAY 

BY REQUEST OF SELECT WATER COMMITTEE 

A BILl FOR AN ACT ENTITLED: •AN ACT TO PERMIT THE 

REALLOCATION AND APPROPRIATI~N OF WATER RESERVED FOR 

PURPOSES OF MAINTAINING fN-S~*M MftifMHM IN-STREAe FlOW ~H 

'fHf---¥Et:i::9W5-f'SNE-~~-WHENFY€R filE B8tRB--tW--ft~t: 

Rr59~~E5-tHS-~9N5E~%BH-~~¥NES-'fHA~-'fH£--RES~¥~eN 

TS--NS~-REe~Ee~• LEVElo OR QUA! ITY Of WATER; LieiTI~ 

HlNIHUM FLOW RESERVATIOijSi ftfjMfBtNfi--t&qij8t£Afl8N--SffQftf 

AWtft&=--=8f-==RE£ER¥tif8fl?t CLARIFYING THE METHOD Of 

APPROPRIATION Qf CERTAIN RESERVED WATER: AHENOING SECTION 

95-~-695 85-Z-316• HCA; PROVIDING AN EFFECTIVE DATE,• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Seet:+en-b-5e~Oft 85 z 685?-,.tllt is e•eftded~-"* 

ae5-r-~~esenet tenu :ti.t-i'tl~rflreftt--.,.--~~ 

+e~--~eser¥et:+o~-~-~~~-es-rep+dfy-es-p~~~~e,-e~~ 

et:he~-e~p~pr+et:e-~~-~~~~ene~t:+e~--su~~•islens 

+n--epp~y+n~-~~--~~~ •lthlft the bas+n.-ffte-~n~ed 

5-t:Me~-e~-...,-e~.,-t:her eef •e t ..,~-+et<--res<H"Yft+tm--of' 

we.,..r-+tt-t:he~s+ft-~-M-r~~--eenef+e+e~-u~e-ef-t:he+ 

wet:e~--+n-t:he-st:Me-o+-Ment:enew-P~+~er-e.p~•+~-~he~~-be 

~·en-t:e-epp~eet:+OftS-te--reser..--.e.,..~--fe~-e~+e~t:ttt"e+y 
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HB 0842/04 

.uM~~-t!l'td--+nnm• fi o• p~~-fe1 the p~+oft-oi' 

~t:+~~~gltt" end eqaet-+e-~ 

U:t=* a PI! de r =:thi:::t 

smrt=M~ tbf!! parptt:t ~t=~~~~~Rr~~e=o£~~::::~::~~ 
protcct!Oft of oqaottc ltfe ft8Vy tEYElw 88 IWALIJY 9f=¥6f£R 

*S=f8BVI BEIJ=flHtS-t=»tr +ttlfldt:ettt>=reaHocot+mt-=l>y;==1:tn! 

1tffFft=HftU£f-MtB=U=t!PPeBftfiiiU EBB A !!UBIN&w 

:thaH 

ttt==o+t==or=pert-of the cesecyotlon Ia not roaaltad ~ 

protect=asut1:t;1:-Hft: fBft IJS PYBPBSEt=J\119 

fti==lt-fRBPBSE8 NEW YS£ IS A III&!IER BENEFI616L ttst=£9ft 

MBfR'ItH*-f'Hit~HH-f'BR Wlf%EH l'ttf REirE:It!I'AHIMf IIIAS ~ 

SECTION 1. SFCTIQN 85-2-llb• MCAo IS AMENDED TO REAQi 

•85-2-316. Reservation of wate~s. {1) The state o~ any 

political subdivision or agency the~eof or the United States 

or any agency the~eof •ay apply to the boa~d to rese~ve 

wate~s for existing o~ future beneficial uses o~ to aalntaln 

a •inl•u• flow, levelo o~ quality of wate~ th~oughout the 

year or at such pe~lods or for such lenqth of tl•e as the 

board designates. 

(2) Upon receiving an application, the depart.ant 

shall proceed in accordance with 85-2-307 th~ough 85-2-309. 

After the hearing provided In 85-2-309• the board shall 

dec i ,je whether to reserve the wate~ for the applicant. The 

REFERENCE BILL: Includes FreP Joint 
Conference Committr'e Report 
Dated -yhAijy -2- HB 81t2 
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HB 08-\2/0it 

depart.ant•s costs of giving noticeo holding the hea~ing, 

conducting Investigations, and .aking reco~ds lncu~red In 

acting upon the _application to ~eserve water, except the 

cost of sala~les of the depart~nt•s personnel, shall be 

paid by the applicant. 

(3J The board aay not adopt an ~der ~eservlng wate~ 

unless the applicant establishes to the satisfaction of the 

boa~d: 

(at the pu~pose of the reservation; 

(b) the need for the reservation; 

(c) the a.ount of water necessary for the pu~pose of 

the rese~vatlon; 

(d) th~ the reservation Is in the public Interest. 

(-\) If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that. there will be progress toward co•pletion of the 

facility and accoepllsh•ent of the pu~pose with reasonable 

diligence in accordance with an established plan. 

C5) The bgard shall lie!t anx reseryations after [the 

effectlye date of this act] for •aiotenance of olni•u• flqw, 

level. or quality gf water that it awards at any point go a 

stren• or rjyer to • .. ,IMU• pf the btator+c=tow=ftow=., 

d•ter•j notf hr tM deportaent •t=tsteb=voi1rt:ert=tfte=HteftW==M 

~ 5Dl Of THE AVERAGE ANNUAL ELDM Of RECQRQ QN GAVGED 

-3- HB 842 
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HB 081t2/0it 

STREAMS, VNGAUGED STREAMS CAN BE ALLOCATED AI THE 

DISCRETION Of THE BOARp. 

tftt=fbe hoard •J not--eftv-ttftc=cffect*"='fote=-of 

to1th-e+:~ --~~~ -~- 1"-iftJIH!I- •"" !!lto-flll:o.tli"~Hei".....-H 

t;btmct!lt:l 0 wnt•r r+aM;a on tlurl:=zt:rcftll=rlr-rtur bon--been 

ed~~+eeto~lll ift eeeerllloeee wieh ~i• ehoeeerw 

tsttfil6l After the adoption of an order reserving 

~aterso the depart•ent •ay ~eject an application and ~efuse 

a per•lt for the appropriation of reserved waters or may, 

with the approval of the board, issue the pe~mit subject to 

such teras and conditions it considers necessary fo~ the 

protection of the objectives of the reservation. 

tltCll Any persgn desiring to yse water reseryed to _a 

conseryatigg district FQB AGRICULTURAL PU&pOSES WOf=Q~~ 

MUST IHFIJIUII t:he deoart-nt .. *-~-~~:HI2w-t:he 

Qf THE DESI8fQ USEe THE Qepart•ent shall aalntaip rgcgrds of 

ALL USES Qf water reserved to 

conseryatigp districts and be respgnsib1e fo~ reoderjng all 

tecbp!cal apd adolpistratiye ass!stag&e jn the prpcessjog gf 

such application$ fgr the conseryatigp districts. fb 

aeHtiiiL=ar!cJHMr=-ntieet iou,-£al" a eel"• I t=&>r--wtti:er!t--"reser!1!1!1 

NO SucH USE MAX BE PERHITIEP HITHOUT 

CONSEBVAIIQN DISTRICJ•S CoNCURRENCE. 

f6tt!±Lal A reservation under this section shall date 

-It- HB 842 
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fro111 the date the order reserving the water is adopt .. d by 

the board and shall not adversely affect any rights In 

existence at that tlee. 

t?tftS,t9l The board shallo periodically but at least 

once ev0ry 10 years, review existing reservations to ensure 

that the objectives of the reservation are being .at. Where 

the objectives of the reservation are not being 8ety the 

board may extend, revoke, or •odlfy the reservation. 

ttttClOI The board eay apdlfy an e¥ist!ng or futyre 

order originally adapted to reserye water for the purpose of 

maiotajoing mlni•u• flpve JeyeJ. or quality of water. 5Q a$ 

tg reallocate such reservation gr portipo thereof to an 

applicant who Is a qualified resecyapt upder this section or 

who is eligible for a perelt to appropriate water uDder this 

eay be eadg by the f reserved wqtec n~r~- Reallgcat!oo Q ~·-~· 
~ 1 tbe board ~ . and bearing where n board follow•og notice 

17 that ALL OR PART OF THE RFSEBYATIOH IS NQT REW!IRED FQB ITS 

18 PURPOSE AND THAI THE negd for tb 11 . e rea ocat•on has been 

19 shown by the applicant to outweigh the need shgwn by the 

20 

21 ftdYe~~~~e££ee~-ertorit• dete of tbe reJeryetion•==ond 

22 

23 ~fti~eenmri:o-o--d±Hm-ent entt1:t£or=tt==ftfferent ttsew .Il:if 

24 BDARQ HAY NQT REALLOCATE WATER RESERYFQ UNQER THIS SECTION 

25 ON ANY STREAM QB RIYER MORE FREQUENTLY THAN QNCE EYERX 5 
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YEARS. WHENEVER WATER IS BEALLQCATEOo THE PBIQBITY QAIE OF 

THE NEW USE IS THE DATE Of REALLQCATIQNt NOT THE DATE OF THE 

ORIGINAL RE$ERYAIIQN. 

+Ht (11) !he NOTWITHSTANDING THE PBQVI$IDN$ QF 

85=2-4Ql• THE bpard shall assigp tbe follow!og 0 rder gf 

pretereoce PBIDBITX to reallocated resecyatlonSi 

Cat aun!cipal apd dpwest!c use; 

CbJ ggricultural apd stgck water ysei 

let tndMtttfet=Mttt OTHER U$ES. 

IISU:ta 

f*atll2) Ngthlng In this section yests the board with 

the authority to alter a water right that Is not a 

rgseryat,lop.• 

Section 2. Effective date. This act is effective on 

passage and approval. 

-6- HB 81t2 
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HOUSE BILL NO. 842 

INTRODUCED BY DAY 

BY REQUEST OF SELECT WATER COHHITTEE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PERMIT THE 

REALLOCATION ANO APPROPRIATION OF WATER RESERVED FOR 

PURPOSES OF HAINTA.INING fN Sl*E*M MtHfftHM IN STREAM HINIHUH 

FLOW ~H€-¥a:t:BWSTBNE RIVER WHatEVER 'fll£ 88AR8 Bf NUI:lRM:: 

ftESE*IRe£5-MfB e8N5ERV'ATI8N BEIERHINES 'Rh\T -THE--ft€5Eft¥oUf8N 

MINIMUM FLOW BESERYATIONSi BfiNIRINI 69dY9f£AffiH==&f£8ftf 

tiHtR9====8f RESERYAJIBNSI &UAIEYflHi===fH£= MEJ!t9B --ef 

itf'f!Hif!ftf*JIBN BE eEBfAJN RFSfRYFB VUE81 AMENDING SECTION 

~-6&5 85=2-316• MCA; PROVIDING AN EFFECTIVE DATE.• 

BE II ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Seetlon lw-~on as ~ 68St M&Ar ie a•endeo to reed• 

~or--~etien• end •he1lr ee re~idl' e.-~+8let os~ 

etl'ler-e,pt'Opr I ote S'tei:e B'Jet!rie.-eml pall UeM--,.W+YHfltfts 

+rr--ttpp+y+~-f-or- re•erl'etlet~s within the b-+n•-f-he-l:ltt+t:ee 

Stetes-&r-enr e§eney-thereef •ey-epp1y fe~er-etlen -~ 

~-+rr-~+tt-•nder 85 ~ :5~~+e+M-tt--ef'-'thlft 

1ffte1'--+ft-'the-fte'te-~-Meftt.erutw Pert I elltet'-~n-shMt-be 

~'Fett-'te-eJI1'l feet lens t-t"eser----~-~-egrieriot.rM-. 
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HB 0842/05 

~no 1leh't' ene e~11etle lifew 

~ 6tt=BR-etBf=SE=4 rc,eryetfon=of·w•ter gn~er tbl• 

ftffER NBfiEE ANI AN 8PPBftfY.NITJ fB& A HEABJNit ... , .... , .. 
!:baH 

CIU A Paape§£& NEW YSE=ts=t HilliER BENEFUIAL YSE EBB 

MBNfiNA JUAN f!!AJ £9ft WfU&!f ftiE ftE5£1UMIIIN liAS MAIEw' 

SECTION 1 8 SECTION 15-2-316t !CAt IS &!ENDED JQ READ: 

•85-2-316. Reservation of waters. (1) The state or any 

political subdivision or agency thereof or the United States 

or any agency thereof •ay apply to the board to reserve 

waters for existing or future beneficial uses or to aalntain 

a •lnlau• flow, level, or quality of water throughout the 

year or at such periods or for such length of tiae as the 

board designates. 

(2) Upon receiving an application, the departaent 

shall proceed In accordance with 85-2-307 through 85-Z-3D9. 

After the hearing provided in 85-2-309, the board shall 

decide whether to reserve the water for the applicant. The 

REFERENCE BILL: Includes Free 
Conferenc/, Cozi t tee Report 
Dated ~/ lJ 1? 

Joint 
-2- SECOND PRINTING HB 8~2 
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HB 08~2/05 

depart.ant•s costs of giving notice, holding the hearing• 

conducting Investigations, and •aking re~ords Incurred In 

acting upon the .application to reserve water, except the 

cost of salaries o~ the depart.ent•s personnel, shall be 

paid by the applicant. 

(3) The board aay not adopt an order reserving water 

unless the applicant establishes to the satisfaction of the 

board: 

(a) the purpose of the reservation; 

(b) the need for the reservation; 

(c) the a.ount of water necessary for the purpose of 

the reservation; 

(d) that the reservation Is In the public Interest. 

(~) If the purpose of the reservation requires 

construction of a storage or diversion facility, the 

applicant shall establish to the satisfaction of the board 

that there will be progress toward co•pletlon of the 

facility and acco•pllshaent of the purpose with reasonable 

diligence In accordance with an established plan. 

(51 The bgacd sbaJJ Jl•lt any rgseryatlqns after (the 

effe&tlye date of ~pi~ acJJ fQr walotgnan£e gf •lniwum flow. 

Jeyela or qualit¥ pf water the\ It awards at any Point go 1 

stcg~ or rlrer ~Q a wa~l~• of the ntatortc-ta-~0# 

~ 50) OF THE AVERAGE ANNUAL FIQW Qf RECQRD DN GAUGEQ 
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~TRfAMSe U~i*UGEQ $TRE&MS CAN BE AlLOCATED 'iT THE 

DISCREJIQN Qf•·JHE BQARD, 

1~ After the adoption of an order reserving 

Naters, the depart.ent •ay r~ject an application and refuse 

a per•lt for the appropriation of reserved waters or may. 

Nlth the approval of the boardo Issue the peralt subject to 

such ter•s and conditions It considers necessary for the 

protection ~ the objectives of the reservation. 

+et«JJ AQ¥ JHir&gn -da=;.irlng to use Jfpter reseryed tP a 

SH6LL MAKE APfLIC&JIQN FQR SUCH USE WITH IH£ DISIBlLL• ANP 

ruE 01 sra1cr VPPN Aepsov&L UF rnE aeeLrcarxJ« HUsr tNEPBM 

the departeeqt fer==• QOJWit MDder==B~iw:*he ~ 

BEH!tEi APPBQKED ust;. tHE deparbumt sbalJ aaintaln records 

pf perwtt• I uecj for Al L USES OF water rnervgd U! 

cgnunratlgo dlstcj £ts apd tte responslbli! fg.r rendgr.ii&Q .ttl 

te£bOi s;al Aftd j~daiAht.rati ye au j staoc:e WUI:llN THf 

R~PA8IKEtiJ•S SIAffJMG AMP BUQ&EJlNG iiKIIAIIONS ln \he 

prgcssslog gf sgcb applicwtlgos for the pgnserwation 

tfeJmrt"Sftt&1l==tte1:iert==stn---oor-ams::ot+on==tor-1!-peratt=fu 
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Ntt=Mffitt==ttff==MJ;==i!:t 

PHtH'f'ffl'B-W~ei::I~Btt5EfttiHBft-MS'Ift+ET•S EBHE!fBMttf:b 

f6~ A reservation under this section shall date 

from the date the order reserving the water Is adopted by 

the board and shall not adversely affect any rights in 

existence at that time. 

t~t8t!9l The board shallt periodically but at least 

once every 10 yearse review existing reservations to ensure 

that the objectives of the reservation are being eet. Where 

the objectives of the reservation are not being eett the 

board may extend, revoke, or eodify the reservation. 

ttttl10) The board aa¥ IQdif¥ an existing gr future 

prder origjoally adapted to re,erye water for the purpose gf 

maintaining elni•u• flgw. leyel. pr quality of water. $0 as 

tg reallocate $UCb re&erwattgn pr pgrtlpo therepf to an 

applicant who is a qualified reseryant under this section aE 

wbo=+s etigtbte for a perelt to opprapriete •oter nnfer tbia 

VArt• Reallocation of reseryed water eay be eade by the 

bgard following ootice apd bearing wbfreip tbe b0 ard find$ 

that ALL OR PART Of THE RESERYATIQN IS NOT &EQIJI&Ep EQR ITS 

PURPOSE ANQ THAI THE peed for the reallgcat1 0n bas been 

sbgwn h¥ the appljcapt t 0 outweigh the peed sbowp b¥ the 

original reseryapt. REALLQ(ATIQN Of RESERVED WATER SHALL NOT 

24 AQYERSELY AFFECT THE p&IQRITX QATE DE THf RESEBVATIDNo ANQ 

25 THE RESEBYATION SHALL RETAIN ITS PBID81IX DATE DESPITE 

-5- Hll 81t2 
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BEAILQCATIQN IQ A DIFFERENT ENTITY EQR A QlfFEftENT USEe 

~~ retain its priority dote =d•s~tto reolJocotiDft to o 

REALLQCATF VATER RESERVED UNDER THIS SECTION ON ANY STREAM 

OR RIVER MQRE FREQUENTLY THAN QNCf EVERY 5 JFABSe MIENEYEI 

¥6f£ft IS 8fAIIB£AIEBz=fHf=Pftfftftif¥ RAJ£ IF JHf MEV YSf IS 

ftt£-=tiif;==it=ftHI;t;Bf;HIBNw N!ft=='flt£==8UE BE filE BRI&INAL 

lt:ESEII:'I!tf:II!Ne 

ttu«n, Ihe NtiMHHSflH&tttft::-=fttE=flHIItiSI BNS ===9f 

es z '''' fH£ =bQord •h8JJ •••lOR the toJJo•ina o•d•• of 

,.et-- lftt!tast:r iol ••e• 8fttffl;t!ifS. 

fdt= eO I Dt!!DODCO ef=winfnt=ftmn-hyth=stt=.,.utj:y==of 

JlllUb 

ft!titiiClll Nothipg in this section yests the bgard 

•ith the autbgrlt¥ to alter a water right that ls not a 

reservat;,lon.• 

Section 2. Effective date. This act Is effective on 

passage and approval. 

-END-
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March 15, 1979 

SENA'l'E STJ\NDTNC COMMJ'l"l'EE REPORT 
(Natural Rcsourc0s) 

... 'l'hiil !louse Bill No. 842 b(' am('nd<'d .:ts follow~;: 

.. 

•• 

... 

... 

l. Tillt•, lines 6 through 9. 
Follow i ny: "MAINTAINING" on li nc' 6 
~~trikv: "IN-STREAM" 
Insl:rl: "MINIMUM" 
Followill<J: "FLOW" un line fi 
Strike: remainder of lint~ 6 through "HEQUIRED;" on line 9 
InS<.,' r l: ", LEVEL, OR QUALI'I'Y OF WATER; L TMI'l'ING MINIMUM FLOW 

RESERVATIONS; REQUIRING ADJUDICA'l'ION BEFORE AWARD OF RESER­
VATIONS; CL/\IHFY ING THE METHOD OF APPH.OP RI l\'l'ION OF CERTAIN 
RESI::HVl"D Wfl.'l'EH;" 

Following: "SECTION" on line 9 
Str i kl': "BS- 2- GO 5" 
Insert. "BS-~'.-316" 

2. Pa<Jc t, line 13 throuqh 1 ine 4 on paqc 2. 
Follow i nq: li nc 12 
StLikv: Section 1 in its entirety 
Insc~rt: "Sc,~tion 1. Section 85-2-316, MCJ\, is amended to read: 

"85-2-116. Reservation of waters. (l) The state or any poli­
tical subdivision or agency thereof or the United States or 
any agency thereof may apply to the board to reserve waters 
for existing or future beneficial uses or to maintain a mini­
mum flow, level, or quality of water throughout the year or 
at such periods or for such length of time as the board desig­
nates. 

(2) Upon rccc•iving an application, the department shall pro­
ceed in accordance with 85-2-307 through 85-2-309. After the 
hearing provided in 85-2-309, the board shall decide whether 
t~o rc~;l•rve the water for the applicant. The department's costs 
of 'Jiving notice, holding the hearing, conducting investiga­
tion:;, dnd mnking recorcts incurred in acting upon the applica­
tioll t.o reserve water, oxcept the cost of salaries of the de­
partmt>nt•s pc~rsonnel, shall be paid by the applicant. 

(3) Tho board m.::~y not adopt an order reserving water un-
less ll1o applicant establishes to the satisfaction of the board: 

(a) the purpose of the reservation; 
(b) the need for the reservation; 
(c) the umount of water necessary for lhe purpose of the 

resc· rv;~ tion; 
(d) that the reservation is in the public interest. 
(4) If the purpose of the reservation requires construction 

of a storage or diversion facility, the applicant shall estab­
lish to the satisfaction of the board thot there will be pro­
gres~:; toward completion of the facility and accomplishment of 
the purpo~>e with reasonl.lblc c1 i l i.~Jt•ncc in accordance with an 
establi~hed plan. 

(SL_'I'Jl~ bour:__c! __ ~l1all__~imit any rescrvati_ons after [the ef­
fectiv(' date of this a.ct] for maintenanc" of minimum flow, 
_!~V~' I ~--~?-:t~ §.:u;\TIIi __ C?f wa_~e~thil t it aw-R_r(1_s-=_~-~~"lny point on a 
stream or river to u. maximum of the historic low flow as de­
t~-rn_~j_f~~~f-by __ rJie---~fepartnlen t at suc}2.___£0in t" o-n the stream or 
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(6) The board may not after [the cf~~_c_t:.!.':..~!ate of this 
actl award any reservation on any stream~~ __ _:r.1v~r unt1l the 
existing water rights on that stre_~:lm or :r;1ver have been ad­
judicated in accordance with this ch~!:C~_: __ 

~5t(7) After the adoption of an order reserving waters, 
the department may reject an application and refuse a permit 
for the appropriation of reserved waters or may, with the 

approval of the board, issue the permit subject to such terms 
and conditions it considers necessary for the protection of 
the objectives of the reservation. 

(8) Any person desiring to usc watPr rf'~;ervcd to a conser­
vation district may apply tOtFie departnH~nt for a permit under 
85-2-302, the department shall maintai~records of permits 
issued for water reserved to conservat~on districts and be 
responsible for rendering all technical and admln1strat1ve 
assistance in the processing of such aPJP[rcations for the 
conservation aistricts. The conservat1on d1str1ct must con­
cur with the department's actTOrl on any appl1caBon for a 
permit for waters reserved to the district. -

"'{6t(9) A reservation under th1s scctfOnshall date from 
the date the order reserving the wu ter i ~3 .'ldopted by the 
board and shall not adversely affect any rights in existence 
at that time. 

i~t(lO) The board shall, periodicully bul at least once 
every 10 years, review existing reserv;lf ions to ensure that 
the objectives of the reservation <H C' IH~ i ng met. Where the 
objectives of the reservation are not being m0t, the board 
may extend, revoke, or modify the n~st~rv,ltion. 

(11) The board may modify an c;dsti.ng or future order 
originally adopted to reserve --wa£(~- TOr the pur[)o8corffiain­
taining minimum flow, level, c)r qualTty of water~ so dS to 
reallocate such reservation or portion thcrco£ to an-ii£pli-
cant who is a qualified reservant tmder ____ Uns section or wl1v 
is eligible for a permit to approprT:"lte water under tiTs--­
part. Reallocation of reserved watcr-riii1y-l:)c------m;JC'Il' by tne 
board following noticE> and lH•m:=Tng w11;::-;-r0Tn--ffie bnard finds 
that need for EFie reallocat1on has bccil ·snowJ1-Ey the applT­
cant to outwe1gh the need shown by Em~--o-rrglnai reservant. 
Reallocat1on of reserved water shall not adversely affect 
the pr1or1ty date of the reservation, ;md the reservation 
shall reta1n 1ts pr1or1ty dat~ despite reallocat1on tn a 
different ent1ty for a different use. 

(12) The board shall ass1gn the following order of pre-
ference to reallocated reservations: ------------

(a} municipal and domestic use: 
(b) agr1cultural anc1 stock •.va te r US('; 
TCl 1ndustr liT-us(~,-;------~-----""-.. --"-------
{d) m~tn~enil~ce~-_9~~-minimum flow, __ !!.:._~~'.L~ or qualit·_y of 

water. 
{13) Nothing in this section vests thf' board with the 

author1 ty to alter a water right thaTTs- not a rcservafion." 

.. 

.. 

\ . . ' 
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... 



•• Governor's Amendments to House Bill No. 842, reference bill 
including free joint conference committee report dated 4/10/79. 

( 

1. Title, line 7. 
Following: "MINIMUM" 
Strike: "IN-STREAM" 
Insert: "MINIMUM11 

2. Title, lines 12 and 13. 
Following: "RBSBRVA1P%9N61'" 
Strike: "CLARIFYING THE METHOD OF APPROPRIATION OF CERTAIN RESERVED 

WATER;" 

3. Page 4, line 15. 
Following: line 14 
Insert:· "shall make application for such use with the district, 

and the district upon approval of the application" 

4. Page 4, line 16. 
Strike: "DESIRED" 
Insert: "approved" 

5. Page 4, line 18. 
Following: "rendering" 
Strike: "all 11 

6. Page 4, line 19. 
Following: "assistance" 
Insert: "with~n the department's staffing and budgeting limitations" 

7. Page 4, line 23. 
Following: "a'!i:st.r!:et.'i'" 
Strike: "NO SUCH USE MAY BE PERMITTED WITHOUT CONSERVATION DISTRICT'S 

CONCURRENCE. I 

8. Page 5, lines 13 through 15. 
Following: "section" 
Strike: "or who 1s eligible for a permit to appropriate water 

under this part" 

9. Page 5, lines 20 through 23. 
Following: "reservant." 
Insert: "Reallocation of reserved water shall not adversely affect 

the priority date of the reservation, and the reservation shall 
retain its priority date despite reallocation to a different entity 
for a different use." 

10. Page 6, lines 1 through 3. 
Following: "YEARS." 
Strike: t.:WeE.tl'e:maincter of _lines 1 "-through 3:' in their _'entirety 

11. Page 6, lines 4 through 11. 
Following: line 3 
Strike: subsection (11) in its entirety 
Renumber: subsequent subsection 


