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INTRODUCED BY

A BILL FOR AN ACT ENTITLED: “AN ACY TU GENFRALLY REVISE THE
LA RELATING TO MAJOR FACILITIES AND SITING; AMENDING
SelT1a8sS TH5-2-211 75-20-103, T5-20-104y T5-20-203,
T9-20~211e T5-20-213 THROUGH T95-20~21%¢ 15-20-718 THRGUGH

TH=20~-222y T5-20-301 75-20-302¢ T5-20-3064y T5-20-4014

T5-2U0~-402y T5-20-406y 15-20-408s 75-20-501y AND T5-20-503,

MCA; ANG REPEALING SECTIONS T5-20-1101 THRUUGH T5-20-11705.

HCA"

3E IT ENACTED BY THE LEGISLATURE OF THT STATE NF MNONTANA:
Szction le Section 75-20-103, MCAs is amendecd to read:
"T5-20-103« Chapter supersedes other laws or rulese
This chapter supersedes other Yaws or requlustions gxcept as
wrovided jn_T5%-20-401e If any provision of this chapter is
in conflict with any other Taw of this state or any rule
promul 1ated thereundery this chapter shall  jovern and
centrol and the othar Taw or rule shall be deened superseded
for the purpose of this chaptere Amendeepis to this _ghapter
shall have the same effects”
Section 2« Section 75-20-104s MCAy is amended to reads:
"75~20-104a O=2finitionse In this cha;trry unltess  the

cont:xt requirces otherwise the following definitions applys
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{1} "Addition thereto™ means the installation of new
wochinery and cjuiprent which would significantly change the
conditions under which the certificatc was issuade

121 _"Application® means _an - agplicatjon  _for _a
certificate submitted in accordance with this chapter and
ihe rules adoptud hereunders

t+2¥{3]1 "Associated facilitics® includes but s not
limitod to transportation links of any kindey aqueductse
diversion damss transmission substationss storage pondse
reservoirss and any other Jdevice or equipwmsent associated
with the production or delivery of the energy form or
product produced by a facilitys except that the term does
not inctude a facility.

$+33[4) "cecerd™® means the board of natural resources
ana cénservation srovided for in 2-15-3302.

t4315) "Cerrtificate™ means the certificate of
environmantal  compatibility and public need issuad by the
board wunder this chapter that is requirad for the
construction or operation of a facility.

$5¥16) "Lommeince to construct™ means:

{a} any clearing of lands excavations constructions or
otner action toat would affect the cnvironment of the site
or route of a facility but does not mean chanues needed for
tocpurary use of sitos or routes for nonutility purposes or

us2s  in securin. geolojical dataers including necessary
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Lorings to ascertain foundation conditions:

{b) the fracturing of wunder round formations Ly any
means if such octivity is related to the possible future
davelop.aznt wf 3 gasification facility or a facitity
2mploying yeothormal resources but doas not include the
Jothering of geclogical data by boring of test holes or
sther undder Jround explorationy investigations cr
experimontation;

{c) thas commencement of emineat dJdomain proceedings
under Titte 70s chapter 30y for land or rights-of-way upon
or uver which 3 facility may be constructed;

(d) the ri:location or upgrading of an existing
facility defined by (b} or (¢} of subsection €3 (3}
including upgrading to a design capacity covered by
subsection €% 13)(b)s except that the term does not include
normal maiatenance or repair of an existing facility.

6371 "Jepartment™ maeans the departeent of natural
resources  and conservation provided for in Title 2s chapter
15+ part 33.

+#3{8]1 "Facility™ mcans:

{a) each nlantey unity or ather facility and
associated facilitiess except for oil and g+s refinericse
designed for or capable of:

{i) jenerating S0 megawatts of electricity or more or

any addition thereto  {except pollution control facilities
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approved by the department of health and environmental
sciences added to an existing plant) having an astimatad
cost in excass of $250,000;

{ii) producing 25 million cubic feet or _@ore of s
derived from coal per day se-more or any addition ther<te
having an estiadted cost in excess of £250,000;

{(iii) producing 25000 birrels of liquid hydrocarbdor
products per dJday oFr moere or any addition therete havina an
cstimated cost in excess of 325040005

{iv) eariching uranium minerals or any addition theroto
having an estimated cost in excess of $250,000; or

{v) wutilizings refinings or converting 500,000 tons af
coal per year or more or any addition thereto having @an
estimated cost in excess of $250,000;

{b} each electric transmission line and assoCiated
facilities of a design capacity of morc then %7 kilovoltss
except that the term does not includle an electric
transmission line and associated facilities of a dasign
capacity of 230 kilovolts or Yess and 10 miles or less in
lenyth;

{c) each pipeline and associated facilities designed
for or capable of transporting gass waters or liquic
hydrocarbon products from or to 3 facility located within or
without this state of the size indicated in subsection +¥3¥

[B}lay of this scctiong

—fy -
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{d) any use of geotherﬁal resourcass including the use
of underground space in existence or to be creataedy for the
creations uses or conversion of enerqgy+s _designed for _or
capable of deliwery __of geothermally  delivered _power
equivalepnt to 25 million Btu_ _per hour or mores _or _any
325040009

{e) any underground in situ gasification of coale

t8)——mMan+cipaiity®-geans-any-—Ccounty-—or--municipeatity
within-this-states

(9) "Person”™ means any individuale groupe firme
partnerships corporations cooperatives associatione
government subdivisions government agencye local governments
or other organization or entitys

{10) "Transeission substaticn®™ geans _any structures
devices Of equipment assesblages cosmonly Jocated  aod
desiygned for wvoltage  regulations circuit _protecticons or
amitehing necessary for the consiruction or oparatign cf _a
proposed transmission lines

+49¥{11) "Utility™ means any person eongaged ia ony
aspect of the productions storages sales delivoarye or
furnishing of heats clectricitys 5as¢ hydrocarbon productisy
or energy in any fora for ultimate public use.”

Section 3a Section 7%-20-203s ACAs is amcnded to read:

nI5-20-203. Certificate transferables A certificate
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may be transferrade subject to the approval of the
oepartment Doardes to 3 person who ajgrees tn comply with the
termsy conditionse and wmodifications contained therein.®
Section 4. Section 15-20-211s MCAs is amended to read:
*75-20-211« Application -- filing and contents -—-
proof of service and noticee (1) {a) An applicant for a
certificate shall file with the department a-verified an

applicationy in such form @as the board by rule or the

-department by order prescribess containing the following

information:

(i) o description of the location and of the Ffacility
to be builtt therecn;

{ii) 3 summary of any studies which have been made of
the znvironmentil impuct of the facilitys

{iiéi) a statement explaining the need for the facility:

{iv) a description of eny rcasonable alternate toestion
or locations for the proposad facilitys a gengral
description of the comparative scrits and detriments of each
location submitteds and o stotcuent »f the reasons why the
primiary proposuvd location is best suited for the facilitys
and

{v) such other infarmation a3s the applicant considers
relevant or as the board by rule or the department by order
T juirosa

{b) A coboy or copies nf the studies referrad to in

v HE #eT
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subs:ction {1}{a}(ii} abave shall be filed witi the
daepartments if  ordereds ond sh211 be svailable for public
inspoectiune

(<) An application may consist of n application for

two or mor. facilitics in combination which ar» chysicoally
an:d diractly attoched to 2ach cother and are ovarationelly 3
sirnjle operating cntitye

{3) An application shall be accompanied by proof of
service of 3 copy of the application on tho ehief--ex~cutrve
offtrcer-of-esch-munircipetity-ond-the-hesd-of-esch-aov-rasent
eqency  County Commissioners City ar couoty planning Loardss
and federal ageociss charged with the duty of protocting the
cavironaont or of plaaning land use ia the ared in which any
portion of the proposed facility #s-te gay be locateds both
a5 primarily and as Jlternatively proposeds and_gn_the
following. state government agenciess

La)_ _esovironsental quality councili

{e) departaent of gublic service regulatioeni
Ld)__gepartaent of fish apd Jaazi

{e}_ _deparimept of state lands;

1f£)_ depariaent of comsunity affairs:
{u)l__department of highwaysi

1o} _departucnt of rovepuei

£i)__.the ottoroey gepgrala

-7~
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{+) The <copy of the application shall be accompanied
by a notice specifying the date on or abcut which the
application is to be filed.

{5} An application shall 3lsc bc accompanied by proaf
that public notice thereof was given to persens residing in
the monicipalities———entitted——-to-—reecsive-—notice-—under
snbsection-{3y-of-this--section——by-—the--pubdicerion-——af--»
summary-of-the-applicotion-—and-the-date-on-or-abaut-whiekh-i¢
is———to---pe---fited--in--those--newsnaperes—-as--witl-—serve
substantietty-to-informthose-persons——eof--the--asppticatrons
area. _or _alterpative oareas in which .any portion of the
proposed facility msay Dbe locateds by publication of _a
aummary _of _the application in thosc newspapers thar will
substaptially inform those persons of the applications

{6} In additions the department mays after filings
require the agplicant to serve notice cof the application or
copivs thereofs or boths upon such other parsonsy and file
proof thercofs a3s the department may deem oppropriite.®

Section Se Section 75-20-213, MCAe is 3mended to reacd:

"75-20-213. Amendment - restrictionse {1} Arn
applicotion for an amendment of an application or 2
certificate shall be in such form and contain such

information as the board by rule or the departwent by order
prescribese Notice of such an application shall be given as

set forth in (3)s {4)s and (S5) of 75-20-21l.

-~8-
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(2) if-en-a-endnent—te-hn—origine*--app%ieetion—-nau*d
resgit--in-a-substanttol-chonge—of-—the-originat-appiicationy
An__application for an amendment of an  application is
teguired if the department determines that there _is a
substantial) change in. the locations designs or operation of
3l or a oortion of the facility other than as arevided in
ihe alterpates set forth in the original _applications swveh
Such an amendment shall be considered as a3 new applicetion
and a new filing fee shall be required.

433 _If the depariment _determines that _a _proposcd
change _in _the locations designs or operation of a proposed

chaptere the department $hall require 3 new apnlicatien and
filing fees"

Section be Section T5-20-214y MCAy is amended to raad:

n"T5-20-214« Hotice of intent to filee« A potential
apgplicant for a certificate may file a notice of intent to
file an application for a certificate for 2 facility defined
in ¥5-28—-1684¢Fy 15-20-104{8) at least 12 months prior to the
actual  filins of an applicatione The notice of intent shall

specify the type and size of facility to be applied fory its
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proferred locations a description of reasonable alternative
locationss and such information as the board by rule or
departaent by order requiress An  applicant complying with
this section is entitled to a 5% reduction of the filing fee
required under T5-20-215."
Section T« Section 75-20-215s+ MCAs is amended to read:
®75-20-21%« Filing fee -- accountability — refund -~

uses (1) A filing fee shall be deposited in the earmarked

-revenue fund for the use of the departwent in administering

this chapter. The applicant shall pay to the department a
filing fee with--the-applicntiony based upon the estimated:
cost of the facility according to the declining scale which
follows:

{a) 2% of any cstimated cost up to $1 millioni plus

(b) 1 of any estimated cost over $1 million and up to
$20 millioni plus

(€} 0e5% of ony estimated cost over 320 miltion and up
to 5100 million; plus

(d) 0e25% of any Jowmount of estimated cost over $100
million and up to $300 million; plus

{e) «125% of any amount of estimated cost over $300
millione

£2) _fa} Ibe tota) filing f2e sbal) be submitted to the
departmont  _upes_ _subaission of _an_  application unless the
applicant and the department have previously agreed to g

-10~- HB 8 9 E.’.}?
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schedule of payments  whereby o filing fee may be paid in
inatallmentsa

ib)_ _if the applicsot ond Jeparlocpt _sgree _to  the
payment of o filing fee op _the _installesent hasise tha
revepuc derived from the filing fec must bLe sufficient _to
zoable  Lhe depariments the bouards the duly authaerized state
alr_and water cuality ogenciese Sh2  agcogics listed io
15-20-21G14] yad__th aklorogy geocial fo carcy oub their

ibiliti ioc_this cl
icl 1f an agreewent is oot <ntered but the _applicant
; il fee in_i Llae Lt 1i

way_.pay . the filing fee in asccordaoce with g scheduls of

431 The estimated cost of wpjrading an  existiog
transpissien substation may ool be ioncluded jo_ the estisated
cost of a prouosed facilily for the uurpose of calculating a
filiog fee.

t2¥44)} If an application consists of o combination of
two or more facilitiess the filing fece shall be based on the
total estimated cost of the combined fucilitiese

+33445) The applicant is entitled to an accounting of
moneys expended and to 3 refund with i{nterest at the rate of
£% _a year of that portion of the filing f2e not expended by

-11-
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the department in carrying out its vresponsibilities wunder
this chapters A refund spball___be _made_ _afiar 311
wluipkstrative and judicial remedies have been exhausted Ly
all 2arties to the certification procgedingss

t4¥4{6) The revenues derived from filing feerc shall be
uszd by the department in compiling the information required
for rendering a decision on a certificate and for carrying
aut its and _the bgard®s other responsibilities under this
chapter witir—-respect-—-to——the-—-facitity-—coverad--hy-—-the
certificote-—-for--a-——period-—-neot-to-excecd-S-yunrs-after-the
rertificoate—-—is——--iesned-—-for-——facitities-—-defined-———3in
$5-28—164€F¢th)——and-tet-or-not—to—edceed-108-years-afesr—the
eertificate-——is——-issved——-for———-facitities—-—defined----in
F5-20-104tFrtedv——tddy—ond-tedwy except that a pinimum of 53
of thce revenues derived shall be allecated to  the attorney
yeneral by the Jdepartment if he becomes gn_active party to
the certification procgedingsa™

section 3« Section 75-20-215s MCAy is5 oamonded Lo read:

"75-20-216+ Studye evaluations 3nd report on proposed
facility -- assistance by other agenciese (1} Afior receint
of oo applications the Jdepartment shall withip 32 _cays
notify the applicant in writing that:

{a) the application is io compliance and is accepted
as_coapletes Qr

ib) _the application is not in compliapce zad lisi _the

-12-
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dﬁfi;ien;igi.__ihe::ini___nnd_._unnn___snnzan;ian__nf_.xngsg
deficicncies and resubmission by _the  applicants.  _the
department shall within 20 days poxify tha applicaet ig
writing _that _the application is io cospliaoce _and _js
accepted 3s coapletas

12y If_ _ap applicatiogn is_accepted as cuowpletes within
60 duys of the original _receipt by the depactmeol  under
subszction _(l){a)s the application’s effective filing and
regczipt  date relates back to the original _date __the
application was  fileds In. a1l other cases the effective
filing and recejpt date is the date oo which the departeent
accepts the application 3s completes

t+¥{3]) Upon receipt of an application complying with
75-20-211 through  T5-20-215, and _this _sections the
department shall commence a3n intensive study and evaluation
of tha proposed facility and its effectsy considaring all
the criteria listed in 75-20-301 aqd 75-20-503%, Ihe
departament shall uses to the extent it considirs agolicebles
¥alid and uscful existing studies and regorts  submitted by
ihe apolicant or compiled by 2 state or foderal_aguncys

£t2¥[%4) dWithin 2 years following receipr accentance of
an application for a facility as defined in {a) and (d} of
F5-28-104¢F¥y 15-20-104{8) and for a facility as defined in
{b) and (c) of F5-20-3¥84+FF I5-20-134[3}) which is more  than

30 wapiles in length and within 1 year for o facility as

-13-
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defined in (b} and (<) of ¥5-28-304t¥¥ 15-20-104(Ff} which is
30 mites or loss in ltengthe the deportment shall make a
report to the board which shall contain the department®s
studiesy ecvaluationsy recommencationss other pertinent
documents resulting from its study and evaluations and the
f+nat an cnvironawntal impact statement gor_analysis prepared
pursuaot to the Montons ELnviropnmeontal Policy Acte if such 2o
analysis _is_reqQuirede If the oapplication is for a

.combination of two or more facilitiess the department shall

make  its  report 'to the bhoard within the greater of the
lengths of time provided for in this subsection for either
of the facilitiess

433[31 Tnec departments of health and environmental
sciencese highwayss community affairse fish and gawes state
landss reveoucs and public service regultation shall repert
to the departmont information relating to the impact of the
proposed  site on  each department®s area of expertise. The
report may include opinions as to the dvisability of
grantinge denyings or mocdifying the certificates The
department shall allocate funds cbtained from filing feecs to
the departaents &sking reports to reiaburse them for  the
cost, of compiling information and issuing the required
repeorte®

Scetion T Saction T5-20~21%. MCAy is amended to read:

*79-20-218« Heraring date —— location_ == departmont _to

M &2 °

-1%4-
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act s . otaff -—- Dbearings to  be  held jointlye L1) Ypon
receipt of the department's report submitted under

15-20-216e the hoard shall set a dote for » hearing ta bagin
not  Fore than 120 days afrer the receipt. Fxcept for those
heariags involving opplications subwitted for facilities as
gefined in (b} and (c) of I5-20-3354T% IS5=20-104{R)
certificetion heusrings shall be conducted by the ho-cd in
the county seat of Lewis and Clark County or the county in
which the focility or the greater partion therecf Is ton  he
locatcde

{2} __I1f _the departsent does not_ _participatz _as an
aciive purty in a certifjcation proceeding it shall _acx _as
the staff _for the board throughgut tne  Jdecisionmakiag
procass and the hoard say request the degartsent to._oreseot
Lostiopoy or crossvexamips witnesses as the board considers
QECassary and 2pprogciatos

L3} _The duly authorized atar: sir._ s0d. . dater. juality
deebhlies . zbhall _held _apy reauiced Loreit heaciogs_cegquiczd
utdar laws adsipistered by those ageacies  in__conjuanction
mikh _the boord certificgtion hearipls _Ibe  Lige acrieds
establisbeg for revicwing an application ang for Issuinog _a
decision_ _on certification of a prapased facility under this
chapter suparsede the tise poriods soecifizd ip ather laws
admipistered Dy _the .duly avthoriZed  statz air aad water
Quatity aggociesa”
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Section 10. Section 75-20-219s MCA. is oamended to
read:

"75-20-21%9. Hearing on amendgent of apptiestion
cgriificates 11) On an application for an amendment of a
certificates the board shall hold a hearing in the same
mamner as A hearing is held oa an application for o
certificate if the board determines that the propoesed chanaee
in the fzcility would result in any material increase in any
environmental impact of the facility or a substantial chanje
in the lgocation of &1l or a portion of the facility othor
than as provided in the alternates set forth in the
applicatione

42)__1f _an_ agplicatiop for 3o aseodpent results from
Lhe request of an affectad landowner upon whose lasd _the
facitity is _located or from the reguiresents of other
governgenk agencies and if the apendment would pot result in
a0y mgaterial increase in aoy environmental ixpact god if the
ascnaeent dould not rosult in a substaptial . changs _io _tha
location of ali or 3 portion of the facility, the bgards may
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under the Montapa Administrative Procadure Acta™

Section 1le Section 7T5-20-220s MCAe s amended to
read:

"T5-20-220. deariay examiner - restrictions__==
btizse E1) If the board appoimts a hearing examiner to
conduct any certification proceedings under this chaptery
the hearing examiner may not be a member of th= board ers an
empltoyee of the departmentes_ or a mesber or _employee . of _a
duly_ _authorized _state ajir aand water guality _agoencyas A
mith the Doords 1f a duly authorized stake _air _and  water
<uality agency perait hearing is requireds the board and the
exapinegs

42} A prehgaring conference shall Qe _held following
notice within 00 days after the department’s report has Deeo
filed with the bosrds

13)__The prebearinyg copfernnce shall be organized and
supervised by the hearing examinars

{4) _The arehearing counference shall he directed towarg
the deparipeni®s _reports agd an  ideptificition _of _the
ditnzsses and documentary exhibits to he uresepted by the
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at_least 20 days prior to the date set for the hearings for
amd_smwm.mm._ﬂm_:m
introduction of osw evidance at any time.

i6) Public witnesses _and other joterested public
parties may appear aod present oral testimony at the hearing
er._subsjt _writtep festimony to the hearing examiper at the
tine of their appearances These  witonesses are _subject to
Lross-cxamindtions

4112 The heariog _sxaeinar . shall _fssue 3 prehearing
order_specifying the issues of faci and of laws _jdeptifying
witnassas and other interested pariies who have submitted
uritten testieonys Scheduling times for the presentation of
aral tostimony Dy public partivse outljiolag._the _order in
shich the hearing shall_ proceeds and establishiog aoy other
special rules to expedite the hearing which _the hearing
LxINiner may adapla

e 4 E 929
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L8} At the conclusion _of the hearings the heariog
esamipar shall declace tbe heariog closed and shalle _withio
20__days of tihat dotcs pregare and subpit to the hoard and
the guly aguthorizod stote ajr asd water gquality agencys _if
Oucessarys gropoced. findings  of facts conclusions of lows
aod_a reqcoamendad decisionas

{2} _Ihe bhearing  examipec__appojoted to conduct . a
certification groreading under this _chapter shall insuce
hat _the tise of the procgedings fros the date the
deapartsent®s repork is _filed  with the  board uotil the
recommanded regort and order of the examioer is  filed _with
tba__boards .does oot exceed 12 <calendar mopths usnless
extended by the board for good causes™

Section 12« Section 7T5-20-221s MCAy is awmended to
read:

*75-20-221« Parties to certification proceeding -~
waiver__z- _attorney gooucal. (1} The parties to a
certification proceeding pay include as gctiye parties:

{a) the applicant;

{th} each munvedpediey poljtjcal entity and government
agency entitted to receive sarvice of a3 copy of the
application under T75-20-211{3):

(c) any person residing-in-a-munieipeddty entitled to
receive service of a copy of the application under

75~20-211({5);

-19-
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{d)} any nonprofit organization formed in whole or in
part to promote conservation or natural beauty; to protect
the environments personal healths or other biologicat
valuss; to preserve historical sitzs3 to promote consumer
interests; to represent commercial and industrial agroups; cor
to promote the orderly development of the areas in which th2
facility is to be located; or

{2} any other interested person pho gstablishes ap
iotorast ip the proceedings end

{f) the departmentw; _apd

+23(3) Any party identified in {(b)e {(C)+ {(d)}r end or
te) of subsection {1) waives h#s the right to he a party if
e the party does not participate ora¥dy-nt in the hearing
before the bhoarde

14) The attorpey geperal sball participate os__an

L3} _The_ _attorpey  general sball) be the representative
of the public interest on all matters caised in the hearings
related to the criteria established jn T5-20-301 _ and
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15-20-202«"

Section 13. Section T5-20-222y MCAs s amended to
reads

75-20-222+ Record of hearing -- procedure -— rules of
evidence - burden of proofe (1) Any studiess
investigationss reportse or other documentary evidences
including those prepared by the departments which any party
Wishes the board to consider or which th2 board itself
expzcts to utiliza or rely upon shall be made a part of the
Tecords

{2} A record shall be made of the hearing and of all
tzstimony takens.

(3) cxceot as expraessly sodified in 75-20-220s Fhe the
contested case procedures of the Montana Administrative
Procedure Act shall apply to the hearings except that
neither common law nor statutory rules of evidence need
applye The board may make rules designed to oxclude
repetitives redundanty or irrelevent test;mony.

{(#) 1In a certification proceeding held under this
chigpiers the applicant has the burden of showing by clear
anu convincing evidence that the application should be
jranted and that the criteria of 75-20-301 arc mete®

Section l4. Section 7T5-20-301, MCA. is am-nded to
reads

"75-20-30le Decision of board -- findings nacessary

=21~
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for certification. (1) HWithin 99 40 days after the—dase-day
of-the-heeringy subsission of the recommended decisico by
tha __bearing. . 2x2miners the board shall wsakc complete
findingse issuv oun opiniony and render a decision upon the
records either granting or denying the application as filed
or granting it upon such termse conditionsy or wodifications
of the constructions operations or maintenance of the
facility as the bourd considers appropriatee

{2} The board wmay not grant a certificate either as
proposed by the aphlicant or as modified by the board unless
it shall find and dstermines

{a) the basis of the need for the facility;

it} the nature of the probahle environmental impact;

{c) thot the facility represents the minimum adverse
environmental impsctey considering the state of available
teshnology and the nature and economics of the various
alternatives;

{d) coch of the criteria listed in 75-20-503;

(e} in the case of an electrice gase or liquid
transmission ¥ino or aqueduct:

(i} what parte if anys of ths Vine or agueduct shall
be Yocated undergrounds;

{ii) thut the facility is consistent with regional
ptans for cxpinsion of the appropriate grid of the utility

systous  serving the state and interconnected utitity

HE R&T
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systems; and

(iii} that the facility wil' serve the interests of
utility system =copomy and reli=bility;

(f) thot the location of the focility as proposed
conforms to applicable state and local laws and requlations
issucd thereunders except that the board eay refuse to apply
any local law or ragulation if it finus thate as applied teo
the proposed facilitys the law ur requlation is unreasonabiy
rastrictive in view of the axisting technolojys of factors
of cost or econcmicse or of the needs of cansusmerse whether
Tocatad inside or outside of the directly affected
government subdivisions:

{g) that the facility will serve the public interests
conveniences and necessity; and

{h} that duly authorized state alr and water quality
agencigs have certified that the proposed facility will not
violate state and federally established standards and
implementation plans. The judgments of duly authorized air
and woter quality acencies are conclusive on al) questions
ralated to the satisfaction of state and foderal air  ond
water Jquality standardse.

{3} 1In determining that the facitity will serve the
public interests conveniences and necessity under subsection
{2}{g) of tiris sections the board shall consider:

fay the items listed in subscctions [21(a) and (2)({b)
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of this section;

(b} the benefits to the applicant and ths state
resulting fror the proposed facility;

{c} the cffects of the economic activity resultin
from the proposed facijitys

(d) f{he effects of the proposed facility on the nublic
healthy welfaree and safetys

e} any other factors that it considers relevant.

(4} Considerations of needs public neede or public
convenience and necessity and demonstration ther=z2o0f by the
applicant shall apply only to utility facilitiese

45} __1f the duly authorized state ajr and water quality
agency _js__reguired to hold a hearings the agency shalls
within &5 days after submission of the recommended decision
by  tha bearing exasiners make complete findingss issue an
apinions and render a decision upon the records which _shall
be certifjed %o the board within 10 dayse The agency
decision constitutes the judgment of the agency on _all
guestions related to the satisfoction pf state and federal
air and woter quality standards and isplemeatation _planss
Ihe fioal _decision of the agency is conclusive on all
matters related to the satisfaction of state and federal ajir
and wateor guality standards apd the decision spall _ioclude
the permits required undey the Jaws admipistered by ths duly
authorized state air and water Quality ggyencies.”

-2~
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Section 1S. Section T5-20-302s HCAs is awended to
read:

"75-20-302. Londitions imposeds If the boarda
determines that the location of all or a part of the
uroposed fucility should be modifiadsy it may condition its
cartificate upon such modifications provided that the
muntctpatities—-end persons residing ¢therein jp the arga
affected by the modification have been given reasonable
notice of the modification.”

Section l6e Section T5-20-304&s MCLAy is amended to
read:

"15-20-304. MWaiver of provisions of certification
proceedingse +¢¥y——Any——ef-—the——-provisions——--deseribed——-in
F5-26-216--through——¥5-20~222-and-this—pert—meay-be—waived-hy
the-beard-for-good—cause—shown-with-respect—to--appiications
£ited——before—denuary—3¢y-1935v-applications~for-certificates
uneer-thés-aabseetion-nust—be—pro-pt*y-fitedv

+2%41) The board may waive compliance with any of the
provisions of T5-20—-216 through T75-20-2225 15-20-501s ond
cthis part if the applicant wmakes a <lear and convincing
showiny tu the beoard at a pubtic hearing that an immediates
urgent need for a facility exists and that the anplicant did
not have knowledge that the need for the facility existed
sufficiently in advance to Fully comply with the provisions

of T5-20-216 through 75-20-222y 15-20-50ls <n1 this parte.
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+3312) The board may waive compliance with any of the
provisions of this chapter wupon receipt of notice by a
ytitity or person subject to this chapter that a facility or
associated facility has been damaged or destroyed 3s @
result of firee floods or other natural disaster or as the
result of insurrections warey or other civil disorder and
there exists an  immediate need for construction of a new

fFacility or associated facility or the relocation of a

-previcusly existing facility or associated facility in order

to promote the public welfare.™

Saction 1Te Section 75-20-401y MCAy is amended to
read:

"75-20-401« Additional reguirements by other
governmental ajencies not permitted after issuance of
certificate -— exceptionse {1) Notwithstanding any other
laws 0O state or regional ajency or sunicipality or other
Joc3l governaent aay require any approvale consents permite
certificates or other condition for the constructions
aperations or maintenance of a facility authorized by a
certiticate issued pursuant to this chaptery except that the

state air aad water quality 3gency or agencies shall retain

suthoritys excluding the autborjty 1o cCopduct hearings__aod

153G which they have
or may be granted to determince compliince of the proposed

facilitly with state and federsl standards and implemcntation

M 8T
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plans for air Jand water quality and to enforce those
standardse

{2) This chapter does not prevent the applicstion of
state Yows for the protection of employees engaged in  the
constructions oparations or maintenance of 3 facility."®

Section 13e Section 75-20-402y MCAs |5 damended to
reqd:

*15-20-402« HMonitoringe The board emdy the departmenty
and the state 2ir aod water gualify gdgencies shall monitor
the opoerations of 311 certificated facilities for assuring
continuing cowpliance with this chapter and certificates
issued hereunder and for discovering and preventing
noncompliance with this chapter and the certificatess Ihe
applicant _shall _gay all expenses.related to the sonitoriasg
nlﬁn_asiﬂbllshgn_ln_inhsnnzi9n_iﬁlialixl_ni.lizznzlnl;'

Section 19« Section 75-20-406s MCAe is amended to
reads

®75-20-406s Judicial review of bodard decisions (1) Any
actixa porty as defined in 75-20-221 aqyrieved by the final
decision of the board on an application for a certificate
may obtain judicial review of that decision by the filing of
a petition in a state district court of competent
Jurisdictions

{2} The judicial review proccdurz shall be the same as

that for contested cases under the Montana Administrative

-27-

>

10
11

12
13
14
15
15

17

19
20
21
22
23
24

25

LC 1597/01

Procedure Act.™

Section 20s Section 7T5-20-408e« MCAe+ is amended to
read:

#75-20-408s Penalties for violation of chapter --
civil action by attorney generale {1} {3) Whoever commences
to construgt or operate a facility without first obtaining 2
certificate required under 75-20-201 or 3 w2iver thereof
under T5-20-304(3): having first obtained a certificate,y
constructse operatess or maintains a8 facility other than in
compliance with the certificate; violates any other
provision of this chapter or any rule or order adopted
thercunder; knowingly submits Ffalse information in any
reporty_l0-ycar plao or application required by this chajter
or rule or order adopted thereunder; or causes any of the
aforcmentioned acts to occur shall be liable to a civil
penalty of not more than 110.000 for each viclationa

{b) Each day of a continuing violastion shall
canstitute a separate offensce

{c) The penalty shall be recoverable in a civil suit
brousht by the attorney general on behalf of the state in
the first district court of Montanae.

{2} #hoever knowinaly and AiTTfully violates
subsection (l) shalt be fined not more than $10,000 for each
violation or imprisoned for not more than 1 years or boths

Each day of & continuing violation shall constitute a

-28-
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scparate offenses

{3) 1In addition to any penalty provided in subsections
{1} or {2)+ whenever the department determines that a person
is violating or is about to violate any of the provislions of
this sectiony it may refer the motter to the attorney
general who amay Dring a civil action on nehalf of the state
in the first district court of iMontana for injunctive or
other appropriate relief against the violation and to
enforce this chapter or a certificate issued hereunder. Upon
3 propar showings a permanent or preliminary injunction or
temporary reastraining order shall be granted without bond.

{4) The departaent shall alsc enforce this chapter and
briny legal sctions to accomplish the eonforcement through
its own legyal counsele

(5) AN fines and penalties collected shall be
daposited in the earmarked revenue fund for the use of the
Gepartment in administering this chapter.:

Section 21. Section 75-20-50ls MCAy is amended to
read:

"75-20-501« Annual 1langy-ranje plan submitted -
contants -- available to publice (1) Each utility and each
person contemplating the construction of a facility within
this state in the ensuing 10 years shall furnish annually to
the depariment for its review a long-ran:: nptan for the

construction and operation of facilitécse
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{2) The plan shail be submitted on April 1 of each
year and shall include the fellowin;:

{a) the general Tocatione siz2y 3nd type of all
facilities to be owned and cperat=d by the utility or person
whose construction is projected to commence during the
ensuing, 10 yearse as well as those Facilities to be removed
from sz2rvice during the planning period;

{b) in the case of utility facilitiess a description

.of efforts by the utility or parson to coordinate the plan

with other utiliéies or persons so 25 to praovide a
coordinated regional plan for meeting the energy needs of
the reglion;

{c) a description of tha efforts to involve
environmental protection and land use planning agencies in
the planning processs as well as other efforts to identify
and minimize environmental problems at the earliest possible
stage in the planning process;

{4} projections of the demand for the service rendered
by the wutility or person and explanation of the basis for

hiose projections and a description of the manner and extent
to which the proposed facilitias will meet the projected
demand; and

{e) additional information that the board by rule or
the Jepartment on its own initiativs or upoan the advice of

intercsted state agencies wight request in order to carry

-30-
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out the purposes of this chaptere

{3} The plan shall be made available to the public by
the departmente The wutility or porson shall give public
notice throughout the stata of its plan by filing the 2lan
with the envitonmenta) guality councils the department of
heatth and <nvironaental sciencess  the Aepartment of
highwayss the department of jublic servica regulations the
department of state Tandss and the departmont of community
affairsas Citizen enviroanantal protection and resource
planning groups and other intur-sted parscns may obtain 2
ptan by written request and paysant therefor (o the
department.s

18) A rura) _electric coaperative. may  furoish _the
department _with a2 _copy of the long-cange piag and Z-oyear
work plan required 1o be cowpleted under federa) rugal
glactrification  stotutes. inm lieu _of _the lang-range plan
required in subsection {l)s

L2)__Ho persop wmay tile an _apilication for _a facility
upless  the facility had beoo adequately identified in a
long-range plan b least 2 yozxes urler to azcceptance of  an
application by the departaenta”

Section 22. Section T5-20-503, MCAs i3 Awmended to
reads:

BT5-20-503. Environmental factours evaluateds In

evaluvating Jony~range plansy conducting S-year site reviowse
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and c«valuating applications for certificatesy the board and
department shall give consideration to the following list of
cnvironmental factorsg whare applicables and may Ly rule add
to Loe catequriecs of this section:

{1} enargy needs:

{a) growth in demand and projections of ne=di

(b)) availability and desirability of altarnativ>
sources of encrgys

(c) availability and desirability of alternstive
sources of energy in Yieu of the proposed facility;

(d) promotional activities of the utility which w3y
have given rise to the need for this facilitys

(e} socially beneficial uses of th2 output of this
facilitye including its uses to protect or enhance
cavironsental quality;

{f) conservation activities which could r2duce th~
need for more energy;

{3) research activities of the utility of new
technology available to it which might minimize
environmental impact;

{2} Vland use impacts:

(a} area of land required and ultimate use;

(b} <consistency with areawide state and regional land
use plans;

{c) consistency with existing and oprojected nearby

-32-
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land usei

{d) alternative uses of the site;

{e) impact on population already in the areas
population attracted by construction or operation of the
facility itself;

(F) impact of availability of energy from this
facility on growth patterns and populastion dispersal;

{g) geologic suitability of the site or route;

(hy seismologic characteristics;

(i} construction practices;

{j)} extent of erosions scouringe wasting of Yands both
at site and as a .result of fossil fuel demands of the
facilitys

(k) <corridor design and construction pracautions for
transmission Yines or aqueducts;

{1} scenic impacts;

[m) effocts on natural systemse wiadlift' plant 1ifes

{n) impacts on important histeric Aarchitecturaly,
archeologicals end cultural areas and features:

(o) c¢xtent of recreation opportunitics and related
coapstibtle usesi

{p) public recreation plan for the projects;

{q) public facilities and accommodation;

{r} opportunities for joint us2 with ~nergy-intenzive

industries or other activities to utilize the waste heat
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from facilities;

(3) water resources impacts:

{3} hydrologic studies of adequacy of water supply 2nd
impact of facility on streamflows lakess and reservoirs;

{b) hydrologic studies of impact of facilities on
groundmater;

{c) cooling system 2valuations including consideration
of alternatives;

{d} inventory of effluents, including physical,
chemicaly biologicé!v and radiolojgical characteristics;

{e) hydrologic studies of effects of effluents on
receiving watersy including mixing characteristics of
receiving watersey changed evaporation due to temperature
difforentialse and effect of discharge on bottom sedirents;

{f) relationship to water quality standards;

(g} effects of changes in quantity and quality on
woter use by otherse including both withdraw1il and in situ
uses;

(h) relationship to projected uses;

(i) relationship to water rightsg

1j) effects on plant and aniwmal lifey including algaes
macroinvertebratess and fish population;

{k} effocts on unique or otherwise significant
aCusyYStemsy (e jes wartlandss

(1) =xonitoring proyrams;

L HE SAT
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{4} air gquality impacts:

{a) wetegrology--wind direction and valocityr 3mbient
tesperature ranjess precipitation veluesy tnversion
vccurrencesy other effects on dispersion;

{b} topography-—factors aoffecting dispersioni

{c) standards in effect and projected for emissionsg

{d} design capability to meet standar.ds;

{e) emissions and controts:

{i) stack design;

{ii} particulates;

(§ii) sulfur oxides;

{iv) oxides of nitrogen; and

{v) heavy metalsy trace elementsy radioactive
materialse and other toxic substantes;

{f) relationship to preseant and projected air quality
of the area;

19} wonitoring proyram;

{5) solid wastes +mpeet jigpacis:

{a) solid waste inventory;

(b) disposal program;

{c) relationship of disposal practices to
environmantal gquality criteriai

{d) capacity of disposal sites <to accept projectad
waste loadings;

{6) radiation impacts:
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{2) tand use controls over development and population;

{b) wastes and associated disposal program for solide
liquide radioactives and gaseous wastes;

(c) analyses and studies of the adequacy of
engineering safequaerds and operating proceduress

(4} wmpnitoring--adequacy of devices and sanpling
techniyues;

£7) noise impacts:

ta} construction period levels;

{b) operational levels;

{c) relationship of preseat and projected noise levals
to existing and potential stricter ncise standards;

{d) wmonitoring-—-adequacy of devices and methodse”

Section 23e Section 75-2-211y MCAs is amended to reard:

»75-2-211 Permits for constructions installations
alterations or uses {1) The department shall provide for the
issuances suspensions revocationes and renewal of a permit
issued under this sectione

{2) Mot later than 180 deys before construction begins
of any machines equipments devicer or facility which the
board finds may directly or indirectly cause or contritute
to air pollution or which is intended prisarily to prevent
or control the emission of air potlutants and not later than
120 days before installations alterations or use beginss the

ownar or operator shall file with the department the

[ Y
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appropriate permit applicailon on fores available from the
departmente.

f3l The department maye for good cause showne waive
the provisions of subsection (2) or shorten the time
required for filing the appropriate applications.

(4) The dJdepartment shail require that applications for
permits be accompanied by any planse specificationss and
other information it considers necessarye

{5} An application is not considered filed until the
applicant has submitted al! information and completed alil
application forms required by subsections (2)s (3)s and (4)e
Howevers if the department fails to notify the applicant in
writing within 30 days after the purported filing of an
application that the application is incomplete and fails to
list the reasons why the application is considered
inconpletes the application is considered filed as of the
date of the purported filinge

{6} Wwhere an application for 2 pc:nit requirces  the
compiltation of on environmental impact statement under the
Huntana Environmental fPolicy Acte the department shall
notify the applicant in writing within 130 days of the
receipt of a filed applications asr defined in subsection
(SYe of the approval or denial of the application. Howevers
wher:: an application does not requirc the compilation of an

environmental impact statements the department shall notify
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the applicant in writing within 50 days of the receipt of a
filed applications as defined in subsection (S)s of the
approval or denial of the applications

(7) Hhen the department approves or denies the
apptication for a permit under this sectiony 2 person who is
jointly or sevoraliy adversely affected by the department’s
decision may raquesty within 15 days after the department
renders its decisions upon affidavit setting forth the
yrounds therefors a hearing before the board. A hearing
shaltl be held under the provisions of the Montana
Administrative Procedure Act.

{8) The department®s decision on the application is
not final unless 15 days have eclapsed and there is no
reguest for o bhearini under this sactione The Ffiling of a
regquest for a hearing postpones the effective date of the
department®s decision until the conclusion of the hearing
and tssuance of a final decision hy the board.

120 _For . a . facility  defiozd __in _T5-20-10%4s an
application for a permit under this chaptor must be filed so
25 %o inasure cuprdipation aod compliance with the proxisions
of Title I2s chapter 20s and this chapler.™

Section 24« Repealere. Sections 75-20-1191 through
T5-20-1105y HCAy are repealed.

-End-
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