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HOUSE BILL 823 

IN THE HOUSE 

Introduced and referred to 
Commitee on Natural Resources. 

Committee recommend bill, do 
pass. 

Second reading, pass consider­
ation. 

Second reading, as amended, do 
not pass. 
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INTRODUCED BY BILL NOo ~ 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

UNDERGROUND CONVERSION OF UTILITIES LAW TO PROVIDE FOR 

ALLOCATION OF COSTS; A~ENOlNG SECTIONS &9-4-311 THROUGH 

oq-4-31&, &9-4-323, 69-4-324• &9-lt-351, 69-4-3'51to AND 

&9-4-3 56, MCAo• 

BE IT E~ACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 69-lt-311o MCAo is aaended to ~ead: 

"69-4-311. Autho~ization to c~eate special l~roveaent 

dist~icts. (1) The gove~ning body of eve~y county is he~eby 

autho~ized and e•povered to c~eate special ~~~ove•~nt 

districts under this part within the unincorporated portion 

of such county. The governing body of every city and town Is 

hereby authorized and e•poverec! to create special 

improve11ent districts under this p.ut within Its territorial 

liaits• Said special i•provement districts shall provide 

for the conversion of existinq overhead 31ectrical and 

coamunication facilities to underground locations and the 

construction. reconst~uctiono or relocation of any other 

elect~ic or co~unication facilities which aay be incidental 

thereto. pursuant to the p~ovisions of this part. 

{2t Any such special iap~oveaent dist~ict shall 
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LC lltl6/01 

include an area having a frontage of not less ~han·~ ~ 

feet upon a public streeto ~oado highwayo o~ utilities 

easeaent along vhich overhead electric or ca.aunication 

facilities are located.• 

Section 2. Section 69-lt-312• MCAo is a.anded to read: 

•&9-.-312. Procedure to initiate creation of district 

resolution for feasibility study. (lt Any governing body. 

on Its own initiative o~ upon a petition signed by at least 

60~ of the property owners ownln~ at least 60~ of the 

assessable land of any proposed district requesting the 

creation of a special iaprovement distrlcto as p~ovided for 

in this part• aay pass a resolution at any regular or 

special aeetlng• declaring that It finds that the special 

i aproveaent district is in the public Interest. The 

governing body shall aake a finding that the foraatlon of 

the special iaproveaent district. for the purposes set out 

in this parto .<111 proaote the public convenience. 

necessitto and welfare. 

l2t The resolution shall stdte that the costs and 

expenses will oe levied and assessed upon the utility and 

tb£ property benefited and fu~the~ ~equest that each public 

utility serving such area by ove~head electric or 

co..unicatlon facilities shall. within 120 days after the 

rec.'! i pt of the r·~!>ol uti on Jl.QJ__in._s:;pnsyl tdl.l.Jm_Jti th the 

yoyerajn~ body, adke a sturly of the cost of conversion of 

I I - >c 
- i_l r: ~. ;/ 

' lj .~~ ~ 
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Its facilities In such area to underground service. The 

report of said study shall be provided to the governing body 

and aade available for Inspection In the office of the 

governing body and each public utility. The resolution of 

the governing body shall require that each public utility be 

provided with the na.e and address of the owner of each 

parcel or lot within the proposed l~rove.ant district. If 

"-"" and If not k-n• the descrIptIon of the propert f and 

~uch other .attars as aay be required by the public 

utilities in order to perfor• the .ark involved In the cost 

stu~y. The resolution shall further state the area in square 

f-t of each lot or parcel within the proposed c:on-rsion 

service area.• 

Sectl- 3. Section 69-lt-ll.J..MCA, Is a-ndad to read: 

•69-lt-313. Cost and feasibility report. (lJ The~ 

ft~ !K)dergrgyod cmyerliPO report shall set forth an 

estiaate of the ~ undergroUnd conversion costsS--Lo 

yffj c:J Mt datal J to ShJW P'9P9$@d coourocttcm. 

afwiDilteratlpot aqd qyerbpftd CQ$t& asspcjatftd with thjs 

prQJect• and shall also ~~e estl•ate the costs of 

unclergrOUitd conversIon of' f- n I Ue • of tiM p•bJ +e- at: U i t;y 

teeete~ •it:hift -t~ftder~-of 1g the various parcels or 

lots then receiving service. The report shall al~o contain 

the public utility•s aod the governing body•s 

reco.-endatlons concerning the feasibility of the project 
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for the district proposed• Insofar as the physical 

characteristics of the district are concerned. The report 

shall make reco...andations by-t:he-pab++e-a~+~+~y concerning 

• inclusion or exclusion of areas within the district or 

l .. edlately adjacent to the district. 

(2) The governing body shall give careful 

consideration to the public util ity•s recoateendations 

concerning feasibility, recognizing their expertise in this 

area, and •ay aaend the boundaries of the proposeo 

i•prove-nt district; providedo that the eo~t"--end 

feasibility report ef the pabl+e--at:+++~y contains a cost 

figure on the district as aaended, or it 111ay request a new 

cost and feasibility report fro• the public utility 

concerned on the basis of the amended district• Should a 

delay result In a significant Increase of the estimated 

conversion costs. new hearings shall be held on the creation 

of the district. In the event an increase of 10% or ' ~s 

results fro• delay. only the hearing on the assessments need 

be held again.• 

Section~. Section 69-lt-311to HCA, is amended to read: 

•69-lt-31~. Determination of conversion costs. In 

deter•ining the conversion costs include~ in the cost and 

feasibility report requ-ired by 69-4-313r the p!tb~~-atH·+ty 

~-ent+t:+ed-te--~"--sa4f+e+ent--to--~epey--+t--~o~--the 

following ~· as computed and reflected by the uniform 

-4-



2 

} 

~ 

., 
s 

1 

~ 

10 

ll 

12 

13 

14 

15 

16 

17 

13 

19 

l~ 

21 

22 

23 

24 

25 

l( ltt16/0l 

system of account~ app~oved by the Montana puhlic se~vice 

ce>mmissiont fe<1e~al COIIMUnic~tions co1111ission, or federal 

~owe~ commission o~ if the public utility is not subject to 

~e~ulation by any of the above govern11ental aqenciesy by the 

public utility•s system of accounts then in use and in 

dccordance with standard accounting procedures of the public 

utility~ shall be joclyQed jn the cg>t ~ feasjbilit¥ 

~= 

(l) the original costs less depreciation taken of the 

existing overhea~ electric and co11.unlcation facilities to 

be re111oved; 

(2) the estimated costs of removing the overhead 

electric and co11munication facilities less the salvage value 

of the facilities renoved; 

(3) if the esti•ated cost of constructing new 

<H'.I.:>rground faci 1 ities exceeds the esti•ated cost of 

constructing new aerial facilities, then the cost difference 

between the two; 

(4) the cost of obtaining new easeMents when technical 

considerations mak~ it reasonably necessar~ t~ utilize 

""senents for the underground facilities different from 

those used for above ground facilities or where the 

preexisting easements are insufficient for the underground 

faci l ities.• 

Section 5. Section &9-4-315, MC~, is amended to .-ea4: 
c~'~: ;• ~ .. 

·"'·- ... 
-5- ~~ 
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•&9-lt-315. Resolution of intent to create district• 

C11 On the filinq with the clerk of any governing body of 

the cost and feasibility report by-~~+e-~++ty.-es 

here~i'IM'4t-1't"e,..~eb-Bftff-efHr-eM~ride1'+ng-ttte--.eo the 

governing body .ay. at any regular or special .aetlngo pass 

a resolution declaring its intention to create a special 

leproveaent district. 

CZl The resolution shall state: 

(a} that the costs and expenses of the district 

created are 9 except as otherwise provided foro to be 

partially cbarge4 tg the public utility and to be levied and 

assessed upon the abutting, adjolnlngy and adjacent lots and 

land along or upon which leprove•ents are to be •ade and 

upon lots and lands benefited by such lmprove~ents and 

included in the special ieprove~~ent district created; 

{b) that it Is the intention of the governing body to 

eake such i•provement which will pro.ote public convenience. 

necessityo and welfare; and 

(ct the area and boundaries of the proposed 

i"'prove11ent district, the chardcter of the proposed 

i~prova-~nt, the estieated total cost of the saNe, and the 

intention of the governing body to hold a hearing on the 

proposed i•prove~~ent.• 

Section b. Section 69-4-Jlbo HCAo is amended to read: 

""69-4-316. Notice of resolution 

-b-

of intention and 

t-1 Jl )( ...., ;;:> 
(/ ... _ ..:,.; 



LC Hlb/01 

1 hearing. Ill followinq the p~~~aqe of the resolution In 

2 69-4-315, the governin':l body shdll cau~e notice of thf' 

3 resolution and ~ hearinJ on ~ny prote~ts to the proposed 

It i•prove~nt to be given in the ~Jnner provided in 69-4-317. 

5 ll) Such notice shall: 

6 (a) declare that the qoverninq hody has passed a 

7 resolution of int~ntion to cr~ate a special i~provem£nt 

8 district; 

9 tb) describe the boundaries or area of the district 

10 w;th sufficient particularity to per•it .-ach owner of real 

ll property therein to ascertain thdt his property lies in the 

12 district; 

l3 (<:) Lieser! t>e in a .... ~nf'"r a 1 WdY the propos eo 

14 iBprove.ent, specifying the str~ts or property along which 

15 It will be aade and the nature of the benefits to the 

16 property within the district; 

l7 t dl state the ••st i Bat.,d co~t as deterWii ned f ro• the 

18 cost and feasibility report .Jna the esti11ated cost of 

19 engineering. clerical service, eaS<!IIentso adverti ~ingo 

20 inspection• collection of assess.ents, interest upon bondso 

21 and legal services for preparinl procee~lnJS and advisi~g in 

Z2 regard thereto, if applicable; 

2~ te) state th~t it is proposea to assess the re~l 

24 property in the district to pay e++ ~of the cost of th~ 

25 iBprovement according to the square footage of and thP 
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~~nefits to be derived by each tract, block, lot, and parcel 

of land within the district; 

1ll stilte that a portion of the ~_Q£_~ 

• 
iaorqvement wjll~rne by the pybljc ~jty. The cg~t_tg 

b£~UB by the ~Jity shall not exceed an ama~~en 

tiees tbe annual billing of the utility ayainst the-QL~~ 

wltbin_ the di~trict or 50\ of tbe projg~~t_~~_l~ 

l.e.u. 

tft~ state the time an1 place at ~hich th<' <Jovernin<J 

body wi 11 hear and pass upon all protests that may be .n<'de 

a<Jainst the making of such i11provements or the creation of 

~uch district or the benefits to be derived ny the real 

~roperty in the district; 

tgt!hl state that all property o~ners liable to be 

assessed for such ~ork and desiring to ~ake a protest m~y 

SUbiOi t, in writing, such protest to the governing body by a 

specified date. not less than 1~ days from th~ first d2y ~~ 

publication of such noti.:e." 

Section 7. Section 69-4-323, MCA, is amended to rPad< 

"69-4-323. Basis of assessments. (l) Whenev0r any 

i<aprove•ent authorizeo to be made by any qoverning body by 

the terms of this part is ordered, the governino body shall 

provide for th~ appor't ionmcnt of the cost o.nd expenses 

~hereef ~~e by the utility and the propertjes wjthln 

~~as in their judgment may be fair and equitable 

-8-
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in consideration of the benefits accruinJ to the 3buttin~· 

2 a.J joining, cant i 'JUOUSo and adjacent 1 ots and 1 and and to the 

lots 3nd land ~therwise benefited and included within the 

4 speci'>l i 01prove.nent district forr.ed. !'ach lot and parc€'1 of 

th= 1 and s!lall be separate\ y as.sessed for th<> cost and 

t. exuenses thereof in prop-rtion to the number of squ~re feet 

7 of such lan~ and lots abuttin~· adjoining• contiquous. and 

H a1jacent ther~to or included in the special i~prove~en~ 

'I district and in proportion to the benefits derived to such 

Ul p~oparty by sai~ improvements. 

ll ( 2] fhe---entf~ A portion ~~ Lost of the 

12 im~rovement may be assessed agai~st the benefited property. 

13 as h~rein provided, or if .. oney for pdyin·~ part oF such cost 

14 is available from any other sourceo the money s.o avail~bl~ 

15 .~ay he so applied and the reaa i ni D•J cost so assessed aqa i nst 

16 th~ benefited property. The co5t and expenses t~ be 

17 ass~ssed, as herein provided for, ~he++ ~ include the cost 

18 of the improvement, engineering and clPricll service, 

19 aiv~rtisinq, cost of inspect i ono cost of coli ectiny 

2tJ lSSf.ssmP-ntst cost of e.=.sements. <l-Od inter~·~st u~on f"\onds, if 

21 issued, and for legal s~~vices for pre~arins proc~edi111s dnd 

2~ JJvising in rc~ard thereto. 

2:l ( 3) FPe lands and property of the stdt0 or fe<ler<"l 

24 yo~ernm~nt shall not be consider~d d~ ldnis or prop~rty 

25 benefiteo by any improvement district ~~d sh~ll not b>< 
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subjPct to ~ssess•ent for the payment of any of the cost or 

expense of such improve.ent.• 

Section A. Section 69-4-324, M(~, is a.ended to read: 

•69-.,-32.,. Proposed assessaent ordinance. After the 

~repar~tion of the proposed assessment list, the governing 

body snall cause to be prepared, for adoption at the hezrin~ 

hereinafter provided for. an ordinanc~ declaring the entire 

cost of the l•proveaento including the cost of construction 

as deter~ined from 69-.,-31.,, atl legal and fiscal fees and 

costs. the cost of the publication of noticeso and all oth<>r 

costs properly incident to the construction nf the 

improv, . ..,,.nt and th<> financing thereof. Such ordinance shall 

specify what share, if any, of the total cost is payable 

fro~ sources othar than the imposition of assess~ents ~ 

the. __ ~;~lllU.li._ Ut.i 1 ih'i gortjoo gf t.be c:git and shall 

incorporatP the proposed assess~ent list provided for in 

b9-lt-32Z. Suc:h ordinance shalt specify the ter•J15 of 

i nst.ll lment pay .. ents. if said ;.,prove~.,nt is. to he finar>ced 

ov2r a f)~riod of tim~.· 

'S~cti on q. Section 69-4-351• PKAt is a~tendeo to read: 

•&~-4- JSl. t a i ntenance '>nJ construe t ion of convertf'd 

f.>cil iti<·'>· Th~ public utility shall h~ve the duty to 

~aintain ... l'"epair, and replace all underground facilities 

insL>lleJ pursudnt to this part. Th2re ~~++-e,.--no 1114-ll..e 

coJOp,,t it i ve u i dd in<; e~--t:e L~ the construction of the 
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converted facilitiesa ~~"ee-e-+,~-+ee+++~+~~--~~~--ewned• 

.e+"~e+ftedy--end--opeye~~--&y--~~--~ab+~--~++~~y-eftd-~~~ 

~~"a~y-ef-,eyv~ee-e+-~~-a~+++~y-+~-P,~e~+e+.--be~h--e+ 

wh+eh-.ake-eeft~~Y~~~&ft-W&Pk-by~h+yd-peY~e~-~•peee~+eWb+ew 

~~ey~-•he-~~+~-a~++~y-eeftee~ed-,he++-b~-~~pe"~+b+e 

+e~~fte--e~+~~~~--e+--e~--ee~~Yae~~eft-werk-end-aey 

eentree~-eat-,aeh-ef--t~--~~ea~+eft--woek--e~--~~--~e.s 

desireb~•• lf ___ 1~ ggyarniog bgdy chgoses to r~quire 

co•petitiv~ bjddiug__fgr the 'OnitructioD of ,ooygrt~d 

Lo:c 0111 es. Lt__~ll__ require the pc~L- fjrmo _QL 

~ation whg re~ 1he bid to meet '~ruction and 

~erjng stan~~set by the pybll' Utility ac,ordlng to 

~onal staoddL~a• 

Section 10. Section 69-.. -35,., MCAo is a•ended to read: 

•69-.. -15... Conversion of faciliti<>s on privat<> 

property. Ill Any conversion of ~l<>ctric or co•munlcation 

s<>rvice facilities, including ~ervice connections• located 

on a privat<>ly owned lot or parcel shall be aad<>o at the 

expense of the utility and the landown~r• by the public 

utility owning thP facility. The conversion shall b~ ~ade in 

accordanc<> with applica~le safety ruleso cod<>st regul~tionso 

tariffso or ordinances. The pub! ic utility shall not b~ 

required to convert service lin~s on prop~rty, othe~ than 

public lands and ~ight-of-way. until tne l~ndovner furnishes 

to the public utility a per•it or ~asem<>nt authorizing the 

-11-
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public utility and its e.ployees, ~gentso and cont~acto~s to 

2 ente~ upon real propertr of the landowner for the purpose ~f 

3 perfor•ing conversion work thereon. 

• .. (21 Upon coapletion of the conversion of overhead 

~ el~ctric or co••unication service facilitie~ on privately 

b owned lots and parcel~ within a district• th<> public utility 

1 shall file with the governing body a verifi<>d statement of 

8 the portion gf the costs of the conversion of such service 

9 taciliti<>s of each landowner in the district. Promptly 

10 therPaftero the quverninq body shall mail to e~ch }jndowner 

11 a copy of such verified statement foL_tb~Lliun of the 

12 ,oit to be oajd ~e landowneL• which shall be du<> and 

13 payable within 30 days or as otherwise provided oy the 

l't public utility.w 

1'5 Section 11. Section 69-4-356o MCAo is amended to read: 

16 •69-.. -356. Paym<>nt of :"lfbHe-a~++~~T ~· 111 Upon 

11 co•pl<>tion of the conversion contemplate<1 by this 1-'art. the 

18 public utility shall pr<>sent the gov~rninq body with <S 

19 verified bill for conversion costs as computed pursuant to 

20 69-4-314• but based upon the actual cost of constructing the 

21 underground facility rather than the esti~at<>d cost of the 

22 facility. in--~"e-eveft~-~he-ecftYers+oft-ee~~,-ere-+~~~-~hen 

23 ~he-e~~~-~ed-eeftVers~cft-ee,~sy-eeeh-c~~e~~ed--owner--w+~h+n 

24 ~he-+mpYeveeen~-d+e~r+et-~~c++-reee+ve-the-b~~++~T-p~oy~t~o 

25 +"-,~eh-+ere-ond-o~-~tfeh-~~.e-cy-t+me~-~-the-9oYerft+ne-oo~y 

-12-
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m~,--~~t~~~~n~w-+~~-e~++-o+-t~-p~e++e-ut+++t,-~~e++-e~-~n+~ 

2 w+t~+n-~e-oey~-~y-t~e-gov~~g-bedy--f~e•--th~--+~rev~~~ 

3 ~+~tr+et---f~nd~---or--~ue~--et~r--~euree--e~--~~--~op~r+y 

4 d~~+~net~d-ey-the-qo~rn+n~-eod, 

., ( 2) In determining the actual cost of constructing th~ 

und·>r1round facility, the public utility sl!dll use its 

7 sLmdard dcco .. mtinq procedures, such as the unifJrm syst"•· 

of .1ccounts ciS defined by the federal communications 

q commission• federal power commission. or Montana public 

10 service commission and as is in use at the ti•e of the 

ll conversion by the public utility involved. 

12 121--I~ portion of the costs tp be paLd_~e_uubli£ 

13 utility max be Q~Qijcted frpm payments due th~Ll~tll~ 

14 if th? utility co~pletes the construction of the p~~--UL 

15 ~---ae__~ssed against the pUblic utillt¥__lf_~ 

16 ~~on js completed by a contract let-U¥-tne-~~~ 

17 ~~" 

-End-
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