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HOUSE BILL 799 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill, do 
not pass. 

Report adopted. 
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INTRODUCED 

~ BILL FOR AN ACT ENTITLED: •AN ACT TO CREATE THE OFFICE OF 

DISTRICT ATTORNEY TO REPLACE THE OFFICE OF COUNTY ATTORNEY 

I~ CERTAIN COUNTIES; PROYIOING FOR FUNDING AND DEPUTY 

DISTRICT ATTORNEYS; AN C. AMENDING SECT IONS 7-'t-2203. 

7-4-2206, 7-4-2502, 7-4-2702• AND 7-+-2705, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA! 

NEH SECTION. Section 1. Office of dist~ict atto~ney 

established. (1) In each county with a population in excess 

of 60oOOO, the office of county atto~ney Is ~eplaced by the 

office of dist~ict atto~ney. The dist~ict atto~ney shall 

assume the ju~isdiction, ~lghts, powe~so and duties of the 

coun~y atto~ney except that, upon an ag~ee.ent between the 

dist~ict attorney and a •ajorlty of the county governing 

body, noncri•inat functions of the office of county attorney 

may be transferred to an attorney appointed by the governing 

body. 

(2) All references to the county attorney in this cod<' 

shall be interpreted to include the district attorney unless 

otherwise provided or the context clearly Indicates 

otherwise-. 

HfH SECTION. Section 2. Qualifications, election• and 
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LC 1086/01 

ter• of office of district attorney. The district attorney 

aust have the saee qualifications as a district judge and 

shall be elected on a nonpartisan ballot to a 6-year terM of 

office. 

NEW SECIIQN. Section 3. Deputy district attorneys. 

The district attorney, with the approval of the county 

governing body, aay appoint a chief deputy district attorney 

and such other deputy district attorneys as he considers 

necessary to properly discharge the duties of his office. 

NEW SECTION. Section It• Salaries of dlst~ict attorney 

and deputies. The salary of the district attorney shall be 

the sa.e as that of a dist~ict judge. The salary of the 

chief deputy district attorney shall be 90~ of the salary of 

the district attorney. The salary of other deputy district 

attorneys with 5 yea~s prosecutorial or c~arable 

experience •ay not be less than 70~ or .ore than 9~ of the 

district attorney•s salary. No deputy district attorney •ay 

be paid •ore than 90~ of the salary of tne district 

attorney. 

NEW SEtTIQN. Section s. Restrictions on private 

practice of law. The district attorney and chief deputy and 

deputy district attorneys .ay not engage in the private 

practice of law or share directly or Indirectly in the 

profits of any privatP practice of lawo except that each of 

theM •ay represent hiMself and his i••ediate fa•lly. 
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NEM SECTION. Section 6e Re.oval of deputl es f roe 

office. (1) The chief deputy district attorney serves at the 

pleasure of the district attorney. All other deputy 

district attorneys also ~erve at the plea~ure of the 

district attorney, except tht the district attorney eay 

appoint a ~eputy other than the chief deputy: 

(a) under a contract for a tere not to exceed 3 years; 

or 

(b) w~er the deputy has 5 years continuous 

service, under a contract or otherwise. 

(2) A deputy district attorney appointed under 

subsection (l)(a) or (1)(b) eay be discharged only for cause 

andt If a hearing Is requested by the county governing body. 

after such hearing. 

(3) •For cause• eeans: 

(a) failure or refusal to follow the rules and 

procedures of the office; 

(b) conduct that discredits the office; 

(c) failure to perfora the duties of the position In a 

satisfactory •anner; or 

(d) willful violations of the law or the code of 

ethics of the Aeerican bar association. 

{It) If a hearinq Is heldw it shall be conducted in the 

county before a district judge of a district other than the 

one in which the county is located. The chief justice of 
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the supreee court shall select the district jud9e. 

rules of evidence do not apply in the hearing. 

detereinatlon of the judge Is finale 

HEM S&CTIQH. Section 7e Provision of services 

The 

The 

to 

other counties. The district attorney eay provide services 

to adjoining cou~les pursuant to the provisions of the 

lnterlocal Cooperation Act. Title 7• chapter 1lo part 1. 

NEM $£'IIQM. Section a. Funding of office of district 

attorney. In lieu of the state payeent for one-half of the 

salary of the county attorney provided for in 7-lt-2502o for 

those counties having a district attorney the state shall 

contribute to the district attorney•s budget Sl for each 

person residing in the county. This contribution shall be 

disbursed quarterly froa the state treasury upon the warrant 

of the state auditor payable to the general fund of the 

county having the district attorney. The county governing 

body shall deteraine the budget for the office of the 

district attorney and provide additional funds from .he 

county general fund it considers necessary to the proper 

function of that office. The governing body shall provide 

adequate physical facilities for the district attorney 

~is staff. 

and 

Section 9. Section 7-lt-2203o MCAo is a•ended to read: 

•7-lt-2203. County officers. tlt There .ay be elected 

or appointed in each county the following county officers. 

-4-
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who shall posses5 the qualifications for suffrage prescribed 

by the Montana constitution and such other qualifications as 

may be prescribed by law: 

(a) one county attorney unless there js a district 

attorney; 

(b) one clerk of the district court; 

(c) one county clerk; 

(d) one sheriff; 

(e) one treasurer; 

{f) one county superintendent of schools; 

(g) one county surveyor; 

(h) one assessor; 

{i) one coroner; 

(j) one public ad•inistrator; and 

(k) at least one justice of the peace. 

(21 The co.-issioners •ay appoint at their discretion 

constables. Not •ore than one constable •ay be appointed 

for each justice of the peace court. 

(31 County auditors and all elective township officers 

may be elected at each general election as now providerl by 

law.• 

Section 10. Section 7-~-2206o HCAo is a•ended to read: 

•7-4-2206. vacancies. (11 Vacancies in all county, 

townshipo and precinct offices, except that of county 

commissioner, shall be filled by appointeent by the board of 
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county c~lssioners. 

(2) The appointee shall hold his officeo If elective, 

until the next general election, and if not elective, the 

appointee serves at the pleasure of the co .. issioners. 

lll Wbepeyer tbara Is a vacancy in the 0 ffi&e gf 

cgyoty attorney. tbe cpwwissioners ear contract with an 

adJoining county that bas a district attorney to haye that 

diatrlct attorney assyee the functions of tbe yacant 

0 ffic,a.• 

Section 11. Section l-4t-Z502o MCAo Is aeended to read: 

•7-4-2502. Pay .. nt of salaries of county officials and 

assistants. (1J (a) Except as pro~lded in subsection (2)o 

tba salaries of the several county officers and their 

assistants aust be paid eonthly out of the general fund of 

the county and upon the order of the board of county 

co-l ss I oners. 

(bt Salaries aus• be allowed and paid aonthly upon the 

order of the board and paid out of the contingent fund. 

(2J (a) ~ f¥c.ept as provided jo [sectipn 8Jr the 

salary of the county attorney is payable •onthlyo with 

one-half froa the general fund of the county and the other 

one-half froa the statP treasury upon the warrant of the 

state auditor. 

lb) The county com•issioners of each county shallo 

within 30 days after the election o~ appolnt .. nt to fill a 
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vacancy for any cause of any county atto~ney, ce~tify such 

election or appointaent to the state auditor, who shall 

thereafter draw warrants for such salary in the sa.e aanner 

as for state officers. In case of a vacancy. the county 

co .. issloners shall ieaediately notify the state auditor, 

and the auditor shall coapute the salary due on the basis of 

said notification. 

(3) The board has jurisdiction and power. under such 

lleitations and restrictions as are presc~ibed by law. to 

fix the coepensa•ion of all county officers not otherwise 

flx•·d in this code or by general or special law and to 

prov•de for the payeent of the saee.• 

Section 12. Section 7-~-2702, "CAt is aeended to read: 

•7-.-2702. Procedure to fiJl vacancy In office of 

county attorney. {1) Whenever a vacancy In the office of 

county attorney shall arise In any county and there Is no 

licensed attorney ~•siding In said county who is eligible to 

be appointed to fill said v.cancy, the boa~d of county 

coeeisstoners wor cgntract with an adloinlng covnt¥ that ba5 

a distriGt attoroer to baW9 that dl5trlct attorner a5su•• 

tba fuDCtlgos gf the vacant gfflce. In the alternative the 

llGilc..d Is author I zed and has the power to eepl oy special 

counsel froe without the county. who shall be designated and 

officially known as the •acting county attorney• and who 

during said eeploy .. nt shall be vested with all the powers 
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and shall perfore all the duties of the county attorney, 

including the filing of all co•plaintso inforeationso and/or 

othe~ proceedings for and In which the county or state may 

be a party and the prosecution and defense of the same to 

the saee extent and with the sa.e force and effect as if he 

were the ~egular qualified county attorney. Said attorney 

shall be paid a eonthly coepensation not to exceed the 

~nthly salary of the county attorney. Whenever any such 

attorney is eeployedo the county clerk of said county shall 

ce~tify to the attorney gene~al the na•e of such acting 

county attorney and the fact of his eeployeent. 

C2) When-er an acting coyntr attorney bas been 

eaplgyed and any licensed attorney shall establish ~esidence 

in said county and becoee eligible to hold the office of 

county attorney. it shall be the duty of the board to 

appoint such attorney to fill said vacancy, and the 

e11ploy .. nt of said S!'eCilll acting count¥ atto~ney shall 

thereupon cease.• 

Section 13. Section 7~270So MeAt is aeended to ~P.ad: 

•7-~2705. E11ploy .. nt of special counsel in certain 

counties. e--~ 1ft e-ftt-ies e~ ~lw: ~H-e+tRSo~e Ihe 

board of county co .. issioners has the powero whenever in its 

judgeent the ends of jus·tice or the interest of the county 

require itt to eeploy or authorize the county attorney to 

e11ploy any district attgrn&y oc other special counsel to 
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1 assist in the , rosecutlon of any c~i•inal case pendlnq in 

2 such county o~ to ~ep~esent said county in any civil action 

3 in which such county is a pa~ty.• 

4 Section 14• T~ansition. On July lo 1979o the county 

5 attorney of each county with a population in excess of 

6 60,000 becomes the dist~ict attorney and shall continue to 

1 serve in accordance with the to~• of office under which he 

8 was elected. All subsequent elections shall bP fo~ a 6-year 

9 term. 

-End-
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STATE OF MONTANA 
Request No. 374-79 

FISCAL NOTE 
Form BD-15 

In compliance with a written request received_ February 15, 1979 , there is hereby 
suhmi l ted a Fi sea I Note for _ Hou~£.-~ i_!_J. __ _?J9 ___ pursuant to Chapter 53, Laws of Montana, 
1965 - Thirty-Ninth Legislative Assembly. Background information used in developing 
this Fiscal Note is available from the Office of Budget and Program Planning, to members 
of the Legislature upon request. 

DESClH PT TON OF PROPOSED LEGISLATION: 

House Rill 799 replaces the office of the County Attorney with the office of District 
Attorney in counties of over 60,000 population. 

ASSUMPTIONS: 

I. The staffing patterns of the three County Attorney's offices converted to District 
Attorney's offices under the bill would remain the same. 

2. The salaries of Deputy District Attorney's will be the same as the salaries currently 
paid Deputy County Attorneys; however they will increase proportionately to the 
increase in the District (County) Attorney's salary (17%). 

STATE FISCAL IMPACT: 

State General Fund contributions to support District (County) Attorney's budgets 
would increase under the bill by $204,654 annually. 

LOCAL IMPACT: 

The costs of operating a County Attorneys/District Attorneys office in the three 
applicable counties will be reduced in total approximately $99,000 per year. 

~ cL;T~~f"' 
BUDGET DIRECTOR 
Office of Budget and Program Planning 
Date: J JM /) 2 
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