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HOUSE BILL NO. 785 

INTRODUCED BY DUSSAULT, FASBENDER, SCULLY 

February 13, 1979 

February 20, 1979 

February 21, 1979 

February 22, 1979 

February 23, 1979 

February 23, 1979 

March 14, 1979 

March 16, 1979 

March 20, 1979 

March 21, 1979 

March 22, 1979 

IN THE HOUSE 

Introduced and referred to 
Committee on Natural Resources. 

Intent statement attached. 

Committee recommend bill do 
pass. Report adopted. 

Printed and placed on members' 
desks. 

Second reading, do pass as 
as amended. 

Correctly engrossed. 

Third reading, passed. 
Transmitted to second house. 

IN THE SENATE 

Introduced and referred to 
Committee on Natural Resources. 

Committee recommend bill be 
concurred in as amended. 
Report adopted. 

Second reading, concurred in. 

Third reading, concurred in as 
amended. 

IN THE HOUSE 

Returned from second house. 
Concurred in as amended. 

On motion consideration passed 
until the 7lst Legislative Day. 



March 30, 1979 

March 31, 1979 

Second roadinq, 4mondm~nt• 
adopted. 

Third reading, amendments 
adopted. Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED BY 

~ BILL NO. 11$ 
Jti.u..w~~ ~ .... .tl ----- -- ~ - -- - -- - 7 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE LAWS 

RELATED TO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARD 

AND AN HISTORIC PRESERVATION OFFICE; PRESCRIBING THE DUTIES 

OF THE OFFICE AND ITS PRINCIPAL OFFICER; PROVIDING FOR 

PERMITS; PROVIDING FOR PENALTIES; AND REPEALING SECTIONS 

22-3-40I THROUGH 22-l-413, MCA.• 

WHEREASo Article IXo section ~. of the Nontana 

constitution requires that the legislature provide for the 

identification• acquisition• restoration, enhanceeent• 

preservation, and adelnistratlon of historicw archeologlcw 

scientific, and cultural areaso sitesw recordso and objects 

and for their use and enjoyment by the people; and 

WHEREAS, rapid social and econ~lc developeent of 

contemporary society threatens to destroy the reealnlng 

vestiges of Montana•s rich heritage; and 

WHEREAS. it is in the interest of all ~ontanans that 

state governMPnt provide leadership in historic preserv6tion 

for the general education• inspiration, pleasure, and 

enrich•ent of the people. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Section 1. Preservation review board. Cl) There is a 

preservation review board within the Montana Historical 

Society consisting of nine ee.bers. 

(Z) Mellbers shall be appointed oy the governor in the 

following eanner: 

(a) five professional persons recognized in the fields 

of archeology. history• architecture, or architectural 

history; however, no eore than two --.bars eay be appointed 

froe any one of these fields; 

(b) a professional paleontologisti 

(c) the state liaison officer for the federal land and 

water conservation fundi 

(d) two ... bers of the public who have actively 

deeonstrated an Interest in historic preservation aatters. 

(l) Each ... ber shall serve a 4-year tere. 

eay be reappointed. 

A -•ber 

Section 2. Transition period appoint.ent of 

preservotlon review board •eebers. (1) For the purpose of 

providing staggered teres, the initial teres of preservation 

review board eem~ers shall be as follows: 

(a) two •eMbers appointed for a 1-year tere; 

(b) two ... bers appointed for 2-year teresi 

(c) two •eebers appointed for 3-year teres; and 

(d) three •e•bers appointed for 4-year teres. 

(2) Thereafter, all •e•bers of the council shall be 

-z- H :J;2 '? ?~5' 
I N T R D D U ~E D B I l l 



LC 0828/01 

1 appointed for ~-year ter•s· 

z 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1~ 

lS 

16 

17 

16 

19 

20 

21 

22 

23 

Z't 

2'> 

Section 3. salary and expenses of board ..._ •bers. 

Unlc5s he is a full-tiae salaried officer or uaployee of 

this state or of a political !.UDd i 'fi slon• each ID>!Mb"' r is 

entitled to be paid 52-· a day for ~>ach d.1y in "hich ne Is 

actually and necessurlly •n9"'~ in board duties ""d to 

reimburseeent for t.ra"'' 1 expenses as provl de<l tor in 

2-18-501 through Z-18-S03• Incurred in the perfor•dnce of 

bOard duties. 

S~Ction ~. Definitions. As US~d in [sections 1 throu9h 

16],, unleso> the context clearly indicates otherwl'><e, the 

follo~wing definitions apply: 

(1) •Antiquities per•it• .sans the perelt 9ranted for 

exploration or field invtstigatlons of herita9e properties 

or paleontoloqical reaalns provided for In {section a)• 

(2) •Heritage pr~rty• .aans any district, site• 

building, structure, or ooject. locate!! upon or ben<'<>th the 

earth or under wdter that is significant in Awerican 

history. architecture, archeology, or culture. 

(3) •Historic preservation office• •eans the office 

within the ~orrt.ana historical society provided tor in 

{s<>ction o]. 

(~) aHistoric preservation officer• means the offic~r 

provided for in [section o]• 

t5) •Paleontological reaains• eeans scientifically 
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significant fossilized plants and ani•als of a geological 

nature found upon or beneath the earth or under water. 

{b) "?reservation review board• Means the board 

provided for in [section 1]• 

(7) •Register• .aans the National Register of Historic 

Places, the official list of the nation•s heritage 

properties worthy of preservation because of national, 

state, or local si9niflcance. 

(8» •Registered property• .eans any heritage property 

listed in the register. 

(9) •State agency• .aans any executive agency of the 

state of Montana. 

Section s. Preservation revie" board -- duties. The 

preservation review board shall: 

(1) reco ... nd ~!nations to the re9ister; 

{2) approve or disapprove all nominations to the 

register; 

{3) approve or disapprove additions to statewide 

inventories of heritage properties; 

{'t) review the annual work program that recommends 

preservation goals and grant allocations for the next 

succeeding fiscal year; and 

(5) act in an advisory capacity to the historic 

preser'fation office and to state a9encies. 

Section 6. Historic preservation office -- duties of 
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historic preservation officer. (1) There is established the 

historic preservation office ~ithin the Montana Historical 

Society to consist of an historic preservation officer and a 

qualified professional staff• 

(2) The historic preservation officer Is appointed by 

the governor. 

(3) The historic preservation officer has the 

following duties and responsibilities: 

(a) follo~ necessary procedures to qualify the state 

for ~oney that is now or ~ill be ~de available under any 

act of congress of the United States or other~ise for 

purposes of historic preservation; 

(b) conduct an ongoing state~ide survey to Identify 

and docu~nt heritage properties and paleontological 

re•ainsi 

(c) Maintain a state inventory file 

properties and paleontological re•ains and 

of heritage 

•aintain <1 

repository for all such inventory ~ork done in the state; 

(d) evaluate and forMally na.inate potential register 

properties according to the criteria established by the 

register; 

(e) prepare and annually review the state preservation 

plan, reQister no•inations• and historic preservation qrant 

activity; 

{f) •aintain, publish• and disseminate infor•ation 
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relating to heritage properties and paleontological re•ains 

In the state; 

(g) cooperate ~ith and assist local• state, and 

federal govern .. nt a98nc1es In cOMprehensive planning that 

allows for the preservation of heritage properties and 

paleontological re•ains; 

lh) any other necessary or appropriate activity 

per•itted by law to carry out and enforce the provisions of 

[sections 3 through 16]• 

Section 7. Registration of heritage properties. (lJ 

Any citizen of Montana aay sutM.it the necessary for•s to 

noMinate heritage properties to the register. 

(Z) for properties not adMinistered, controlled• or 

owned by the state• the historic preservation officer ••Y• 
upon approval by the preservation review board and after 

written notification by the landowner, na-inate heritage 

properties to the register and aay enter into cooperative 

agreements ~ith the federal govern•ent• local qoverneentsw 

and other govern•ental entities or private landowners or the 

owners of objects to ensure preservation and protection of 

registered properties. 

(3} for lands ad•inistered, controlledw or owned by 

the state, the historic preservation officer •ay. upon 

approval by the preservation review boardw no•inate heritage 

properties to the register. The historic preserYation 
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officer shall notify the appropriate state agency .Jnd give 

public notice Mhen any property is oeing con~idered for 

no.ination. Unless state agency or public objections are 

subeitted ln writing within 30 days after notification, the 

historic preservation officer shall complete the 

noeinations. When a state agency or any citizen of ~ontana 

subeits written objections, the historic preservation 

officer shall consider the objections and .ay conduct a 

ptibl ic hearing• Within 60 days after subei sslon of the 

obJ'Ktlons or after the public hearing, the historic 

pres~rvation officer shall eake a final decision on the 

proposed registration and prepare a state .. nt responsive to 

the objections subeitted. 

Section a. Issuance of pereits. (lt ~o person eay 

excavate, reeoveo or restore any heritage property or 

paleontological reealns on lands adeinistered. controlledo 

or owned by the state withOut first obtaining an antiquities 

pereit fro. the historic preservation officer. 

(2) Antiquities perelts are to be granted only after 

careful consideration of the application for a pereit and 

after consultation with the appropriate state agency. 

Pereits are subject to strict coepliance with the following 

guidelines: 

to 

(a) Antiquities pereits eay be granted only for work 

be undertaken by reputable .useues, universities. 
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colleqeso or other historical, scientific. or educationdl 

institutions, societleso or persons with a view toward 

disse•ination of knOMledge about cultural properties• 

provided no such pereit eay be granted unless the historic 

preservation officer is satisfied that the applicant 

possesses the necessary qualifications to guarantee the 

proper excavation of those sites and objects that may add 

subst~ntially to aan•s knowledge about Montana and its 

antiquities. 

(bt The antiquities perait eust specify that a su~ary 

report of such investigations, containing relevant ~apso 

docueentso drawings. and photographs, be subeitted to the 

historic preservation officer. The historic preservation 

officer shall detereine the appropriate time period 

alloMable between all work undertaken and submission of the 

su .. ary report. 

(l) All heritage property and paleontological reaa ,,s 

collected under an antiquities perait are the permanent 

property of the state and eust be deposited in museums or 

other institutions within the state or loaned to qualified 

Institutions outside the statew unless otherwise provided 

for in the antiquities permit. 

(~) An antiquities per~it is not a substitution for 

any other type of permit that a state agency may require for 

other purposes. 
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Section 9. State agency participation. State agencies 

shall: 

(1) adopt policies for the preservation of heritage 

properties and paleontological reaains and avoid• whenever 

feasible, state actions, or state assisted or licensed 

actions that substantially alter heritaqe properties or 

paleontological reaains; 

(Z) identify and developo in consultation with the 

historic preservation officer, .. thods and procedures to 

ensure that the identification and protection of heritage 

properties and paleontological r ... ins is given appropriate 

consideration in state agency decision.aklng~ 

131 deposit in the historic preservation office all 

inventory reports, Including .apso photographso and site 

fores, of heritage properties and paleontological reaains. 

Section 10. Environeental review process. (1) Each 

state agency responsible for the preparation of an 

environaental i.pact state .. nt in accordance with the 

Montana Envlrooaental Polley Act shallo as a part of Its 

evaluation and study process, consult with and obtain the 

comments of the historic preservation officer concerning th~ 

identification and location of heritage properties and 

paleontological reaains that eay be adversely lepacted by 

the proposed action. 

121 When heritage properties and paleontological 
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reaains are located and identified as described in 

subsection Ul• the responsible state agency. in 

consultation with the historic preservation officer and the 

preservation review board. shall include as part of its 

environaental iapact stateaent a plan for the avoidance or 

altl~atlon of daaage to neritaqe properties and 

paleontological reaains to th~ greatest extent practicable. 

Whenever necessary or appropriate, the state agency aay 

require an applicant for a leaseo per•ltt license• or other 

approval to develop an avoidance or aitigation plan in 

consultation with the historic preservation officer and the 

preservation review board. 

Section 11. Denial of applications. State agencies aay 

deny or approve with conditions any application for an 

easeeento lease. perelto contract, license, or certificate 

in order to protect registered properties. 

Section 12. Report of discovered 

or paleontol ogi cdl re~~nains. Any 

heritage 

pl'rson 

properties 

conducting 

activitieso including survey. excavationo or construction. 

Mho disco~ers on any lands administered, controlled, or 

ownPJ by the stat~ any heritage property or paleontological 

reeains as dufined in {section ~] or who finds that an 

operation licensed or otherwise entitled by the state •ay 

da•ayP herit~JF propertiPs or paleonto1oqica1 re•dins shall 

pro•ptly report to the historic preservation officer the 

-10- ffB 7KS 
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dlscov@ry of such findlnqs and shall take all ~easonable 

steps to ensure pres@rvation of the he~itaae p~operty or 

paleontoloqical re•alns. 

Section 13· Injury, da.age• or reeoval of he~itage 

property and paleontoloqlcal r .. ains. No person eay 

knowingly or purposely injure, daeaqe, or remove any 

heritage property or paleontological reeains on privat~ land 

~ithout written consent of the own@r or on lands 

ad~inlsteredo controlled• ~ owned by the stat~, without a 

per•lt pursuant to [section 8)• 

Section 14• Reproduction ~ sale of heritage property 

and paleontological r .. alns. (1) No person eay reproduce or 

falsely identify any heritage property or paleontological 

reaains with the intent to sell the property or re .. ins as 

an original. 

16 (2J No person ••Y sell any heritage property or 

17 paleontological reealns with the knowledge that the property 

18 or re .. ins have previously been collected or excavated In 

19 violation of [sections 3 through 14]. 

20 Section 15• Violation a eisdeeeanor -- penalty. A 

21 person violating any provision of [sections 3 through 14) is 

22 guilty of a •isO...anor and upon conviction shall be fined 

23 not eore than SloOOO or be ieprisoned in the county jail for 

24 not eore than 6 eonths• or both. Each day of continued 

25 violation of any provision of [sections 3 through 14] 
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constitutes a distinct and separate offense. 

Section 16. Judicial reeedy. The policies, duties, and 

p~ocedures of [sections 3 through 14] are enforceable by any 

party on application to a district court of the state. The 

court eay grant such relief• including injunctive relief• as 

it d~terslnes appropriate. 

Section 11. Severability. If a part of this act is 

invalldo all valid parts that are severable fro• the invalid 

part rc•aln in effect. If a part of this act is invalid in 

one or eore of Its applications, the part re•ains in effect 

in all valid applications that are severable fro• the 

Invalid applications. 

Sections Section 18. Repealer. 

22-3-413, MCA• are repealed. 

-End-
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STATEMENT OF INTENT RE: H& 785 

H8 785 tor•ally establishes the Historic Preservation 

Office and identifies Its duties and responsibilities. This 

bill is not creating a ne~ office, but simply renaaes the 

old one to confor• ~lth the accepted title shared by sl•llar 

offices in states throughout the country. The dut"les and 

responsibilities are also the sa.e and are those established 

by federal rules and regulations for Historic Preservation 

offices in all states and trust territories. Such duties and 

responsiblities are necessary for the state to qualify for 

historic preservation grant monies appropriated by Congress 

each year. 

HB 785 requires that the State Historic Preservation 

Office •aintain the required staffing to assure that federal 

funds ~ill continue to coee into Montana. As written. the 

committee is assured that the State Historic Preservation 

Office •ust meet the requlre.ents• even if chanqes should be 

made when the legislature is not in session. 

The proposed bill departs fro. the current Antiquities 

Act in the establish .. nt of a Preservation Review Board, in 

concert ~ith the federal designation. 

The proposed Review Board wi 11 be increased to nine 

2'5 members• of which a majority are professionals trained in 
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fields relating to historic preservation and archaeology. 

The bill •andates that one eeeber will be the State Liaison 

Officer for the federal Land and Water Conservation Fund, 

and although It is not a federal require .. nt• the Inclusion 

of the Liaison Officer is particularly i•portant In ~ontana. 

The Liaison Officer is the Parks Director at the Depart-nt 

of Fish and Ga... and since eany of the state parks and 

eonu-nts are established around historic sites. 

participation of the Liaison Officer on the Review Board Is 

crucial In coordinating efforts In the state. 

The proposed legislation conti ... s the Antiquities 

Per•lt section as exists in the current Antiquities Act• but 

thls biU will clarify provisions for who qualifies for a 

perait and the perait syst- is expanded to Include all 

state lands rather than only re9istered properties. 

H& 78S will substitute the National Register of 

Historic Places for the little-known state register as the 

official listing of iaportant historic or heritage 

properties. The adoption of the National Register 

designation will siapllfy the registering systea and avoid 

needless duplication of efforts. 

The proposed bill continues the penalties sections but 

increases protection for private land~ners and allows 

prosecution for violation on private lands. 

~ost iMpOrtantly, the bill provides for state agency 

-2-
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1 pertlcipatian In the protection of heritage properties 

2 through a coordinated effort with the Historic Preservation 

3 Office. Coordination and cooperation Is essential In 

~ assuring adequate consideration of heritage properties and 

5 paleontological re.ains in the everyday -ffalrs of state 

6 governeent. 

1 Section 6 authorizes the historic preservation officer 

8 to carry out and enforce the provisions of sections 3 

9 through 16· This eay be done by rule• Sections 9 through 11 

10 require state agencies to participate In this prograe 

11 tlltough developeent of procedures to include evaluation of 

12 her>tage properties and paleontological reaalns In aqency 

13 decision..klng. These procedures aay be adopted by rule• 

14 Flr6t adopted by the HOUSE 'ONMITTEE ON NATURAL 

15 RESOUR,ES on February 20• 1979• 

-3-
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HOUSE BILL NO• 785 

INTRODUCED BY OUSSAULTo FASBENDER• SCULLY 

A BILL FOR AN ACT ENTITLEOt •AN ACT TO REVISE THE LA~S 

RELATED TO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARD 

AND AN HISTORIC PRESERVATION OFFICE; PRESCRIBING THE DUTIES 

OF THE OFFICE AND ITS PRINCIPAL OFFICER; PROVI~ING FOR 

PERMITS; PROVIDING FOR PENALTIES; AND REPEALING SECTIONS 

22-3-401 THROUGH 22-3-413• MCAe• 

WHEREASo Article IX• section Ito of the Montana 

constitution requires that the legislature provide for the 

identification. acquisition. restoration. enhance•ento 

pres~rvationo and ad•inistratlon of hlstorico archeologlco 

scientific• and cultural areaso slteso records• and objects 

and for their use and enjoy .. nt by the people; and 

WHEREAS• rapid 

contemporary society 

social and 

threatens 

econo•ic 

to destroy 

vestiges of Montana•s rich heritage; and 

develop ... nt of 

the r-..lnlng 

WHEREAS• it is In the interest of all Montanans that 

state govern .. nt provide leadership in historic preservation 

for the general education• lnsplratlono pleasure. and 

enrlch .. nt of the peopte. 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 
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Section t. Preservation review board. (l) There Is a 

preservation review board within the Montana Historical 

Society consisting of nine •eabers. 

(2) M..tlers shall be ..,.,olnect by the 9Qovernor in the 

following •anner1 

(at five professional persons recognized in the fields 

of archeology, history, architecture. or architectural 

history; ho~evero no •ore than two .. ebers aay be appointed 

fr~ any one of t~se fleldsl 

(b) a professional paleontologist; 

(c) the state liaison officer for ~he federal land and 

water conservation fund; 

(d) two ... bars of the public who have actively 

de.anstrated an interest in historic preservation •atters. 

(3) each Meeber shall serve a 4-year ter•• A ...Oer 

•ay be reappointed. 

Sertlon 2. Transition 

preservation review board 

period appoint-nt 

•e.bers. (ll For the purpose 

of 

of 

providing staggered ter•s• the initial ter•s of preservation 

review board •e•bers shall be as follows1 

Cal two •e~ers appointed for a 1-year ter~; 

(bt two •eebers appointed for 2-year ter•s; 

(c) two .e.Oers appointed for J-year ter•s; and 

(d) three •e•bers appointed for ~-year ter•s• 

(2) Thereaftero all ... bers of the council shall be 

-2- Hll 785 
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appointed for 4-year ter.s. 

Section l. Salary and expenses of board .. ebers. 

Unle~s ne is a full-tiae salaried officer or c~ployc~ of 

this state or of a political subdivision. each .. ~er is 

entiUed to be paid szs • d41r for each day in t~~hlch he Is 

actually dod necessarily engaqed in board duties and to 

releburse•ent for travel expenses as provided for in 

2-18-~01 through z-ta-503• incurred In the perfora.nce of 

boa.rd duties. 

Section 4• Definitions. As used in [sections I through 

16]9 ~·nless the context clearly indic.at.es otherwise. the 

followinv definitions applrs 

flt •Antiquities per•it• -ans the per•lt granted for 

exploration or field lnv .. tlgatlops of heritage properties 

or paleontological r ... lns'ptevlded for In (Mttlon e]. 

(2} •Heritage propertr• eoans any district• slteo 

building, structure. or object located upon or beneath the 

earth or under water thet is sign if I cant in "-er i can 

hlstoryo archltectvret archeology. or culture. 

(3) •Historic preservation office• .. ans the office 

11lthln u .. Mont•• hls.torlcal society provided for In 

[section 6)• 

(It) •Historic preservation officer• eeans the officer 

provided for in (section 6)• 

(5} •Paleontological r .. alns• .. ans sc lentlfica11y 

-3- H8 785 
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significant fossilized plants and animals of a geological 

nature found upon or beneath the earth or under vater. 

(b) •Preservation review board• ~ans the 

provided for In (section 1]• 

board 

(7) •Register• .. ana the National Register of Historic 

Places. the official list of the nation•s heritage 

properties worthy of preservation because of national• 

state. or local significance. 

(a) •Registered property• ~ans any heritage property 

listed In the register. 

(9t •State agency• .. ans any eKecutive agency of the 

stat• of flontana. 

Section 5. Preservation revie11 board -- duties. The 

pr-•vatlon revi- board shall: 

(1} rec~ MNtlnM:I- to the register; 

{2) approve or disapprove all no•inatlons to the 

register; 

•3) approve or diiapprove additions to statewide 

Inventories of heritage properties; 

(~) review the annual work prograM that recoeeenos 

preservation goals and grant allocations for the next 

succeeding fiscal year; and 

(5) act In an adVisory capacity to the historic 

preservation office and to state agencies. 

Section 6. Historic preservation office duties. c' 
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historic preservation officer. (1) There Is established the 

historic preservation office within the Hontana Historical 

Society to consist of an historic preservation officer and a 

qualified professional staff· 

(21 The historic preservation officer Is appointed by 

the governor. 

Ul The historic preservation officer has the 

following duties and responslbllltlesz 

(a) follow necessary proc.-..es " qualify · tM state 

for .oney that Is now or will be aade available under any 

act of congress of the United States or otherwise for 

purposes of historic preservation; 

(b) conduct an ongoing statewide survey to identify 

and docu .. nt heritage properties and paleontological 

re.ainsi 

(c) •aintain a state inventory file of heritage 

properties and paleontological r .. alns and aaintain a 

repository for all such inventory work done In the state; 

(d) evaluate and for•ally no•inate potential register 

properties according to the criteria established by the 

register; 

(e) prepare and annually review the state preservation 

plan, register noeinatlonst and historic preservation grant 

activity; 

(f) •aintaint. publish, and disseeinate infor•ation 
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relating to heritage properties and pal~ologlcal reeains 

in tlw state; 

(g) cooperate with and assist local• state• end 

federal gcwer.-.nt agencies in c-prehenslve planning that 

allows for the preservation of heritage properties and 

paleontological re•alns; 

(h) any other necessary or appropriate activity 

.,.,-.ttted by law to carry out and enforce the provisions of 

[aec~IOfta J throuqh 16] • 

Sec:Uon T. Registration of 

Any cl"t:lzen of "«!tana _, subait 

heritage properties. (lt 

the necasaarJ ,__ t"o 

noelnate heritage properties to the register. 

(2) For properties not adelniatered• controlled, or 

owned by the state, the historic preservation officer .. Y, 

upon approval by the preservation review board and after 

written notification by the landowner, no.lnate heritage 

pr~ertles to the register and aay enter into cooperative 

egrea .. nts with the federal governeento local govern .. ntst 

and other governaental entitles or private landowners or the 

owners of objects to ensure pres~rvation and protection of 

registered properties. 

(3) For lands ad•lnlstaredo controlled• or owned by 

the state• the historic preservation officer .. ,. upon 

approval by the preservation review boardo n~inate heritage 

properties to the register. The historic preservation 
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officer shall notify the appropriate state agency and give 

public notice when any property is being considered for 

no~in~Lion. Unless state agency or public objecti~~· •re 

subaitted in writing within 30 days after notification. the 

historic preservation officer shall coaplete the 

noainations. When a state agency or any citizen of Montana 

subaits written objectionso the historic preservation 

officer shall consider the objections and aay conduct a 

public hearing. Within 60 da~s after sub•lssion of the 

objections or after the public hearingo the historic 

preser~atlon officer shall •-*• a final decision on the 

proposed regtstr.tlon and prep•re e state .. nt responsive to 

the objections subeitted. 

Section a. Issuance of No 

excavate• ra.ove• or restore 

peralts. Cl t 

an' her It age 

person .. ., 

propert'r or 

paleontological reaalns on lands adalnlsteredo controlled• 

or owned by the state without first obtaining an antiquities 

per•it. fro. the historic preservation officer. 

(2) Antiquities per•lts are to be granted only after 

careful consideration Of the application for a pereit and 

after consultation with the appropriate state agency. 

Per•its are subject. to strict co.pliance with the following 

guidelines: 

to 

rat An~iquities per•it.s •ay be granted only for work 

be undertaken by reputable euseuaso universities, 
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collegeso or other historical• scientific• or educational 

Institutions. societies, or persons with a view toward 

dissemination of knowledge about cultural properties, 

provided no such p£ralt may be granted unless the historic 

preservation officer is satisfied that the applicant 

possesses the necessary qualifications to guarantee the 

proper excavation of those sites and objects that aay add 

substantially to •an•s knowledge about Montana and its 

antiquities. 

(b) The antiquities perait aust specify that a summary 

report of such investigations, containing relevant eapso 

docu .. nts• drawings. and photographs, be subcitted to the 

historic pres•rvation officer. The historic preservation 

officer shall deter•tne the appropriate tiee period 

allowable between all work undertaken and sub•isston of the 

su .. ary report. 

(3) All heritage property and paleontological remains 

collected under an 

propart.y of the 

antiquities perait are the percanent 

state and .ust be deposited in auseucs or 

other institutions within the state or loaned to qualified 

institutions outside the state. unless otherwise provided 

for in the antiquities pereit. 

(It) An antiquities pereit is not a substitution tor 

any other type of perait that a state agency cay require for 

other purposes. 

-II- '-18 .85 
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Section 9. State agency participation. State agencies 

shalt: 

Clt adopt policies for the preservation of heritage 

properties and paleontological re•alns and avoldt Mhenever 

fea~ible, state actions. or state assisted or ltcensed 

actions that substantially alter heritage properties or 

paleontological reaains; 

(2) identify and develop• 

historic preservation offlc~t 

ensure that the identification and 

In consultation with the 

.-thods and procedUres to 

protection of heritage 

properties and paleontological reaains Is given appropriate 

consideration in state agency declslon.aklng; 

(l) deposit in the historic preservation office all 

inventory reports• including .. ps. photographs• and site 

foras, of heritage properties and paleontological re•ains. 

Section 10. Envlron .. ntal revieM process. (1t Each 

state agency responsible for the preparation of an 

environaental i•pact stat ... nt In accordance with the 

"ontana Envlronaental Polley Act shello as a part of its 

evaluation and study process. consult with and obtain the 

coaaents of the historic preservation officer concerning the 

identification and location of heritage properties and 

paleontological reaalns that •ay be adversely l~acted by 

the proposed action. 

(2) when heritage properties and pal eontol ogi cal 
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described 

agencyo 

in 

in 

consultation with the historic preservation officer and the 

preservation review boardt shell include as part of its 

envir-ntal iiiPBC~ st:.at-nt a plan for the avoidance .or 

eltlgatlon of daaage to heritage propertie~ and 

paleontological re•ains to t~e greatest extent practicable. 

Whenever necessary or appropriate, the state agency •ay 

require an applicant for a leaseo perelt, license, or other 

approval to develop an avoidance or altlgatlon plan In 

consultation with the historic preservation officer and the 

preservation review board• 

Section 11. Denial of applications. State agencies eay 

deny or approve with conditions any application for an 

ease .. nte lease, perelt• contract• license, ~r certificate 

In order to protect registered properties. 

S~tion ll• Report of discovered heritage 

or paleontological reaains. Any person 

properties 

conducting 

activities, Including survey, excavation• or construction• 

Who discovers on any lands ad~lnistered, controlled, or 

owned by the state any heritage property or paleontological 

reaalns as defined In [section ~} or who finds that an 

operation licensed or otherwise entitled by the state .ay 

daaage heritage properties or paleontoloqical re•ains shall 

proaptly report to the historic preservation officer the 

-10- H8 78S 
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discovery of such findings 

steps to ensure preservation of 

paleontological reo~in5• 

end she11 take all reasonable 

the heritage property or 

Section 13. Injury• daeageo or r~~oval 

property and peleontological reoains. No 

of heritage 

person ..y 

knowingly or purposely Injure, dam~ge, or reeove any 

heritage property or paleontological reeains on private land 

without written consent of the owner or on lands 

adolnlst~ed• controlled, or owned by the state• without a 

perolt pursuant to [section 8)• 

S4.<t.lon 1~. Reproduction or sale of heritage property 

an4 pel~t.o1oglcal r-ains. (11 No person oay reproduce or 

falsely ldent:lf'y •Y heritage property or paleontological 

r ... ins wit.h the Intent to sell the property or reaalns as 

- orl9lna1. 

(2) No person .. , sell any heritage property or 

paleontological r-.ins with the knowledge that the property 

11 or re .. ins have previously been collected or excavated In 

19 violation of [sections 3 throu9h 14]• 

20 Section 15. Violation a aisdeaeanor -- penalty. A 

21 person violatln9 any provlsiOR of [sections 3 throu9h 14] Is 

22 guilty of a aisdeoeanor and upon conviction shall be fined 

2l not eore than s\,000 or be i~ri~oned in the county jail for 

24 not eore than 6 eonths, or both. Each day of continued 

25 violation of any provision of [sections 3 through 14) 
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constitutes a distinct and separate offense. 

Section 16. Judicial reeedy. The policies, duties, and 

procedure~ of [sections 3 through l~] are enforceable by any 

party on application ~o a district court of the state. The 

court may grant such relief• including Injunctive relief, as 

it deterelnes appropriate. 

Section 11. Severability. If a part of this act is 

invalid• all v•lid parts that are severable fro• the Invalid 

p~rt re .. ln In effect. If a part of this act is invalid in 

one or eore of its applications. the part reealns in effect 

In all valid applications that are severable fro• the 

invalid applications. 

Section 18. Repealer. Sections 22-3-401 through 

21-3-o\13• MCA• are rep .. ted. 

-End-
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HOUSE BILL NO. 785 

INTRODUCED BY DUSSAULTo FASBENDER, SCULLY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE LAMS 

RELATED TO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARO 

AND AN HISTORIC PRESERVATION OFFICE; PRESCRIBING THE DUTIES 

OF THE OFFICE AND ITS PRINCIPAL OfFICER; PROVIDING FO~ 

PERMITS; PROVIDING FOR PENALTIES; AND REPEALING SECTIONS 

22-3-~01 THROUGH 22-3-~13o MCA.• 

WHEREAS, Article IXo section ~. of the Montana 

constitution requires that ~he legisl.ture provide for the 

identification. acquisition, restoration• enlvonce .. nto 

preservation. and adeinlstretlon of hlstorlco archeologlc• 

scientific, and cultural areas, sites• records• and objects 

and for their use and enjoyeent by the people; and 

WHEREAS, rapid social end econoelc develop .. nt of 

conteeporary society threatens to destroy the reeaining 

vestiges of Montane's rich heritage; end 

WHEREASo it is in the Interest of all Montanans that 

state governaent provide leadership in historic preservation 

for the general education• lftspiration• pleasure• 

enrlchaent of the people. 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

and 
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Section 1. Preservation review board• Ill There Is a 

preservation review board within the Montana Historical 

Society consisting of nine -~ers. 

C2J Meebers shall be appointed by the governor in the 

following eanner: 

(at five professional persons recognized In the fields 

of archeology. hlstoryo architecture, or architectural 

history; hOwever• no eore than two eeebers eay be appointed 

froe any one of these fields; 

(b) a professional paleontologist; 

(cJ the state liaison officer for the federal land and 

water conservation fund; 

(d) two eeebers of the public who have actively 

de.on&trated an int•rest in historic preservation eatters. 

(.lJ Each eeeber shall serve a ~year tar­

.. , be reappointed. 

A -"r 

Section 2. Transition period appoint-nt of 

preservation review board aeabers. (1) For the purpose of 

providing staggered tereso the Initial teres of preservation 

review board .. abers shall be as follows: 

(a) two .. .oers appointed for a 1-year terei 

(b) two .. ebers appointed for 2-year teras; 

(cJ two eeebers appointed for 3-year ter•si and 

(d) three ee~rs appointed for ~-year teres. 

(2J Thereafter, all meabers of the council shall be 

-2- SECOND PRINTING HB 785 
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appointed for ~-year tar••• 

Section 3. Salary and expenses of board Mmbers. 

Unless he is a full-tl.a salaried officer or e•ployee of 

this state or of a political subdivision, each .e~er is 

entitled to be paid 125 a day for each day In which he Is 

actually and necessarily engaged in 

rei •bur se-nt for travel expenses 

Z-18-501 through 2-18-503, incurred In 

board duties. 

board duties and 

as provided for 

the perfor•ance 

to 

In 

of 

Section 4. Definitions. As used In [sections l through 

16]w unless the context clearly Indicates otherwise, the 

following definitions apply: 

(1) •Antiquities per•it• .. ana the per•lt granted for 

exploration or field Investigations of herlt.ge properties 

or paleontological re .. lns provided for in (section a]. 

(2) •Heritage property• .. ans any dlstrictw sltew 

building, 

earth or 

structure, 

under water 

or object located upon or beneath the 

that Is significant In A .. rican 

hlstorr• archltacturer archeology, or culture. 

(3) •Historic preservation office• .. ans the office 

within the Montana historical society provided for In 

[section 6)• 

(It) •Historic preservation officer• •eans the officer 

provided for in {section 6]• 

(5) •Paleontological re.alns• eeans scientifically 

-3- HB 185 

1 

z 
3 

,. 
5 

6 

T 

8 

9 

10 

u 

12 

13 

lit 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Zit 

25 

HB 0785/03 

significant fossilized plants and ani•als of a geological 

nature found upon or beneath the earth or under water. 

(o) •Preservation review board• ~ans the board 

provided for in ( .. ctlon 1]• 

{1t •Register• .. ans the National Register of Historic 

Places, the official list of the nation's heritage 

properties worthy of preservation because of national, 

stateo or local significance. 

(8) •Registered property• .. ans any heritage property 

listed in the register. 

{9) •state agency• .. ans any e~ecutive agency of the 

state of Montana. 

Section 5. Preservation review board -- duties. The 

preservation review bOard shall: 

(1) reco ... nd no•lnations to the register; 

(2) approve or disapprove all no~inatlons to the 

register; 

(3) approve or disapprove additions to statewide 

inventories of herlt~ properties; 

(~) review the annual work progra• that reco••ends 

preservation goals and grant allocations for the next 

succeeding fiscal year; and 

(5) act in an advisory capacity to the historic 

preservation office and to state agencies. 

Section 6. Historic preservation office -- duties of 

-It- HB 185 
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historic preservation officer• (1) There Is established the 

historic preservation office within the Montana Historical 

Society to consist of an historic preservation officer and a 

qualified professional staff. 

(Z) The historic preservation officer Is appointed by 

the governor. 

(3) The historic preservation officer has the 

folloving duties and responsibilities: 

(a} follov necessary procedures to qualify the ~tate 

for •oney that is now or vlll be eade available under any 

act of congress of the United States or otherwise for 

purposes of historic preservation; 

(b) conduct an ongoing statewide survey to ~dentlfy 

and docu .. nt heritage properties and paleontological 

reealns; 

(c) aaintain a state Inventory file of heritage 

properties and paleontological reeains and ealntaln a 

repository for all such inventory work done In the state; 

(d) evaluate and foraally noalnate potential register 

properties according to the criteria established by the 

register; 

(e) prepare and annually review the state preservation 

plan, register noalnatlonsr and historic preservation grant 

activity; 

(f) aaintaln• publishr and dlssealnate inforeatlon 
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relating to heritage properties and paleontological re .. ins 

in the state; 

(g) cooperate with and assist local. state• and 

federal qovern .. nt agencies in coaprehenslve planning that 

allows for the preservation of hertt.,a properties and 

paleontological reaainsl 

(hi any other neces~ary or appropriate activity 

pereitted by lav to carry out and enforce the provisions of 

[sections 3 through 16]• 

Section J. Registration of heritage properties. (1) 

Any citizen of Montana aay subeit the necessary foras to 

~inate heritage properties to the register. 

(21 For properties not adalnfstered• controlledr or 

owned by the stateo the historic preserwatlon officer aayo 

upon approval by the preservation revleM board and after 

vritten notification ~T IQ the landowner. noalnate heritage 

properties to the register and aay enter Into cooperative 

aqreeeents with the federal governaento local govern .. ntso 

and other governaental entitles or private landowners or the 

ovners of objects to ensure preservation and protection of 

re~lstered properties. 

(3} For lands adainistered• controlled• or owned by 

the stateo the historic preservation officer aayo upon 

approval by the preservation revlev boardo ~fnate heritage 

properties to the register. The historic preservation 

-6- H8 785 
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officer shall notify the appropriate state agency and give 

public notice when eny property Is being considered for 

no~inatlon. Unless state agency or public objections are 

su~ltted In writing within 30 days after notification, the 

historic preservation officer shall coeplete the 

noelnatfons. When a stete agency or any citizen of Montana 

sub•its written objections. the historic preservation 

officer shall consider the objections and aay conduct a 

public ~ring. Within 60 days efter subeission of the 

objections or efter the public hearlngw the historic 

preservation officer shall ••ke a final decision on the 

proposed registretlon .ad prepare a state .. nt responsive to 

the_ objections subeitted. 

Section a. Issuance of per•lts. (1) No person •ay 

excavate• reeove. or restore any heritage property or 

paleontological re .. lns on lands adelnlsteredw controlledw 

or owned by the state without first obtaining an antiquities 

pereit fro. the historic preservation officer. 

(Zt Antiquities perelts ere to be granted only after 

careful consideration of the application for a per•lt and 

after consultation with the appropriate state agency. 

Per•lts are subject to strict coepliance with the following 

guidelines: 

(at Antiquities per•its ••r be granted only for work 

to be undertaken by reputable MUseu••• universities. 
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collegeso or other historical, scientific, or educational 

institutions. societleso or persons with a view toward 

di~seeination of knowledge about cultural properties, 

provided no such per•it .. , be granted unless the historic 

preservation officer is satisfied that the applicant 

possesses the necessary q-llflcaUons to guarantee the 

that 11ay add proper excavation of those sites and objects 

substantially to .. n•s knowledge about 

antiquities. 

Montana and its 

(b) The antiquities per•it eust specify that a summary 

report of such investigations, containing relevant maps, 

docu .. ntso drawlngsw and photographs, be sub•ltted to the 

historic preservation officer. The historic preservation 

officer shall deter•ine the appropriate tiee period 

allowable between all work undertaken and subaission of the 

su.-ary report. 

(3) All heritage property and paleontological remains 

collected under an antiquities perelt are the per•anent 

property of the state and .ust be deposited In •useums or 

other institutions within the state or loaned to qualified 

institutions outside the state. unless otherwise provided 

for In the antiquities per•lt. 

(It) An antiquities per•it is not a substitution for 

any other type of per•it that a state agency aay require for 

other purposes. 
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Section 9. State agency ~rtlcipation. State agencies 

shall~ 

(1) adopt policies for the preservation of heritage 

properties and paleontological re•ains end avoidw ~henever 

feasible, state actions. or state assisted or licensed 

actions that substantially alter heritage properties or 

paleontological reeains; 

(2) Identify and develop, In consultation Mlth the 

historic preservation officer, .athods and procedures to 

ensure that the identification and protection of heritage 

properties and paleontological reaalns is given appropriate 

consideration in state agency· declsl~lngJ 

131 deposit in the historic preservation office a~l 

inventory reportsw Including aapso photographs• and site 

forest of heritage properties and paleontological reaalns. 

Section 10. Environ .. ntal review process. 111 Each 

state agency responsible for the preparation of an 

environ.ental lepact stat ... nt in accordance ~ith the 

Kontana Environeental Polley Act shall, as a part of Its 

evaluation and study process, consult vith and obtain the 

comments of the historic preservation officer concerning thP 

identification and location of heritage properties and 

paleontological reaains that aay be adversely l•pacted by 

the proposed action~VIDEDw HQMEVEB. THAI_wMERf_JijE GRANT 

QLAtLl.!ll.f&U.Ll!Lllllf..LlKD BEOUIB£S THE PREP686IlOIL.QL_Afi 
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EMVIBQMMENTAL IMPACT SI&TEMENJ UNDER I~ MONTANA 

EMYIBQNftfNJAL PQLI'X A,J, THE fiYIRQN!fNJAL lftPAtl $IAIEftENT 

SHALL DE LIMITED TQ AN EVALUATION Of THE H£Bl!A»E PROPERTIES 

AND PALfQNTQLQGI,IL REMAINS LQtAIEQ INa QN• UNQEB 18Q WITHIN 

QMLY IKE AFEE,IED $TATE L68P• 

(2) When heritage properties and paleontological 

re•ains are located and id~ntified as described in 

subsection (l)t the responsible state agency, In 

consultation ~ith the historic preservation officer and the 

preservation revi.w board, shall Include as part of Its 

environeental lepact state.ant a plan for the avoidance or 

eitlgatlon of da .. ge to heritage properties and 

paleontological reeains to the greatest extent practicable. 

~henever necessary or appropriate, the state agency .. Y 

require an applicant for a lease• peraltw license• or other 

approval to develop an avoidance or altlgation plan In 

consultation ~lth the historic preservation officer and the 

preservation review board. 

Section 11. Penial of applications. State agencies .. y 

deny or approve with conditions .any application for an 

easeaent, lease, perelt, contract, license. or certificate 

In order to protect reg+~te~ HfBliA&f properties 6MD 

PiLEQHIQLQGICAL REMAINS. 

or 

Section 12. Report of discovered heritage properties 

paleontological re•ains. Any parson conducting 

-10- HB 785 
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activities. including survey. excavation, or construction• 

who discovers on any lands a~inlstared• controlled, or 

owned by the state any heritage property or paleontological 

reaa Ins as defIned In ( sectl on It] or who finds that an 

operation licensed or otherwlsa entitled by the state aay 

daaage heritage properties or paleontological reaalns shall 

pr~ptly report to the historic preservation o~ficer the 

discovery of such findings and shall taka all reasonable 

steps to ensure preservation of the heritage property or 

paleontological re•alns. 

Section 13· Jnjurr• d .. ageo or reaoval of heritage 

propertJ and paleontological re .. ins. No person aay 

knowingly or purposely Injure• d..ag&o or re.ove any 

heritage property or paleontological raaalns on privata lau 

without written consent of the owner or on lands 

ad•inistered• controlled• or owned by the stateo Nithout a 

perait pursuant to (section 8). 

Section l"- Reproduction or sale of heritage property 

and paleontological raulns. ( 1) No person .. , reproduce or 

falsely Identify any heritage property or paleontological 

raaains with the Intent: to sell the property or reaains as 

an original. 

23 (2} No person .. y sell any heritage property or 

24 paleontological r .. alns with the knowledge that the property 

25 or reaains have previously been collected or excavated in 
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violation of (sections 3 through 14]• 

Section 15• VIolation a aisde .. anor -- penalty• A 

person violating any provision of [sections 3 through 14) is 

guilty of a aisde .. anor and upon conviction shall be fined 

not aore than S1o000 or be laprisoned in the county jail for 

not aore than 6 aonths• or both. Each day of ,continued 

violation of any provision of [sections 3 through 14] 

constitutes a distinct and separate offense. 

Section 16• Judicial r ... dy. The policleso dutleso and 

procedures of [sections 3 through lit] are enforceable by any 

party on application to a district court of the state. The 

court aay grant such re~lef• Including injunctive reliefo as 

it deter•ines appropriate. 

Section 17• Severability. If a part of this act is 

inva!ido all valid parts that are severable fro• the invalid 

part reaaln in effect. If a part of this act Is invalid in 

one or more of Its applications, the part re•ains in effect 

In all valid applications that are severable fro• the 

invalid appltcat:lona. 

Sections Section 18. Repealer. 

22-3-ltl3t MCAo are repealed. 

-End-
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STATEMENT OF INTENT RE: HS 785 

HB 785 for~ally establishes the Historic Preservation 

Office and identifies its duties and responsibilities. This 

aill is not creating a new office, but si•ply rena•es the 

old one to confor~ with the accepted title shared by similar 

offices in states throughout the country. The duties and 

responsibilities are also the same and are those established 

by federal rules and regulations for Historic Preservation 

offices in all states and trust territories. Such duties and 

responsiblities are necessary for the state to qualify for 

historic preservation grant .onies appropriated by Congress 

each year. 

HS 765 requires that the State Historic Preservation 

Office Maintain the required staffing to assure that federal 

fund~ will continue to coae into Montana. As written, the 

co•mittee is assured that the State Historic Preservation 

Office must •eet the require .. ntso even if changes should be 

made when the legislature is not in session. 

The proposed bill departs fro. the current Antiquities 

Act in the establishaent of a Preservation Review Boardo in 

concert with the federal designation. 

The proposed Review Board will be increased to nine 

member so of which a ~ajority are professionals trained in 
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lO 

l1 

lZ 

13 

14 

l~ 

lb 

11 

111 

l'l 

20 

21 
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fields relating to historic preservation and archaeology. 

The bill eandates that one .. eber will be the State liaison 

Officer for the federal Land and Water Conservation Fundo 

and although it is not a federal require•ento the inclusion 

of the liaison Officer is particularly ieportant in Montana. 

The Liaison Officer is the Parks Director at the Oeparteent 

of Fish and Gaee, and since eany of the state parks and 

eonueents are established around historic sites• 

participation of the liaison Officer on the Review Board is 

crucial in coordinating efforts in the state• 

The proposed legislation continues the Antiquities 

Pereit section as exists in the current Antiquities Act. but 

this bill will clarify provisions for who qualifies for a 

per•it and the pereit syste~ is expanded to include all 

state lands rather than only registered properties. 

HB 78S will substitute the National Register of 

Historic Places for the little-known state register as the 

official listinq of important historic or heritage 

properties. The adoption of the National Register 

designation Will si•plify the registering syste• and avoid 

needless duplication of efforts. 

The proposed bill continues the penalties sections but 

increases protection for private landowners and allows 

prosecution for violation on private lands. 

~ost i•portantlyo the bill provides 

~A· 

for state agency 

fiB 7 85 

~ 



participation in the protection of heritaqe properties 

z 

l 

throuqh a coordinated effort with the Historic 

Office. Coordination and cooperation is 

Preservation 

P.ssent i a1 in 

4 assurinq adequate consideration of h~ritdqe propertiP.s and 

S paleontological re.ains in the everyday affairs of state 

6 government. 

1 Section 6 authorizes the historic preservation officer 

8 to carry out and enforce the ~revisions of sections 3 

9 through 16• This may be done by rule. SG<tions 9 through 11 

10 require state agencies to participate in this prograa 

11 through develop ... nt of proceduros to includP. evaluation of 

12 heritage properties and paleontological reaains in agency 

13 decisionaaking. These procedures aay be adopted by rulao 

1~ First adopted by the HOUS~ COMMITTEE ON NATURAL 

iS RESOURCES on February ZOo 1979. 
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HOUS~ BILL NO. 785 

INTRODUCED BY OUSSAULTt FASBENOERt SCULLY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE LAWS 

RELATED TO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARD 

AND AN HISTORIC PRESERVATION OFFICE; PRESCPIBING THE DUTIES 

OF THE OFFICE AND ITS PRINCIPAL OFFICER; PROVIDING FOR 

PER~ITS; PROVIDING FOR PENALTIES; AND REPEALING SECTIONS 

22-3-401 THROUGH 22-3-413t MCAo• 

WHEREAS, Article IX, section 4• of the Montana 

constitution requires that the legislature provide for the 

identification, acquisition, restoration, enhancellentt 

preservation• and ad•inistration of historic, archeologic, 

scientific, and cultural areas. sites, records, and objects 

and for their use and enjoy•ent by the people; and 

WHEREAS, rapid social and econoaic develop .. nt of 

contemporary society threatens to destroy the re•aininq 

vestiges of Montana's rich heritage; and 

WHEREAS• it is in the interest of all Montanans that 

state government provide leadership in historic preservation 

for the general education. Inspiration, pleasure• and 

enrich~nt of the people. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTA~A: 
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HB 0785/04 

Section 1. Preservation review board. 11• There is a 

preservation review board within the Montana Historical 

Society consistinq of nine me~bers • 

{2) "eaburs sha11 be appointed by the qovernor in the 

following aanner: 

(a) five professional persons recognized In the fields 

of archeology• history, architecture, or architectural 

history; however. no more than two •e•bers •ay be aPPOinted 

fru. any one of these fields; 

Cb) a professional paleontologist; 

(c) the state liaison officer for the federal land and 

water conservation fund; 

ldl two aeabers of the public who have actively 

deMonstrated an interest In historic preservation ~atters. 

{31 Each aeaber shall serve a 4-year tera. A .. aber 

may be reappointed. 

Section 2. Transition period appointaent of 

preservation revie~ board aemberS• (1) For the purpose of 

provi~ing staqgered terms, the initial ter11s of preservation 

review board .. abers shall be as follows: 

(a) two me.Oers appointed for a 1-year tera; 

(b) two aembers appointed for 2-yPar terms; 

(c) two meabers appointed for 3-year teras; and 

(d) three .eabers appointed for ~-year terms. 

(2) Thereafter. all aembers of the council shall be 

-2- HB 78'i 
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appointed for 't-year ter•s• 

Section 3. Salary and expenses of board eembers. 

Unle~s he is a full-time salaried officer or e.ployee of 

this state or of a political subdivision, each aeeber i~ 

entitled to be paid S2S a day for each day in which he is 

actually and neces~arily enqaged in 

rei•uur~e.ent for travel expense~ 

2-18-501 through Z-18-S03o incurred in 

board duties. 

board duties and 

as provided for 

the perforaance 

to 

in 

of 

Section "• Definitions. As u~ed in (sections l throuqh 

~6 !!)• unless the context clear1y indicates otherwise, the 

following definitions apply: 

(1) •Antiquities per•it• aeans the per•it granted for 

exploration or field Investigations of heritage properties 

or paleontological re•ains provided for in [section 8)• 

( Z) 

buildinq, 

earth or 

"Heritage property• eeans any district. siteo 

structure, or obJ~Ct located upon or beneath the 

under water that is siqnificant in A•erican 

history, architecture, archeology, or culture. 

(31 •Hi~toric preservation office• eeans the office 

•ithin the ~ontana historical society provided for in 

[section 6]. 

(4} "Historic preservation officer• means the officer 

provided for in [section 6]. 

(S} •Paleontoloqical remains" means se;.,.,tTfTee++y 
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s~~n~ftee,~ fossilized plants and anl•als of a geological 

nature found upon or beneath the earth or under water ~ 

AB~_BABE_A~-tAl~AL-lQ_ik!fHIIEIC BESEAR~· 

(b~ •Pre5erv•tion review board• •eans the board 

provided for in (section 1]• 

[l) •Register• •eans the National Register of Historic 

Places, the official list of the nation's heritage 

properties worthy of preservation because of national, 

stateo or local significance. 

(8} •Registered property• means any heritage property 

listed in the regl&ter. 

(9) •state agency• •eans any executive agency of the 

state of Montana. 

Section ~. Preservation review board 

preservation review board shall: 

duties. The 

( 1) 

(2) 

reqis~e~; 

reco• .. nd no•inations to the reqister; 

approve or disapprove all no•inations 

(J) approve or disapprove additions to 

inventories of heritdge properties; 

to the 

state• ide 

1~1 review the annual •ork program that recommends 

preservation goals and grant allocations for the next 

succeeding fiscal year; and 

IS} act in an advisory capacity to the historic 

preservation office and to state agencies. 

-4- H~ 785 
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Section 6. Historic preservation office-- duties of 

historic preservation officer. (1) There is established the 

historic pre~ervation office within the Montana Hi~torical 

Society to consist of an historic preservation officer and a 

qualified professional staff. 

(21 The historic preservation officer is appointed by 

the governor. 

(3) The historic preservation officer has the 

following duties and responsibilities: 

(a) follow necessary procedures to qualify the state 

for eoney that Is now or will be eade available under any 

act of congress of the United States or otherwise for 

purposes of historic preservation; 

(b) conduct an ongoing statewide survey to identify 

and docu•ent heritage properties and paleontologi~al 

remains; 

(c) eaintain a state inventory file of hP.ritage 

properties and paleontological reaains and •aintain a 

repo~itory for all such inventory work done in the state; 

(d) evaluate and formally noMinate potential register 

properties according to the criteria established by the 

register; 

(e) prepare and annually review the state preservation 

plan, register noeinations, and historic preservation grant 

activity; 
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Cfl aaintain, publish. and disse•inate infor•ation 

relatinq to heritage properties and paleontological reeains 

tn thP statei 

(y) cooperate vH.h and <us i st local. stateo and 

that federal governeent agencies in co•prehensive 

allows for the preservation of heritage 

paleontological reaains; 

planning 

properties and 

(h) E.IH.fB._l!iliU.QQUUlUL.AiiUErtENTS WITH THE EfQ£.UJ. 

!ill~B.NME NJ 1 LQUL __ yQ~fR!lHf.ttlh_!f1D__Il.ltifL C.QY ER Nt!E lll.6l. 

~1111~ 08. PBlYAIE LAHDQWNERS 08 THE QMNEBS Qf QBJECTS JO 

f!l~UB.f_fB~f&X611D!l_AND PBPJECJION Qf ~ilfB10 PBDPflliES: 

Lll __ any other necessary or appropriate activity 

pereltted by law to carry out and enforce the provisions of 

[sections 3 throuqh t& ~I· 

Section 7. Reqistration of heritage properties. fl) 

Any citizen of Montana •ay subelt ICL-IH.f ijlSIO&It 

e&lifB1AllC~-DE£ltfR_fUB __ tili__tO!lSlDEB.All~ the necessary 

for•s to no•inat~ heritaq~ properties to the register. 

(ZI For properties not eda+n+s~eredw-een~ro++edv-or 

owned by the state. the historic preservation officer eay, 

upon approval by the preservation review board and after 

written no~+~Tee~Ten !feRn~ ey iS at the landownero 

no•inate heritage properties to the register• end-esy-en~er 

•nto-eooperetTve-~greeeen~s--w+~h--~he--~ed~re+--govern•en~. 

+oee+---govern.-ntsw--end--other--governmentn+--en~+t+es--or 

-6- HB 785 
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~iv~e-+endOWfters--or--the--owners of--objeets--to--ensare 

preservetion-end-proteet~on-of-reqistered-propert+esw 

(3) For lands edainisteredy--eontroi+edy-or owned by 

the state. the historic preservation officer aayo upon 

approval by the preservation review boardo noeinate heritage 

properties to the register. The historic preservation 

officer s~att notify the appropriate state agency and give 

public notice when any property is being con5idered for 

noaination. Unless state agency or public objections are 

subaitted in writing within 10 days after notification. the 

historic preservation officer· shaft ca.plete the 

nominations. When a state agency or any citizen of Montana 

subaits written objections. the historic preservation 

officer shall consider the objections and eay conduct a 

public hearinq. IE A HEARlbk_I~ HELp, li_SHALL 8~ CQMP!EN(ED 

Jllllfl.f:j lQ QUS Af.lfiL_lllf_f.l!:i&L_DA!L_flliLiUBP!ISS1DH Of 

~LE«-caJ~~ Within 60 days ~fter subMission of the 

objections or after the public he~rinqo the historic 

preservation officer shall aake a final decision on the 

proposed registration and prepare a stateaent responsive to 

the obJections subaitted. 

Section e. Issuance of peraits. til No person aay 

e-cavateo reaove. or restore any heritage property or 

paleontological reaains on lands eda?n?steredy--eontro++edy 

or owned by the state without first obtaining an antiquities 

-7- HB 785 
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permit from the hi~toric preservation officer. 

(2) Antiquities peraits are to be granted only after 

careful consideration of the application for 

after consultation with the appropriate 

a permit 

state 

and 

P~r•its are subject to strict coepliance with the 

guidelines: 

agency. 

following 

( aJ Antiquities 

to be undertaken by 

peraits ~ay be granted only for work 

reputable •useuaso universities. 

colleqas. or other historical• scientific• or educational 

institutions. »ocieties. or persons with a view toward 

di~~eaination of knowledge about cultural properties. 

provided no such per•it aay be granted unless the historic 

pre~ervation officer Is satisfied that the applicant 

possesses the necessary qualifications to guarantee the 

proper excavation of those sites and objects that may add 

substantially to aan•s knowledge about Montana and its 

antiquities. 

(bl The antiquities permit must specify that a summary 

report of such investigations• containing relevant aapso 

docu•entso drawings. and photographs• be subaitted to the 

historic preservation officer. The historic preservation 

officer shall deteraine the appropriate ti•e period 

allowable between all work undertaken and submission of the 

suMmary report. 

(31 All heritage property and paleontological re~ains 

-8- HB 7B5 
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collected under an antiquities peralt are the peraanent 

property of the state and .ust be deposited in auseuas or 

other institutions within the state or loaned to qualified 

institutions outside the state. unless otherwise provided 

for in the antiquities peralt• 

C41 An antiquities perait is not a substitution for 

any other type of perait that a state agency aay require for 

other purposes. 

Section 9. State agency participation. State agencies 

shall: 

111 adopt policies for the preservation of heritage 

properties and paleontological reaains QN LANDS OWNED B%-1Hf 

ilAI£ and avoid. whenever feasible. state actions. or state 

assisted or licensed .ctions that substantially alter 

heritage properties or paleontological reaains DK--LAUQi 

UW~fU-D!_l~_il!Ifi 

{21 identify and develop. in consultation with the 

historic preservation officer. 88thods and procedures to 

ensure that the identificatiJn and protection of heritage 

properties and paleontological reaains QH_LAMOi_QWHED-DI-IUf 

i!Alf is given appropriate consideration in statP. agency 

decisionaakinq; 

Ill deposit In the historic preservation office all 

inventory reports. including aapso photographs, and site 

forms. of heritage properties and paleontological remains. 
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Section 10. Environaental review prCKess. Ill Each 

state agency responsible for the preparation of an 

environmental impact state.,.nt in accor<1ance with the 

Montana Environaental Policy Act shallo as a part of its 

evaluation and study process. consult with and obtain the 

coM~ents of the historic preservation officer concerning the 

odentification and location of heritage properties and 

paleontoloyical re•ains CK_LANDS QMNED BJ THE STATE that aay 

be adversely iapacted by the proposed actlons__fBQ~~ 

~&&--IH&l _ _MHf!f_JHE GRANT OF AN JNIEBfll_lN STAlE LAND 

!lEQUIRE$ IH~ _fllf&BUION _Df _ _AfL__ffjUB.tlW!flrl.!L._l!!fAt.I 

iiAI~-UNQER lHE ND~I6NA E~VIRDNMENI6L-fgLl£X acr. IUf 

flfUilQW!ffUAL__ll!.f:AtL_iiAiftiEbl--itf!J.L-ll-_I.U!llftL_liL-Af:l 

U61.U4lllli!I __ IJL_I.I:!f _ _Hf&lliJiLf!WffB.ll.fLA!W_fM.f.QfiiW..OG.KAL. 

&Ed6UI.LI.DU!E.U-ll!lo Dl!l• Uf!IOER 61!0 WUHIN ONLY _1~--AEff.C.U.D 

llAILI.Atm• 

Ill When heritaqe properties and paleontological 

re•ains are located and identified as described in 

in subsection Ill• the responsible state agency, 

consultation with the historic pres<HV<Jt ion officer and the 

preservation review boardo shall include as part of its 

environMental i~pact stateaent a plan for the avoidance or 

•i t•'iation of d.t•age to heritage properties and 

paleontolo~ical remains to the greatest extent practicable. 

Whenever necessary or appropriate• the state agency may 
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require an applicant for a lease, per~ito license, or other 

dpproval fQB __ u~ __ Of_L&ftC_awb~D-B~-I~l-il&lf to dev~lop an 

avoidance or eitigation plan in consult~tion with the 

historic preservation officer <>nd the preservation revie., 

board. 

Section 11. Denial of applications. 5tate agencies •ay 

deny or <>pprove with conditions any application for an 

ease.ento lease, peralt• contract, license, or certificate 

in order to protect re~Y,tered Ul!ll&kf properties ~ 

e&Lf~~LAL _ _!fa&l~-_!tl&l __ CA~~Ol-5E_fBUfE!LY-ttlll~ 

HDVIDED IHU II:IU--lllliatL~.L-L'iJ!l!fiL_tud.I_IQ t!ERU6~ 

ei!QffBIIE S _!!W__fll.EONIOLQGJ.UL __ B.fi!U!:I.L_!Wl'-IL_Iill.L_Il.fUI 

LOC.A IE D AS A _f&ll__Qf_Jtif__ElillB.Iltit1UilAL_ ..lire AC.L_illl.EI1flll 

B.fXlei.Le!DL.ULA.Llll.KI!.lB.EIL.llLLllUl!ltL.lQJ • 

S~tlon 12. Report of discovered heritage properties 

or paleontological r e-.ains. Any person conducting 

activities, including survey, excavation. or construction• 

who discovers on any lands edaYnY,tere~y--eontro++e~y--or 

owned by the state any heritage property or paleontological 

reaains as defined in [section ,.1 or who finds that an 

operation locensed or otherwise entitled by the state eay 

daaage heritage propertie5 or paleontological re•ains ~ 

LA~i-UWHED_a!__IHf~IAlf shall proeptly report to the 

histo~ic preservation officer the discovery of such findings 

and shall take all ~easonable steps to ensure preservation 

-11- HPI 78'; 
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of the heritage property or paleontological reaains. 

5eet+on-~~---~ftj~ryr-dea&!er--or--reeo~a+--o~--herite~e 

prop~rty---en~---pe+eoftto+o~+ee+--re•e+n,w---No--person--•ey 

know+n~+y--er--perpose+y--ynjure.--de~e.--or--reeore---eny 

h~rtt&!e-property-or-pa+eonte+~ee+-re•o+n,-on-pr+~ote-+an~ 

wttho~t---•r+tten---eon,ent---ef---t~e--o•ne~--or--on--+en~' 

ori~+nY,tere~y-contro++edr-or-o•ned-by-t~-,tetey--•+thoot--o 

per•Yt-por,aent-to-t,eet+on-8i• 

Section 13. Reproduction or sale of heritaqe property 

dnd paleontoloqical reeains. (1) No person may reproduce or 

falsely identify any heritage property or paleontological 

reeains with the intent to sell the property or remains as 

an original. 

(2) No person eay sell any heritaqe property or 

paleontological reaains .,lth the kno.,ledge that the property 

or reeains have previously been collected or excavated 

violation of [sections ~-t~ro~,~-~.r, ~~-'~~ll• 

Section 1.r,. Violation a eisdeMeanor penalty. 

in 

A 

person violating any provision of [sections ~-t~rou~~-~~ ~ 

llL--~--~1 is guilty of a Misdemeanor and upon conviction 

shal I be fined not eore than S1t000 or be imprisoned in the 

county jail for not aore than b eonthso or both. fach day of 

continued violation of any provision of [sections ~-throog~ 

i4 ~£-lZ~--A~_llJ constitutes a distinct and separate 

offense. 
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Seetfe~-16•--dud+e+e+--~e.edyw---~~e--pot+e+esy-dat+es• 

2 a~d-p~eeedu~es-e~-fseet+ons-~-threa~h-t~i-e~e-enfo~eeee+e-by 

3 eny-pe~ty-en-epp++eet+on-to-e-d+st~+et-eou~t-o~--t~--stete~ 

4 fhe--eou~t--.ay--~rent--saeh--~e++•~•--+~e+ad+n~--+njanet+ye 

5 ~•++efy-es-+t-dete~-+ftes-opp~op~+ote• 

b Section 15• Severability. lf a part of this act is 

7 invalid, all valid parts that are severable fro• the invalid 

8 part reMain in effect. lf a part of this act is invalid In 

9 one or •ore of its applications, the part re.ains in effect 

10 in all valid applications that are severable fra. the 

11 

12 

invalid applications. 

Section 16• Repealer. Sections 

13 22-3-413• MCAt are repealed. 

-End-

-B-
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March 14, 1979 

SENATE STANDING COMMITTEE REPORT 
(Natural Resources) 

That House Bill No. 785 be amended as follows: 

1. Page 3, line 11. 
Following: line 10 
Strike: "16" 
Insert: "14" 

2 Page 3, line 25 and page 4, line 1. 
Following: "means" on line 25 of page 3 
Strike: "scientifically significant" 

3. Page 4, line 2. 
Following: "water" 
Insert: "which are rare and critical to scientific research" 

4. Page 6, line 7. 
Following: "(h)" 
Insert: "enter into cooperative agreements with the federal 

government, local governments, and other governmental enti­
ties or private landowners or the owners of objects to ensure 
preservation and protection of registered properties~ (i)" 

5. Page 6, line 9. 
Following: 11 through" 
Strike: "16" 
Insert: "14" 

6. Page 6, line 11. 
Following: "submit" 
Insert: "to the historic preservation officer for his considera­

tion'; 

7. Page 6, line 13. 
Following: "not" 
Strike: "administered, controlled, or" 

8. Page 6, line 16. 
Following: "written" 
Strike: "notification" 
Insert: "approval" 
Following: 11 by" 
Strike: "TO" 
Insert: "by" 

9. Page 6, lines 17 through 21. 
Following: "register" on line 17 
Insert: "." 
Strike: remainder of line 17 through line 21 

10. Page 6, line 22. 
Following: "lands" 
Strike: ''administered, controlled, or" 
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11. Page 7, line 9. 
Following: "hearing." 
Insert: "If a hearing is held, it shall be conunenced within 30 

days after the final date for submission of written objections." 

12. Page 7, line 16. 
Following: "lands" 
Strike : "admin1 s tered, controlled, or'' 

13. Page 9, line 4. 
Following: "remains" 
Insert: "on lands owned by the state" 

14. Page 9, line 7. 
fOllowing: "remains" 
Insert: "on lands owned by the state" 

15. Page 9, line 11. 
Following: "remains" 
Insert: "on lands owned by the state" 

16. Page 9, line 23. 
Following: "remains" 
Insert: "on lands owned by the state" 

17. Page 10, line 16. 
Following: "approval" 
Insert: "for use of land owned by the state" 

18. Page 10, line 23. 
Following: "REMAINS" 
Insert: "that cannot be properly mitigated provided that this 

section is limited only to heritage properties and paleontological 
remains which have been located as a part of the environmental 
impact statement reviews process as described in (section 10]" 

19. Page 11, line 2. 
following: "lands" 
Strike: "administered, controlled, or'' 

20. Page 11, line 6. 
Following: "remains" 
Insert: "on any lands owned by the state" 

21. Page 11, line 11. 
Following: line 10 
Strike: Section 13 in its entirety 
Renumber: subsequent sections 

22. Page 12, lines 1, 3, and 7. 
Following: "sections" 
Strike: "3 through 14" 
Insert: "8, 12, and 13" 

23. Page 12, lines 9 through 13. 
Following: line 8 
Strike: section 16 in its entirety 
Renumber: subsequent sectio~s 


