CHAPTER NO. &3 —.

HOUSE BILL NO. 785

INTRODUCED BY DUSSAULT, FASBENDER, SCULLY

IN THE HOUSE

February 13, 1979 : Introduced and referred to
Committee on Natural Resources.

February 20, 1979 Intent statement attached.

Committee recommend bill do
pass. Report adopted.

February 21, 1979 Printed and placed on members'
desks. '

February 22, 1979 Second reading, do pass as
as amended.

February 23, 1979 Correctly engrossed.
Third reading, passed.
Transmitted to second house.
IN THE SENATE

February 23, 1979 Introduced and referred to
Committee on Natural Resources.

March 14, 1979 Committee recommend bill be
concurred in as amended.
Report adopted.

March 16, 1979 Second reading, concurred in.

March 20, 1979 Third reading, concurred in as

amended.

IN THE HOUSE

March 21, 1979 Returned from second house.
Concurred in as amended.

March 22, 1979 On motion consideration passed
: until the 71lst Legislative Day.



March 30,

March 31,

1979

1979

Second reading, amendments
adopted.

Third reading, amendments
adopted. Sent to enrolling.

Reported correctly enrolled.
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M_ 8ILL No. 795

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: ™AN ALT TO REVISE THE‘ LANS
RELATED TO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARD
AND AN HISTORIC PRESERVATION OFFICE; PRESCRIBING THE OUTIES
OF THE OFFICE AND ITS PRINCIPAL OFFICER; PROVIDING FOR
PERMITS; PROVIDING FOR PENALTIES; AND REPEALING SECTIONS

22-3-401 THROUGH 22-3-413¢ HKCA."

WHEREASy Article IXs section &y of the Nontana
constitution requires that the legislature provide for the
identifications acquisitiony restorationy enhanceaents
preservations and administration of historice archeologicy
scientificy and cultural areass sitese recordss and objects
and for their use and enjoyment by the people; and

WHEREASy rapid social and economic developmsent of
contemporary society threatens to destroy the remaining
vestiges of Montana®s rich heritage; and

WHEREASy it is in the interest of all Hontanans that
state government provide leadership in historic preservation
for the general educations inspirations pleasures and

enrichment of the peoples

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MWONTANA:
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Section l. Preservation rveview boarde {1} There is a
praservation review board within the Montana Historical
Society consisting of nine meshers.,

{2} Members shall be appointed by the governor in the
following wmanner:

(2} five professional persons recognized in the fields
of archeologye historys architectures or architecturai
history; howevers no more than two wesbers ®may be appointed
from any one of these fields;

{b} a professional paleontologist;

{c) the state liaison officer for the federal land and
water conservation fund;

{d) two members of the public whe have actively
desonstrated an interest in historic preservation msatterse.

{3) Each member shall serve a 4#-year terme. A wsember
may be reappointed.

Section 2. TYransition period - appointsent of
preservation review board memberse (1) For the purpose of
providing staggered termsy the initial terms of preservation
review board menbers shall be as follows:

1a) two members appointed for a2 l-year term;

(b) two members appointed for 2-year terms;

(€} two members appointed for 3-year terms; and

(d) three members appointed for 4-year terase

{2) Thereafteres all members of the councii shall be
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appelinted for 4—year terms.

Section 3. Salary and expenses of board W mberse
uUnless he is a full-time sataried officer or employee of
this state or of a political supdivisions each member s
entitled to be paid 32° a day for each day in which ne is
actually and necessarily :ngaged in board duties ond to
reimbursement for traw:1 expenses as provided for in
Z-18-501 through 2-18-593s incurred in the perforsance of
board duties.

Section 4. Definitionse As used in [sections 1 through
16]» unless the context <clearly indicates otherwises the
following definitions appiy:

(1) *Antiquities perwmit™ means the permit granted for
exploration or field investigations of heritage pruperties
cr paleontological remains provided for in [section 8])s

(2) ™Heritage property®™ means any districty sites
buildings structures or obDject located upon or bencath the
earth of under wdter that is significant in Awmerican
historye architectures archeclogys or culture.

{3) ®=Historic preservation office® means the office
within the Montans historical society provided for in
{section 6].

(4) PHistoric preservation officer™ means the officer
provided for in [section aJe

{5) "Paleontological remains®™ wmeans scientifically
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significant fossilized plants and animals of a geologicail
nature found upon or beneath the earth or under water.

{6) FPreservation review board® weans the board
provided for in [section 1].

(7T) ™“Ragister™ means the National Register of Historic
Placess the official list of the nation®'s heritage
properties worthy of preservation because of nationale
states or Yocal significance.

(8) "Registered property™ means any heritage property
listed in the register.

{9) "State agency® means any executive agency of the
state of Montana.

Section 5« Preservation review board -- duties. The
preservation review board shall:

{1} recommend nominations to the register;

{2) approve or disapprove all nominations to the
register;

{3} approve or disapprove additions to statewide
inventories of heritage properties;

{#} review the annual work program that recommends
preservation goals and grant allocations for the next
succeeding fiscal year; and

{5} act in an advisory capacity to the historic
preservation office and to state agenciese

Section 6. Historic preservation office —— duties of

-y
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historic preservation officere (1) There is established the
historic preservation office within the Montana Historical
Scciety to consist of an historic preservation officer and a
qualified professional staffe

(2) The historic preservation officer is appointed by
the governore.

{3} 7Yhe historic preservation officer has the
following duties and responsibilities:

{a) follow necessary procedures to qualify the state
for money that is now or will be made available under any
act of congress of the United States or otherwise for
purposes of historic preservation;

(b} conduct an ongoing statewide survey to identify
and document heritage properties and pateontolagical
remzins;

{c} maintain a state inventory file of bheritage
properties and paleontotogical rem2ins and maintain a
repository for 3all such inventory work done in the state;

(d) evaluate and formally nominate potential register
oroperties according to the criteria estabtished by the
register;

{e) prepare and annually review the state preservation
plans register nominationss and historic preservation grant
activity;

(fF} maintaines publishe and disseminate information
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relating to heritage properties and paleontological remains
in the state;

(g) cooperate with and assist Jlocale states and
federat government agencies in comprehensive planning that
allows for the preservation of heritage properties and
paleontological remains;

th} any other necessary orf appropriate activity
permitted by Yaw to carry out and enforce the provisions of
{sections 3 through 16].

Section T« Registration of heritage propertiess (1)
Any citizen of Montana may submit the necessary forms to
nominate heritage properties to the register.

{2) For properties not administereds controlledsy or
owned by the states the historic preservation officer sayse
upon approval by the preservation review board and after
written notification by the landowners nowminate heritage
properties to the register and may enter into cooperative
agreements with the faederal governaents local governmentss
and other governmental entities or private landowners or the
ownars of objects to ensure preservation and protection of
reqgistered properties.

{3} For Vands administereds controlleds or owned by
the statey the historic preservation officer waye upon
approval by the preservation review boards nominate heritage
properties to the registere The historic preservation

tild PES
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officer shall notify the appropriate state agency and qive
public notice when any property is bpeing considered for
nominatione Unless state agency or public objections are
submitted in writing within 30 days after notificationy the
historic preservation officer shall complete the
nominationse When a state agency or any citizen of Montana
submits written objectionss the historic preservation
officer shall consider the objections and may conduct a
public hearinge Within 80 days after submission of the
objections or after the public hearings the historic
preoservation officer shall amake a final decision on the
proposed registration and prepare a statement responsive to
the objections submitted.

Section 8. 1Issuance of permitse (i) No person may
excavates removes oOr restore any heritage property or
pateontological remains on lands administereds controlleds
or owned Dy the state without first obtaining an antiquities
permit from the historic preservation officere

{2) Antiquities permits are to be granted only after
careful consideration of the application for a permit and
after consultation with the appropriate state agencye
Permits are subject to strict compliance with the following
quidetines:

{a) Antiquities permits may be granted only for work

to be undertaken by reputable wmuseumss universitiess
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collegesy or other historicale scientifice or educational
institutionss societiess or persons with a view toward
dissemination of knowledge about culttural propertiessy
provided no such permit may be granted unless the historic
preservation officer is satisfied that the applicant
possesses the necessary qualifications to guarantee the
proper excavation of those sites and objects that may add
substantially to wman's knowledge about Montana and its
antiquitiese

(b) The antiquities permit must specify that z summary
report of such investigationss containing relevant mapss
documentse drawingses and photographses be submitted to the
historic preservation officere The historic preservation
officer shall determine the appropriate time period
allowable between all work undertaken and submission of the
SUMRMAry reporte

{3) A1l heritage property and paleontological rema as
collected under an antiquities permit are the permanent
property of the state and must be deposited in museums or
other institutions within the state or loaned to qualified
institutions outside the states unless otherwise provided
for in the antiquities permite

(4} An antiquities permit is not a substitution for
any other type of permit that a state agency may require for

other purposess
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Section 9. State agency participation. State agencies
shalt:

{1) adopt polticies for the preservation of bheritage
properties and paleontological remains and avoide whenever
feasibles state actionss or state assisted or licensed
actions that substantially alter heritage properties or
paleontological remains;

{2y identify and develops in consultation with the
historic preservation officers wethods and procedures to
ensure that the identification and protection of heritage
properties and paleontological remains is given appropriate
consideration in state agency decisionmaking;

t3) deposit in the historic preservation office all
inventory reportse Iincluding wmsapss photographss and slte
formse of heritage properties and paleontclogical remainse.

Section 10« Environmental review process. (l} ETach
state agency responsible for the preparation of an
environmental impact statement in accordance with the
Montana Environmental Policy Act shalls as a part of Its
evaluation and study processe consult with and obtain the
comments of the historic preservation officer concerning the
identification and location of heritage properties and
pateontological remains that may be adversely impacted by
the proposed actione

[2) When heritage properties and pateontological
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remains are tocated and identified as described in
subsection (i)» the responsible state agencys in
consultation with the historic preservation officer and the
praservation review boarde shal) include as part of its
environmental impact statement a plan for the avoidance or
mitigation of damage to heritage properties and
paleontological remains to the greatest extent practicablee
Whengver necessary or appropriatey the state agency may
require an applicant for a Veasey permits liceases or other
approval to develop an avoidance or witigation ptan in
consultation with the historic preservation officer and the
preservation review bhoard.

Section ll« Denial of applications. State agencies may
deny or approve with conditions any application for an
easements Jeases permite contracte licenses or certificate
in order to protect registered propertiese

Section 12. Report of discovered heritage properties
or paleontological remainse Any person conducting
activitiess inctuding surveys excavations or constructions
who discovers on any lands administereds controlledsy or
owned by the state any heritage property or paleontological
remains as defined in {section &] or who finds that an
operation licensed or otherwise entitled by the state wmay
damage heritale properties or paleontological remasins shall

promptly report to the historic preservation officer the

"OHE 78S
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discovery of such findings and shall take all reasonable
steps to ensure preservation of the heritage property or
paleontoltogical remains.

Section 13- Injurys damages or reaoval of heritage
property and paleontological remainse No person nay
knowingly or purposely injurey damages or remove any
heritage property or paleontological remains on private land
without written consent of the owner or on lands
adainisteredes controlledy or owned by the statoy without a
pernit purswant to [section 8].

Section 4« Reproduction or sale of heritage property
and paleontoltogical remains. (1) No person may reproduce or
falsely identify any heritage property or paleontological
remains woith the intent to sell the property or remains 3s
an originale.

{2) No person wmay sell any heritage property or
paleontological remains with the knowiedge that the property
or resains have previously been collected or excavated in
violation of [sections 3 through 14}.

Section 15« Violation a wmisdemeanor -- penaltys A
person violating any provision of [sections 3 through 14] is
guitty of a sisdemeanor and upon conviction shall be fined
not more than $1+000 or be imprisoned in the county jail for
not more than &6 monthsy or bothe Each day of continued

violation of any provision of [sections 3 through 14]
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constitutes a distinct and separate offensee.

Section 16« Judicial remedye The policiess dutiessy and
procedures of {sections 3 through 14] are enforceable by any
party on application to a district court of the states. The
court may ygrant such raliefs including injunctive reliefs as
it determines appropriates

Section 17. Severabititys If a part of this act is
invalide all valid parts that are severable from the invalid
part remain in effects If 3 part of this act is invalid in
one or wore of its applicationss the part remains in effect
in a1l valid applications that are severable from the
invalid applications.

Section 18« Repealere. Sections 22-3-401 through
22-3-4139y MCAey are repealede

-End-
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STATEMENT OF INTENT RE: HB 785

HB 785 formally establishes the Historic FPreservation
Office and identifies its duties and responsibilities. This
bill is not creating a new offices but simply renames the
old one to conform with the acceptsd title shared by similar
offices in states throughout the country. The duties and
responsibilities are also the ssme and are those established
by federal rules and regulations for Historic Preservation
offices in all states and trust territoriese Such duties and
responsiblities are necessary for the state to qualify for
historic preservation grant monies appropriated by Congress
each veare

HB 78% requires that the State Historic Preservation
Dffice maintain the required staffing to assure that federal
funds will continue to come into Montans. As writtens the
committee is assured that the State Historic Preservation
Office must meet the requirementss even if changes should be
made when the legislature is not in session.

The proposed bill departs from the current Antiquities
Act in the establishment of a Preservation Review Boards in
concert With the federal designation.

The proposed Review Board will be increased to nine

memberss of which a majority are professionals trained in
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fields relating to historic preservation and archaeclogye
The ©bil) mandates that one wmember will be the State Liaison
Officer for the federal Land and HWater Conservation Funds
and although it is not a federal requirementsy the inclusion
of the Liaison Officer is particularly important in Montana.
The Lisison Officer is the Parks Director at the Oepartment
of Fish and Games and since many of the state parks and
monUBeNnts are established around historic sitesy
participation of the Liaison Officer on the Review Board is
crucial in coordinating efforts in the state.

The proposed legislation continues ;ho Antiquities
Permit section as ;xists in the current Antiquities Acte but
this bIIT wil) clarify provisions for who qualifies for a
perait and the permit system is expanded to include at}
state lands rather than only registered propertiese

HB 785 will substitute the Nationa! Register of
Historic Places for the little-known state register as the
official listing of imsportant historic or heritage
prqperties. The adoption of the National Register
designation will simplify the registering system and avoid
needless duplication of efforts.

The proposed bill continues tpe penalties sections but
increases protection for private landowners and allows
prosecution for violation on private landse.

Most importantlyey the bdill provides for state agency

HB 785
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perticipation In the protection of heritage properties
through a coordinated effort with the Historic Preservation
Officea. Coordination and coopaeration is essential in
assuring adequate consideration of heritage properties and
paleontoloqgical (enains in the everyday affairs of state
governmente

Section & authorizes the historic preservation officer
to carry out and enforce the provisions of sections 3
through 16« This may be done by rultes Sections 9 through 11
require state agencies to participate in this progras
through development of procedures to include evaluation of
heritage properties and paleontological remains in agency
decisionmakinge These procedures may be adopted by rules

First adopted by the HOUSE C(OMMITTEE ON NMATURAL

RESOURCES on February 20e 1979.
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HOUSE BILL NO. 785
INTRODUCED BY DUSSAULTe FASBENDER, SCULLY

A BILL FOR AN ACT ENTIYLED: ®“AN ACT TO REVISE THE LANS
RELATED TO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARD
AND AN HISTORIC PRESERVATION OFFICE; PRESCRIBING THE DUTIES
OF THE OFFICE AND ITS PRINCIPAL OFFICER] PROYVIDING FOR
PERMITS; PROVIDING FOR PENALTIES; AND REPEALING SECTIONS
22-3~401 THROUGH 22-3-413¢ MCA."

WHEREASy Article 1IXs section &» of the Montana
constitution requires that the legislature provide for the
identifications acquisitions restoration, enhancements
preservations and administration of historices archeclogice
scientifice and cultural areass siteses recordse and objects
and for their use and enjoyment by the people; and

WHEREASs rapid social and economic development of
contemporary society threatens to destroy the remsalning
vestiges of Montana®s rich heritage; and

WHEREASy it is In the interest of all Hontanans that
state government provide leadership in historic preservation
for the general educations Inspirations pleasures and

enrichment of the people.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Preservation review bodrd. (1) There is a
preservation review board within the Montana Historical
Society consisting of nine members.

t2) Members shall bes appointed Dy the governor in the
following msanner:

{a} five professional persons recognized in the fields
of archeologye historys architectures or architectural
history; howevers no more than two mesbers may be appointed
from any one of these fieldsi

b} a professional paleontologist;

{c} the state liaison officer for the federal land and
water conservation fund;

{d} two members of the public who have actively
demonstrated an interest in historic preservation matters.

{3) Each member shall serve a3 &-year term. A  member
®may be reappointed.

Section 2. Transition period - appointment of
preservation review board memsberse (1)} For the purpose of
providing staggered termsy the initial terms of preservation
review board members shall be as follows:

{a) two members appointed for a l-year term;

(b} two memders appointed for 2-year terms;

{c) two membars appointed for 3-year terws; and

(d}) three members appointed for 4-year termse

{2} Thereafters all members of the council shall be

-2~ HE T85
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appointed for &-ysar tarms.

Section 3. Satary and expenses of board wmemberse
Unless he is a full-time salaried officer or employece of
this state or of a political subdivisions each memder is
entitled to be paid $2% a deoy for each day in which he is
actually and necessarily engaged in Doard duties and to
reimbursement for travel aexpenses as provldo; for in
2-18-501 through 2-18~-503¢ incurred in the performance of
board dutiese.

Section 4« Definitionse As used in [sections 1 through
16]+ unless the context clearly indicates otherwiser the
following definitions applyt

{1} ®™Antiquities permit”™ means the permit granted for
exploration or field investigations of heritage properties
or paleontological resains provided for in [settion 8).

(2} *"Heritage property® means any districts sites
buildings structures or object located upon or beneath the
sarth or under water that is significant in American
historys architectures archeclogys or culture.

{3} ®Historic preservation office® means the office
within the Montana historical society provided for in
{section &)

(4} *“Historic preservation officer™ means the officer
provided for in [section 6je

{5} =Paleontological remains®™ wmeans scientifically

-3 HB 785
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significant fossilized plants and animals of a geological
nature found upon or bensath the earth or under watere

{6) "Preservation review board® means the board
provided for in [section 1)«

{7} “Register™ means the National Register of Historic
Placess the official list of the nation®'s heritage
properties worthy of preservation because of natiocnale
states or locdl significance.

(8) ™Registered property™ means any heritage property
listed in the registers

(9) ™State agency™ means any executive agency of the
state of Montana.

Section 5« Preservation review board ~- dutiese The
preaservation review board shall:

{1 ;;co-;ind.nocln-tlons to the register;

{2) approve or disapprove all nominations to the
register;

{3) approve or disapprove additions to statewide
inventories of heritage propertiaes;

(%) review the annual work program that recommends
preservation goals and grant allocations for the next
succeeding fiscal year; and

{5) act in an advisory capacity to the historic
preservation office and to state agenciese

Section 6. Historic preservation office -~ duties o

—-&~ 18 785
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historic preservation officers (1) There is established the
historic preservation office within the Montana Historical
Society to consist of an historlc preservation officer and a
qualified professional staff.

{2) The historic preservation officer is appointed by
the governore

(3) The historic preservation officer has the
following duties and responsibilitiess

(a) follow necessary procedures to qualify " the state
for money that is now or will be made available under any
act of congress of the United States or otherwise for
purposes of historic preservation

{b) conduct an ongoing statewide survey to identify
and document heritage properties and paleontological
remains;

{c} wmaintain a8 state inventory file of heritage
properties and paleontological remains and wmaintain a
rapository for all such inventory work done in the statei

{d) evaluate and formally nominate potential register
properties according to the criteris established by the
register;

{e) prepare and annually review the state praservation
plany register nominationse and historic preservation grant
activity;

(f) maintaine. publishey and disseminate information
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* & =@ S W, W N~

NOONNNON e e e e e e e e e e
S W N e O 8 B N> w W N = O

~
v

ar

HB 0785702

relating to heritage properties and paleontolegical remains
in the state;

{g) cooperate with and assist Jlocale. statee and
federal government agencies in comprehensive planning that
allows for the preservation of heritage probortids and
paleontological remains;

t(h) any other necessary or appropriste activity
peraitted by low to carry out and enforce the provisions of
{sections 3 through 16].

s.ctlon'7. l;glstrntion of heritage properties. (1)
Any citizen of Montana may submit the necessary forms to
nominate heritage properties to the registers

{2} For properties not administereds controlleds or
owned by the state, the historic preservation officer says
upon approval by the preservation review board and aftar
written notification by the Jandowner: nominate bheritage
propertias to the register and may enter into cooperative
asgresments with the federal government: local governmentss
and other governmental entities or private landowners or the
ownars of objects to ensure preservation and protection of
registered properties.

(3) For lands administereds controlleds or owned by
the states the historic preservation officer msays upon
approval by the preservation review boards nominate heritage

properties to the registere The historic preservation

- HB 78S
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officer shall notify the appropriate state agency and give
public notice when any property is being considered for
NOMINalione Unlesg state agency or public objectinne >re
submitted in writing within 30 days after notifications the
historic preservation afficer shall complete the
nominationss When a state agency or any citizen of Montana
submits written objectionsy the historic preservation
officer shal) consider the objections and may conduct a
public hearinge MWithin 60 days after submission of the
objections or after the public hearinge the historic
preservation officer shall wmake a final decision on the
proposed reglistration and prepsre » statement responsive to
the objections submitted.

Section 8. Issuvance of peraitse (1)} No person say
excavatees removes Or restore any heritage property or
palaecntological remains on lands adainistereds controlledy
or owned by the state without first obtaining an antiquities
permit from the historic preservation officers.

(2) Antiquities permits are to be granted only after
careful consideration oOf the application for a persit and
after consultation with the appropriate state agencye
Permits are subject to strict compliance with the following
guidelines:

(3} Anviquities permits may be granted only for work

to be undertaken by reputable museumss universitiess
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collegess or other historicale scientifice or educational
institutionse societiesy or persons with a view toward
dissemination of knowledge about cuttural prepertiesy
provided no such permit may be granted unless the historic
preservation officer is satisfied that the applicant
possesses the necessary qualifications to quarantee the
proper excavation of those sites and objects that wmay add
substantially to man's knowladge about Montana and its
antiquitiese

{b) The antiquities permit must specify that a summary
report of such investigationses containing relevant mapse
documentss drawingse and photographss be submitted to the
historic preservation officers The historic preservation
officer shall determine the agppropriate tiwme period
allowable between al) work undertaken and submission of the
summary reporte

{3) A1 heritage property and paleontological remains
collected under an antiquities permit are the permanent
proparty of the state and must be deposited in museums or
other institutions within the state or loaned to qualified
institutions outside the states unless otherwise provided
for in the antiquities permite

{4) An antiquities permit is not a substitution for
any other type of permit that a state agency may require for

other purposese
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Section 9. State agency participation. State agencies
shatl:

{1} adopt policies for the preservation of bheritage
properties and paleontological remains and avoids whenaver
fea-ibley state actionss or stéte assisted or licensed
actions that substantially alter heritage properties or
paleontological remains;

{2) identify and develops in consultation with the
historic preservation officers wmethods and procedures to
ensure that the identification and protection of heritage
properties and paleontological remains is given asppropriate
consideration in state agency decisionmaking;

(3) deposit in the historic preservation office all
inventory reportss including mapses photographse and site
formssy of heritage properties and paleontological remainse

Section 10s Environmental review process. {13} Each
state agency responsible for the preparation of an
environmental impact statement in accordance with the
Montana Environmental Policy Act shalle a8 a part of its
evaluation and study processe consult with and obtain the
comments of the historic preservation officer concerning the
identification and 1location of heritage properties and
paleontological remains that wmay Bc adversely Impacted by
the proposed action.

{2) When bheritage properties and paleontological

-9~ HB 785
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resains  are located and identified as described in
subsection (1) the responsible state agencys in
consultation with the historic preservation officer and the
preservation review boarde shall include as part of its
environmental impact statement s plan for the avoidance or
mitigation of damage to herltage properties and
paleontological remains to the greatest extent practicable.
whenever necessary or appropriates the state agency wmay
require an applicant for a Yeaser permite licenses or other
approval to dovelo; an avoidance or mitigation plan in
consultation with the historic preservation officer and the
preservation review board.

Section 1le Denial of applications. State agencies may
deny or approve with conditions any application for an
casements lessey permite contracts licensee cor certificate
in order to protect registercd properties.

Section 12« Report of discovered heritage properties
or paleontological remainse Any person conducting
activitiesy including surveys excavatione or constructions
who discovers on any lands administerad, controlleds or
owned by the state any heritage property or paleontological
remains as defined In [section 4} or who finds that an
oparation licensed or otherwise entitled by the state may
damage heritage properties or paleontological remains shall

promptly report to the historic preservation officer the

-10~ HB8 78S
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discovery of such findings and shall take a1l reasonable
steps to ensure preservation of the heritage property or
paleontological remainss

Section 13. Injuryes damages or removal of heritage
property and palteoatological remainse. Mo person aay
knowingly or purposely injures damages or remove any
heritage proparty or paleontological remains on private land
without written consent of the owner or on lands
administereds controlledy or owned by the states without a
permit pursuant to [section 8Je

Section 14e Reproduction or sale of heritage property
and palteontological remainse (1) No person may reproduce or
falsely identify sny heritage property or palteontelogical
remains with the intent to sel! the property or resains as
an originale

(2) ™o person wmay sell any heritage property or
paleontological remains with the knowledge that the property
or remdins have previously been collected or excavated in
violation of [sections 3 through 14].

Section 1%. Violation a misdemeanor -- penaltys A
person violating any provision of [sections 3 through 14} is
guilty of a misdemeanor and upon convittion shall be fined
not more than $1,000 or be imprisoned in the county jait for
not more than 6 monthsy or bothe Each day of continued

violation of any provision of [sections 3 through 14}
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constitutes a distinct and separate offenses

Section 16+ Judicia?! remedy. The policiess dutiess and
procedures of [sections 3 through l4] are enforceable by any
party on application 10 a district court of the state. The
court may grant such reliefe including injunctive relief, as
it determines appropriates

Section 1Te Severabilitys If a part of this act is
invalide a1} valid parts that are severable from the invalid
part remain in effecte 1If 3 part of this act is invalid in
one or more of its applicationss the part remains in effect
in al1 valid applications that are §everab!e from the
invalid applications.

Section 18. Rspealer. Sections 22-3-401 through
22-3-413¢ MCAy are repeslades

-End-
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HOUSE BILL ND. 78BS
INTRODUCED BY DUSSAULTs FASBENDERs SCULLY

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE LANS
RELATED TO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARD
AND AN HISTORIC PRESERVATION OFFICE; PRESCRIBING THE ODUTIES
OF THE OFFICE AND ITS PRINCIPAL ODFFICER; PROVIDING FOR
PERMITS; PROVIDING FOR PENALTIES; AND REPEALING SECTIONS
22-3-401 THROUGH 22-3-413y MCA."

WHEREASs Article IXs section 4+ of the Aontana
constitution requires that the laegislature provide for the
identifications acquisitions restoratione enhancements
presarvations and administration of historice archeologics
scientifice and cultural areassy sitese recordse and objects
and for their use and enjoyment by the people; and

WHEREASy rapid social and economic development of
contemporary society <threatens to destroy the remaining
vestiges of Montana®s rich heritage; and

WHEREASe it {3 in the interest of all Montanans that
state government provide teadership in historic preservation
for the general educations Inspirations plessures and

enr ichment of the people.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section l« Preservation review boarde (1) There is 3
preservation review board within the Montana Historical
Society consisting of nine members.

(2) Wesbers shall be appointed by the governor in the
following manner:

(a) five professional persons recognized in the fields
of archeologys historye architectures or archi tectural
history; howevers No more than two members may be appointed
from any one of these fialdss

(b} a professional! paleontclogists

{€} the state lisison officer for the federal land and
water conservation fund;

(d) two members of the public who have .ctl;.1y
doemonstrated an interest in historic preservation satters.

{3) Each member shall serve a3 4-ycar ters. A meamber
say be reappcinted.

Section 2« Transition period - appointment of
presarvation review board wmesbers. {1) For the purpose of
providing staggered termss the initial teras of preservation
review board mesbers shall be as follows:

{a} two members appointed for a Ll-year termi

(b) two members appointed for 2-year teras;

{c} two mambers appointed for 3-year terms; and

{d) three members appointed for 4-year termses

{2) Thereaftery all pmembers of the council shall be

-2- SECOND PRINTING H8 785
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appointed for 4-year terase

Section 3. Salary and expenses of board menberse
Unless he is a full-time salaried officer or employee of
this state or of a political subdivisiones each member is
entitied to bes paid $25 a day for each day in which he is
actually and necessarily engaged in board duties and to
reimbursement for travel expenses as provided for in
2-18-501 through 2-18-503y incurred in the performance of
board dutiese

Section 4« Definitionss As used in [sections 1 through
16]+ uniess the context clesrly indicates otherwises the
fellowing definitions apply:

(1) "Antiquities permit™ means the permit granted for
exploration or field investigations of heritage properties
or paleontological remains providoa for in [section 8].

{2) "Heritage oproperty®™ wmeans any districts sitey
buildings structuraes or object located upon or beneath the
earth or under water that is significant in American
historys srchitectures archeologys or culture.

(2} ®“Histerlc preservation office”™ aseans the office
within the Montana historical society provided for |In
{section 6]«

{%) P"Historic preservation officer” means the officear
provided for in [section 6}

(5) =Paleontological remains™ means scientifically

-3 HB 783
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significant fossilized plants and animals of a geological
naturs found upon or beneath the earth or under watere

{6) *Preservation review board® nmeans the board
provided for in [section 1lj.

(7) “Registar™ means the National Register of Historic
Places: the officia?l list of the nation®s heritage
properties worthy of preservation because of nationals
statey or local significance.

{8) "Registered property™ means any heritage property
listed in the registers

{9) *State agency®™ means any executive agency of the
state of Montanae

Section 5. Preservation review board -- dutiess The
preservation review board shall:

{1) recommend nominations to the register;

(2) approve or disapprove all nominations to the
registar;

{3} approve or disapprove additions to statewide
inventories of heritage properties;

{(4) review the annual work program that recommends
preservation goals and grant allocations for the next
succeeding fiscal year; and

{S) act in an advisory capacity to the historic
preservation office and to state agenciese.

Section 6« Historic preservation office ~— duties of

e 1ot HB 785
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historic preservation officers {1) There is established the
historic preservation office within the Montana Historical
Society to consist of an historic preservation officer and a
qualtified professional staff.

{2) The historic preservation officer is appointed by
the governore

{3) The historic preservation officer has the
following duties and responsibilities:

(a} follow necessary procedures to qualify the state
for wmoney that is now or will be made available under any
act of congress of the United States or otherwise for
purposes of historic preservation;

{b) conduct an ongoing statewide survey to identify
and document heritage proparties and paleontological
remains;

{c) maintain a state inventory file of heritage
proparties and palecontological remains and wmaintain a
repository for all such inventory work done in the state;

{d) evaluate and formally nominate potential registaer
properties according to the criteria established by the
register;

{e) prepare and annually review the state preservation
plany register nominationss and historic preservation grant
activity;

(f) maintaine publishe and disseminate information

-5~ HB 785
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relating to heritage properties and paleontological resains
in the state;

(g} <cooperate with and assist locale statee and
federal government agencies in comprehensive planning that
allows for the preservation of heritage properties and
paleontological remainsg

th) any other necessary or appropriate activity
permitted by law to carry out and enforce the provisions of
[sections 3 through 16].

Section 7. Registration of heritage propertiese (1)
Any citizen of Montana may submit the necessary forms to
nosinate heritage properties to the register.

{2) For properties not administereds controliede or
owned by the state: the historic preservation officer mays
upon approval by the preservation review board and after
written notification by I0 the landowners nominate heritage
propertias to the register and may enter into cooperative
agreemants with the federal government: Tocal governments.
and othar governmental entities or private landowners or the
owners of objects to ensure preservation and protection of
rejistered properties.

(3) For lands administereds controlleds or owned by
the statee the historic preservation officer wmays upon
approval by the praservation review boards nominate heritage

properties to the registere The historic preservation

-6~ HB 785
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officer shall notify the appropriate state agency and give
public notice when any property is being considered for
nomination. Unless state agency or public objections are
submitted in writing within 30 days after notifications the
historic preservation officer shall compliete  the
nominationse When a state agency or any clitizen of Montana
subwits written objectionses the historic praservation
officer shall consider the objections and may conduct a
pudlic hearinge Within &0 days after submission of the
objections or after the public hearinge the historic
preservation officer shall eake a final decision on the
proposed reqgistration amd prepare a statesent responsive to
the objections subwmitted.

Section 8. Issuance of permitse (1) W&o person msay
excavatesy resoves Of restore aﬁy heritage property or
paleontological remains on lands adeinistereds controllads
or ouned by the state without first obtaining an antiquities
permit from the historic preservation officere

(2) Antiquities permits are to be granted on!; after
careful consideration of the application for a perait and
after consultation with the appropriate state agencye
Permits are subject to strict compliance with the following
guidel ines:

(3) Antiquities permits may be granted only for work

to be undertaken by reputable museumss universitiess

-7~ HB T8S
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collaegess or other historicale scientifice or educational
institutionse societlesy or persons with a. view toward
dissamination of knowledge about cultural propertiess
provided no such permit may be granted unless the historic
preservation officer is satisfied that the applicant
possesses the necessary qualifications to Jguarantee the
proper excavation of those sites and objects that may add
substantially to man®s knowledge about Montana and its
antiquitiese

{b) The antiguities permit must specify that a summary
report of such investigationss containing relevant mapss
documentse drawingse and photographss be submitted to the
historic preservation officere The historic preservation
officer shall determine the appropriate time period
allowable between all work undertaken and submission of the
summary reporte

{(3) AlY heritage property and paleontological remains
collected under an antiquities permit are the permanent
property of the state and sust be deposited in museums or
other institutions within the state or l1oaned to qualified
institutions outside the states unless otherwise provided
for in the antiquities permite.

{#) An antiquities permit is not a substitution for
any other type of permit that a state agency may require for

other purposess

-8~ HB 785
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Section 9. State agency participatione State agencies
shall:

(1) adopt policies for the preservation of heritage
properties and paleontological rerains and avoids whenever
feasibles state actionss or state assisted or licensed
actions that substantially alter heritage properties or
pateontological remains;

(2) identify and develops In consultation with the
historic preservation officere mothods and procedures to
ensure that the identification and protection of heritage
properties and pateontological remains is given appropriate
consideration in state agency decisionmekingi

(3) deposit in the historic preservation office all
inventory reportss including mapsy photographsy and site
formsy of heritage properties and paleontological remains.

Section 1G. Environmental review processe {1} Each
state agency responsible for the preparation of an
environmental impact statement in accordance with the
Montana Environmental Policy Act shally as a part of its
evaluation and study processs consult with and obtain the
comments of the historic preservation officer concerning the
identification and Jocation of heritage properties and
paleontological remains that msay be adversely impacted by
the proposed actiong PRONIDEDs HOWEYES. THAT WHERE IHE GRANY
QF AN _INJEREST 1IN STAYE LAND REQUIRES THE PREPARATION OF AN

-9 HB 785
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ENVIRONMENTAL _  IMPACLY _ STATEMENI.  UNDER THE _MONTANA
ENVIROMNNENTAL POLECY ACYs THE ENVIAONMENTAL IMPACT STATEMENT
SMALL BE LIMITED TO AN ENALUATION OF THE HERITAGE PROPERTIES
AND PALEONTOLOGICAL REMAINS LOCATEQ INs ONo UNDER ANMD WITHIN
OnLY THE AFFECTER STATE LANMD.

{2) When nherlitage propsrties and paleontological
remains are located and identified as described in
subsection (i} the responsible state asgencys in
consultation with the historic preservation officer and the
preservation review boards shall include as part of Its
environmental Impact statement a plan for the avoidance or
mitigation of damage to heritage properties and
paleontological remains to the greatest extent practicables
Whenever naecessary or appropriates the state agency may
require an applicant for a leaser permite licenses or other
approval to develop an avoidance or asitigation plan in
consultation with the historic preservation officer and the
preservation review board.

Section 11. ©Oenial of applications. State agencies may
deny or approve with conditions .any application for an
easement, leases permity contracts Yicenses or certificate
in order to protect registered HERITAGE properties AND
BALEONTOLOGICAL REMAINS.

Section 12« Report of discovered heritage properties

or paleontological remainse Any person conpducting

-10- HB T8s
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activitiess including surveys excavations or constructions
who discovers on any lands administereds contrclleds or
owned by the state any heritage property or paleontological
remains as defined in [section 4] or who finds that an
oparation licensed or otherwise entitled by the state may
dasage heritage properties or paleontological remains shall
promptly report to the historic preservation officer the
discovery of such findings and shall take all reasonable
steps to ensure preservation of the heritage property or
paleontological remainse.

Section 13. Injurys damages or removal of heritage
property and paleontologlical remainse No person a3y
knowingly or purposely injures dasmages or romove any
heritage proparty or paleontological remains on private 1and
without written consent of th; owner or on Tands
administereds controlleds oOr owned by the states without a
permit pursuant to [section 8}

Section 14« Reproduction or sals of heritage property
and palsontological remains. (1) Mo person may reproduce or
falsely identify any heritage property or psleontological
remdins with the intent to sell the property or remains as
an originat.

{2) No person may sell any heritage property or
paleontological remains with the knowledge that the property

or remains have previously been collected or excavated in

-31~- HB 785
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violation of [sections 3 through 14]e

Section 15. Violation a wmisdemeanor -- penaltye A
person viclating any provision of [sections 3 through 14] is
guitty of a misdemeanor and upon conviction shall be fined
not aore than $1,000 or be imprisoned in the county jail for
not more than & sonthse or bothe Each day of .continued
violation of any provision of [sections 3 through l4]
constitutes a distinct and separate offenses

Section 16e Judicial remedy. The policieses dutiese and
procedures of [sections 3 through 4] are enforceable by any
party on application to a district court of the state. The
court may grant such reliefs Including injunctive reliefs as
it determines appropriatee

Section 17. Seversbility. If & part of this act is
invalide all valid parts that are severable from the invalid
part remain in effecte If a part of this act is inavalid in
one or more of its applicationss the part remains in effect
in all valld applications that are severable from the
invalid applications.

Section 18. Repealer. Sections 22-3-401 through
22-3-413y MCAe are repsaledes

-EM-
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STATEMENT OF INTENT RE: HB 785

HB 785 formally establishes the Historic Preservation
Office and identifies its duties and responsibilities. This
i1l is not creating a new offices but simply renames the
old one to conform with the accepted title shared by similar
offices in states throughout the countrys The duties and
responsibilities are also the same and are those established
by federal rules and regulations for Historic Preservation
offices in al)l states and trust territoriese Such duties and
responsiblities are necessary for the state to qualify for
historic preservation grant monies appropriated by Congress
each yearse

HB TBS5 requires that the State Historic Preservation
Office maintain the required staffing to assure that federal
funds will continue to come into Montana. As writtens the
committee is assured that the State Historic Preservation
Office must meet the requirementse even if changes should be
made when the legistature is not in session.

The proposed bill departs from the current Antigquities
Act in the establishment of a Preservation Review Boarde in
concert with the federal designation.

The proposed Review Board will be increased to nine

memberss of which a majority are professionals trained in
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fields relating to historic preservation and archaeology.
The Dbill mandates that one meaber will be the State Liaison
Officer for the federal Land and Water Conservation Fundy
and although it is not a federal requirement: the inclusion
of the Liaison Officer is particulariy important in Montanae
The Liaison Officer is the Parks Director at the Department
of Fish and Games and since many of the state parks and
monuments are established around historic sitess
participation of the Liaison Officer on the Review Board is
crucial in coordinating efforts in the state.

The proposed legislation continues the Antiquities
Permit section as exists in the current Antiquities Acts but
this bi¥l will clarify provisions for who qualifies for a
permit and the per;it system is expanded to include 2all
state lands rather than only registered propertiese

HB 785 will substitute the National Register of
Historic Places for the little-known state register as the
official listing of important historic or heritage
properties, The adoption of the National Register
designation will! simplify the registering system and avoid
needless duplication of effortse

The proposed billt continues the penalties sections but
increases protection for private ‘Yandowners and allows
prosecution for violation on private landse.

Most importantlys the bill provides for state agency

Sl HB 785
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participation in the protection of heritage properties
through a coordinated effort with the Historic Preservation
Office. Coordination and cooperation is essential in
assuring adequate consideration of heritage oproperties and
paleontological remains in the everyday affairs of state
governments

Section & authorizes the historic preservation officer
to carry out and enforce the oprovisions of sections 23
through 16+ This may be done by rules Sections 9 through 11
require State agencies to participate in this program
through development of procedures to include evaluation of
heritage properties and paleontological remains in agency
decisionmakings These procedures may be adopted by rulee

First adopted by the HOUSE C(COMMITTEE ON NATURAL

RESOURLES on February 20, 1979,
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HOUSE BILL NO. 785

INTRODUCED BY OUSSAULTe+ FASBENDER» SCULLY

A BILL FOR AN ACT ENTITLED: ®AN ACT TO REVISE THE LANWS
RELATED TGO ANTIQUITIES; CREATING A PRESERVATION REVIEW BOARD
AND AN HISTORIC PRESERVATION OFFICE;: PRESCRIBING THE DUTI1ES
OF THE OFFICE AND ITS PRINCIPAL OFFICER; PROVIDING FOR
PERMIYS; PROVIDING FOR PENALTIES; ANO REPEALING SECTIONS

22-3-401 THROUGH 22~3-413s MCA.®

WHEREASy Article 1IX. section &s of the Montana
constitution requires that the legislature provide for the
identifications acquisitions restorations enhancenents
preservations and administration of historics archeologics
scientificy and cultural areas» sitess records» and objects
and for their use and enjoyment by the people; and

WHEREASs rapid social and economic development of
contemporary society threatens to destroy the remaining
vestiges of Montana®s rich heritage; and

WHEREASe it is in the interest of all Montanans that
state jovernment provide leadership in historic preservation
for the general educations iInspirations pleasures and

enrichment of the peoples

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOMTANA:
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Section 1. Preservation review boarde. (1) There is a
preservation review board within the Montana Historical
Society consisting of nine members.

[(2) Members shall be appointed by the governor in the
following manner:

{3) five professional persons recognized in the fields
of archeclogys historys architectures or archi tectural
history: howevers no more than two members may be appointed
from any one of these fields,

(b} a professional paleontoloqgist;

(c) the state liaison officer for the federal land and
water conservation fund;

(d) two members of the public who have actively
demonstrated an interest in historic preservation matters.

(3} Each mesber shall serve a &-year terme A member
may be reappointed.

Section 2. Transition period - appointment of
preservation review board memberse (1) For the purpose of
providing staggered termss the initia) terms of preservation
review board members shat) be as follows:

1) two members appointed fof a l-year termi

{b) two members appointed for 2-year terms;

{c) two members appointed for 3-year terms; and

(d) three members appointed for 4-year termse

t2} Thereafters alt members of the council shall be

-2- HB 785
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appointed for 4~year terms.

Section 3. Salary and expenses of board memberse
Unless he is a futl-time salaried officer or employee of
this state or of a political subdivisions each member is
entitled to be paid 325 a day for each day in which he is
actuatly and necessarily engaged in board duties and to
reimoursement for travel expenses as provided for in
2-18-501 through 2-18-%03, incurred in the performance of
board duties.

Section 4. QDefinitionse As used in [sections 1 throuyh
6 l4}s unless the context clearly indicates otherwises the
following definitions apply:

{l) ™Antiquities permit™ means the permit granted for
exploration or field investigations of heritage properties
or paleontological remains provided for in {section B8]e

{2) "Heritage property”™ means any districts sites
buildings structures or object located upon or bensath the
earth or under water that s significant in American
historys architectures archeologys or cultures.

(3) "Historic opreservation office” wmeans the office
within the “Montana historical society provided for in
[section 6]e

(4} ™Historic preservation officer™ means the officer
provided for in [section &].

{5) *"Paleontological remains™ means serentificatiy
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1C
11
12
13
14
15
16

17

19
20
21
22
23

24

HB 0785/04

stgnificant fossilized plants and animals of a geological
nature found upon or beneath the earth or under water WHICH
ARL_RARE _ANQ CRITICAL YO SCIENTIFIC RESEARCH.

(6} “Preservation review board*® means the board
provided for in {section 1].

(7)) ™Register™ means the National Register of Historic
Placess the official 1Jist of the nation's heritage
properties worthy of preservation because of nationals
states or local significance.

(8) ™“Registered property®™ means any heritage property
listed in the registers

(9) *"S5tate agency™ means any executive agency of the
state of Montanae

Section S« Preservation review board -- dutiess The
preservation review board shall:

(1) recommend nominations to the register;

(2) approve or disapprove all nominations to the
register;

{3) approve or disapprove additions to statewide
inventories of heritage properties;

{4) review the annual work program that recommends
preservation goals and grant allocations for the next
succeeding fiscal year; and

{5) act in an advisory capacity to the historic

preservation office and to state agencies.
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Section 6. Historic preservation office -- duties of
historic preservation officere (1} There is established the
historic preservation office within the Montana Historical
Society to consist of an historic preservation officer and a
gualified professional staff.

(2} The historic preservation officer is appointed by
the governore

{3} The historic preservation officer has the
following duties and responsibilities:

{a) follow necessary procedures to qualify the state
for money that is now or will be made available under any
act of congress of the United States or otherwise for
purposes of historic preservation;

{b} conduct an ongoing statewide survey to identify
and document heritage properties and paleontological
remains;

(c) maintain a state inventory file of heritage
properties and paleontological remains and wmaintain a
repository for all such inventory work done in the state;

{d} evaluate and formally nominate potential register
properties according to the criteria established by the
register;

{e) prepare and annually review the state preservation
plany register nominationsy and historic preservation grant

activity;
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{f) maintains publishs and disseminate information
relating to heritage properties and palteontological remains
in the state;

{y} cooperate with and assist 1locals states and
federal government agencies in comprehensive planning that
allows for the preservation of heritage properties and
paleontological remains;

(h) ENIER_INYO CQOPERATIVE AGREEMENTS WITH THE FEDERAL
GOYERNMENYs _LOCAL__GOVERNMENTSe AND  QTHER . GOVERNMENTAL
ENIIIIES__QB__PRLAYATE LANDOWMERS QR IME OWNERS OF QBJECTS JQ
EMSURE _PRESERWATION AMD PROIECTION OF REGISIERED PROPERIIES:

L1} __any other necessary or appropriate activity
permitted by law to carry out and enforce the provisions of
[sections 3 throuqh %6 14].

Section T. Registration of heritage propertiese {1)
Any citizen of Montana may subsit IQ_ _THE_ _HISIORIC
ERESERYATION OFFICER EQR__HIS _CONSIDERATION the necessary
forms to nominate heritage properties to the registers

t2) For properties not sdministeredvy-controtiedy-or
owned by the states the historic pfeservation officer mays
upon approval by the preservation review board and after
written mnmotvfreetton APPROYAL b»y 38 BY the Jandowners
nominate heritage properties to the registery, snd-may-enter
into-cooperative-agreements--with--the--federal--governmenty

tocat---qovernmentsy--and--other--governmental--entities—-or
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privete-isndowners--or--the--owners of--objects-—to--ensure
preservation—-and-protection-of-reqistered-propertiess

{3) For lands edministeredy--controitedy-or ogwned by
the states the historic preservation officer maye ypon
approval by the preservation review boards nominate heritage
properties to the registers The historic preservation
officer shall notify the appropriate state agency and give
public notice when any property is being considered for
nomination. Unless state agency or public cbjections are
submitted in writing within 30 days after notifications the
historic preservation officer” shall complete the
nominations. When a state agency or any citizen of Montana
submits written objectionss the historic preservation
officear shall consider the objections and may conduct a
public hearinge LE_A HEARING IS HELDs IT _SHALL BE COMMENCED
MIIMIN_ 30 _DAYS _AFTER THE FINAL _QATE FOR SUBMISSION OF
HMRITIEN OBJECTIONS . Within 60 days after submission of the

objections or after the public hearings the historic
preservation officer shall make a final decision on the
proposed registration and prepare a statement responsive to
the objections submitted.

Section B. Issuance of permitse (1) No person may
excavates removes oOr restore any heritage property or
paleontological remains on lands sdainrsteredy--controttedy

or owned by the state without first obtaining an antiquities
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permit from the historic preservation officers

(2) Antiquities permits are to be granted only after
careful consideration of the application for a permit and
after consultation with the appropriate state agencys
Permits are subject to strict compliance with the following
guidelines:

ta) Antiquities permits may be granted only for work
to be wundertaken by reputable mUSEUmMS e universitiesy
collegass or other historicals scientifice or educational
institutionsy societiesy or persons with a view toward
dissemination of knowtedge about cultural propertiess
provided no such perait may be granted unless the historic
preservation officer is satisfied that the applicant
possesses the necessary qualifications to quarantee the
proper excavation of those sites and objects that may add
substantially to man's knowledge about Montana dand its
antiquitiese

(b) The antiquities permit must specify that a summary
report of such investigationss containing relevant mapse
documentss drawingse and photographss be submitted to the
historic preservation officere The historic preservation
officer shall determine the appropriate time period
atlowable between all work undertaken and submission of the
SUmMMAry reporte

{3} A1) heritage property and paleontological remrains

-8~ HB 785
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collected under an antiquities permit are the permanent
property of the state and must be deposited in wmuseums or
other institutions within the state or loaned to qualified
institutions outside the states wunless otherwise provided
for in the antiquities permite

{#) An antiquities permit is not a substitution for
any other type of permit that a state agency may require for
other purposess

Section 9. State agency participatione. State agencies
shall:

(1) adopt policies for the preservation of herltage
properties and paleontological remains ON LANDS QWNED BY THE
SIATIE and avoide whenever feasibles state actionss or state
assisted or licensed actions that substantially alter
heritage properties or paleontological remains 08 LANOS
JWNED_BY THE STAIES

(2} identify and develops in consultation with the
nistoric preservation officers methods and procedures to
ensure that the identification and protection of heritage
properties and paleontological remains ON_LANDS QuWNED_BY TIME
STAIE is given appropriate consideration in state agency
decisionmaking;

(3) deposit in the historic preservation office all
inventory reportss including mapss photographs, and site

formse of heritage properties and paleontological remainse.
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Section 1G0e Environmental review processs. (1} Each
state agency responsible for the preparation of an
environmental impact statement in oaoccordance with the
Montana Environmental Policy Act shalls as a part of its
evaluation and study processs consult with and obtain the
comments of the historic preservation officer concerning the
i1dentification ano location of heritage properties and
pateontoloyical remains O8N _LANDS OMNED BY THE STATE that may
be adversely impacted by the proposed actions PROVIDEDS
HOMEVERs _THAY _MHERE THE GRANT OF AN INTEREST IN STATE LAND
REQUIRES THE _PREPARATION _OF AN  _ENVIRONMENTAL _ IMPACT
SIAYEMENT _UNMOER_ _JTHE _MONTANA ENYIRONMENTAL POLICY ACYs THE
ENYIRONMENTAL _IMPACT _SIATEMENT _SHALL _BE_ LIMITED 1O AN
EYALUATION _OF THE HERITAGE PROPERTIES AND PALEONTOLOGICAL
BESAINS LOCATEQ IN. ONe UNDER ANO WITHIM ONLY THE AFFECTED
SIATE_LAND.

{2) wWhen heritage properties and paleontological
remains are located and identified as described in
subsection {L}» the responsible state agencys in
consultation with the historic preservation officer and the
preservation review boarde s$hall include as part of its
environmental impact statement a plan for the avoidance or
mitigation of damage to heritage properties and
paleontologica) remains to the greatest extent practicable.

Whenever necessary or appropriateys the state agency may
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require an applicant for a teaser permity licenses or other
approval  EOR__USE__OF LAND DWNED BY_YHE SIAIE to develop an
avoidance or wmitigation plan in consultation with the
historic preservation officer and the preservation review
boarde

Section ll. Denial of applications. State agencies may
deny or approve with conditions any applicatien for an
easeaents leaser permits contracte licenses or certificate
in order to protect reqistered HERITAGE oproperties AND
BALEONTOLOGICAL _REMAINS _THAF _CANNOT BE_PRUPERLY MIIIGAIED
BRAYIDED YHAT THES_ _SECTION IS LIMITED OMLY TQ_ HERITAGE
BROPERYEES _AND _PALEONTQLOGICAL REMAINS WHICH HAVE _BEENM
LOCATED AS A PART QF THE _ENYIRONMENIAL _IMPACT _SIATEMENT
BEYIEWS PROCESS AS DESCRIBED IN [SECTION 1013

Section 12« Report of discovered heritage properties
or pateontotogical remains, Any person conducting
activitiese including surveyes excavations or constructions
who discovers on any tands aedmtnisteredy--controltedv--or
owned by the state any heritage property or paleontoloqgical
remains as defined in [section &4} or whuo finds that an
operation licensed or otherwise entitled by the state may
damage heritajge properties or paleontological remains ON_ANY
LANDS OWNED _BY _YHE _SIAIE shall promptly report to the
historic preservation officer the discovery of such findings

and shall take all reasonable steps to ensure preservation
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of the heritage property or paleontological remainse

Section-t3v--injuryvr-domagevy——or--removat--of-—heritage
property---and~--pateontotegicat——remainss—~—-No--person-—may
knowingly-—-or--purposely--injurey--damagevy--or--remove—--—ony
heritage-property-or-peieontologicat-remeins-on-private-tand
without---written---consent-—-of---the--owner--or~-on—--tands
admintsteredv-controttedy-or-owned-by-the-statey--withoot--a
permit—pursvent-ta-Fsection-8is

Section 13. Reproduction or sale of heritage property
and paleontological remains. (1) No person may reproduce or
falsely identify any heritage property or paleontological
remains with the intent to sell the property or remains as
an original.

{2) No person may seil any heritage property or
paleontological remains with the knowtedge that the property
or remains have previously been collected or excavated in
violation of [sections 3-through-t4 3 12s AND 13].

Section l4s. Violation a misdemeanor =~- penalty. A
person violating any provision of [sections 3-through-i4 fs
l2: _AND 13} is quilty of a misdemeanor and upon conviction
shall be fined not more than $14000 or be imprisoned in the
county jail for not more than & monthss or bothe. Fach day of
continued violation of any provision of [sections 3-through
4 B 12s _AND _13] constitutes a distinct and separate

offensee
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Section-t6s--Judiciat--remedys-—-Fhe--poticiesv-dutiesy
and-procedures-of-fsections-3I-cthrough-i4j-ere-enforceasble-by
any-party-on-sppltication-to-a-districe-court-of--the-—steates
fhe--court--may--qrant-—-sueh--retiefy-—-inctuding—-injunctive
retrefrv-as-vt-determines-eppropriates

Section 15« Severability. If a part of this act is
invalide alY valid parts that are severable from the invalid
part rem2in in effect. If a part of this act is invalid in
one or more of its applicationss the part remains in aeaffect
in all wvalid applications that are severable from the
invalid applicationss

Section 16« Repealer. Sections 22-3-401 through
22-3-413y MCAy are repealed.

-End-
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March 14, 1979

SENATE STANDING COMMITTEE REPORT
(Natural Resources)

That House Bill No. 785 be amended as follows:

1. Page 3, line 1l.
Following: 1line 10
Strike: "1l6"
Insert: "14"

2 Page 3, line 25 and page 4, line 1.
Following: "means" on line 2§ gf page 3
Strike: "scientifically significant"”

3. Page 4, line 2.

Following: '"water"
Insert: "which are rare and critical to scientific research”

4. Page 6, line 7.

Following: " (h)"

Insert: "enter into cooperative agreements with the federal
government, local governments, and other governmental enti-
ties or private landowners or the owners of objects to ensure
preservation and protection of registered properties; (i)"

5. Page 6, line 9.
Following: "through"”
Strike: "1le6"

Insert: "1l4"

6. Page 6, line 11l.

Following: "submit"
Insert: "to the historic preservation officer for his considera-
tion”

7. Page 6, line 13.
Following: "not"
Strike: "administered, controlled, or"

8. Page 6, line 16.
Following: "written"
Strike: "notification"
Insert: "approval"
Following: "hby"
Strike: "TO"

Insert: "by"

9. Page 6, lines 17 through 21.
Following: "register" on line 17
" n

Insert: .
Strike: remainder of line 17 through line 21

10. Page 6, line 22.
Following: "lands"
Strike: "administered, controlled, or"
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11. Page 7, line 9.

Following: "hearing."

insert: "If a hearing is held, it shall be commenced within 30 '
days after the final date for submission of written objections.’

12. Page 7, line 1l6.
Pollowing: "lands"
Strike: "administered, controlled, or"

13. Page 9, line 4.
Following: "remains"
Insert: "on lands owned by the state"

i4. Page 9, line 7.
Pollowing: "remains"
Insert: "on lands owned by the atate"

15. Page 9, line 11l.
Following: "remains"
Insert: "on lands owned by the state"

16. Page 9, line 23.
Pollowing: "remains"
Insert: "on lands owned by the state"

17. Page 10, line 16.
Following: "approval"
Insert: "for use of land owned by the state"

18. Page 10, line 23.

Following: "REMAINS" _

Insert: "that cannot be properly mitigated provided that this
section is limited only to heritage properties and paleontological
remains which have been located as a part of the environmental
impact statement reviews process as described in [section 10]"

19. Page 11, line 2.
Following: "lands"
Strike: "administered, controlled, or"

20. Page 11, line 6.
Following: "remains"
Insert: "on any lands owned by the state"

21. Page 11, line 1l1.

Pollowing: 1line 10

Btrike: Section 13 in its entirety
Renumber: subsequent sections

22. Page 12, lines 1, 3, and 7.
Yollowing: "sections"

Strike: "3 through 14"

Insert: "8, 12, and 13"

23. Page 12, lines 9 through 13.
Following: 1line 8

Strike: Section 16 in its entirety
Renumber: subsequent sections



