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&l:lu.l..-nm NOe

1 (1} adopts amend, and repeal rules émplementing-snd

2 I
f 2 constotent-with for the administratiop: implesentatione _and
3 Y REQUEST OF THE 91&_7.“,,.._ S
/ 3 gnforcement of this chapter and for fulfilling the
4 DEPARTMENT OF HEALTH AND ENVIRONMENTAL sc:eucss%j .
ga cequirements of 42 UaSaCe T420 and regulations _adoptad
5
S pursyaot theretos
] A BILL FOR AN ACT ENTITLED: ™AN ALT TO AMEND THE CLEAN AIR
6 {2} hold hearings relating to any aspect of or matter
T ACT aF MONT ANA TO GRANT THE BOARD ODF HEALTH AND
T in the administration of this chapter at a place designated
B ENVIRONMENTAL SCIENCES AUTHORITY TO ADOPT RULES REQUIRED BY
8 by the boarde The board may compel the attendance of
¢ FEDERAL LAW; TO PERMIT FEES TO BE ASSESSED FOR ENVIRONMENTAL .
9 witnesses and the production of evidence at hearingse The
10 IMPACT ANALYSIS; TO PROVIDE NOTICE AND HEARING IN ACCORDANCE
10 board shall designate an attorney to assist In conducting
il WITH THE MONTANA ADMINISTRAYIVE PROCEDURE ACT AND REDUCE
11 hearings and shall appoint a reporter who shall be present
12 TIME REQUIRED FOR NOTIFICATION TO THE AIR POLLUTION ADVISORY
12 at all hearings and take full stenographic notes of all
13 COUNCIL; TO PERMIT FEES TD BE ASSESSED FOR REVIEWING PERMIT
13 proceedings thereats transcripts of which will be available
1% APPLICATIONS AND IMPLEMENT ING AND ENFORCING PERMIT
14 to the public at coste
15 REQUIREMENTS; TU PROVIDE THAT NOTICE MAY BE GIVEN PERSONALLY
15 (3) issue orders necessary to effectuate the purposes
15 DR BY MATE: TO REVISE AND CLARIFY THE ROLE OF LOCAL
16 of this chapter;
17 COVERNHENT IN THE CONTROL OF AIR CONTANINATION; TO ESTABLISH
17 (4} by rule require access to records vrelating to
18 NONCOMPLIANCE PENALTY FEES; AND TO INCREASE THE MAXIMUM
18 emissions}
19 CIVIL PENALTY FROM $1,000 YO $25,000; AMENDING SECTIONS
t9 £5) by rule adopt a schedule of feas required for

20 75-2-111y 75-2-112¢ T5-2-205¢ 75-2-211y 75-2-301y T5-2-401,
20 aermits uader this chapter.™

21 AND T5-2-413e MChA"

21 Section 2. Section 75-2-112« MCAy is amended to read:
22

22 "75-2-112«. Powers and responsibilities of departrent.
23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

23 {1) The department is responsible for the administration of
24 Section l. Section T5-2-111le MCAe is amended to read:

24 this chaptere
23 #T5-2-111. Powers of boarde The board shali:

25 {2} The department shall:
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(a) by appropriate administrative and judicial
proceedingss enforce orders issued by the board;

(b} secure necessary scientific, technicaly
administrativey and operational services, including
laboratory facilitiess by contract or otherwise;

{c) prepare and develop a comprehensive plan for the
preventions abatements and control of air pollution in this
state;

{d) encourage voluntary cooperation by persons and
affected groups to achieve the purposes of this chapter;

{e) encourage local units of governmsent to handle air
pollution problems within their respective jurisdictions on
a cooperative basis and provide technical¥ and consultative
assistance for thise If local programs are financed with
public fundsy the department may contract with the locai
governmant to share the cost of the programe Howevers the
state share may not exceed 30X of the total cost.

(f) encourage and conduct studiess investigationss and
research relating to air contamination and air pollution and
their causese affectss preventions abatements and control;

(g} determines by means of field studies and sampling,
the degree of air contamination and air pollution in the
state;

{hY make a continuing study of the effects of the

emission of air centaminants from motor vehicles on  the
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quatity of the outdoor atmosphere of this state and make
recommendations tn appropriate public and privaete bodies
with respect to this;

(i} col¥ect and disseminate information and conduct
educational and training programs relating to air
contamination and air pollutioni

{j) advisey consultsy contracts and ccoperate with
other agencies of the states local governmentss industriess
other statese interstate and interlocal agenciess the United
Statess and any interested persons or groups;

{k} consults on requesty with any person proposing to
constructs installs or otherwise acquire an air contaminant
source or device or system for the control thereof
concerning the efficacy of this device or system or the air
poliution problems which may be related to the sources
devicey or systeme Nothing in this consultation relieves a
person from compliance with this chapters rules in forc
under ite or any other provision of lawe

{1) accepty receives and administer grants or other
funds or gifts from public or private agenciesy including
the United Statess for the purpose of carrying out this
chaptere. Funds received under this section shall be
deposited in the state treasury to the account of the
department.

{3} Ihe department may assess fees for the apalysss of
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case-by-case basisa™
Section 3« Section 75-2-205y MCAs is amended to read:
"75-2-205. Public hearings on ruless No rule 2and no
amendment or repeal thereof may take effect except after
public hearing on due notice and after the advisory council
has heen givens Aat ‘esst-—-3I6--doys—-befoare the time pof
publicetiona of the proposed text to comment therecone Fhe
Such notice shall be given by-pubiie—advertisement-not—tess
than-20-or-more-than-26—days—before-the——date--set-—Ffor——the
pubite-—hearing and any bedring .onducted in accordance with
the provisions of the Moptana Administrative Procedure Act
and_rules made pursuyant theretg.”®
Section 4. Section T75~2-21ls MCAs is amended to read:
"T5~-2-211. Permits for constructions installations
alterations or uses (1} The department shall provide for the
issuances suspensione revocations and renewal of a permit
issucd under tnis sections

{2) Not later than 180 days before construction begins
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of any machines equipment, devices or facility which the
board finds may directly or indirectly cause or contribute
to air pollution or which is intended primarily to prevent
or control the emission of air pollutants and not later than
120 days before installationes alterationes or use beginse the
owner or operator shall file with the departasent the

appropriate permit application on forms available from the

departments and pay o 3 JoCal governmept exercising

{3) The department wmays for good cause showns waive
the--provisions-—of--subsection—-{2}+ or shorten the time
required for filing the appropriate applicationse.

{4) The department shall require that applications for
permits be accompanied by any planse specificationss and
other information it considers necessary.

(%) An application is not considered filed wuntil the

applicant bhas submitted all information and completed all

Ml 7/
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application forms required by subsections (2)e (3]s and (%)«
Howevery if the department fails to notify the applicent in
writing within 30 days after the purported filing of an
application that the application is Inccaplete and fails to
list the reasons why the application is considered
incomplete, the application is considered fited s of the
date of the purported filing.

{6) Where an application for & permit requires the
cempilation of an environmental impact statement under the
Montana Environmental Policy Acte the departeent shall
notify the applicant in writing within 180 days of the
receipt of a filed applicationy as defined in subsection
{5)es of the approval or denial of the application. Howevers
where an application does not require the compilatiop of an
environmental impact statements the department shall notify
the applicant in writing within 60 days of the receipt of a
filed applications as defined in subsection {5}s of the
approval or denial of the applicatfon. Notificatjon of
apercyal or denlal may be served personally or by mail _op
the applicant or his agents

(7} when the department approves or denies the
application for a permit under this sections a person who is
jointly or severally adversely affected by the department®s
decision may requaeste within 15 days after the department

renders its decisions upon affidavit setting forth the
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grounds therefore a3 hearing before the boarde A hearing
shall be held under the provisions of the Montana
Administrative Procedure ACte

{8) The department®s decision on the application is
not final unless 15 days have elapsed and there is no
request for a hearing under this sectione The filing of a
request for a hearing postpones the effective date of the
department®s decision until the conclusion of the hearing
and issuance of a final decision by the boarda”

Section Se Section T75-2-301ls MCAs is amended to read:

w75~-2-301. Local air pollution control programses (1) A
sunicipality or county may establish a local air pollution
control program on being petitioned by 152 of the qualified
electors in its jurisdiction ands if the program is
consistent with this chapter and is approved by the board
after a public hearing conducted under TS5~2-11l+ wmay
thereafter adwinister in its jurisdiction the air pollutic
control prograa whichs

{a) provides by ordinance or local 1aw for
requirements compatible withs more stringenty or more
axtensive than those imposed by 75-2-203y J2-2-204»
I5-2-211s 75-2-212+ and 7T5-2-402 and rules issued under
these sections;

{b} provides for the enforcement of these requirements

by appropriate administrative and judicial process; and

-8-
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{c) provides for administrative organization, staff.
financialy and other resources necessary to effectively and
efficiently carry out its programs

(2} If the board finds that the locations characters
or extent of particular cencentrations of populations air
contaminant sourcess or geographice topographice or
meteorological considerations or any combination of these
are such as to make impracticable the waintenance of
appropriate levels of air quality without an areawide air
pollution control programe the board wmay determine the
boundaries within which the program is necessary and require
it as the only acceptable alternative to direct state
administrations

{3) I1f the board has reason to believe that an air
pollution control program in force under this section is
inadequate to prevent and control air pollutian in the
jurisdiction to which the proyram relates or that the
program is being administered in a manner inconsistent with
this chapters the board shalle on noticer conduct 2 hearing
an the mattere.

{4y 1fs aofter the hearings the board deterwmines that
the program is inadequate to prevent and contrel air
pollution in the jurisdiction to which it relates or that it
is not accomplishing the purposes of this chapters it shal)

require that necessary corrective measures be taken within 2
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reasonable times not to exceed 60 dayse

t5) 1f the jurisdiction fails to take these weasures
within the time requirede the departaent shall administer
within such jurisdiction all of the provisions of this
chapter. The department®s control progras supersedes all
sunicipal or county air pollution lawses ruless ordinancess
and requirements in the affected jurisdictione The cost of
the program shall be a charge on the sunicipality or countye.

{6) 1f the board finds that the control of a
particular e¥ass——-of air contasinant source because of its
complexity or magnitude is beyond the reasonable capability
of the local jurisdiction or-may-de-mere—efficientiy—and
econonicatiy-perforaed—ot--the-—-stote——3eved and that _the
departaent is better able than the local jurisdiction to
control the air coatamipant. _sources it may direct the
department to assume and retain control over that e¥eass—ef
air contaminant sources No charge may be assessed against
the Jurisdiction therefor. Findings wmade under this
subsection may be either on the basis of the nature of the
sources involved or on the basis of their relationship to
the size of tho communities in which they are located.

(T) A jurisdiction in which the departwent administers
its a3ir pollution control program under subsection (5) of
this section mays with the approval of the boards establish

or resume an air pollution control program which w=meets the
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requirements of subsection [1} of this section.

{8) A municipality or county wmay administer all or
part of its air pollution control program in cooperation
with one or more municipalities or counties of this state or
of other statese

19) A municipaljty or county that is adeinistering an

Section &é. Section 75-2-401y MCAe is amended tc read:
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ny5-2-401. Enforcament. (1) ®When the department
believes that a violation of this chapter or a rule made
under it has occurreds it may cavse written notice to be
served personally gr by mail on the alleged violator or his
agente The notice shall specify the provision of this
chapter or rule alleged to be violated and the facts alleged
to constitute a viclation and may include an order to take
necessary corrective action within a reasonable periocd of
time stated in the ordere The order becomes final untesss
within 30 days after the notice is receiveds the person
named requests n writing & hearing before the board. On
receipt of the regquesty the board shall hold schedule o
hearinge

{2} 1Ifs after a hearing held under subsection (1) of
this sections the board finds that violations have occurreds
it shall either affirm or modify an order previously issued
or issue an appropriate order for the prevention, abatement-
or control of the emissions involved or for the taking cf
other corrective action it considers appropria2tes An order
issued as part of a notice or after a hearing may prescribe
the date by which the wviolation shall cease and may
prescribe time 1limits for particular action in preventinge
abatings or controlling the emissionse Ify after bearing on
an order contzined in a8 noticesy the board finds that no

viclation is occurrings it shall rescind the ordere.

~-12—
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(3) Instead of isswuing the order provided for in
subsection {l}es the department may either:

(a) require that the alleged violators appear before
the board for a hearing at a time and place specified in the
notice and answer the charges complained ofi or

{b) initiate action under 75-2-412 or 75-2-&13.

£43151 This chapter does not prevent the board or
department from making efforts to obtain voluntary
comptiance through warninges conferences or any other
appropriate meanse

+53{6) In connection with a hearing held under this
sactions the board may and on application by a4 party shall
compel the attendance of witnesses and the production of
evidence on behalf of the partiese®

NEY _SECTIONe Section T« Persons sub ject to
noncompl i ance penalties -- exemptionse (1) Except as
provided in subsection (2} and subject to collection by 3
locat gowvernment pursuant to T5-2-301(9)+ the departmsent
shall assess and cellect a noncompliince penalty fros any

person who owns or operates:
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{a) a stationary source which is not in compliance
with any provision of {Title 75+« <chapter 2} or any rule
adopted or order issued pursuant to [Title 7S+ chapter 2];

tb) a stationary source which is not in compliance
with an emission limitations emission standarde standard of
performances or other requirement under 42 UeSe.Ce T41l1l or 42
UeSels T4l12; or

{c) any source referred to in subsections (1)(b}) or
{1)¥{c) which has been granted an exemptions extensions or
suspension under subsection (2) or which s covered by a
compliance order if such source is not in compliance with
any interim emission contro! raquirement or schedule of
compliance under such extensions orders or suspensions

{2} Hotwithstanding the requirements of subsection
(l)s the department mays after notice and opportunity for a
public hearings exempt any source from the requirements of
{sections T through 15] with respect to a particular
instance of noncompliance which:

{a)} the department finds is de minimus in nature and
in duration; or

{by is excapt under 42 UsSeCe T420(a)(2)}(B} of the
federal Clean Air Acts

NEW SECTION,. Section 8. Amount of noncompl iance
penalty —-- late charqes (1) The amount of the penalty which

shall be assessed and collected with respect to anry source

14~ /“;/’ 3
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under {sections T through 15] shall be equal to:

{a) the amount determined in accordance with the rules
adopted by the boardsy which shall be no 1less than the
economic value which a delay in compliance after July 1l»
1979+ may have for the ocwner of such sources including the
quarterly equivalent of the capital costs of compliance and
debt service over 3 normal amortization period not to exceed
10 yearss operation and maintenance costs foregone as a
result of noncompliances and any additional economic value
which such a2 delay wmay have for the owner or operator of
such sourcei minus

{b} the amount of any expenditure msade by the owner or
operator of that source during any such quarter for the
purpose of bringing that source Intoc and maintaining
compliance with such reqguirements to the extent that such
expenditures have not been taken into account in the
calculation of the penalty under subsection (1}{a).

{2y To the extent that any expenditure under
subsection (1)(b) made during any quarter is not subtracted
for such quarter from the costs under subsection (l){a}s
such expenditure may be subtracted for any subseguent
quarter from such costse In no event may the amsount paid be
tess than the quarterly payment minus the amount attributed
to actual cost of construction.

{3) If the owner or operator of any statignary source
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to whos notice is issued under [section 11] does not submit
a timely petition under [subsection (2)({b) of section 11] or
submits a3 petition which is denied and if the owner or
operator fails to submit a calculation of the penalty
assessmenty & schedule for paymentsy and the information
necessary for independent verification thereofs the
department say enter into a contract with any person who has
no financial interest in the matter to assist in determining
the amount of the penalty assessment or payment schedule
with respect to such sourcee The cost of carrying out such
contract may be added to the penalty to be assessed against
the owner or operator of such source.

(4) Any person who fails to pay the amount of any
penalty with respect to any source under [sections 7 through
15] on a timely basis shall be required to pay in additicn a
quarterly nonpayment penalty for each quarter during which
such failure to pay persistse Such nonpayment penalty shal®
be equal to 20X of the aggregate amount of such persen’s
penalties and nonpayment penalties with respect to such
source which are unpaid as of the beginning of such quartere

HEM _SECTION. Section 9. Manner of making payments (1)
The assessed penalty required under [sections T through 15]
shall be paid in quarterly installments for the period of
covered noncowmpliance. A1l quarterly paymentsy determined

without regard to any adjustment or any subtraction rrder
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[subsection (1)}(b) of section 8]s after the first payment
shall be equale

(2} The first payment shall be due on the date 6
months after the date of issuance of the notice of
noncompliance under [section 11] with respect to any source.
Such first payment shall be in the amount of the quarterly
installment for the upcoming quarters plus the amount owed
for any preceding period within the period of <covered
noncompliance for such sourcee.

{3) For the purpose of this sectiony the term “period
of covered noncompliance™ means the period which begins on
the date of issuance of the notice of noncoapliance under
[section 11] and ends on the date on which such source comes
into ors for the purpose of establishing the schedule of
paymentse is estimated to come into compliance with such
requiremente

NEW SECTIONs Section 10. 2djustment of fee. (1) The
department shall adjust from time to time the asount of the
penalty assessment calculated or the payment schedule
proposed by such owner or operator under {[subsection (2)(a}
of section 11}y if the department finds after notice ano
opportunity for a hearing on the record that the pemnalty or
schedule does not meet the requirements of [sections 7
through 157

t2) Upon making a determination that a source with
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respect to which a penalty has been paid under ([sections 7
through 15] s in compliance and is maintaining compliance
with the applicable requirements the department shall review
the actual expenditures made by the owner or operator of
such source for the purpose of attaining and saintaining
compliance and shall make a final odjustment within 180 days
after such source comes into compliance and:

{a) provide reimbursement with interest to be paid by
the state at appropriate prevailing rates for overpayment by
such person; or

{b} assess and collect an additional payment with
interest at appropriate prevailing rates for any
underpaysent by such parsone

NER SECTION, Sectlon lle Notice of noncompliance --
chalienges. (1) The department shall give a bdrief but
reasonably specific notice of noncompliance to each person
who owns or operates a source subject to [subsection (1) of
section T] which is not in compliance as provided in that
subsections within 30 days after the department has
discovered the noncospliance.

{2} Each person to whom notice has been given pursuant
to subsection (1) shall:

(@) calculate the amount of penalty owed {(determined
in accordance with [subsection (1) of section A4}) and the

schedule of payments (determined in accoardance with {section

-18=~

} .w f!-&



10
11
12
13
14
15
16
17
18
19
20
21
22
23
2%

25

LC 6291701

9]) Ffor each source ande within 45 days after issuance of
the notice of noncompliances submit that calculation and
proposed schedules together with the information necessary
for an Independent verification thereofy to the departwent;
or

{b) submit to the board a petition within 45 days
after the issuance of such noticee challenging such notice
of noncompliance or Jalleging entitlement to an exemption
under [subsection (2) of section T] with respect to a
particular sources

{3) Each person to whom notice of noncompliance is
given shall pay the department the amount deterwined under
[section B8] as the appropriate penalty unless there has been
a final determination granting a petition filed pursuant to
subsection (2){b).

NEM SECYION. Section 12 Hearing on challengees (1)
The board shall provide a hearing on the record and make a
decision (including findings of fact and conclusions of law)}
not later than 90 days after the receipt of any petition
under [subsection {2)(b) of section 11] with respect to such
scurcea.

(2) If the petition is denieds the petitioner shall
submit the material required by [subsection (2){a) of
section 11] to the department within 45 days of the date of

decisione
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NEM _SECYIQNe Section 13. Deposit of noncompliance
penalty feese A1l noncompliance penalties collected by the
department pursuant to [sections T through 15] shall be
deposited in an earmarked revenue fund until a final
determination and adjustment have been made as provided in
[section 10] and amounts have been deducted by the
department for costs attributable to implementation of
[sections 7 through 15] and for contract costs incurred
pursuant to [subsection (3) of section 8]+ if anye. After a
fina) determination has been made and additional payments or
refunds have been wmadey the penalty money remaining shall be
transferred to the state general funde

NEW SECTION, Section 14. Effect of new standards on
noncompliance penaltye In the case of any emission
Timitations emission standardes or other requirement approved
or adopted by the board under [Title 75y chapter 2] after
{the effective date of this act] which is more stringe:
than the emission limitation or reguiremsent for the socurce
in effect prior to such approval or promulgations if anys or
where there was no emission limitations emission standards
or other requirement approved or adopted before [the
effective date of this act}s the date for imposition of the
noncompltiance peanalty under (sections 7 through 15] shall
be the date on which the source is required to be in full

comptiance with such emission limitations emission stanuarde

-20-
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or other requirement or 3 years after the approval or
promulgation of such eamission limitation or requiremsent,
whichever is soonere

NEW SECTIONe Section 15 Effect of noncompl iance
penalty on other remediese (1) Any orderss paymentsy
sanctionss or other requirements under [sections 7 through
15] shall be in addition to any othar permitse orderss
paymentse Sanctionss or other requiresents established under
[Title 75y chapter 2] and shall in no way affect any civil
or criminal enforcement proceedings brought wunder 75-2-412
or 75-2-413e

{2} The noncompliance penalties collected pursuant to
[sections T through 15] are intended to be cusvslative and in
addition to any other remediess proceduress and requirements
authorized by [Title 75+ chapter 2]«

Section lbe Section T5-2-413s MCAs is amended to read:

n75-2~413. Civi) penalties -~ out-of-state litigents
-- effect of actione (1) Any person who violates any
provision of this chapter or any rule enforced thereunder or
any order made pursuant thereto shall be subject to a civi?
penatty not to exceed $iv886 $22,0Q0. fach day of violation
shall constitute a separate violations The department may
institute and maintain in the name of the state any
snforcement proceedings hereundere. Upon request of the

departments the attorney general or the county attorney of
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the county of violation shall petition the district court to
imposes assesss and recover the civil penaltys The civil
penalty is in lieu of the criminal penalty provided for in
T5-2~412a

(2 {a} Action under subsection (1) of this section is
not a bar to enforcement of this chapter or of rules or
orders made under it by injunction or other appropriate
civil remedies.

(b) An action under subsection (1) or to enforce this
chapter or the rules or orders made under it say be brought
in the district court of any county where a violation occurs
or Is threatened if the defendant cannot be located in
Montanae

(3) Honeys collected hereunder shall! be deposited in
the state general fund."

Section 17T. Codification. It is intended that sections
T throunh 15 be cogdified as an integral part of Title T75»
chapter 2e¢ part 4+ and the provisions of Title 759 chapter
2y apply to sections T through 15

Section 18 Saving clausee This act does not affect
rights and duties that matureds penalties that were
incurreds or proceedings that were begun before the
effective date of this acte

Section 19« Severabilitye If a part of this act is

invalide all valid parts that are severable from the invalid

s s
HE e
-
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part remain in effecte If a part of this act is invalld in
one or more of its applicationss the part remains in effect
in all valid applications that are severable from the
invalid applicationse

-End-
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The Legislature intends to grant to the Board of Health
and Environamental Sciences rulemaking authority to adopt a
permit tee schedules 1Lccal air pollution control agencies
that assess fees in accordance with these rules shall use
the same permit fee schedules

First adopted by the HOUSE COMMITTEE ON NATURAL

RESOURCES on February 19s 197%.

HE 7/4
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Approved by Committee
on Katural Resources

HOUSE BILL NO. 716
INTRODUCED BY BLAYLOCKes XEMMISs BARDANOUVEs GERKES
DUSSAULT, LORYs MCBRIDEs COONEYe JERGESONs
SHELOENy KESSLERe REICHERT
BY REQUEST DOF THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCFS

A BILL FOR AN ACT ENTITLED: ™AN ACT TQ AMEND THE CLEAN AIR
ACT  OF MDNTANA  TO  GRANT THE BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES AUTHORITY TO ADOPT RULES REQUIRED BY
FEDERAL Lad; IO _ISSUE QOROERS PROVIOEQ FOR_BY FEDERAL LAM; YO
PERMIT  FEES TO BE ASSESSED FOR ENVIRONMENTAL IMPACT
AMALYSIS; TO PROVIDE NOTICE AND HEARING IN  ACCARNANCE WITH
THE MUNTANA ADMINISTRATIVE PROCEDURE ACT AND REDUCE TIME
REQUIRED FOR NOTIFICATION TO THE AIR POLLUTION ADVISORY
CAUNCIL; IQ_CLARIEY THE BOARD'S AUTHORITY 10 ADOPT 8Y SULE A
SIMPLIFIED _PERMIT _SYSTEM FOR _AJR CONIAMINANY SQURCES: TO
PERMIT FEES TO BE ASSESSED FOR REVIEWING PERMIT APPLICATIONS
AND  IMPLEMENTIMG AND ENFORCING PERMIT REQUIREMFNTS; T0
PRGVIDE THAT NOTICE MAY BE GIVEN PERSONALLY 0% BY MAIL; TN
REVISE AND CLARIFY THE RQOLE OF LOCAL GOVERNMENT  InN  THF
CONTROL OF AIR CONTAMINATION; T0 ESTABLISH KOUCOMPLIANCE
PENALTY FEES; AND TO INCREASE THE MAXIMUM CIVIL PENALTY FRO™
$1,000 TO $25,000; AMENDING SECTINNS 7%-2-1ily T75-2-112,

75-2-20%y T5-2-211ls T75-2-301s T5-2-401ly AND 75-2-413, MCA.™
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BE IT EMACTFD 8Y THF LEGISLATURE OF THE STATE OF ®MONTANAC
Section l. Section T5-2-111, #CA, is amended to read:
*75-2-111. Powars of board. The board shall:

(1) 3dopts amendy and repeal rules implementing-end
eonsrscent-with for the administratioos ivplegentations _and
enforceeent of this chapters FQR _15SUING ORDERS UNDER AND IN
ACCORDANCE WlIH 42 UaSefa_ 7419 and _for fulfilling the
raquirements of 42, UaSeCe 7420 and gegulations _adopted
pursuant_therefo;

(2) hold hearings relating to any aspect of or matter
in the administration of this chapter at a place designated
by the boards The board may compel the attendance of
witnesses and the production of evidence at hearingse The
board shall designate an attorney to assist in conducting
hearings and shall appoint a reporter who shall! be present
at- all ©bearings and take full stenographic notes of all
proceedings thereate transcripts of which will be available
to the public at coste

i{M issue orders necessary to effactuate the purposes
of this chapter;

(4} vy rule requite access to records relating to
emissionsi

121 _uy__rule_ _adept _a.  schedule of fees required far
uermits under_this chapteres

HR T16
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Le) _HAYE THE _POWER__TO _ISSUE (QRDERS UNQER__AND _IN
ACCORDAMCE NITH 42 UsSalse T419."

Section 2. Section 75-2-112s MCAs is amended to read:

"75-2-112. Powers and responsibilitics of department.
{1) The department is responsible for the administration of
this chapteres

{2} The department shall:

{a) by appropriate administrative and judicial
proceedingss enforce orders issued by the board;

{b) secure nacessary scientifice technicaly
administrativey and operational servicess including
laboratory facilitiess by contract or otherwise;

{c) prepare and develop a comprehensive plan for the
preventions abatements and control of air pollution in this
state;

[} ] wncourage voluntary couperation hy opersons and
affected groups to achieve the purposes of this chapter;

(e} encourage local units of government to handle air
pollution problems within their respective jurisdictions on
3 cooperative basis and provide technicel and consultative
assistonce for thise If local programs are financed with
public fundss the department may contract with the Jlocal
yovernment to share the cost of the progyram. Howevers the

state share may not exceed 30%Y of the total coste

{(f) encourage and conduct studiess iavestigationss and

-3- HB 716
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research relating to air contamination and air pollution and
their causess effectss preventions abtements and control;

{g) determines by means of field studies and sarpling,
the deqree of rir contamination and air pnllution in thn
state;

{h) make a cuntinuing study of the effects of the
emission of air contaminants from motor vehicles on the
quality of the outdoor atmosphere of this state and make
recommendations to appropriate public and private bodies
with respect to this;

(i} collect and disseminate information and conduct
educational and training programs reltating to air
contamination and air pollution;

(J) advises consult, contracts and cooperate with
other agencies of the states local jovernmentss industricse
other statess interstate and interlacal agenciess the United
Statesy and any interested persons of Jroups;

{k) consultsy on reguests with any person proposing to
constructes installs or otherwise acquire an air contaminant
source or device or system for the control thereof
concerning the efficacy of this device or system or the air
poltlution probtems which may be related to the sources
devices or systema Nothing in this consultation relieves a
person from compliance with this chanters rules in force

under its or any other provision of 1awe

~4~ HB 715
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(1} oaccepts receives and adainister grants or other
funds or gifts from public or private agenciess including
the United Statess for the purpose of carrying out this
chapters Funds received wunder this section shall be
depusited in the state treasury to the account of the
department.

£3)_ _Ibe department may assess _fees for the apalysis_of
the envircomenial impact of ap__applicaticn Yo  redesigoate
the _classification of _any areas except those areas withino
the exterior boundaries of a reservation of _a federally
cecognized __Indiap . tribes . _under  the _ classifications
established by 42 UsSeCs 7470 through 7479 _iprevention_ _of
siynificant deterieration of air qualityls The determination
of _whether _or not _a fee will be assessed is to be on_a
case-by-case basisa”

Section 3. Section 75-2-205¢ MCAy is amended to rcad:

"75-2-205. Public hearings on ruless No rule and no
amendment or repeal thereof may take effect except after
ounlic hearing on due notice and after the advisory council
has been giveny at ‘tesst--38--days--before the _time of
pubtications eof the proposed text to comment therzon. ¥ne
Such notice shall be given by-pubiic-sdvertisement-not--tess
than--28-—er-—-more-~-than-36-days-before-the-date-set-for-the
pootie-hesrine and any hearing conducted in_gccgrdance  wWith

the__provisions _of_the Montana Administrative Procedure Act

-5- HY T146
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and_cules made purspaant thereto.”

Section %e Section 75-2-211es MCAy is amended to read:

"75-2~211le Permits for constructions installations
atterations or use. {1) The department shall provide for the
issyances suspensions revocations and renewal of a permit
issued under this section.

(2) Not later than 180 days before construction begins
of any machines eguipments devices or Facility which the
voard finds may directly or indirectly cause or contribute
to air pollution or which is intended primarily to prevent
or control the emission of air pollutants and not later than
120 days bhefore installationy alterations or use beginse the
owner or operator shall file with the department the
appropriate permit application on forms available from the
departments apnd pay _to 2 local _governeent  sxercisiog
authority _updar. 13-2-301(%)_ _or_ _to the departsent if such
local aushority is nat.exercised a fee sufficisnt to cover:

fa) _the _reaseonable cests of reviewing and acting upon
the applicatign for such persiti _aod

lo}__the reascoable costs of implemseoctiag aond eoforcing
the_terms and conditions_of such permit _#f the permsit__is
aranted (NOT _INCLUQING _aNY (QURT _CCOSTS CR OTHER _COSTS
ASSOCIAYED WITH ANMY ENFORCEMENI ACY¥ICON}e The fee  shall _he
Jeposited _io _an _earparked reveoue fund to be_ used by the

degartmepnt OR_SALG LOCAL COVIRNMENT for administration _of

-t HB 716



i0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HE 0T15/02

this_sectione

131 _BOYHING IN THIS SECTION SHALL RESTRICLY IHE ROARQES
AUTHURATY 7O _ADQPT REGULATIONS PRQYIQING EOR_A_SINGLE AlLR
QUALLITY PERMIT SYSTEMe

t3¥i8) The department maye for good cause showne waive
the--provisions--of--subsection-~¢t2% or shorten the time
required for filing the appropriate applications.

t4#¥435) The department shall require that applications
for permits be accompanied by any planse specificationss and
other information 1t considers necessarye

33416} An application is not considared filed until
the applicant has submitted all information and completed
all application forms required by subsections (2} (3)r and
{9)e Howevery if the department Ffails to notify the
applticant in writing within 30 days after the purported
Filing of an application that the application is incomplete
and fails to list the reasons why the application is
considered incomapletes the application is considered filed
as of the date of the purported filing.

t564{1) Where an application for a permit requires the
compitation of an environmental impact statement under the
Montana Environmental Policy Actse the department shald
notify the applicant in writing within 180 days of the
receipt of a filed applications as defined in subsection

{5)+ of the approval or denial of the application. Howevers

-7- R T16
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where an application dees not require the compilation of an
environmental impact statements the department shall notify
the applicant 'r writing within 60 days of the receipt of a
filed wpplications as defined in subscction {5)s of the
approval or denial of the applications Motification of
apurovel or_denial may be served persopally or by REGISTERED
OR _CERIIFIED mail oo the applicagt or his agents

¢7¥¥(8)1 When the department approves or denies the
apilication for a permit under this sectione a person who is
Jointly or severally adversely affected by the department's
decision may requests within 15 days after the department
renders its decisions wupon affidavit setting forth the
grounds thereforsy a hearing before the boards A hearing
shall be held under the provisions of the Montana
Administrative Procedure Acte

$8¥19)1 The department®s decision on the application is
not final unless 15 days have elapsed and there is no
request for a heariny under this sectione The Filing of a
request for a hearing postpones the effective date of the
department's decision until the conclusion of the hearing
and issuance of a final decision by the boarde"

Section 5. Section T15-2-301y MCAsy is amended to read:

"75-2-30le Local! air poliution control programss (1) A
municipaltity or county may estahlish a local air polluticn

control program on being petitioned by 15% of the qualifieA

P HS T16
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electors in its jurisdiction andsy if the program is
consistent with this chapter and is approved by the board
after a public hNearing conducted wunder T5-2-11ly may
thereafter administer in its jurisdiction the air poltlution
control program which:

{al provides by ordinance or toca? T1aw for
requirements compatible withs wmore stringents or more
extensive than those imposed by T5-2-203, 15-2-20%s
15-2-211y 7T5-2-212+ and 75-2-402 and rules issued under
these sections;

(b) provides for the enforcement of these requirements
by appropriate administrative and judicial process; and

fcy provides for administrative organizations staff.
financial. and other resocurces necessary to effectively and
efficiently carry out its programe

{2} If the board finds that the locatione <charactere
or extent of particutar concentrations of populations air
contaminant sourcess or geographics topographicy or
meteorological  considerations or any combination of these
ar: such as to make impracticable the maintenance of
appropriats lewels of air quality without an areawide air
pollution control programy the Dboard may determine the
boundaries within which the program is necessary and require
it as the only acceptable alternative to direct state

administrations

-9- HB Tié
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(3} If the board has reason to believe that an air
polilution control program in force under this section is
inadequate to prevent and control 3ir pollution in the
jurisdiction to which the program relates or that the
program is being administered in a manner inconsistent with
this chapteres the board shalls on notices conduct a hearinc
on the matters

(4) 1Ifs after the hearinges the board determines that
the program is inadequate to prevent and control a3ir
pollution in the jurisdiction to which it relates or that it
is not accomplishing the purposes of this chaptere it shall
require that necessary corrective measures be taken within a
reasonable times not t- axceed 6C dayse

(51 If the jurisdiction fails to take these measures
within the time raquirads the department shall administer
mithin such jurisdiction all of the provisions of this
chaptere The department?s contro! program supersedes all
municipal or county air pellution lawss ruless ordinancess
and requirements in the affected jurisdiction. The cost of
the programs shall be a charge on the municipality or county.

tey I1f the board finds that ¢the control of a
particular e¥sss-of air contaminant source bdecause of its
complexity or magnitude is beyond the reasonabte capability
of the local jurisdiction or-msy--be--more--efficientiy--ond

economtcatiy--performed-~-at--the-—state--}eved apd that the

-10- HE 716
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department_is better able thao _the local _jurisdiction _ta
contrel. _the _gir_  coolaminant__sgurcer it wcay direct the
department to assume and retain control over that ectass--of
air contaminant sourcee MNo charge may be assessed against
the jurisdiction therefors Findings made under this
subsection may be either on the basis of the nature of the
sources involved or on the basis of their relationship to
the size of the communities in which they are locateds

(T) A jurisdiction in which the department administers
its air pollution control program under subsection (5) of
this section may. with the approval of the boardy establish
or resume an air pollution control program which meets the
requirements of subsection (1) of this sections

(8) A sunicipality or county may administer all or
part of its air pollution control program in cooperation
with one or more wmunicipalities or counties of this state or
of other statese.

i __A sunicipality or county that is adainistering _an
air___pollutian contrel progras _under this _section  may
gxsrcise the following powers:

1a)__Ihe mupicipality or coucty may assess_anod _Callect
noncompliance  Repalties provided for in [sections 7 _through
15] for air contaminant sources under its jurisdictione _A)1
nonconplizance. penalties _coltected by the municipality or

county pursuapt _to [sectieas 7 _through 15] _shall _ be

-1l HB Tl
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depesited _in__a _trust aod _agency _account until _a final
determination._and__adjustment _are _made as_ _provided o
lsection 103 apnd amounts are deducted by the mupicipality or
couniy for cosis att uputable to implementation of [sections
1__tbrough.  12])  and for contrack Cosks ipcurred. pursuant to
lLaubsection (3} _of _Sectign .8)e _if _aoys _Affer a _fipal
deigrmifnation is made and additional paymeots or refunds are
Bades _the__remaining _penalty mopey shall be transferred to
the _yeneral fuod of the mypicipality or countys

{bl__Ibhe sunicigality or county may coliect permii fees
previded for in 15-2-21le"

Section 6. Saction 75-2-401+ MCA,s is amended to read:

®715-2~-401s Enforcement. (1) When the department
peliaves that a violation of this chapter or a rule made
under it has occurreds it may cause written notice to be
served personally or by REGISTERED OR_CERTLIEIED mail on  the
alleged violator gr his_ageate The notice shall specify the
provision of this chapter or rule alleged to be violated and
the facts alleged to constitute a violation and may include
an order to take necessary corrective action within a
reasonable periocd of time stated in the ordere The order
becomes final unlesse within 30 days after the notice is
receiveds the person named requests in writing a hearing
vefore the boarde On receipt of the requests the board shail

motd schedule a hearinge

-12- HB 716
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{2y Ifs arter a hearing held under subsection (1) of
this sections the board finds that viclations have occurreds
it shall either affirm or modify an order previously issued
or issue an appropriate order for the preventions abatement,
or control of the emissions involved or for the taking of
other corrective action it considers appropriates An order
issued as part of & notice or after a hearing way prescribe
the date by which the violation shall cease and may
prascribe time 1limits for particular action in preventing,
abatings or controlling the emissions. Ify after hearing on
an order contained in a notices the board finds that no
violation is occurrings it shall rescind the ordere

{3} Instead of issuing the order provided for in
subsection {l)e¢ the department may either:

(3) regquire that the alleged violators appear before
the board for a hearing at a tise and place specified in the
notice and answer the charges complained ofi or

{b)} initiate action undar 15-2-412 or T5-2-413.

tei-—Action-under-3§-2-4ii-iacpat-n-haccto-cenforcement
of--thia--chapter--or--of-—rutes-cor-ordera-sada-uader-je-by
itnjunetion-or-other-appropriate-remadys--fhe-deparsment-—may

enforcemant-proceedingss

t#r£53({4) This chapter does not prevent the board or

department from making efforts to obtain voluntary

-13- HB T16

19
1
12
13
14
15
Lo
17
16
19
20
21
22
23
24

25

HR 0715702

compliance through warnings conferencey or any other
Jppropriate meanse

53152051 In connection with a hearing held under this
sections the board may and on application by a party shall
compel the attendance of witnesses and the production of
evidence on behalf of the parties.”

NEW_SECTI0UNs Section T. Persons sub ject ta
noncomptiance penalties -- exemptions. (1) Except as
provided in subsection (2) and subject to collection by a
1ocal government pursusnt to T75-2-301{9)s the department
shall assess and collect a noncompliance penalty from any
person who owns or operates:

(a} a statiomary source [OTHER _THAN A _PRIMARY
NONEEBEOUS SMELTER _WHICH HAS SECEIVEQ 4 NONFERROUS SHELTER
LDRDER UMDER 42 UeSalse 1%419) which is not in compliance with
any provision—-of-f¥itte-FISy-chapter-2i-or-sny-rote-adopted
or~order-yssued-porsuent-to-fFitie-¥S5y-chopter--29 EMISSION
LIMITATION  SPECIFLIED IN AN ORDER _OF JIHE EQAR0s EMJISSION
SYaNDARDs QR __ _COMPLIAMCE = SCHEDULE . UNDER __THE _ STATE
INPLEMENTAYTION  PLAN APPROYED _BY. YHE FEDERAL ENVIRONNENTAL
PROTECILION AGEHLY:

{b} o stotionary source which is not in compliance
with an emission limitations emission standards standard of
performances of other reguirement under 42 UsaSeCe 7411 or 42

Uedele T412; or

14~ HE T16
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{c) any source referred to in subsections {1)¢h}L{A] or
t1)¢ec3{B)l which hos bewn granted an exurptinne axtansions or
suspension under subsection (2) or which is covered by a
compiliance ordery OB A PRIMARY NONFEORDUS SMELTER WHICH HAS
BECEIVED A PRIMARY MONFERRQUS SMELIER JRDER UMDER $2_ _UaSala
1412s if such source is not in compliance with any interim
emission control requirement or schedule of compliance under
such extensions orders or suspension.

(2} Notwithstanding the r~equirements of subsection
{1)r the department mays after notice and opportunity for a
public hearings exempt any source from the requirements of
[sections 7 through 15] with respect to a particular
instance of noncompliance which:

(3) the department finds is de minimus in nature and
in duration; or

(b) s exeapt under 42 U.S5.C. T420{a}(2)(B) of the
fedaral Clean Air Act.

NEWd _SECYION. Section 8. Amount of noncomptiance
penalty -- 1ate chargaee. {1) The amount of the penalty which
shalt be assessed and collected with respect to any source
under [sections 7 through 15] shall ve equal to:

{a) the amount determined in accordance with the rules
adopted by the boards which shall be no Yess than the
economic vdadlue which a deltay in compliance after July 14

1979y wmay have for the owner of such sources including the

-15~ HB 716

10

11

12

13

14

15

16

17

18

19

20

21

22

23

4

25

HBE 0T16/G2

quarterly equivalent of the capital costs of compliance and
debt service over a normal amortization period not to exceed
1G yearse woperation and maintenance costs foregone as a
result of noncomplirances and any additional economic value
«hich such a delay may have for the owner or operator of
such source; minus

(b) the amount of any expenditure made by the owner or
cperator of that source during any such quarter for the
purpose of pringing that source into and maintaining
coapliance with such requirements to the extent that such
expenditures have not been taken into account in the
calculation of the penalty under subsection {(l){a}-

{2} To the extent that any expenditure under
subsection (l){b) made during any quarter is not subtracted
for such quarter from the costs under subsection (1)(a)s
such expenditure may be subtracted for any subsequent
quarter from such costse In no event may the amount paid be
less than the guarteriy payment minus the amount attributed
to actual cost of constructions

{3) If the owner or operator of any stationary source
to whom notice is issued under [section 1] does not submit
a timely petition under [subsection (2){b)} of section 11] or
submits a petition which is denied and if the owner or
operater fails to submit a calculation of the penalty

assessmenty a schedule for paymente and the information

-l6- H8 716
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necessary for independent vaerification thereofs the
department may enter into a contract with any person who has
no financial interest in the matter to assist in datermining
the amount of the penalty assessment or payment schedule
with respect to such source. The cost of carrying out such
coatract may be added to the penalty to be assessed against
the owner or operator of such sourcees

{4} Any person who fails to pay the amount of any
penalty with respect to any source under [sections 7 through
15) on a timely basis shall be required to pay in addition a
quarterly nonpayment penalty for each quarter during which
such  failure to pay persistse Such nonpayment penalty shall
ne equal to 20% of the aggregate amount of such person’s
penalties and nonpayment penalties with respect te such
source which are unpaid as of the beginning of such quarters

NEH_SECTIONs Section 9. Manner of making paysent. (1)
The assessed penalty requited under [sections 7 throuqh 1%]
shall be paid in quarterly installiments for the period of
coveracu noncompliancees A1l guarterly paymentss determined
without regarc to any adjustment or 3ny subtraction under
{subsection {1j(p} of section Bls after the Ffirst payment
shall be equale.

{2) The first payment shall! bpe due on the date %
months after the date of issuance of the notice of

noncompliance under [section 11] with respect to any source.

~-17- HB 7156

16

[ 3

12

13

14

15

i6

17

18

19

20

23

22

23

25

HB 0716/02

Such first payment shall be in the amount of the quarterly
instaliment for the upcoming quarters plus the amount owed
for any preceding period within the period of covered
noncompliance for such sourcee

{3) For the purpose of this sections the term *period
of covered noncompliance® means the period which benins on
the date of issuance of the notice of noncompliance under
[section 11] and ends on the date on which such source comes
into ors for thg purpose of establishing the schedule of
paymaentss is estimated to come into compliance with such
reguiresente.

NEW SECTION. Section 10. Adjusteent of feee (1} The
department shall adjust from time to time the amount of the
penalty assessment calculated or the payment schedule
proposed by such owner or operatoar under [subsection {2})ta)
of section 11]s if the department finds after notice and
opportumity fFor a hearing on the record that the penalty or
schedule does not meet the raquirements of [sections 7
through 15}

(2} Upon making a determinatjon that a source with
respect to which a penalty has heen paid under [sections 7
through 15] is in compliance and is maintaining compliance
with the applicable requirements the department shall review
the actual expenditures made by the owner or operator of

such scurce for the purpose of attaining and maintaining

-18- HP T14
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compliance and shall! make a final adjustment within 180 days
after such source comes into compliance and:

(a) provide reiabursement with interest to be paid by
the state at appropriate previiling rates for overpayment by
such person; or

{b) assess and collect an additional payment with
interest at appropriate prevailing rates far any
underpayment by such persone

MEd _SECTIOM, Section lls Notice of noncompliance --
challenges (1) TYhe department shall give a brief but
reasonably specific notice of noncompliance to each person
who owns or operates a source subject to [subsection [1) of
section 7) which is not in compliance as provided in tnat
subsections within 30 days after the department has
discovered the noncospliance.

(2) Each person to whom notice has been given pursuant
to subsection (1) shall:

(@) calculate the amount of penalty owed {determined
in accordance with [subsection (1) of section 8]) and the
schedule of payments (determined in accordance with [section
9}) for each source andy within 45 days ofter issuance of
the notice of noncompliances submit that calculation and
proposed schedules together with the information necessary
for an independent verification thereofs to the department;

or
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{b) subwmit to the board a petition within 45 days
a3fter the issuance of such notices challenging such notice
of noncompliance or 4lleging centitlement to an exemption
under [subsection (<) of section 7] with respect to &
particular sourcees

{3) £ach person to whom notice of noncompliance is
given shall pay the department the amount determined under
[section 8] as the appropriate penalty unless there has been
3 final determination yranting a petition filed pursuant to
subsection (2)({b).

NEW SECTION, Section 12. Hearing on challenge. (1)
The board shall provide a hearing on the record and make &
decision {including findings of fact and conclusions of law}
not later than 90 days after the receipt of any petition
under [subsection {2)}{b) of section 11] with respect to such
sourceas

{2) If the petition is denieds the petitioner shall
submit the material required by ([subsection (2)(a} of
section 11] to the department within 45 days of the date of
gecisiones

NEW SECTIQNe Section 13e. Deposit of noncomptiance
penalty fees. Al]l noncompliance penalties collected by the
department pursuant to [sections 7 through 15] shall be
deposited in an earmarked revenue fund wuntil a final

determination and adjustment have been made as provided in
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[section 10} and amounts have been deducted by the
department for costs attributable to implementation of
{s2ctions T through 151 and for contract costs incurred
pursuant to [subsection {3} of section Bly if anyes After a
finil determination has been made and additional payments or
refunds have been mades the penalty money remaining shall be
transferred to the state general funde

NEW_SECTIONa Section l4e Effect of new standards on
noncompliance penalty. In the case of any emission
limitations emission standards or other requirement approved
or adopted by the board under [Title 75+ chapter 2] after
[the effective date of +this actl]s__AND _APPROYED BY IHE
EEDERAL ENYIRONMENTAL PROTECTION AGENCY AS AN AHENDMENT _1IQ
IHE__STATE_IMPLEMENIAYION PLANs which is more stringent than
the emission limitation or requirement for the source in
effect prior to such approval or promulgations if anys or
where there was no emission limitationy emission standarde
or other requirement approved or adopted before [the
affective date of this act]s the date for imposition of the
noncompliance penalty wunder [sections T through 15] shall
be the date on which the source is reguired to be in full
compliance with such emission limitations emission standarde
or other requirement or 3 vyears after the approval or
promulgation of such emission limitation or requiresents

whichever 1S SOORPTe
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NEM_SECTJON. Section 5. Effect of noncompliance
penatty on other remediess (1) Any orderse paymentsy
sanctionss of other requirements under [sections T tnrough
15} shall be in addition to any other permits: orderse
paymentssy sanctionss or other requirements estahblished under
{Title 75+ chapter 2} and shall in no way affect any civil
or criminal enforcement proceedings brought wunder 75-2-412
or T5-2-413.

{2} The noncompliance penalties collected pursuant to
isections T through 15] are intended to be cumulative and in
addition to any other remediesy proceduress and requirements
authorized by [Title TSs chaptar 2]e

Section l6e Sectian T5-2-413, MCAs is amended to read:

"75-2-413. Civil penalties —— out-of-state litigants
-~ effect of action. (1} Any person who violates any
provision of this chapter or any rule enforced thercunder or
any order made pursuant thereto shall be subject to a civil
penalty not to exceed $iv0680 §25:00Q0. Each doy of violation
shall constitute a separate violation. The department may
institute and wmaintain in the name of the state any
enforcement proceedings hercunders Upan  regucest of the
degartments the attorney general or the county attorney of
the county of violation shall petition the district court to
Impasey 3s55es3y and recover the civil penaltys The civil

penalty is in lieu of the criminal penalty provided for in

-22~ HB T16
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T5-2-412.

t2) {a) Action under subsection {l1l) of this section is
not 3 bar to enforcement of this chapter or of rules or
aorders made wunder it by injunction or other appropriate
Civil remediess

(b} An action under subsection [l} or to enforce this
chapter or the rules or orders made under it may be brought
in the district court of any county where a violation occurs
or is threastenad if the defendant cannot be located in
Montanae

{3) Moneys collected hereunder shall be deposited in
the state general fund.”

Section 17« Codificatiocnes It is intended that sections
7 through 15 be codified as an integral part of Title 75y
chapter 2+ part 4y and the provisions of Title 75, chapter
2¢ apply to sections T through 15.

Section 18« Saving clausee. This act does not affect
rights and duties that matureds penalties that were
incurrede or proceedings that were begun before the
effective date of this acte.

Section 19. Severabilityes If a part of this act is
invalids 211 vatid parts that are severable from the invalid
part remain in effects If a part of this act is invalid in
one or more of its applicationss the part remains in effect

in all valid applications that are severable from the

-23~- HR 714
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STATEMENT OF INTENT RE: HB 716

The Legislature intends to grant to the Board of Health
and Environmental Sciences rulemaking authority to adopt a
permit fee schedulewy tocal-air-poltitutton-controt-agencies
that-assess-fees-in-accordance-with-these--rutes--shati--dse
the--same-—permit--fee-—~sehedotes AND T0O ADOPT _A_SCHEDULE QF
PENALTY ASSESSMENTS FOR _NONCOMPLIANCE WITH _RESPECT TO _ANY
SOURCE _UNDER SECTJONS 7 THROUGH 12 QF THIS ACTY,

First adopted by the HOUSE COMMITTEE ON NATURAL

RESOURCES on February 19y 1979.
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STATEMENT OF INTENT RE: HB 116

The Legislature intends to grant to the Socard of Health
and Environmental Sciences rulemaking authority to adopt a
permit fee schedulee Local air pollution control agencies
that assess fees in accordance with these rules shall use
the same permit fee schedules

First adopted by the HOUSE CDMMITTEE ON NATURAL

RESOURCES on February 19s 1979
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HOUSE BILL NOe. T16
INTRODUCED BY BLAYLOCKe KEMMISe BARDANQUVEs GERXE.
DUSSAULTs LORYy McBRIDEs COONEYs JERGESONe
SHELDEMs KESSLERe REICHERT
BY REQUEST OF THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: ®AN ACT TO AMEND THE CLEAN AR
ACT  OF MONTANKA TO  GRANT THE BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES AUTHORITY TC ADOPT RULES REQUIRED BY
FEDERAL LAW; IQ_ISSUE ORDERS PROVIOED_FOR _BY FEDERAL LAY ¥O
PERMIT  FEES TO BE ASSESSED FOR ENVIRONMENTAL IMPACY
ANALYSIS; TO PROVIDE NOTICE AND HEARING IN ACCORDANCE WITH
THE MUNTANA ADMINISTRATIVE PROCEDURE ACT AND REDUCE TIME
REQUIRED FOR NOTIFICATION TO THE AIR POLLUTION AOVISORY
CouNcTL; I0_CLARLIEY THE BOARD'S AUTHOREITY TQ ADORY BY BULE A
SIMPLIEIED.  PERMIT SYSTEM _FOR AR CONTAMINANI SOQURCES: TO
PERMIT FEES TO BE ASSESSED FOR REVIEWING PERMIT APPLICATIONS
AND IMPLEMENTING AND ENFORCING PERMIT REQUIREMENTS; TO
PROVIODE THAT NOTICE HAY BE GIVEN PERSONALLY OR BY MAIL; TO
REVISE AND CLARIFY THE ROLE OF LDCAL GOVERNMENT IN  THE
CONTROL  OF  AIR  CONTAMINATION; TO ESTABLISH NONCOMPLIANCE
PENALTY FEES; AND TO INCREASE THE MAXIMUM CIVIL PENALTY FROM
$1,000 TO $25,000; AMENDING SECTIANS T%-2-1ils 75-2-112,

75-2-205y 75=-2-211s 75-2-30ls T75-2-401¢ AND T75-2-613y MCA."™
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BE TT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section ls Section TS5-2-111l, MCA, is amended to read:
"75-2-111. Powers of board. The board shatl:

{l) adopty amends and repeal rules +mplementing-and
consistent-with for the adeinistraticns isplesentations__aond
snforceseot_of this chapters FOR ISSUING ORDERS UNDER_AND_IN
ACCORDANCE _MIIH 42 UaeSeCs _7619: and__for fylfilling the
requiremants of 62 _UaSaCe 7420 aod regulations _adopted
aursuant_theretos

{2) hold hearings relating to any aspect of or wmatter
in the administration of this chapter at a place designated
by the boards The board may compel the attendance of
witnesses and the production of evidence at hearingse The
board shall designate an attorney to assist in conducting
hearings and shall appeoint a reporter who shall! be present
at a'l hearings and take full stenographic notes of all
proceedings thereats transcripts of which will be available
to the public at coste

{3) issue orders necessary to effectuate the purposes
of this chapter;

{4) by rule require access to records relating to
emissionsi

L2} oy _rele _adopt _a_ schedule of fees required for
eermits uonder this chapteresi

-2- HB 716
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{6) HAVE THE POMER YO ISSUF ORDERS _UNDER _AND _IN
ALLORDANCE WITH 42 UsSeCe 74192"

Section 2. Section T75-2-112y MLAy is amended to read:

"75-2-112. Powers and responsibilities of departmente
{1) The department is responsible for the administration of
this chapters

(2) The department shall:

{a) by appropriate administrative and judicial
proceedingsy enforce orders issued by the noard;

{b) secure necessary

scientifice technicaly

administratives and operational servicess including
laboratory facilitiess by contract or otherwises

{(c) prepare and develop a comprehensive plan for the
preventions abatements and control of air pollution in this
states

(4} =ncouraqge wvoluntary cooperatinn hy persons and
affected groups to achieve the purposes of this chapteri

{e} encourage local units of government to handle air
pollution problems within their respective jurisdictions on
3 cooperative basis and provide technical and consultative
assistance for thise If 1local programs are financed with
public fundse the department may contract with the Yocal
government to share the cost of the proyrame Howevers the
state share may not exceed 30% of the total coste

{f) encourage and conduct studiess investigationss and
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research relating to air contamination and air pollution and
thelir ciusesy effectss preventions abatementy and control;

{J) determiner by means of field studies and samplings
the deqgree of air contamination and air pollution in the
state;

{h) make a2 continuing study of the effects of the
emission of air contaminants from motor vehicles on the
quality of the outdoor atmosphere of this state and make
recommendations to appropriate public and private bodies
with respect to thisg

fi) collect and disseminate information and conduct
educational and training programs relating to air
contamination and air pollution;

(j) advises consulte contracts and cooperate with
other agencies of the states local governamentss industriess
other statess interstate and interlocal agencinrss the inited
Statesy and any interested persons or groups;

{k) consulte On requests with any person proposing to
cdnstruct' installs or otherwise acquire an air contaminant
source or device or system for the control thereof
concerning the efficacy of this device or system or the air
poliution problems which may be related to the sources
devices or systeme Nothing in this consultation relieves a
person from compliance with this chaptery rules in force

under ite or any other provision of lawe

4~ HB T16
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{1) accepts receives and administer grants or other
funds or aifts from public or private agenciess including
the United Statess for the purpose of carrying out this
chaptere Funds received under this section shalt be
deposited in the state treasury to the account of the
departments

13)__Ihe depariment may _asscss fees for the acalysis_of
the eovironmantal impact of an _application. to _redesignate
the .classification of _oany areas except those areas within
the exterjor boundaries of _a__resecvation. of _a fedarally
recognized _Indian. _tribes _uonder _the _classifications
establisbed by 42 UaSafa T4T70 through 7473 _{preventiaon_ _of
sigonificapt deterigration of air gualityls The dstecaination
ef __whether .of _not_ _a__fee _will be assessed is to be on 2
casechy=case basis."

Section 3. Section T5-2-205¢ MCAy is amended to read:

"75-2-205. Public hearings on rules. No rule and no
amendment or repeal thereof may take effect aexcept after
public hearing an due notice and after the advisory council
has been giveny at ‘east--30--days--before the time _of
puplicationy of the proposed text to comment thereon. ¥Fhe
Sucgh notice shall be given by-public-advertisoment-not--tess
than--28--or--more~--than-38-days-before-the-dote-set-for-the
pubt+e-hesring and apy hearing conducted in_acgordance with
thg__provisions _of the Montana Adeipistrative Procedure Act
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and_cuies_sads pursuant thereto."

Section 4. Section T5-2-2114 MCAe is amended to read:

"715-2-211. Permits for constructions installations
alterations or usees {1} The department shal} provide for the
issuances suspensions revocations and renewal of a permit
issued under this section.

(2} Not later than 180 days before construction begins
of any machines equipmwents devices or facitity which the
board finds may directly or indirectly cause or contribute
to air pollution or which is intended primarily to prevent
or control the emission of air pollutants and not later than
120 days before installations alteration:s or use beginss the
owner or operator shall file with the department the
appropriate permit application on forms available from the
departments and_ _pay _to .a local governssot __exercising
authority _uoder 73-2-30112)_ or. . to.the department if_such
local authority is _not execcised a fee sufficient to  _cowers

ta) _the _reasonable costs of reviexing aod acting upan
the application for such permili and

Ib)_ _the reasonable costs of implescoting and enfercing
the terms and cooditicns of such perpit. _if _the _permgit._ is
granted (NOT__INCLUDING _ANMY _COURY _COSIS _OR _QJTHER COSYS
ASSOCTATED WITH ANMY EMFORCEMENY ACYION)s The fee _shall be
deposited _io._an _carmacked  cevenue fund to be used by the
departpent OR SAID LOCAL GOYERNMENI for admipistration _of

—6- HB T16
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this_ssctions

L3} _NOTHING IN YHIS SECTION SHALL BRESTRICI _IHE ROARDSS
AUIHORIYY _IOQ. AQOPT REGULATIONS PROYIQING FOB_A SINGLE ALR
QUALITY PERMIY SYSIEMa

+3714) The department maye. for good cause showns waive
the--provisions--of--subsection—-t2% or shorten the time
required for filing the appropriate applications.

t47431 The departsent shall require that applications
for permits be accompanied by any plansy specificationss and
other information it considers necessarye

t+5¥L6) An application is not considared filed unti?
the applicant has submitted all information and completed
al) application forms required by subsections (2)+ (3)s and
(4)e Howevare if the department f2ils to notify the
applicant in writing within 30 days aftar the purported
filing ofF an application that the applicaticn is incomplete
and fails to Vist the reasons why the appltication is
considered incompletes the application is considered filed
as of the date of the purported filing.

¢6341) Wwhere an application for a permit requires the
compitation of an environmental impact statement undar the
Montana Environmental Policy Acte the department shall
notify the applicant in writing within 180 days of the
receipt of a filed applicationy as defined in subsection

(5)y of the approval or denial of the applications. Howevers
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where an application does not require the compilation of an
eaviranmental’ impact statements the department shall notify
the applicant in writing withia 60 Jdays of the receipt of a2
filed applications as defined in subsection {5)+ of the
approval or denial of the application. NMotificatian_ _of
2pproval_or _denial say be served personally or by REGISTERED
YR _CERIIFIED mail on the applicant Qor his agents

t#348) MWhen the department approves or denies the
application for a permit under this sectione a person who is
jointly or severally adversely affected by the department’s
decision may requestes within 15 days after the department
renders its decisions upon affidavit setting forth the
grounds therefors a hearing before the boarde A hearing
shall bhe held under the provisions of the Montana
Administrative Procedure Acte

+83{2) The department®s decision on the application is
not final wunless 15 days have elapsed and there is no
request for a hearing under this sectione. The filing of a
request for a hearing postpones the effective date of the
department®s decision until the conclusion of the hearing
and issuance of a final decision by the board.”

Section S« Section 75-2-301s MCAs is amended to read:

®75-2-301« Local air pollution control! programs. (1) A
municipality or county may establish a local air pollution

control program on being petitioned by 15% of the qualified

-g- H3 T16
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electors in its jurisdiction ands if the program is
consistent with this chapter and Islapproved by the board
after a public hearing conducted under T5~2-111l+¢ may
thereafter administer in its jurisdiction the air pollution
control program which:

{a) provides by ordinance or Tocal Taw for
requirements compatible withe more stringenty or more
extensive than those imposed by 75-2-203, 15-2-204,
15-2-211s 7T5-2-212¢ and 7T5-2-402 and rules issued under
these sections;

{b) provides for the enforcement of these requirements
by appropriate administrative and judicia! process; and

(c) provides for administrative organization» staff,
financiale and other resources necessary to effectively and
efficiently carry out its programe

{2) 1If the board finds that the 1locationes characters
or extent of particular concentrations of populations air
contaminant sourcese or geographice topographice or
meteorological considerations or any combination of these
ar: such as to make impracticable the maintenance of
appropriate levels of air quality without an areawide air
pollution control programs the board may deteraine the
boundaries within which the program is necessary and require
it as the only acceptable alternative to direct state

administrations
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(3} If the board has reason to belicve that an air
polliution contro! program in force under this section is
inadequate to prevent and control 3ir pollution in the
jurisdiction to which the program relates or that the
program is being administered in a manner inconsistent with-
this chapter: the board shalls on notices conduct a hearing
on the mattere.

t4) [If, after the hearings the board determines that
the program is inadequate to prevent and control air
pollution in the jurisdiction to which it relates or that it
is not accomplishing the purposes of this chaptere it shaly
require that necessary corrective measures be taken within a
reasonable times not to exceed &0 days.

{5) If the Jurisdiction fails to take these measures
within the time requireds the department shall administer
within such jurisdiction all of the provisions of this
chaptere. The department®’s control program supersedes all
sunicipal or county air pollution ltawse rulesy ordinances.
and requirements in the affected jurisdiction. The cost of
the program shall be a charqe on the municipality or county.

{6) If the board finds that the control of a
particular cteoss-of air contaminant source because of its
complexity or magnitude is beyond the reasonable capability
of the local jurisdiction er-may--be--more--efficientty--and

economicetty--performed--st--the--state--tevel and that the
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departsent is better able thap the local jurisdiction to
control. the _air_ _coptamipaot _sourcer it may direct the
department to assume and retain control over that elsss-—-of
air contaminant sourcee. No charge may he assessed against
the jurisdiction therefors Findings wade under this
subsection may be either on the basis of the nature of the
sources involvad or on the basis of their relationship to
the size of the communities in which they are locateds

(7T) A jurisdiction in which the department administers
its air pollution control progream under subsection (5} of
this section mays with the approval of the boarde establish
or resume an air poliution control program which meets the
requirements of subsection (1) of this section.

(8) A municipality or county may administer all or
part of its air pollution control program in cocperation
with one or more sunicipalities or counties of this state or
of other states.

i2)__A sunicipality or county that is 3Jdsipistering _an
air___peliution caonkrol progras  under this _section  may
exarcise the following powsrsi

ia) __Ibe sunicipality or county say assess asd collsct
concompliance _oenalties provided for in lsectiops 1. through
131 for air _contaminapt sources under its jurisdictions A1)
noocompliance  penalties _collected by the sunicipality or
county pursuant to _(sections 7 through 13) .shall. __he
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depositad  in _a_ trust apd agsncy atcount until a final
determination. dad__adjustment _are made as_ _provided _in
{aeckivn 10) aod auunts. are deducted ¥ the municipality oc
coupiy_for casts atiributable to implementation of [sections
1_through J13) _and for contract costs incurred pursuant to
Lsubsection 3) _of section O8)s if aoys _After a  final
determination is_sade and additional paysents or refunds_are
Fades _tha_ _reeainiog _penalty soney shall be transferred to
the _genecal fugd of the supicipality or countys

bl __The sunicipality or couoty ma¥ collect permit fees
pravided for jo 715-2-211e"

Section 6+ Section 75-2-40le MCAs is amended to read:

*75~2-401. Enforcements. (13} When the department
believes that a violation of this chapter or a rule made
under it has occurredy it may cause written notice to be
served personally . or by REGISTEBED OR_CERTIEIED majil on the
alleged violator pr his _ageats. The notice shall specify the
provision of this chapter or rule alleged to be violated and
the facts alleged to constitute a violation and may include
an order to take necessary corrective action within a
reasonable period of time statedrin the order. The order
becomes final unlesss within 30 days after the notice is
receiveds the person named requests in writing a hearing
before the boarde On receipt of the requests the board shall
ho¥d schedule a hearinge

~12- HB 716
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{2) Ifs aftar a hearing held under subsection (1} of
this sections the board finds that violations have occurreds
it shall either affirm or modify an order previously issued
or issue an appropriate order for the preventions abatement:
of control of the emissions involved or for the taking of
other corrective action it considers appropriatees An order
issued as part of a notice or after a hearing way prescribe
the date by which the violation shall cease and may
prescribe time 1limits for particular action in preventings
abatings or controlling the emissions. 1fs after hearing on
an order contained in a notices the board finds that no
violation is occurrings it shall rescind the ordere

(3) Instead of issuing the order provided for in
subsection {(l)e the department may either:

(a) require that the alleged viclators appear before
the board for a hearing at a tise and place specified in the
notice and answer the charges complained of; or

{b) initiate action under 75-2-412 or 75-2-413.
of-=this--chapter-—or--af-—rules-cor-ordera-wnda-under—it-by
tojusction-or-other-appropriate-remedys-=tha-departeant-—may

enforcepant-proceadingse
+491283(4) This chapter does not prevent the board or

department from making efforts to obtain voluntary
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compliance through warnings conferencesy or any other
appropriate meanse

t53£62£3) In connection with a2 hearing held under this
sections the board may and on application by a party shall
compel the attendance of witnesses and the production of
evidence on behalf of the partiese"

NEW_SECTIONs Section T. Persons sub ject to
noncompliance penalties -- exemptions. {1) Except as
provided in subsection (2) and subject to collection by a
local governsent pursuant to 75-2-301(9)s the department
shall assess and collect a noncompliance penalty from any
person who owns or operates:

{a) a stationary source (DTHER _ _IHAN A _PRIMARY
MONFERBOUS _SMELIER _WHICH HAS BECEIVED A NONFERRQUS SMELYER
GRRER _LINDER 42 UeSafe T41%2}) which is not in compliance with
any provision--of-FFfitie-TSy-chapter-2i-or-ony-rulte-sdopted
er-order-issued-pursvant-to-f¥itie-#5y-chapter--23 EMISSION
LIBITATION _SPECIFIED IN__AN _ORDER OF IHE BOARD. EMISSION
SIANDARG. _ QR ___COMPLIANCE _ SCHEDQULE UNDER__ _THE STAJE
IMPLEMENTATION PLAN__APPROVED _BY THE FEDERAL ENYIRONMENTAL
PEQIECIION AGENLY:

(b} a stationary source which is not in compliance
with an emission limitations emission standarde standard of
performancers or other requirement under 42 U«SeCe T411l or 42

UesSels T4l12; or

-14- HE T16



w N

-4 o W »

° o

10
1
12
13
14
15
16
17
18
19
20
2
22
23
24

25

HB 0716702

{¢) any source referred to in subsections (1)¢b}fA} or
{1)te¥(B) which has been granted an exemptione extansions or
suspension under subsection (2) or which is covered by a
compliance orders DR A PRIMARY NONFERRQUS SMELIER MHICH HAS
BECEEYED A PRIMALY NMOMEERRQUS SMELTER ORDER UNQER 42_ UaSala
14193 if such source is not in compliance with any interim
emission control requiresant or schedule of compliance under
such extensions ordery or suspensione.

i2) Notwithstanding the requirements of subsection
{1)e tha department mays after notice and opportunity for a
public hearings exampt any source from the requirements of
[sections 7 through 15) with respect to a particular
instance of noncompliance which:

{a) the department finds is de minimus in nature and
in duration; or

(b)Y i3 exempt under 42 U.S«Cs T420(a}{2}{B) of the
federal Clean Air Act.

MEM_SECIION. Section 8. Amount of noncompl iance
penalty ~-- late charge« {1) The amount of the penalty which
shall be assessed and collected with respect to any source
under [sections 7 through 15]) shall be equal to:

(a3} the amount determined in accordance with the rules
adopted by the boards which shall be no less than the
economic value which a delay in compliance after July 1,

1979s may have for the owner of such sources including the
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quarterly equivalent of the capital costs of compliance and
debt service over a normal amortization period not to exceed
10 yoearse operdtion and maintenance costs foregone as a
result of noncompliances and any additional economic vatue
which such a delay may have for the owner or operator of
such source; minus

{b} the amount of any expenditure made by the owner or
operator of that source during any such quarter for the
purpose of Dbringing that source into and maintaining
compliance with such requirements to the extent that such
expenditures have not been taken into account in the
calculation of the penalty under subsection (1)(a)e

{2} To the extent that any expenditure under
subsection ([1)(b)} made during any quarter is not subtracted
for such quarter from the costs under subsection (l}(a)s
such ewpenditure may be subtracted for any subsequent
quarter from such costse In no event may the amount paid be
less than the quarterly payment minus the amount attributed
to actual cost of constructione

{3) If the owner or operator of any stationary source
to whom notice is issued under [section 11] does not submit
a timely petition undef [subsection (2){b) of section 11} or
submits a petition which is denied and if the owner or
operator fails to submit a calculation of the penalty

assessments a schedule for payments and the information

-16~- HB T16



10
11

12

13

14
15

16
17
18
19
20
21
22
23
24

25

HB 0716/02

necessary for independent verification thereofs the
department may enter into a contract with any person who has
no financial interest in the matter to assist in determining
the amount of the penalty assessment or payment schedule
with respect to such sources The cost of carrying out such
contract may be added to the penalty to be assessed against
the owner or operator of such sources

{4} Any person who fails to pay the amount of any
penalty with respect to any source under [sections 7 through
15] on a timely basis shall be required to pay in addition o
quarterly nonpayment penalty for each quarter during which
such failure to pay persistse Such nonpayment penalty shall
be equal to 20% of the aggregate amount of such person's
penalties and nonpayment penalties with respect to such
source which are unpaid as of the beginning of such quarter.

NEH _SECTIONs Section 9« Manner of making paymente (1}
The assessed penalty required under [sections 7 through 15]
shall be paid in quarterly installments for the period of
covered noncompliancee All quarterly paymentss determined
without regard to any adjustment or any subtraction under
[subsection {1){b) of section 8)s after the first payment
shall be equale.

t2) The first payment shall be due on the date 6
months after the date of issuance of the notice of

noncompliance under [section 11] with respect to any source.
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Such first payment shall be in the amount of the quarterly
instaliment for the upcosing quarters plus the asmount owed
for any preceding period within the period of covered
noncompliance for such sourcee

(3} For the purpose of this sections the term “period
of covered noncompliance™ means the period which beqgins on
the date of issuance of the notice of noncompliance under
{section 11} and ends on the date on which such source comes
into ore for the purpose of estanlishing the schedule of
paymentse is estimated to come into compliance with such
requiresent.

MEM SECTIOM, Section 10. Adjustsent of feee (1} The
departeent shall adjust from time to time the amount of the
pesnalty assessment calculated or the payment schedule
proposed by such owner or operator under [subsection ({2}(a)
of section 11)s if the department finds after notice and
opportunity for a hearing on the record that the penalty or
schedule does not wmeet the requirements of [sections 7
through 15 je

{2) Upon making a determination that a Source with
respect to which a penalty has been paid under [sections 7
through 15} is in compliance and is maintaining compliance
with the applicable requirementy the department shall review
the actual expenditures made by the owner or operator of

such source for the purpose of attaining and maintaining
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compliance and shall! wake 3 final adjustment within 180 days
after such sousrce comes into compliance and:

(3) provide reimbursement with interest to be paid by
the state at appropriate prevailing rates for overpayment by
such person; or

(b} assess and collect an additional paypent with
interest at appropriate prevailing rates for any
underpaysent by such persone

NEM _SECIIONs Section lle Notice of noncompliance --
challenges (1) The department shall give 3 brief but
reasonably specific notice of noncompliance to each person
who owns or operates 8 source subject to [subsection (1) of
section 7] which is not in compliance as provided in that
subsections within 30 days after the department has
discovered the noncomspliance.

(2) Each person to whom notice has been given pursuant
to subsection (1) shall:

{(a) <calculate the amount of penalty owed (determined
in accordance with [subsection (1) of section 8)) and the
schedule of paymsents (detersmimed in accordance with [section
?]) for easch source ande within 45 days after issuance of
the notice of noncompliancey submit that calculation and
proposed schedules together with the information necessary
for an independent verification thereofs to the department;

or
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(b) submit to the board a petition within &5 days
after the issuance of such notices challenging such notice
of noncompliance or slileging entitlement to an cxemption
under ([subsection (2) of section 7] with respect to a
particular source.

(3) Each person to whom notice of noncompliance is
given shall pay the department the amcunt determined under
[section 3] as the appropriate penalty unless there has been
a final determination grantina a petition filed pursuant to
subsection ([(2){b)«

NEM_SECTION. Section 12. Hearing on challenge« (1}
The board shall provide a hearing on the record and make a
decision (including findings of fact and conclusions of law)
Aot later than 90 days after the receipt of any petition
under [subsection (2){b) of section 11] with respect to such
SOouUrcee

(2) If the petition is deniede the petitioner shall
submit the material required by T[subsection (2)(a) of
section 11] to the department within 45 days of the date of
decision.

NEMW _SECIIONg Section 13, Deposit of noncompliance
penalty feese A1l noncompliance penalties collected by the
department pursuant to [sections 7 through 15] shall be
deposited in an earmarked revenue fund until a final

determination and adjustment have been made as provided in
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[section 10} and amounts have been deducted by the
department for costs attributable ¢to implementation of
[sections 7 through 15] and for contract costs incurred
pursuant to [subsection {(3) of section 8]s if any. After a
final determination has been made and additional payments or
refunds have been mades the penalty money remaining shall be
transferred to the state general fund.

NEW_SECIIO¥Ns Section l4e. E£ffect of new standards on
noncompliance penaltye. In the case of any emission
timitations emission standards or other requirement approved
or adopted by the board under [Title 75» chapter 2] after
[the effective date of this act)s _AND _APPRIOYEQ BY IHE
EEOQERAL_ENYIRONMENTAL PROTECYION AGENLY AS AN AMENDMENT IO
IHE. _STAIE_IMPLEMENIATION PLANs which is more stringent than
the emission limitation or requirement for the source in
effect prior to such approval or prosulgations if anys or
where there was no emission limitations emission standarde
or other requirement approved or adopted before ([the
effective date of this act)e the date for imposition of the
noncompliance penalty under [sections T through 15] shal?
be the date on which the source is required to be in ful”
compliance with such emission limitations emission standard,
or other requirement or 3 vyears after the approval or
promulgation of such emission Yimitation or reqQuirements

whichever is sooners
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MEM SECYIION, Section 15. Effact of noncompl i ance

penalty on other remedles. (1) Any orders, paymentss
sanctionse of other requirements under {sections T through
15] shall be In addition to any other permitse orderse
paymentss sanctionss or other requirements established under
[Title 7S, chapter 2] and shall in no way affect any civi?
or criminal enforcement proceedings brought under 75-~2-412
or T5-2-413.

{2) The noncompliance penalties collected pursuant to
isections 7 through 15] are intended to be cumulative and in
addition to any other remediess proceduress and requirements
authorized by [Title 75, chapter 2}.

Section 16« Section T5-2-413, MCAs is smanded to read:

"75~2-413. Civil penalties ~- out-of-state titigants
-- effect of actione (l) Any person who wiolates any
provision of this chapter or any rule enforced thereunder or
any order made pursuant thereto shall be subject to a civil
penalty not to exceed $iv080 $25,000. Each day of violation
shall constitute a separate viclation. The department wsay
institute and maintain in the name of the state any
enforcement proceedings hereunders Upon request of the
departments the attorney general or the county attorney of
the county of violation shall petition the district court to
imposes assesss and recover the civil penaltye The civil

penalty is in lieu of the criminal! penalty provided for in

-22- HE T16
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15-2-412.

{2) (2a) Action under subsection (1) of this section is
not a bar to enforcement of this chapter or of rules or
orders made wunder it by injunction or other appropriate
Civil remedies.

(b) An action under subsection (1) or to enforce this
chapter or the rules or orders made under it may be brought
in the district court of any county where a violation occurs
or is threatened if the defendant cannot be located in
Hontanas

{3) Moneys collected hereunder shall be deposited in
the state general fund.®

Section 17. Codificatione It is intended that sections
T through 1S be codified as an integral part of Title 75,
chapter 2¢ part 4y and the provisions of Title 75y chapter
29 apply to sections T through 15,

Section 18 Saving clausee This act does not affect
rights and duties that maturedes penalties that were
incurreds or proceedings that were begun before the
effective date of this acte

Section 19« Severabilitye If a part of this act is
invalide 810 valid parts that asre severable from the invalid
part remain in effects. If a part of this act is invalid in
one or more of its applicationss the part remains in effect

in ail wvalid applications that are severable from the

-23- HB T1%
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STATEMENT OF INTENT RE: HB Tl6

The Legislature intends to grant to the Board of Health
and environmental Sciences rulemaking authority to adopt a
permit fee schedulewy toeceal-air-pottution—control-sgencies
that-assess-fees-in-accordence-with-these--rultes--shatt--use
the--seme--permit——fee--scheduter AND TO AROPT A _SCHEQULE QOF
BENALTY ASSESSMENTS FOR NONCOMPLIANCE WITH _RESPECT TO _ANY
SQURCE UNDER SECTIONS 7 IHROUGH 15 OF THIS ACTa

First adopted by the HOUSE COMMITTEE ON NATURAL

RESOURCES on February 19y 1979,

HE 7/6
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HOUSE BILL NO. Ti6
INTRODUCED BY BLAYLOCKe KEMMISs BARDANOUVE. GERKE,
DUSSAULTs LORYs McBRIDEs COONEYs JERGESON»
SHELDENs KESSLERy REICHERT
BY REQUEST OF THE

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCYENCES

A BILL FOR AN ACT ENTITLED: AN ACT TO AMEND THE CLEAN AIR
ACT OF MONTANA TO GRANT THE BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES AUTHORITY TO ADDPT RULES REQUIRED BY
FEDERAL LAW; IO ISSUE_OQRDERS PROVIQED FOR BY FEQERAL_LAKWL TO
PERMIT  FEES TO BE ASSESSED FOR ENVIRONMENTAL IMPACT
ANALYSIS; TO PROVIDE NOTICE AND HEARING IN ACCORDANCE NWITH
THE MONTANA ADMINISTRATIVE PROCEDURE ACT AND REDUCE TIME
REQUIRED FOR NOTIFICATION TO THE AIR POLLUYION ADVISORY
COUNCIL; JO_CLARIEY YHE _BOARD®S AUTHORITY TQ ADOPY _BY RULE A
SIMPLIEIED PERMIY. SYSTEM _FOR _AIR CONTAMINANY SQUBLES: TO
PERMIT FEES TD BE ASSESSED FOR REVIEWING PERMIT APPLICATIONS
AND IMPLEMENTING AND ENFORCING PERMIT REQUIREMENTS; YO
PROVIDE THAT NOTICE MAY BE GIVEN PERSONALLY OR BY MAIL; ¥8
REVISE-AND-ELARTF¥—FHE--RBLE--BF - ~LBEAL--COVERNMENT-~FN--FHE
CONFROL--BF--AFR--EBNFANENAFIONS TO ESTABLISH NONCOMPLIANCE
PENALTY FEES; ANC TO INCREASE THE MAXIMUM CIVIL PENALTY FROM
$1,000 TO $25,000; AMENDING SECTIONS 75-2-111s 75-2-112,

15-2-205y T5-2-211s T75-2-301le T5-2-401y AND 75-2-413s MCA."
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section T75-2-111y MCA, is amended to read:
*75-2-111l. Powers of board. The board shall:

(1) adopts amends and repeal rules +mplementing-and
eonsistent-with for the administrations implesentations _and
enforcepent of this chapters FQR_ISSUING ORDERS UNDER AND IN
ACCORDANCE _MITH 42 UsSaCs 14192 2a0d _for fulfilliog the
cequirements of 42  UsSeCse 7420 _aad regulatioos _adopted
pursuant thegreto:’

{2) hold hearings relating to any aspect of or matter
in the administration of this chapter at a place designated
by the boards The board may compel the attendance of
witnesses and the production of evidence at hearingse The
board shall designate an sttorney to assist in conducting
hearings and shall appoint a reporter who shall be present
at 21) hearings and take full stenographic notes of all
proceedings thereat, transcripts of which will be available
to the public at cost.

{3) issue orders necessary to effectuate the purposes
of this chapter;

(4) by rule require access to records relating to
emissions}

13)__bhy rule _adopt . _a_ schedule of fees reguired for
gersits under this chaptere;

-2- HB T16
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16} BAVE THE POMER IO ISSUE QRQERS__UNDER__AND _IN
ACCORDANCE MWITH %2 UsSaCa T519."

Section 2. Section T5-2-112¢ MCAy is amended to read:

#75-2-112. Fowers and responsibilities of Gepa}t-ent.
(1) The department is responsible for the administration of
this chapter.

12) The department shall:

{s) by appropriate administrative and judiciay
proceedingse enforce orders issued by the boardji
sciontifice tachnicals

{b) secure necassary

administratives and operationa} servicesy including
laboratory facillties' by contract or otherwise;

{c}) prepare and develop a comprehensive plan for the
preventions abatements and control of air pollution in this
states} '

{d) encourage voluntary cooperation by persons and
affected groups to achieve the purposes of this chapter;

(@) encourage local units of government to handle air
pollution probleas within thelr respective jurisdictions on
3 cooperative basis and provide technical and consultative
assistance for thise If 1local prograes are financed with
public fundse the department may contract with the local
government to share the cost of the program. Howevers the
state share may not exceed 30X of the total coste.

{f) encourage and conduct studiess investigationse and

-3 HB T16
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research relating to 3ir contamination and air pollution and
their causess effectse preventions abatement: 2and control;

{g} determines by weans of field studies and samplings
the degree of air contamination and air pollution in the
state;

{h) make a continuing study of the effects of the
emission of air contaminants Ffrom motor vehicles on the
quality of the outdoor atmosphere of this state and make
recommendations to appropriate public and private bodies
with respect to thisg

(i) collect and disseminate information and conduct
educational and training pregrams relating to air
contamination and air pollution;

{j) advises <consulte contracte and cooperate with
other agencies of the states local governmentss industriess
other statess interstate and interlocal agenciess the United
Statese and any interested persons Oor groups;

{k} consulty On requests with any person proposing to
constructey installe or otherwise acquire an air contaminant
source or device or systes for the control thereof
concerning the efficacy of this device or system or the air
potlution problems which way be related to the sources
devices oOr systems Nothing in this consultation relieves a
persoﬁ from compliance with this chaptery rules in force

under ity or any other provision of lawe

—— HB T1e

N
>
»

£



10

11

12

i3

14

15

16

17

| ¥:1

19

20

21

22

24

25

HB 0T16/03

(1) accepte receives 3and administer grants or other
funds or gifts from public or private agenciess including
the United Statess for the purpose of carrying out this
chaptere Funds received wunder this section shall be
deposited in the state treasury to the account of the
department.

121__Tpe department.way assess feas 10 THE _APPLICANT
for __the  apalysis. of _the epvironmental _ispact of _an
application to redesigoate the classification of _any _areds
except _theose areas _witbin the _exterior _boupdaries of_a
reservation of 2 federally recognized Indian _tribes _wnder
the classifications _established by 42 UsS.Cs T470 through
1413 _f(prevention . of significant deterigration _of __airc
qualityle The determination of whether or not a _fee will he
assessed is to be op 4 gase-by-case Dasise”

Section 3. Section T5-2-2054 MCA, is amended to read:

"75-2-205« Public hearings on rules. No rule and no
amendment or repeal thereof may take effect except after
public hearing on due notice and after the advisory council
has been giveny at ‘emst--30--dsys——-before the _tige _af
publicationsy eof the proposed text to comment thereons ¥he
such notice shall be given by-publtic-advertisament-not-—-3esq
than--28-~er--more--than-38-days-before-tha-4date-sat-for-the
pubtie-hearing and guy_bearing conducted in_accordance _with
the__provisions _of the Montana Administrative Procedure Act
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aod_rules gade pursuaot theretge”

Section 4. Section 75-2-211le« MCAy is amended to read:

"T5-2-211l. Permits for constructions installations
3lterations or usees (1)} The department shall provide for the
issuances suspensions revocations and renewal of a peramit
issued under this sectione.

{2} HNot later than 180 days before construction begins
of any machines equipments devicees or facility which the
board finds may directly or indirectly cause or contribute
to air pollutior or which is intended primarily to prevent
or control the eamission of air pollutants and not later than
120 days before installations alterations or use beginsy the
owner or operataer shall file with ‘the department the
appropriate permit application on forms available from the
departments and__pay .to a--jecak--gowernsent---exercising
suthority-—under--F5-2-303¢2y-—pr--to the departwent ff-such
tocod-outhorrty-is-not-exeraised 3 foe sufficieot to cowvers

lar__the _reasonable costs of reviewing and_acting upcn
the apolication for such pereiti acd

ihl__the reasooable costs of implementing and enforcing
the terms_and conditions of such permit . if__the _permit__is
granted (HOQY _INCLUDING ANY _COURT _COSTS _OR__QIHER (O0STS
ASSOCIATED MWITH ANY ENFORCEMENT ACTION)e The fee shall _pe
deposited _in__an__earmarked revepue fund to be used by the

departuont BP-9AIB-LOEAL-GOVERNMENT for _administratiop.  of

-&6- HB T16
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this _sections

133} __NOTHING IM TH1S SECTION SHALL BESIRICI_IHE_BOARD:S
AUTHORITY I3 ADQPY REGULATIONS PROYIQING FOR A SINGLE AIR
QUALIIY PERMIT SYSTEMa

t3744) The department mays for good cause showns waive
the--pravistons-—-of--subseetton-—-{2¥% or shorten the time
required for filing the appropriate applicationse

143{5) The department shall require that applications
for permits be accompanied by any planse specificationss and
other information it considers necessary.

€5¥(6) An application is not considered filed until
the applic#nt has submitted all information and cospleted
all application fores required by subsections (2)s (3)e and
(%)e Howevery f the department fails to notify the
applicant in writing within 30 Jays after the purported
filing of an application that the application is incomplete
and fails to list the reasons why the application is
considered incompletes the application is considered filed
as of the date of the purported filing.

£63LI)1 where an application for a permit requires the
compilation of an environmental impact statement under the
Montana Environmental Policy Acts the department shall
notify the applicant in writing within 180 days of the
receipt of a filed applications as defined in subsection

{5)+ of the approval or denial of the application. Howevers
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whare an application does not require the compilation of an
environmental impact statements the department shall notify
the applicant in writing within 60 days of the receipt of a
filed applicationsy as defined in subsection {5)s of the
approval or denial of the applicatione Motification _of
approval or denjal say be served personally or by REGISTERED
GUR_CERTIFIED mail on_the applicant or his agents

#3481 when the department approves or denies the
application for a permit under this sections a person who is
jointly or severally adversely affected by the department®s
decision may requesty within 15 days after the department
renders its decisions upon affidavit setting forth the
grounds therefors a hearing before the boardes A hearing
shall be held under the provisions of the Montana
Administrative Procedure Acte

$83{91 The department®s decision on the application is
not final unless 15 days have elapsed and there is no
request for a3 hearing under this sections The filing of a
request for a hearing postpones the effective date of the
department®s decision until the conclusion of the hearing
and issuance of a final decision by the board."

Section Se Section T5-2-301s MCAe is amended to read:

*75-2-301e Local air peltution control programse (1) A
-unicipality or county wmay establish a Yocal air pollution

control program on being petitioned by 15% of the qualified

-8- HB 716
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electors in its jurisdiction ande if the program is
consistent with this chapter and is approved by the board
after a public hearing conducted under T5-2-111, may
thereafter administer in its jurisdiction the air pollution
control program which:

(a} provides by ordinance or Yocal 1aw for
requirements compatible withs more stringents or more
extensive than those imposed by T5-2-203, 15-2-284y
I5-2-Priy T15-2-212y and 7T5-2~402 and rules issuad under
these sections;

{b} provides for the enforcement of these requirements
by appropriate administrative and judicial process; and

{c) provides for administrative organizationes staffe
financiales and other resources necessary to effectively and
efficiently carry out its prograwm.

{2) If the board finds that the Jlocationes characters
or extent of particular concentrations of populations air
contaminant sourcess or geographice topographicy or
meteorological considerations or any combination of these
are such as to make impracticable the maintenance of
appropriate lewvels of air quality without an areawide air
poliution contrel programe the board may determine the
boundaries within which the program is necessary and require
it as +the only acceptable alternative to direct state

administrations
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{3) 1f the board has reason to believe that an air
pollution <control program in force under this section is
inadequate to prevent and control air pollution in the
jurisdiction to which the program relates or that the
program is being administered in a manner inconsistent with
this chapters the board shalle on notices conduct a hearing
on the mattere

[#) Ifs after the hearings the board determines that
the program is inadequate to prevent and control air
pollution in the jurisdiction to which it relates or that it
is not accomplishing the purposes of this chapters it shall
require that necessary corrective measures be taken within a
reasonable times not to exceed 60 dayss -

(5) If the jurisdiction fails to take these measures
within the time requireds the department shall adeinister
within such jurisdiction a1 of the provisions of this
chapter. The department®s control program supersedes all
municipal or county air pollution lawss ruless ordinancess
and requirements in the affected jurisdictions The cost of
the program shall be a charge on the municipality or countys

{6}y If the board finds that the contro! of 3
particular ebass-of air contaminant source because of its
complexity or magnitude is beyond the reasonable capability
of the local jurisdiction er-mey--be--more--efficientiy--ond

econoniealty-—-performed--ot--the--state--level and-that-the

-10- HB T16
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deportaent-is-better_phie-thapn--the--tocad--jurisdiction--to
canteak---—the---gir---contaminant--3curce QR _MAY_ EE__MORE
EEFICKENTLY AND ECONQMICALLY PERFURMED AY ITHE _SIATE LEVEL.
it may direct the department to assume and retain ;ontrol
over that eless-of air contaminant scurcee No charge may be
assessed against the jurisdiction therefore. Findings made
under this subsection may be either on the basis of the
nature of the sources involved or on the basis of their
relationship to the size of the communities in which they
are locatede

{7} A jurisdiction in which $he departeent administers
its air po'llution contro¥ program under subsection {5) of
this section maye with the approval of the boarde establish
or resume an air pollution control program which meets the
requirements of subsection {1} of ihis sectione

18} A municipality or county may adeinister a1l or
part of its air pollution control program in cooperation
with one or more municipalities or counties of this stote or
of other states.

tHh=—A-sunicipatity-or-county-that-is-aduiniatering--ap
ske=-petiutien-—contrad--prograsc_undee--this-—3ection--nex
execcian-the-foliowing-pouerae

te3--Fhe-municisobity-or-county-say-nsasaa-aad--cetisct
noncogpiience-—penattiea-nrovided-for-in-faectiona-I-through
i53-for-aic-contawinant-3qursea-under-ita-juorisdictione-_A¥}
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poncomplinnce-—penokties--cottected-—hy-~the-municipatity-or
county--pucsupak--to--faections-—-F-—through--153--shati---he
depoiited--in--a--—trust-—ond--agency-—account--untid-a-fined
determination--end- —adjuatsenk--are-—pade--s3--proxided---in
fsection-1931-and-emounta-are-deducted-by-the-sunicipality-or
county-for-casta-etiributehie-to-impiementation-of-faections
F--through-=i53--and-for-contract-costa-incurred-_puravant-to
fagbaection-t3y--—of ——aectien--A3s--if-—aays--After-—a--final
determinotioa-ia-sede-ond-additionni-paymenta—ar-refunda-are
nedey-—the--ressining--penalty-sonex-shati-be-tronaferred-to
the-genecet-fund-of ~the-susicipeiity_or-countys

thi-—¥he-sunicinality-ar-county-say-catlect-nermit-fees
provided-for-in-315-2-2iis"

Section 6e Section T5-2-40l. MCAs is amended to read:

»75-2~40ls Enforcemonte. {1) When the department
believes that a violation of this chapter or a rule made
under it has occurreds it may cause writtem notice to be
served personally or by REGISTERED OR CERIIEIER mail on the
alleqged viel;tel of _Bis ageat. The notice shall specify the
prowision of this chapter or rule alleged to be violated and
the facts alleged to comstitute a violation and may include
an order to take necessary corrective action within a
reasonable pericd of time stated in the ordere The order
becomes final unlesss within 30 days after the notice is

receiveds the person named requests in writing a hearing
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before the boarde On receipt of the requests the board shall
nhotd schedule a hearinge

{2y 1Ifs after a hearing held under subsection (1) of
this sections the board finds that violations have occurreds
it shall either affirm or modify an order previously issued
or issue an appropriate order for the preventiony abatements
or control of the emissions involved or for the taking of
other corrective action it considers appropriate. An order
issued as part of a3 notice or after & hearing may prescribe
the date by which the violation shall cease and may
prescribe time limits for particular action in preventings
abatings or controlling the emissionse Ifes after hearing on
an ordar contained in a notices the board finds that no
violation is occurrings it shall rescind the ordere.

{3) 1Instead of issuing the order provided for in
subsection (1)» the department may either:

{a) require that the alleged violators appear before
the board for a hearing at a time and place specified in the
notice and answer the charges complained of; or

(b} initiate action under T5-2-412 or 75-2-4l3.

t43--Action-under-35-2-4k2-i3-not-a-bar-to--enforcement
pf--this--chepter--ar--of--rutea--or-ocders-pade-nnder-it:by
tnjunction-or-other-aparoprinte-renedys--fhe-departoent--may
tnatitute--ond--meintein--in--the-—pame--of--the--atatc--any

enforcement-proceedingss
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+43$52[4) This chapter does not prevent the board or
department from making efforts to obtain wvoluntary
compliance through warnings conferencee or any other
appropriate meanse

£53£63215) In connection with a hearing held under this
sectiones the board may and on application by a party shall
compel the attendance of witnesses and the production of
evidence on behalf of the parties."

NEHW_SECTION. Section Te Persons sub ject to
noncompliance penalties -- exemptions. (1} Except as
provided In subsection [(2) end-sudbject-to-coliection-by-e
}oceal-qovernment-pursusnt--to--¥5-2-38:¢9%y the department
shall assess ang collect 3 noncompliance penalty from any
person who owWns Of operates:

{a) & stationary source AQTHER __IHAN __A_ __PRIMARY
NONFERBOUS _SHELYER WHICH HAS RECEIVED A MONFEBROUS SMELYER
QROEL UNQER 42 UgsSala T412) which is not in compliance with
any provision--of-f¥itte-TS5y-chapter-2j-or-any-rute-adopted
or-order-issged-pursuvsnt-to-f¥itte-¥Sy-chapter--23 EMISSION
LIMIYATION _SPECIFIED IN AN QRDER__QOF THE BOARDs EMISSION
SIAﬁQASQ;.._QB_..CQHBLlﬂﬂﬁﬁ._.ituiﬂuLE-_-HﬂQER_._IHE___SIaIE
IMPLEMENTATION _PLAN__APPROVED _BY THE FEDERAL EMYIRQNMENTAL
BROTECTION AGENCYS

(b} a stationary source which is not in compliance

with an emission limitations caission standarde standard of

~14- HB T16
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performancees or other requirement under 42 U.S.Ce 741l or &2
UeSele T412; or

{c) any source referred to in subsections {1)¢tbyfAl or
(l)te¥f{B) which ha; been granted an exempticns extensions or
suspension under subsection (2} or which |is covered by a
compliance orders DR A PRIMARY NONFERROUS SHELIER WHICH HAS
BECEIVED A PRIMARY NONFERRQUS SMELTER ORDER UNDER 42 _UaSaCa
I41%s if such source is not in compliance with any interis
emission control requirement or schedule of compliance under
such extensions orders or suspension.

(2) Notwithstanding the reguirements of subsection
{l1)s the department mays after notice and opportunity for 2
public hearings exempt any source from the requirements of
[sections 7 through 15] with respect to a particular
instance of noncompliance which:

(3} the department finds is de minimus in nature and
in duration; er

£B) 1S __CAUSED BY CONOITIONS BEYOND THE REASONABLE
CONTROL _QF THE SOURCE AND I3 _CF NO DEMONSTRABLE AQYANTAGE TO
IHE_SQURCE: QR

toYIL) is exempt under 42 U.S5.Ce T420(a)(2)(8) of the
federal Clean Air Acte

13) _ANY _PERSON ®HO IS JOINTLY OR SEVERALLY ADYERSELY
AEEECTED RY THE DEPABTMENY'S DECISION MAY REQUESTs WITHIN 15
DAYS_ _AFTER THE DEPARTMENT RENDERS I1TS  DECISION. _ _UPON
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AEFIDANIE SETTING _FORTH THE _GROUNDS THEREFORs. & HEARING
BEFQRE__JHE__EQARDe A _HEARING _SHALL _BE _HELD UNOER _THE
PROYISIONS QOF THE MONMTANA ADMIMISTRAVIVE PROCEDURE ALT.

MENW _SECTIONs Section 8. Amount of noncompliance
penalty -~ late charges (1} The amount of the penalty which
shall be assessed and collected with respect to any source
under [sections 7 through 15)] shall be equal to:

{a) the amount determined in accordance with the rules
adopted by the boardes which shall be no 1less than the
economic value which a delay in compliance after July 1,
1979+ may have for the owner of such sources including the
quarterly equivalent of the capital costs of compliance and
debt service over a normal amortization period not to exceed
10 yearss operation and maintenance costs foregone as a3
rasult of noncompliances and any additional economic value
which such a delay may have for the owner or operator of
such source; minus

(b} the amount of any expenditure made by the owner or
operator of that source during any such quarter for the
purpose of bringing that source into and maintaining
compliance with such requirements to the extent that such
expenditures have not been taken into account in the
calculation of the penalty under subsection {l)(a)e.

{2y TYo the extent that any expenditure under

subsection {l1)(b} made during any quarter is not subtracted
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for such gquarter from the costs under subsection [1)(2)»
such expenditure may be subtracted for any subsequent
quarter from such coStse In no event may the amount paid be
less than the quarterly payment minus the amount attributed
to actual cost of constructione

{3y If the owner or operator of .any stationary source
to whom notice is issued under {section ll] does not submit
a timely petition under [subsection (2)(b) of section 11} or
submits a petition which is denied and if the owner or
operator fails to submit a calcutation of the penalty
assessmentsy 3 schedule for payments and the information
necessary for independent verification thereofs the
department may enter into a contract with any person who has
no financial interest éin the matter to assist in determining
the amount of the penalty assessment or payment schedule
with respect to such source. The cost of carrying out such
contract may be added to the penalty to be assessed against
the owner or operator of such sources

(#) Any person who fails to pay the amount of any
penalty with respect to any source under (sections 7 through
15) on a timely basis shall be required to pay in addition a
quarterly nonpayment penaltty for each quarter during which
such failure to pay persistse Such nonpayment penalty shall
be equat to 20% of the aggreqgate amount of such person®s

penalties and nonpayment penalties with respect to such
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source which are unpaid as of the beginning of such quarteres

NEM _SECIIONs Section 9« Manner of making payment. (1}
The assessed penalty required under [sections T through 15]
shall be paid in quarterly installments for the periocd of
covered noncompliance. A1} quarterly paymentse determined
without regard to any adjustment or any subtraction under
[subsection ({1){b) of section B)e after the first payment
shall be equal.

{2Z) The first payment shall be due on the date 6
months after the date of issuance of the notice of
noncompliance under [section 11] with respect to any source.
Such first payment shall be in the amount of the quarterly
instaliment for  the upcoming quarters plus the amount owed
for any preceding period within the period of covered
noncompliance for such sourcees

{3) For the purpose of this sections the term “period
of covered noncompliance® means the period which begins on
the date of issuance of the notice of noncompliance under
[section 11] and ends on the date on which such source comes
into ors for the purpose of establishing the schedule of
paymentss 5 estimated to come into compliance with such
requiremcnt.

NEW _SECIIONs Section 10e Adjustment of feee (1) The
department shall adjust from time to time the amount of the

penalty assessrent calculated or the payment schedule
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proposed by such owner or operatoar under [subsection (2)({a)
of section 11}y if the department finds after notice and
opportunity for a hearing on the record that the penalty or
schedyle does not ‘meet the requirements of [sections 7
through 153.

{2) Upon wmaking a determination that a source with
respect to which a penalty has been paid under ([sections 7
through 15)] is in compliance and is maintaining cospliance
with the applicable requirements the department shall review
the actual expenditures made by the owner or operator of
such source for the purpose of.attaining and maintaining
compliance and shall make a final adjustment within 180 days
after such source comes into compliance and?

{a} provide reimbursement with interest to be paid by
the state at appropriate prevailiné rates for overpaysent by
such personi or

tb) assess and collect an additional payment with
interest at appropriate prevailing rates for any
underpayment by such person.

NEM.SECYIIONe Section lls Notice of noncompliance --
challengee (1) The department shall give a brief but
reasonably specific notice of noncompliance to each person
who owns or operates a source subject to {subsection (1} of
section 7] which is not in compliance as provided in that

subsectiony within 30 days after the department has
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discovered the nancompliancee

{2) Each person to whom notice has been given pursuant
to subsection (1) shall:

{a) calcutate the amount of penalty owed {(determined
in accordance with [subsection (1) of section 8]} and the
schedule of payments (determined in accordance with [section
9]} for each source andy within 45 days after issuance of
the notice of noncompliances submit that calculation and
proposed schedules together with the information necessary
far an independent verification thereofs to the department:
or

(b} submit to the board a petition within 45 days
after the issuance of such notices challenging such notice
of noncompliance or alleging entitlement to an exemption
under [subsection (2) of section 7} with respect to a
particular sourcee

(3) Each person to whom notice of noncompliance is
given shall pay the department the amount determined under
[section 8] as the appropriate penalty unless there has been
a final determination granting a petition filed pursuant to
subsection (2){b)e

MEW SECYION: Section 12. Hearing on challenge. (1]
The board shall provide a hearing on the record and make a3
decision {including findings of fact and conclusions of law)

not later than 90 days after the receipt of any petitiaon
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under [subsection (?){b) of section 11} with respect to such
sQurcee

{2y If the petition is denieds the petitioner shal?
submit the material reguired by [subsection (2)ta) of
section 11] to the department within 45 days of the date of
decisione

NEW SECIION. Section 13. Deposit of noncompliance
penalty feeses Al)l noncompliance penalties collected by the
department pursuant to [sections 7T through 15] shall be
deposited in an earmarked revenue fund until a final
determination and adjustment have been made as provided in
[section 10j and amounts have been deducted by the
department for costs attributable to implementation of
[sections T through 15] and for contract costs incurred
pursuant to [subsection (3) of section B8]+ if any. After 2
final determination has been made and additional payments or
refunds have been mades the penalty money remaining shall be
transferred to the state general funde

NEM_SECTION. Section 14. Effect of new standards on
noncompliance penaltys In the case of any emission
Timitations emission standards or other requirement approved
or adopted by the board under [Title 75+ chapter 2] after
[the effective date of this act)s__AND _APPROYED _8Y _IHE
EEDERAL __ENVIRONMENIAL _PROTECTION AGENLY AS AN AMENDMENI_I0
IHE_SIATE_IMPLEMENTAIIQN PLANs which is more stringent than
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the emission limitation or requirement for the source in
effect prior to such approval or promulgations if anys or
where there was no emission limitatione emission standarde
or other requirement approved or adopted before {the
effective date of this act]e the date for imposition of the
noncompliance penalty under [sections T through 15] shall
be the date on which the source is required to be in full
compliance with such emission limitations emission standardy
or other requiresent or 3 years after the approval or
oromulgation of such emission limitation or requirementsy
whichever is soonere

NEMW_SECYIONe Section 15. Effect of noncompliance
penalty on othesy remediess {1l) Any orderss paymentss
sanctionss or other requirements under [sections 7T through
15] shall be in addition to any other permitsy ordersy
paymentss sanctionse or other requirements established under
[Title 75¢ chapter 2] and shall in no way affect any civi?
or criminal enforcement proceedings bdrought under T5-2-412
or T15-2~413.

{2) The noncompliance penalties collected pursuant to

- [sections T through 15) are intendéd to be cumulative and in

addition to any other remediess procedureses and requirements
authorized by [Title 75+ chapter 2].
Section lbe Section T5-2-413+ MCAs is amended to read:

"75-2-413. Civil penalties -- out-of-state litigants
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-- effect of actione (1)- Any person who viglates any
provision of this chapter or any rule enforced thereunder or
any order made pursuant thereto AND AFTER NOTICE _THEREQF HAS
BEEN _GEVEN _BY THE OEPARIMENT shall be subject to ; civid
penalty not to exceed $iv060 $2%53886 110:000. €Each day of
violation shall constitute a separate violatione. The
department may institute and mwaintain in the name of the
state any enforcement proceedings hereunder. Upon request
of the departments the attorney general or the county
attarney of the gounty of violation shall petition the
district court to imposes 3ssessy and recover the civil
penaltye th; civil penalty is in lieu of the criminal
penalty provided for in 75-2-412.

{2) ta} Action under subsection (1) of this section is
not a bar to enforcement of this chapter or of rules or
orders made under it by injunction or other appropriate
civil remediose

{b) An action under subsection (1} or to enforce this
chapter or the rules or orders made under it may be brought
in the district court of any county where a violation occurs
or is threatened if the defendant cannot be located in
Montanae

{3) Honeys collected hereunder shall be deposited in
the state general fund."

Section 17e Codification. It is intended that sections
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T through 15 be codified as an integral part of Titie 75«
chapter 24 part &, and the provisions of Title 75+ chapter
2e apply to sections T through 15.

Section 18. Saving clausee FThis act does not affect
rights and duties that matureds penalties that were
incurreds or proceedings that were begun before the
effective date of this acte

Section 19. Severabilitye If a3 part of this act is
invalide al11 valid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse

-End-
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March 21, 1979

SENATE STANDING COMMITTEE REPORT
(Natural Resources)

That House Bill No. 716, third reading bill, be amended as follows:

1. Title, lines 20 through 22.
Following: "MAIL;" on line 20 )
Strike: remainder of line 20 through "CONTAMINATION;" on line 22

2. Page 5, line 7.
Following: "fees"

Insert: "to the applicant"

3. Page 6, lines 15 through 17

Following: "to" on line 15

Strike: remainder of line 15 through "to" on line 16
Following: "department"

Strike: "if such local authority is not exercised"

4. Page 6, line 25,
Following: "department"
Strike: "OR SAID LOCAL GOVERNMENT"

5. Page 9, line 8.
Following: "75-2-203"
Strike: "75-2-204, 75-2-211,"

6. Page 10, line 25.

Following: "ievei"

Insert: "or may be more efficiently and economically performed
at the state level"

7. Page 10, line 25 through line 2 on page 1l1l.
Following: "fevei" .
Strike: remainder of line 25 through "source" on line 2

8. Page 11, line 18 through line 11 on page 12.
Strike: "subsection (9) in its entirety"

9. Page 14, lines 9 and 10.

Following: " (2)"

Strike: " and subject to collection by a local government pur-
suant to 75-2-301(9),"

10. Page 15, line 15.

Following: "duration"
Strike: '“or"
Insert: "(b) is caused by conditions beyond the reasonable con-

trol of the source and is of no demonstrable advantage to the
source; or" _
Renumber: subsequent subsection
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11. Page 15.

Following: 1line 17

Insert: " (3) Any person who is jointly or severally adversely
affected by the department's decision may request, within 15
days after the department renders its decision, upon affidavit
setting forth the grounds therefor, a hearing before the board.
A hearing shall be held under the provisions of the Montana
Administrative Procedure Act."

12. Page 22, line 17.

Following: "thereto" _
Insert: "and after notice thereof has been given by the depart-
ment"

13. Page 22, line 18,
Following: "exceed"
Strike: "$25,000"
Insert: "$%10,000"



