CHAPTER NO. o

HOUSE BILL NO. 699
INTRODUCED BY RAMIREZ, KEEDY
IN THE HOUSE

February 9, 1979 ' Introduced and referred to

Committee on Judiciary.
February 15, 1979 Committee recommend bill

do pass. Report adopted.
February 17, 1979 Second reading, do pass.
February 19, 1979 Considered correctly engrossed.

Third reading, passed.
Transmitted to second house.

IN THE SENATE

February 20, 1979 Introduced and referred to
Committee on Judiciary.

March 13, 1979 Committee recommend‘bill be
concurred in as amended.
Report adopted.

March 15, 1979 Motion pass consideration.
March 16, 1979 Second‘reading, concurred in.
March 20, 1979 Third reading, concurred in

as amended.

IN THE HOUSE

March 21, 1979 Returned from second house.
Concurred in as amended.

March 22, 1979 On motion consideration passed
until the 71lst Legislative Day.

March 30, 1979 Second reading, amendments
adopted.



March 31,

1979

Third reading, amendments
adopted. Sent to enrolling.

Reported correctly enrolled.
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1 'BILL KO, m 1 Section 2. Section 25-35-203y MCAy is amended to read:
2 INTRODUCED BY 7 12&£¢QL//E;2%£¢/1 2 "25-35-203« Hearing dates The date for the appearance
3 , 3 of the defzndant to be set forth in the order shall be
4 A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE PROCEDURE 4 determined by the justice of the peace or by his clerk in
s IN THE SMALL CLAIMS DIVISION OF JUSTICE®S COURT; AMENDING S accordance with rules adopted by the justice of the peace
6 SECTIONS 25-35-201s 25-~35-203s 25-35-206s AND 25-315-207, L and may not be more than 28 40 or less than 10 days from the
7 MCAL™ 1 date of the ordere Service of the order and 3 copy of the
a 8 sworn complaint sha¥l be made upon the defendant not less
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 9 -than 5 days prior to the date set for his appearance by the
10 Section le Section 25-35-201s MCAy is amended to read: 10 ordere If the order is not timely serveds the plaintiff may
11 ®25-35-201. Commencement of action ——__assjstance to il have a new appearance date set by the justice of the peace
12 claimante (1) A swmail claims action is commenced whenever 12 or his clerk and a new order issued and delivered to the
13 any person appears before a justice of the peace and 13 sheriffs constables or other process server. If necessarys
14 executes a3 sworn small claims complaint in substantially the 14 repeated orders may be issued at any time within 1 year
1s same form as set forth in 25-35-202. 15 after the commencement of the actione™

16 {2) The justice shall assist any claimant in preparing 16 NEW SECTIOMs Section 3. Defendant®s counterclaime {1}
17 his complaint or instruct his clerk to provide such 17 The defendant may assert a3 counterclaim against the
18 assistance. The attorney general shall prepara  a _pgaagblet 18 plaintiff arising out of the sase transaction or occurrence
19 explaining _in plain language the procedures for prosscutiog 1% that is the subject mwatter of the plaintiff®s claim by
20 and defending a_clais in small ciajms court aod disrribute o 20 appearing vefore the justice of the peace and executing a
21 sufficient gumber of copies of the pampblet to _each sgall 21 sworn small claiams counterclaim in  substontially the saase
22 claims. courte The _justice or bhis c¢lerk _shall give the 22 form as set forth in subsection (3}« The defendant shall
23 plaintiff a copy when the plaintiff anpears ta exacute bhis 23 cause the counterclaim to be served on the plaintiff not
24 complaints and 9 copy must bz attacheg to the order of the 24 less than 72 hours before the date set for the hearinges
25 courts/notice to defendants" 25 Service shall be mada in the same manner in which service of
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the order of court/notice to defendant is made on the
defendants A defendant may not 27s-rt :5 . counterclaim any
claim not arising out of the transaction or occurrence that
is the subject matter of the plaintiff*s claima
{2) If the counterclaim ~xceads $750y exclusive of
costse the action wmust be roncved to the appropriate
district courts in which case the jrovailing party in the
district court is entitled to costs and reasonable
attorney®s feese.
13) The counterclain shall be made on 2 blank
substantially in the followiny form:
IN THE SMALL CLAINS DIVISION OF THE JUSTICE®*S COURT OF
essvvsssesen COUNTYy MONTANA
BEFORE seevevcensser JUSTICE OF THE PEACE
B T Ty T R R T LTIy
ssssscsnesencan
Plaintiff
VSe Counterclaim
vesssssassacses Case NOe ese
eesaccsscsansen
Defendant({s)
B T Y T T T N N N T N XTI L Y
Comes now the defendante being first duly sworne upon
oaths and alleges that defendant is entitled to counterclaim

against the plaintiff in the plaintiff*s ending action in
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the sum Of Beesast fOF seesesssscccsasoncscssnccsccccnssesnss
D L T T
I I
which sum is now dues together with defendant®s costs herein
expendeds
Dated this eee 43y Of csssesncsscer 1%ns
sesecessencsessacansencssnnrens
Defendant
teceemcscssnstsscsccvsnsessnnse
Defendant®s address
Subscribed and sworn to before me this eesee day of
ssessncsaser 19¢es
sesssussemsncssscacssavsssasee
Justice of the peace
BY: evecsswsccsusscccssenassnce
Clerks small claims division
Section 4« Section 25-35-206¢ MCAs is amended to re2
"25-35-206e No further pleadingse No form of pleading
otner than the complaintg and the order of the court/notice
to defandanty and the _counterclaim of the defendants if
there is agngs is allowed.™
Section Se Section 25-35-207y MCAs is amended to read:
®25-35-20Te Feases (1) The clerk of the justice's court
shall collect a fee of $3+58 $5:

{a) from the plaintiff wupon the filing of the sworn

-——



LC 1563/01

complaint; and

{b) from the defendant wupon his appearance and
contesting of the complaint or execution of a counterclajime.

{2} The laws relating to paupers® affidavits apply to
actions before the swall claims court.®

Section 6« Codificatione Section 3 is intended to be
codifiad as an integral part of Title 25« chapter 35+ and
the provisions contained in Title 25+ chapter 35, apply to
section 3.

-End-
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a1 no. 67
/

A BILL FOR AN ACT ENTITLED: *AN ACT TO REVISE THE PROCEDURE

INTRODUCED BY

IN THE SMALL CLAIMS DIVISION OF JUSTICE®S COURT3 AMENDING
SECTIONS 25-35-201e 25-35-203s 25-35-206s AND 25-35-207,

MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 25-35-201e¢ HCAe is amended to read:
»25-35-201. Commencement of action ==__aszsistance tg

claimante (1) A small claims actiom is cosmenced whenever

any person appears before a justice of the pesce and
executes 3 sworn small claims complaint in substantially the

same form as set forth in 25-35-202.

(2) The justice shall assist any claimant in preparing
his <complaint or instruct his clerk to provide such
assistancee Ihe_attorney general shall pregare a paspblst
explaining _in plain language fbe procedures for prosecuting
and defending a clajm in small clajms court and distribute a
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Section 2. Section 25-35-203y MCAy is awended to read:

®25-35-203. Hearing dates The date for the appearance
of the defendant to be set forth in the order shall be
determined by the justice of the peace or by his clerk in
accordance with rules adopted by the justice of the peace
and w3y not be more than 26 40 or less tﬁan 10 days from the
date of the order. Service of the order and 8 copy of the
sworn complaint shall be made upon the defendant not less
than 5 days prior to the date set for his appearance by the
order. If the order is net timely served: the plaintiff may
have a new appearance date set by the justice of the peace
or his ci;rk and a new order lissued and delivered to the
sheriffs constables or other process servere If naecessarye
repeated orders may be issued at any tise within 1 year
after the commencesent of the action.™

HEM SECTION. Section 3. Defendant®s counterclaime. (1)
The defendant may assert a counterclais against the
plaintiff arisiny out of the same transaction or occurrence
that is the subject matter of the plaintiff®s clais by
appearing before the justice of the peace and executing a
sworn small claims counterclaim in substantially the same
form &5s set forth in subsection {3)e The defendant shall
cause the counterclaim to be served on the plaintiff not
less than 72 hours before the date set for the hearinge

Servica shall be made in the same manner in which service of

- HE o T9
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the order of court/notice to defendant is made on the
defendants A defendant may not assert as a counterclaims any
claim not arising out of the transaction or occurrence that
is the subject matter of the plaintiff's claime
(2) If the counterclaim exceads 3750y exclusive of
costse the action must be removed to the appropriate
district courte in which case the prevailing party in the
district court is entitled to costs and reasonable
attorney®s fees.
(3} The counterclailm shall be wmade on a blank
substantially in the following form:
IN THE SMALL CLAINMS DIVISION OF THE JUSTICE®S COURT OF
eecesesacese COUNTYy, MONTANA
BEFORE -.-....-.--:' JUSTICE OF THE PEACE
LY Y T T T T Y T T T T PY P LTI YT IT I Y
esescsscsesasee
Plaintiff
VSe Counterclaim
snscsssssssoses Case NOoe oss
esesssssesosssse
Defendant(s)
00000 PPN E0IEIterEterstEestcttssttecsetesttustasacsaatsensnas
Comes now the defendantes being first duly sworns wupon
cathe and alleges that defendant is entitled to counterclaim

against the plaintiff in the plaintiff's pending action in

-3

~N

M @ =W > W W

10
n
12
13
14
15
16
17
18
19
20

21

23
24
25

LC 1563701

the sum of Seceeer fOr ecacesseccsscaccssocreccncaccossccecasn
0000000000000 0000000000I0000EIIIRECEItIROTIEIORRRREEROIARTS
500080000000 000000000000rrtercccctcEncosstEsesssncaREREOEE
which sum is now dues together with defendant®s costs herein
expendeds
Dated this eee day COf ssscescscanar 1940e
Sse0seeesssssecsesanssssnatane
Defendant
Sssesusssecsessscsesscenacenss
Defendant®s address
Subscribed and sworn to before me this eesee day of
ssseceencsr 1Feee
secssesssscssenssecscnssennnes
Justice of the peace
BY2 cvsceoccesasanssvacosssense
Clerks small claims division
Section &4« Section 25-35-206s MCAs is amended to read:
"25-35-206e No further pleadingse No form of pleading
other than the complaintsy end the order of the court/notice
to defendanty _and the counterclaje of ihe defendante Jf
there is qones is allowed."
Section S5« Section 25-35-20Ty MCLAs is amended to read:
#25-35-20T7« Feese (1) The clerk of the justice's court
shall collect a fee of $3w58 $5:
ta) from the plaintiff upon the filing of the sworn

-*-
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camplaint; and

{b) from the defendant upon his appear ance and
contesting of the complaint gr execution of 3 counterclaime

{2) The laws relating to paupers® affidavits apply to
actions before the small claims courte”

Section 6e¢ Codifications Section 3 is intended to be
codified as an integral part of Title 25+ chapter 35+ and
the provisions contained in Title 25¢ chapter 354 apply to
section 3e

-End-
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HOUSE BILL NO. 699

INTRODUCED BY RAMIRELs KEEDY

A BILL FOR AN ACT ENTITLED: ™AN ALY TU REVISE THE PROCEOURE
IN THE SMALL CLAIMS DIVISION OF JUSTICE'S COURT; AMENDING
SECTIONS 25-35-201s 25-35-203¢ 25-35-206+ AND 25-35-207,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QF MONTAMA:
Section l. Section 25-35-203¢ MCAy is amended to read:
n25-35-20l. Commencement of action --__gassjistance _ta

claimante (1) A small claims action is commenced whenever

any person appears before a justice of the peace and
executes a sworn small claims complaint in substantially the

same form as set forth in 25-35-202.

{2) The justice sha¥l assist any claimant in preparing
his complaint or instruct his clerk to provide such
assistance. Ibe atioroey genscal shall _prepare _a _pamphist
exglaining _in_plain lapnguage the procedures for prosecuting
and_defending 2 claim in_Spall claims court aod distcibute 2
sufficient pusber of copies of the pampblet _to _each _seall
claims _courts The _justige _or _his clerk shall give the
plaintiff a_copy when the plaintiff appears. to _execute his
complaints__and _a_copy must be attached to the arder of the
court/notice to defendants™
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Section 2« Section 25-35-203, MCA» is amended to read:

»25-35-203. Hearing gate. The date for the appearance
of the defendant to be set forth in the order shall be
detarmined by the justice of the peace or by his clerk in
accordance with rules adopted by the justice of the peace
and may not be more than 28 40 or less than 10 days from the
date of the order. Service of the order and a copy of the
sworn complaint shall be sade upon the defendant not less
than 5 days prior to the date set for his appearance by the
ordersa If the order is not timely serveds the plaintiff may
have a new asppearance date set by the justice of the peace
or his clerk and a new order issued and delivered to the
sheriffs constablee. or other process server. If necessarys
repeated orders wmay be issued at any time within 1 year
after the commenceament of the action.®

MEW _SECYIQN. Section 3. Defendant®s counterclaime {1}
The deferndant may assert a counterclaim against the
plaintiff arising out of the same transaction Or occurrence
that is the subject wmatter of the plaintiff*'s claim by
appearing before the justice of the peace and executing a
sworn smal) claims counterclaim in substantially the same
form as set forth in subsection {(3)s The defendant shall
cause the counterclaim to be served on the plaintiff not
less than 72 hours before the date set for the hearinge.

Service shall be made in the same manner in which service of

-2~ HB 699
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the order of court/notice to defendant is wmade on the
defendante A defendant may not assert as 2 counterclaim any
claim not arising out of the transaction or occurrence that
is the subject -a{ter of the ptaintiff's claim.

(2) #f--the--counterclain--exceeds--$350v-exctusive-of
costsy--the--action--must--be--removed--to-—-the--appropriate
dtstrict——courtv-~in-~which-case-the-prevatring-porety-in-the
district--court--is--entitied--to---costs--~-and---reasonadie
attorneyts--feese A__(OUNTERCLAIM QR SETOFF MAY NOY £XCEED
3750+ IF A COUNTESCLAIM OB SETOEF IS ASSERIED IN__EXCESS QF
$730s THE _JURISOICTION OF THE SHALL CLAIMS COURI_OVER THE
BLAINTIFE®S CLAIM IS NOI DEFEAYEDe BUT THE COURY SHALL LIMIT
115 _DETERMINATION OF ITHE COUNTERCALAIM _OR__SEJOEE YO _THE
QUESIION _OF WHETHER _IHE PLAINIIFF*S__CLAIM 13 DISCHARGED
IHERERYs LEAVING THE DEFENDANT TQ PROSECUTE THE _BALANCE _OF
HIS CLAIM IN AN APPROPRIAYTE QISIRICTY COURT ACTIONa

{3) The counterctaim shall be made on a blank
substantially in the following form:

IN THE SMalli CLAIMS DIVISION OF THE JUSTICE*S COURT OF
esscsessennce COUNTYs MONTANA
BEFORE esveceasseenser JUSTICE OF THE PEACE
essscscesencsteorssssscrsacesntctsscsseseeTesnansTEat s sanOs
Plaintiff

VSe Counterclaim

-3- HB 699
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teasssssssssnces Case NO« eee
cseessssenccesns
Defendant(s)
5000 secsttsessssettesencsssttesetaRsactesaatsssete st Ee
Comes now the defendants being first duly swornes upon
ocathe and alleges that defendant is entitled to counterclaim
ag3inst the plaintiff in the plaintiff*s pending action in
the sum Of Seceecoet FOr sceccsccasescessnccsnvansnscsccsonsan
08060000 008005000R0EREN0NeIsEIsEIRRNEROREtRtIERIRIIIIIRERERS
R T L I I T I T N Y PR
which sum is now duer together with defendant®s costs herein
expendede
Dated this eee day Of eesccccosnccnr 19ese
esssvesesssessresssccsnsssrsnne
Defendant
sessscsscsscasssssssnscvssssns
Defendant®s address
Subscribed and sworn to before me this esese day of
esesancscsey 19.0.
sssseesvecsssssnsccscasnnssacne
Justice of the peace
BY: esesscccccvsssssnssescanss
Clerke small claims division
Section 4. Section 25-35-206y MCAy is amended to read:

"25-35-20bs No further pleadingse. No form of pleading

~4- HE 699
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other +than the complaints end the order of the court/notice
to defendants: and the .counterclais of the _defendants if
therg_is_ones is allowede"

Section 5. Section 25-3%5-20T7+ MCAs is amended to read:

*25-35-207. Feess (1} The clerk of the justice®s court
shall collect a fee of $3¢50 $5:

{a) from the plaintiff upon the fiting of the sworn
complaint; and

tb) from the defendant upon his appearance and
contesting of the complaint gr exgcution of a3 counterclaime

(2) The laws relating to paupers® affidavits apply to
actions before the small claims court.”

Section 6. Codification. Section 3 is intended to be
codified as an integral part of Title 25+ chapter 35. and
the provisions contained in Title 25¢ chapter 35, apply to
section 3.

-End-

-5~ HB 699



March 13, 1979

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 699 be amended as follows:

l. Page 3, lines 5 through 9.

Following: " (2)" on line 5
Strike: remainder of line 5 through "fees" on line 9
Insert: "A counterclaim or setoff may not exceed $750.

If a counterclaim or setoff is asserted in excess of
$750, the jurisdiction of the small claims court over
the plaintiff's claim is not defeated, but the court
shall limit its determination of the counterclaim or
setoff to the question of whether the plaintiff's
claim is discharged thereby, leaving the defendant to
prosecute the balance of his claim in an appropriate
district court action."



