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RODUCED BY 2V Briide
4 ” o1
A BILL FOR AN ACT ENTITLED: AN ACY TO PERMIT THE FORMATION

OF NONPROFIT CORPORATIONS TO PROVIDE PREPAID LEGAL SERVICES

AND TO REGULATE THE ACTIVITIES OF SUCH CORPORATIONS.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section ls Short title. [This act] may be cited as the
"Prepaid Legal Services Act®.
Section 2. Purpose. The purpose of [this act] is to
permit and encourage the formation of nonprofit prepaid
legal services plans in order to make legal services more

avaitable to the public.

Section 3. Definitions. As used in [this act]e th}

following definitions apply:

{1) ™Attorney®™ means a person who is currently an
active member of the state bar of Montana.

(2} *™applicant™ means a person applying for a contract
for performance of legal services through a corporation
organized or operating under {this act].

{3) "Commissioner®™ means the commissioner of insurance
of the state of Montanae

(#) “Contracting attorney®™ wmeans an attorney who has

entered into a contract with a Tegal services corporation as

w
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provided in {section 9].

{5) ™Legal services corporation™ means a nonprofit
corporation organized for the purposes of establishing and
operating a nonprofit plan or plans under which prepaid
tega¥ services or reimbursesent therefor is furnished to
mesbers.

{6) "Mewmber™ means a person entitled to the

performance of legal services under a contract with a legal

- services corporations

{T) “Membership contract™ aeans any agreements
contracte or certificate by which a Tlegal services
corporation describes the legal services to which its
members are entitled.

Section 4« Purposes of legal services corporation. (1}
A legal services corporation wsay be organized for the
purposaes of

(a) establishing and operating a voluntarys nonprofit
pian or plans under which legal services or reimbursement
therefor is furnished to persons who become mambers or
beneficiariess

{b) acting as agent or intermediary for other legal
services corporationsy for governmental bodies or agenciess
or for other corporationss associationss partnershipse or
individuals in the field of legal services: and

{c} the promotion of social welfare through research

-2~
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and through charitables educationals and related activitiess

{2] Mo profit organization may be a legal services
corporations No groups associations or organization created
for or engaged in business or activity for profits provision
for the iIncorporation of which is wmade by any of the
corporation laws of this states may be organized or
operateds directly or indirectlys as a legal services
corporations

Section 5« Application of other lawse (1) A legal
services corporation is subject to the provisions of the
Montana Monprofit Corporation Act to the extent that such
provisions are not in conflict with the provisions of [this
act]e

{2) A legal services corporation which complies with
{this act] is not considered as being engaged in the
business of insurance or transacting insurance business and
is not subject to the laws regarding insurerse

Section 6. Application of Montana Administrative
Procedure Acte. All final administrative actions or decisions
of the commissioner under [this act] are subject to judiciatl
review in accordance with the Montana Administrative
Procedure Act.

Section Ts Participation contracts -— agreesents with
insurerse {1) A legal services corporation may contract with

othar legal services corporations and insurers licensed to
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do business in Montana for joint participation through
mutualization contract agreements or guaranty treaties and
may otherwise cede or accept legal services cbligations from
such organizatioase Prior to their effectivenesss the
contract formse documentssy treatiesy or agreement forms must
be filed with and approved by the commissioner as being in
accordance with the ptan of operation of the corporatione.
{2) The commissioner wsay issue such rules concerning
participation contracts and agreements with insurers as he
considers necessary to carry out the purposes of [this act]e
Section 8. Management and exclusive agency contractse
{1) MNo 1legal services corporation may enter into an

exclusive Q ¥y or manag 't contract unless the contract

is first fited with and approved by the commissionere.

{2) The commissioner shall disapprove a contract
submitted under subsection (1) if he finds that:

{a) it subjects the corporation to excessive charges;

{b} it extends for an unreasonable period of time;

{c} it does not contain fair and adequate standards of
per formance;

{d) the persons empowered under the contract to wmanage
the corporation are not sufficiently trustworthye competents
and free from conflict of interest to give vreasonable
assurance that the interests of the corporation®s

participants and creditors and the interests of the public
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will be protected; or

(e) the contract contains provisions which are likely
to impair the interests of the corporation®s participants or
creditors or the interests of the public.

Sectiond9. Agreements with contracting attorneyse A
legal services corporation may contract with attorneys in
such a manner as to assure to each participant holding a
membership contract of the corporation the furnishing of
such Yegal services by a contracting attorney as agreed upon
in the membership contracts The corporation may liwit in the
membership contract the types and extent of benefits and the
circumstances in which legal services will be furnishede.

Section 10. Corporation to have a sufficient number of
contracting attorneys. Before issuing any mesbership
contractsy a legal services corporation shall have contracts
with a sufficient number of contracting attorneys to enable
it to fulfill its contractual obligations to its wmembers. As
long as the corporation has obligations under esembership
contractsy it shall wmaintain contracts with a sufficient
number of contracting attorneyse Ten percent of the
currently active members of the  state bar of Montana is
always sufficient. The commissioner may allow a legal
services corporation to operate with less than 10X of the
active members of the state bar of Montana under contract if

the commissioner determines that the number of attorneys

-5-
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under contract is sufficient under the circumstancese.
Section 1lle« Noninterference with attorney-client
relationshipse {1} A legal services corporation wmay not
itself practice law in any samner nor may it control or
attempt to control the relations between 8 weember and the
measber®s attorney. It shall confine its activities to
contracting as an agent on behalf of its members for legal

services to be rendered by contracting attorneys who may

- never be employees of the corporation bdut wust always be

independent contractors wmaintaining direct attorney-client
relationships with the sembers.

(2) A Yegal services corporation must offer the same
contract terms to all attorneys who desire to becosme
contracting attorneyse

Section 12. Membership contractse A legal services
corporation shall issue a wmembership contract to each
applicant it accepts as 3 meaber. A membership contract may
be on an individuals groupe or franchise basis and may
provide for payments to help defray the costs of Yegal
services provided by noncontracting attorneyse.

Section 13. Definition of enroliment representatives
{1] A person whoe for compensationy solicits membership in a
prepaid legal services plan offered by a legal services
corporation is an enroliment representative of that

HEB G/
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{2) For the purposes of {[this act)r an enrollment
representative does not include an individual:

(a) employed by enrollment representatives far the
parformance of clerical, stencgraphice and similar office
duties;

(b) employed for taking applications for coverage on a
nonragular basis in the office of an enrolliment
representative;

[c) who secures and forwards information for an
existing group contractor for the purpose of enrolling
individuals under an existing group contracte.

Section l&e Licensing of enrollment representativesa
(3 8] Each legal services corporation shall notify the
commissioner through its proper officer or agent of the
names titles and address of each person it desires apﬁointed
as an enrollment representatives The notice weust be
accompanied by 3 written application upon a2 forma furnished
by the cosmissioner from the appointee.

(2} The commissioner shall issue an appointee 2
Ticense to act as an enroliment representative of the
corporation ifs upon receipt of the written application
provided for in subsection (1) accompanied by the proper
fees it appears that the appointee:

ta) is a competent and suitable person who intends to

hold himself out in good faith as the corporation®s

I
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enroliment representative; and

{b) qualifies under the provisions of this sectione

{3) Iif the commissioner considers it desirables he may
require an appuintee to submit to an examination to
determine the qualifications of the appointee to act as an
entrolliment representative. The examination shall inquire
into an applicant®s knowledge of the provisions of {this
act} and of the forms submitted and used by the employing
corporatione

{#) Upon receipt by the commissioner of notification
from a laegal services corporation that the corporation
desires a particultar individual to be appointed as its
enrollsent representatives that person has a temporary
enrolliment representative’s license until the commissioner
notifies the corporation of action taken upon the
applicatione. If the commissioner rejects the applications
the prospective appointee®s eligibility to act as an
enrollaent representative ceases on the day the corporatic.
is notified of a final rejectione.

{5) The commissioner shall notify both the appointee
and the corporation in writing of any refusal to grant a
licenses No application may be finally rejected without a
hearing or examinatione

Section 15« License renewal. Unless revoked by the

commissioner or unless the corporation by written

e o
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notification to the commissioner cancels the authority of an
enroliment representative to act for ity a license issued or
a renewal thereof expires on January 1 after its issuances A
license may be renewed amnually upon payment of the annual
license renewal fee as provided in [section 21].

Section l6e Suspension and revocation of license. {1}
The commissioner may suspend for not sore than 12 msonths or
revoke or rafuse to continue any lilcense issued under {this
act] if he finds that as to the licensee any one or more of
the following causes exist:

{a) any cause for which issuance of the license could
have been refused had it then existed and been known to the
commissioners}

{b) obtaining or attespting to obtain a license
through misrepresentation or fraud;

{c) wviolation of or noncompliance with applicable
provisions of [this act] or willful violation of any lawful
rule or order of the comaissioner;

{d} misappropriation or conversion to his own use or
illegal withholding of money or property belonging to the
legal services corporations its membersy bpeneficiariess or
others and received in the conduct of business under the
license;

{e} conviction of a felony involving moral turpitude;

{f) fraudulent or dishonest practices in the conduct
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of his affairs under the license; or

(g) incompetences wuntrustworthinesssy or injury and
loss to the public while acting under the license.

{2} No action may be taken undar subsection (1) unless
a hearing has been granted the Jlicensse with 20 days®
notice. The notice and the reasons for the commissioner?®s
action must be sent by certified mail to the licensee and
the corporations

Section 17« Forms -_— fFitinge disapproval by
commissionere lil. A copy of all forms of the membership
contract or any type of endorsesent or rider must be filed
with the commissioner within 30 days after that form is
first wuseds When a form does mnot cosply with the
requirements of [this act]s the commissioner shall notify
the corporation in writing of that failure and Include the
reasons for his opinione Unless the corporation requests a
hearing within 10 dayss» notice by the commissioner disallows
usa of this form by the corporations If the corporation
challenges the commissioner®s disallowance of a forme the
corporation shall request a hearing on that issue. The
commissioner shall schedule a hearing as soon as practicable
but not Jess than 1% days from the date of the request. If
the commissionar findse after the hearings that the form is
not in compliance with [this act]es he may disapprove the

form and issue a final order to that effect. Notice of

-~ 18 67/
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disapprovale including the grounds for disapprovales msust be
presented to the corporation within 30 days after the
hear inge The final order is effective 30 days after
presentation of the notice of disapprovals.

{2) A corporation whose forms have been ordered
discontinued by the commissioner may appeals within 15 days
after an orders to a district courte The courts upon filing
of the proper petitions shal?l cause the forms and orders of
the commissioner to be brought before its and upon hearing
the cases the court shall either affirm or reverse and
vacate the order of the commissioner.

(3) The court esay suspend or stay a final order of the
commissioner under this section pending trial of the issues
or an appeale

Section 18. Financial security. (1) The corporation
shall maintain at all times unobligated funds adequate to
aeets

(a) its obligations under sembership contractsi and

(b} all costs and expenses.

{2} In additions reserves of a %legal services
corpoeration in cashs cartificates of deposite obligations
issued or guaranteed by the government of the United Statess
or other assets approved by the commissioner must be
maintained in an amount not less than the lesser of:

(a) $5004000; or
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{b) an amount equal to 1 month®s average income from
dues or fees paid to the corporation by its members or
beneficiaries.

(3) TYhe det>rmination of minimum reserves is subjecty
as to amocunts payable to contracting attorneysy to any right
of the corporation to prorate amounts under the terms of its
contracts with contracting attorneyse The commissioner may
decrease or suspend the requirements of this section if he
finds that the action Is in the best interest of the members
of the corporations

Section 19« Annual reporte Each legal services
corporation shall wmake and fite annually with the
commissioner before March 1 a report under ocath setting
forths

(1) the name of the corporation;

{2} the address of its registered office in this state
and the name of its registered agent at that address;

(3} the names and addresses of its directors aru
officers;

(#) a brief statement of the character of the affairs
which the corporation is actually conducting;

(5) the amount of all dues or fees collected from its
members in the last fiscal years the amounts actually paid
during that year for legal services for the benefit of its

members or beneficiariess and the amounts ptltaced in

-2~
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reserves;

{6) a balance sheet and statement of income and
expenditures for the most recent fiscal year of the
corporations prepared and verified by two officers of the
corporation and certified by a certified public accountant;
and

(T a statement of any other facts or information
concerning the financial affairs of the 1legal services
corporation which may be reasonably required by the
commissioners

Section 20. Examination of a lTegal services
corporatione (1) If the coswmissioner believes a legal
services corporation is unable or potentially unable to
fuifill its contractual obligations to its wmembersys the
commissioner may conduct an examination of that corporatione

{2} Each officers employees or agent of 2a Jlegal
services corporation examined shall produce and make
available to the commissioner or his examiners the accountss
recordses documentss filess informations assetss and matters
in his possession or control relating to the subject of the
exdaminatione

(3) The <commissioner or his examiner shall make a
verified report of the examinations

(4} The report shall comprise only facts appearing

from the bhookss papersy recordsy and documents of the
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corporation examined; facts ascertained from the testimony.s
under oaths of individuals concerning its affairsi and
conclusions and recommendations as warranted by those factse.

{5) The comsissioner shall furnish a copy of the
proposed raport to the corporation examined not less than 20
days prior to its filing in his office. 1f the corporation
requests a hearings In writings within the 20-day periode

the commissioner shall grant one with respect to the report

. and shall not file the report until after the hearing and

after -odiflcatlon;' if anys that the commissioner considers
properse

Section 2l. Feese (1) Each legal services corporation
aust pay the following fees to the commissioner for
enforcemant of the provisions of [this act]:

{a) enroilment representative’s lticense:

{i} application for an original license including
examination and issuance of licensGesscscscscacencnccaneslil;

{i1) annual renewalecasecsssssssncscscassncscosonsesss 53

{b) filing any other statement Or reporteecscccccces 1;

Ic} for 2 certified copy of any document or other
paper filed in the office of the COmBISSiONErecvesssnccosesre
secesscacsensenscsscscseseancsrvsavencascanensass0 cents 3 pages

{d} Ffor the certificate and for affixing the seal
theéretocecsssscscssscenesscssanesssnescessnssscncscosnseld 13

{e) filing of a -ed:ership CONtracteessssnnsecsssnsa$lii;

HEE]
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(Fy fiting of a wembership contract packageecseceees$25;

(g} filing the annNual reportecssccccccsessasss2l cents
for each individual or family unit the corporation covered
at the close of the year to which the annual report is
applicables with a minisum of $100.

{2) The commissioner shall deposit with the state
treasurer to the credit of the general fund all fees
received by him under this sections

Section 22« Premium tax exemption. A legal services
corporation is exempt from all premium taxese

Section 23, Grilevance procedure -- complaints against
the corporations A member of 3 legal services corporation
who balieves himself to be aggrieved by any act or omission
of the corporation or Its officerse directorss or employees
may file a statement in writing of his grievance in the
office of the commissioners and the commissioner may
investigate the grievance. No investigation by the
commissioner may act as a bar to any suit in a court of
competent jurisdiction instituted by the aggrieved meaber or
as a bar to any defense by the involved corporation.

Section 24« Grievance procedures -— complaints against
attorneyse The commissioner shall refer any complaints
received by him concerning the conduct of contracting
attorneys to the commission on practice of the Montana

supreme courte
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Section 25« MHalpractice insurancees Contracting
attorneys shal! wmsaintain such malpractice insurance as the
corporation considers propere The commissioner may establish
a rule setting 3 minimum amount of malpractice coverage to
be maintained by each contracting attorney.

Section 26« Nonliability for attorney's malpractice.
A legal services corporation and its officers and directors
ara not liable for damages resulting from neglects
misfeasances malfeasances or malpractice on the part of any
contracting attorney.

Section 27. Trade practices prohibiteds In order to
regulate trade practices of legal services corporationss the
following prohibitions are imposed:

(1) No person may makey issu@e Circulates or cause to
be mades Iissueds or circulated any estimates circulars or
statement misrepresenting the terms of any tlegal services
corporation membership contract issued or to be issued or
the benefits or advantages prosised thereby.

(2) No person may makes pub¥ishy disseminates
circulates or place before the public or causes directly or
indirectlys to be madey publisheds disseminateds circulateds
or placed before the publice in a newspapers magazines or
other publication; in the form of a notices circulars
pamphlety lettere or poster; over any radio or television

station; or in any other ways an advertisemente

-16-
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announcementy or statesent containing any representation
with respect to the business of a tegal services corporation
which is false or misleadings

{3) No person may make or issue or cause to be made or
issued any written or oral statemsent sisrepresenting or
making incomplete comparisons as to the termsy conditionss
or benefits contained in any 1legal services corporation
membership contract tending to induce a member to cancel or
convert any membership contracts

{4) No person may file with any public official; makes
publishe disseminates circulates or deliver to any persons
place before the publici or causes directly or indirectly,
to be mades publisheds disseminatede circulatedsy delivered
to any persons or placed before the public any false or
misleading statement concerning the financial condition of a
legal services corporation with intent to deceives

(5) No person may make any false entry in any books
reporte Or statement of any legal services corporation with
intent to deceive any agent or examiner lawfully appointed
to examine its condition or any of its affairs or any public
official to whom the legal services corporation is required
by law to report or who has authority by law to examine its
condition or any of its affairs. Mo person mays with 1like
intenty willfully omit to make a true entry of any material

fact pertaining to the business of the 1legal services
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corporation in any books reports or statesent of the legal
servicaes corporatione

(6) No person may makes publishs disseminates or
circulate. directly or Indirectlys or alde asbets or

pubtishing,

circulating of any oral or written statement or any

encourage the makinge disseninatings or
pamsphlets circularys articles or literature which is false or
maliciously critical of or derogatory to the financial
condition of 8 legal services corporation or of an
organlzation proposing to become E legal sarvices
corporation and which is calculated to injure any person
engaged or proposing to sngage In the business of operating
a legal services corporations

(7T) No person may enter Into an agreemsent to commit
ore by any concertaed actions comsit any act of boycotts
coercions or intimidation resulting in or tending to result
in unreasonable restraint of the operation of legal services
corporationse.

{8) No person say knowingly make or permit any
unreasonable discrimination between Individuals in any
classification established by a leqal services corporation
as to the amount of dues or rates charged for any membership
contracte the benefits payable thersunders any of the terms

and conditions of the contracts or any other mattere

Howeverey a legal services corporation maye within the

~ B 61/
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discretion of its board of directorse limit or define the
classes of persons who are eligible to become memberse limit
and define the benefits which it will furnishs and define
such benefits as it undertakes to furnish into classes or
kindse A Yegal servicaes corporation may make available to
its members legal services or reimbursement therefor as the
board of directors of that corporation may approves

Section 28. Certain exclusions. (1) Nothing contained
in [subsection (8) of sectlion 27] includes within the
definition of discrimination any of the following practices:

{3} readjusteent of the rate of paysent for wmembership
in a legal services corporation under a3 group contract based
on the loss or expense experience thereunder at the end of
the first or any subsequent contract year thereunder which
mady be made retroactive only for that contract year; .

(b} in the case of membership contracts issuved on the
preauthorized bank draft or similar planss making allowance
to wmeabers in an amount which fairly represents the saving
in collection expense;

{c) reduction of the rate of payment for group
contracts covering a large nusber of members not exceeding
savings in administrative expenses reasonably attributable
to these contracts as compared with contracts offering
simitar benefits to smaller numbers of meabers;

{d) issuing individual) wewmbership contracts on a

-19-
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wsalary savings® or payroll} deduction plan reasonably
commensurate with the savings made by use of such plane.

{2) Nothing in [this act] gives the commissioner power
to fix and determine a rate level by classification or
otherwisees

Section 29. Notice of violation — conference. If the
commissioner for any reason has cause to believe that a
violation of fthis act] has occurred or is threateneds the
commissioner may give writtan notice to the 1leqal services
corporation and to the representatives or other persons who
appear to be involved in the suspected violation to arrange
a conference with the alleged violators or their authorized
representative for the purpose of attempting to ascertain
the facts relating to the suspected violation ands in the
evant it appears that a violation has occurred or s
threateneds to arrive at an adequate and effective means of
correcting or preventing the violations

Section 30. Cease and desist order -— hearinge {1l) T .e
commissioner acting in the name of the state may issue an
order directing a 1egal services corporation or a
representative of a legal services corporation to cease and
desist from engaging in any act or practice in violation of
the provisions of {this act]e.

{2} Mithin 15 days after service of the orders the

respondent may request a hearing on the guestion of whether
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acts or practices in violation of {this act] have occurrede
The hear ing must be conducted under the Montana
Administrative Procedure Act.

Section 3le Injunctive reliefs If there has been a
violation of the provisions of [this act] and the
commissioner elects not to issue a cease and desist order
or if there is noncompliance with a cease and desist order
issued under [this actle the commissioner may Institute a
proceeding to obtain injunctive reliefy receiverships or
other appropriate relief in the district court of the county
in which the violation occurred or in which the principal
place of business of the legal services corporation is
locatede. Any proceeding under this section must conform to
the requirements of Yitle 27y except that the commissioner
is not required to allege facts tending to show the lack of
an adequate remedy at law or tending to show irreparable
damage or 10S$Se

Section 32. Dissolutions A dissolution or liguicdation
of a legal services corporation must be wunder the
supervision of the commissionere and members® claims must be
given priority over all other claims except cost of
liquidatione

Section 33. Method of dissolutions A legal services
corporation may be dissolved at any time by a vote of its

board of directors after such action has been approved by

~21-

@ ® =~ O Wwm s W N

- g e
w N = O

LC 1475701

the commissioner. In the case of voluntary dissolutions the
disposition of the affairs of the corporation must be made
by the officerss and when the liguidation has been coepleted
and a final statement has been filed with and approved by
the commissionery the provisions for voluntary dissolution
under the Montana Nonprofit Corporation Act sust be followed
to dissolve the corporations In all other cases in which a

legal services corporation is found to be Insolvent or to

. have violated the provisions of {this act]ly on a

detersination of that condition and after due notice and
hearings the affairs of the corporation must be disposed of
by a liquidator appointed by and under the supervision of

the commissioner.

-End-
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STATE OF MONTANA
REQUEST NO. 463-79
i FISCAL NOTE

Form BD-15

4
In compliance with a written request received _-M_il_r?,l).._ﬁ.-._._._.,m —, 19 79 , there is hereby submitted a Fiscal Note
for __House Bill 691 ___ _ pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

» . R . . R . . .
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 691 is an act to permit the formation of nonprofit corporations to provide prepaid legal
scrvices and for their regulation by the Commissioner of Insurance.

. ASSUMPTIONS:

1. Act effective July 1, 1979.
. 2. One additional FTE required.
3. Desk, calculator and typewriter required.
4. Commissioner required to design forms to gather information, license enrollment representatives,
= approve forms, handle complaints.
FISCAL. IMPACT: FY80 FY81
& . ———pte N —
Additional revenue from license and other fees $ 0 $ 500
Less: Additional expenditures
Personal services 12,200 12,932
Operating cxpenses 2,800 2,050
Equipment 1,500 0
r 16,500 14,982
Net additional cost due to proposed legislation $16,500 $14,482

The additional cost must be funded from the State General Fund.

i&'é‘ “/‘! DZ‘ 0}4&—:-_‘_466'\
BUDGET DIRECTOR /

Office of Budget and Proér'am Planning
Date: ::’,// &7 j’
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STATEMENT OF INTENT RE: HB 691

If the commissioner chooses to excercise his discretion
and issue rules under ST(2) of [the act] then the following
considerations should guide hime

The purpose ot the law is to tacilitate the providing
legal services through a prepayment plane This is similar to
medical  prepayment plans  in their infancy many years adgoe
Ihe watchiword should ease in establishing such plans because
the ainitial plans are likely to be small without large
amounts of capital to comply with lenqthy and detailed rules
and  proceduress The rules should safequard the members by
roequiring that the contracting attorneys agree to provide
the services duriny the term of tne membership contractse
This means  that  there must he a sufficient nuaber of
contracting attorneyss It the membership contract is local
in scope then a sufficient numder of local attorneys should
be contracting attorneyse Complementary to this
consideration is the policy of the Legislature that members
have ftree cnoice of attorneyse The sponsoring organization
should not specify the attorneys available to the memberse
any  rules promulgated pertaining to contracting attorneys
should make the free choice of attorneys an inteqral feature

of the rulese To further this gonal the ruless if anys should



make it easy for an attorney to become a contracting
attorney. For examplev'an attorney should be able to become
a contracting attorney by submitting a claim after bhaving
performed services for a membersy 50 that there are not
“naperwork®™ parriers to the member®s ability to obtain leqal
services when and where he desirese

First adopted by the HNUSE COMMITIEE fin JUDJCTARY  on

February 18¢ 1979,
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STATEMENT OF INTENT RE: HB 691

If the commissioner chooses to exercise his discretion
and  issue rules under S$S7{2) of [the act] then the following
considerations should guide hime

The purpose of the law is to facilitate the providing
tegal services through a prepayment plans This is similar to
medical prepayment plans in their infancy many years ago.
The watcnword should ease in establishing such plans because
the initial plans are 1likely to be sm®mall without large
amounts of capital to comply with lengthy and detailed rules
and proceduress The rules should safeguard the members by
requiring that the contracting attorneys agree to provide
the services during the term of the mesbership contracts.
This means that there must be a sufficient number of
contracting attorneyse If the meambership contract is Yoca?
in scope then a sufficient number of Tocal attorneys should
De contracting attorneyse Complemantary to this
consideration is the policy of the tLegisltature that members
have free choice of attorneyse The sponsoring organization
should not specify the attorneys available to the memberss
Any rules promulgated pertaining to contracting 3ttorneys
shuuld make the free choice of attorneys an integral feature

of the ruless To further this goal the ruless if anyes should

make it easy for an attorney t2 become a contracting
attorneye For examples an attorney should be able to become
a contracting attorney by submitting a3 claim after having
performed services for a members sSo that there are not
"paperwork™ barriers to the member®s ability to obtain Tegal
services when and where he desires.

First adopted by the HOUSE COMMITTEE ON JUDICIARY on

Fabruary 18+ 1979
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HOUSE BILL NO. 691
INTRODUCED BY HARRINGTONe RAMIREZe QUILICI,

KEMMISy DATLYs COONEYs PAVLOVICHs YARDLEY

A BILL FOR AN ACT ENYITLED: ™AN ACT TQ PERMIT THE FORMATION
OF NONPROFIY CORPORATIONS TO PROVIDE PREPALOD LEGAL SERVICES

AND TO REGULATE THE ACTIVITIES 0OF SUCH CORPORATIONS.™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section ls Short title. [This act) may be cited as the
"Prepaid Legal Services Act".

Section 2« Purposes The purpose of [this act] is to
permit and encourage the formation of nonprofit prepaid
legal services plans in order to make tegal services more
available to the publice

Section 34 Definitionss. As used in {this act)]e the
following definitions apply:

(1) ™“Attorney™ wmeans a3 person who is currantly an
active member of the state bar of Montanaa.

{2) "Applicant® means a person applying for a contract
for performance of 1legal services through a corporation
organi2ed or operating under [this act].

{3) ™"Commissioner”™ means the commissioner of insurance
of the state of Montanae.

(4) ™“Contracting attorney®™ means an attorney who has
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entered into a contract with a legal services corporation as
provided in fsection 93

{31 "Leqgal services corporation® means a nonprofit
corporation organized for the purposes of establishing and
cperating a nonprofit plan or plans under which prepaid
1ngal services or reimbursement therefor is furnished to
membearse

{6) ™Member™ means a3 person entitled to the
performance of legal services under a contract with a legal
services corporati;n.

(T) ™Membership contract"™ means any agreements
contracts or certificate by which a 1legal services
corporation describes the 1legal services to which its
members are entitleds

Section &« Purposes of legal services corporation. (1)
A leqal services corporation may be organized for the
purposes of:

(a) establishiny and operating a voluntarys nonprofit
plan or plans under which lenal services or reimbursement
therefor is furnished to persons who become members or
beneficiaries;

(b) acting as agent or intermediary for other legal
services corporationss for governmental bodies or agenciess
or for other corporationse associationss partnershipse or

individuals in the field of legal services: and

-2~ HB 691
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{c) the promotion of social welfare through research
and through charitables educational:s and related activities.

{2) No profit orqganization may be a legal services
corporation. No groups associitions or corqanizdetion <created
for or engaqged in business or activity for profity provision
for the incorporation of which is wmade by any of the
corporation laws of this states may be orgaﬁized or
operateds directly or indirectlys as a legal services
corporatione

Section 5. Application of other 1lawse (1} A leqal
servicaes corporation is subject to the provisions of the
Montana Nonprofit Corporation Act to the extent that such
provisions are not in conflict with the provisions of [this
act)e

{2} A legal services corporation which complies with
{this act] is not considered as being engaged in the
business of insurance or transacting insurance business and
is not subject to the laws regarding insurerse.

Section be Application of Montana Administrative
Procedure Act. A1l final! administrative actions or decisions
of the commissioner under {this act) are subject to judicial
review in accordance with the Montana Administrative
Procedure Acte

Section T« Participation contracts —- agreesents with

insurerse (1) A legal services corporation may contract with

-3- HS 591
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ovther legal services corporations and insurers licensed +n
do business in Montana for joint participation through
mutualization contract agreements or guaranty treaties and
nay otherwise coede or Jccept lwgal services ohligations from
such organizations. Prior to their effectivenesss the
contract formse documentss treatiess or agreement forms must
be filed with and approved by the commissioner as beina in
accordance with the plan of operation of the corporations

{2} The commissioner wmay issue such rules concerning
participation contracts and agreements with insurers as he
considers necessary to carry out the purposes of [this act].

Section 8. Management and exclusive agency contractse.
{1) No 1legal services corporation may enter into an
exclusive agency or mamagement contract unless the contract
is first filed with and approved by the commissionere

{2) ‘The commissioner shall disapprove a contract
submitted under subsection (1) if he finds that:

ta) it subjects the corporation to excessive charqges;

{b) it extends for an unreasonable period of times

{c) i+t does not contain fair and adeguate stangards of
performance;

{d} the persons empowered under the contract to manage
the corporation are not sufficiently trustworthys competent.
and free from conflict of interest to give reasonablte

assurance that the interests of the corporation®s

-l HB 591
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participants ana creditors and the interests of the public
will be protected; or

{e) the contract contains provisions which are tikely
to impair the interests of the corporation's participants or
creditors or the interests of the publics

Saction 9. Agreements with contracting attorneyss A
legal services <corporation may contract with attorneys in
such 3 manner as to assure to each participant holding a
membership contract of the corporation the furnishing of
such legal services by a contracting attorney as agreed upon
in tn? membership contracte The corporation may liwmit in the
membership contract the types and extent of benefits and the
circumstances in which legal services will be furnished.

Section l0e Corporation to have a sufficient number of
contracting attorneyse. Before issuing any mesbership
contractss a leqal services corporation shall have contracts
with o sufficient number of contracting attorneys to enable
it to fulfill its contractual obligations to its members. As
1nona as the corporation has obligations under membership
contractss it shall maintain contracts with a sufficient
number of contracting attorneyse. Ten percent of the
currently active members of the state bar of Montana is
altways sufficiente The commissioner may allow a legal
services corporation to operate with less than 10% of the

active memoers of the state bar of Montana under contract if

-5a HS 691
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the commissioner determinpes that the number of 2ttorneys
under contract is sufficient under the circumstancess

Section 1l. MNoninterference with attorney-client
relationshipns. (1) A 1legal services corporation may not
itself practice law in any eanner nor may it control or
attempt to control the relations between a wmember and the
member®s attornay. It shall confine its activities to
contracting as an agent on behalf of its members for lagal
services to be rendered by contracting attorneys who may
never be a-ployees'of the corporation but wust always be
independent contractors maintaining direct attorney-client
relationships with the sembers.

{2) A leyal services corporation sust offer the same
coatract terms to all atterneys who desire to become
contracting attorneyss

Section 12 Membership contractse A legal services
corporation shatl issue a membership contract to each
applicant it accepts as a membere. A membership contract may
be on an individuale groups or franchise basis and may
provide for payments to help defray the costs of Tlegal
servicoes provided by noncontracting attorncyse

Section 13« ODefinition of enroliment representativee
{1} A person whos for compensations solicits membership in a
prepaid legal services plan offered by a teqal cservices

corporation is an enrollment representative of that

—6- HB 691
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corporatione

{2} For the purposes of [this act]es an enrollment
represaentative does not include an individual:

{3) employed -by enrollment representatives for the
performance of clericals stenographice and similtar office
duties;

(b) empltoyed for taking applications for coverage on a3
nonregular basis in the office of an  anrollment
representative;

(c) whao secures and forwards information for an
existing group contractor for the purpose of enrolling
individuals under an existing group contracte

Section l4e Licensing of enrollment representatives.
(1) Each 1legal services corporation shall notify the
commissioner through its proper officar or agent of the
names titles and address of each person it desires appointed
as an enrcllisent representatives The notice must be
accompanied by a written application upon a form furnished
by the commissioner from the appointee.

{2} The commissioner shall issue an appointee &
license to act as an enrollment representative of the
corporation ifse upon receipt of the written application
provided for in subsection {1} accompanied by the proper
fees it appears that the appointee:’

{a) is a competent and suitable person who intends to

-T- HA 691

10
i1
12
13
14
15
16
17
13
19
20
21
22
23
24

25

HR 069L1/72

hold himself -~ut in good faith as the corporation®s
enrollment representative; and

(b} qualific. under the provisions of this sectione

{3) If the commissioner considers it desirabley he may
require an  appointee to sSubmit to an examination to
determine the gqualifications of the ippointee to act as an
enrollment representatives The examination shall inquire
into an applicant®s knowledge of the provisions of [this
act] and of the forms submitted and used by the emnloying
corporations

{#} Upon receipt by the commissioner of notification
from a legal services corporation that the corporation
desires a particular individual to be appointed as its
enrollment representatives that person has a terporary
enroliment representative’s ticense until the commissioner
notifies the corporation of action taken upon the
applicatione If the commissioner rejects the applications
the prospective appointee’s =2ligibility to act as an
enrollment representative ceases on the day the corporation
is notified of a final rejection.

{5) The commissioner shall notify both the appointee
and the corporation in writing of any refusal to grant a
licenses No application may be finally rejected without 2
hearing or examinatione

Section 15« License renedale. Unless revoked by the

-8~ 4R 591
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commissioner or unless the corporation by written
notification to the commissioner cancels the authority of an
enrclliment representative to act for ite 3 license issued or
a renewal thereof expires on January 1 after its issuance. A
license may be renewed annually upon payment of the annual
ticense renewal fee as provided in [section 217].

Section 16« Suspension and revocation of licenses (1}
The commissioner may suspend for not more than 12 manths or
revoke or refuse to continue any license issued under {this
act] if he finds that as to the licensee any one or more of
the following causes exist:

{a) any cause for which issuance of the license could
have teen refused had it then existed and been known to the
commissicner;

(b} obtaining or attempting to obtain & 1license
through misrepresentation or fraud;

{c) wviolation of or noncompliance with applicable
provisions of [this act] or willful violation of any lawful
rute or order of the commissioner;

(d) misappropriation or conversion to his own use or
illegal withholding of money or property helonging to the
legal services corporationy its memberss beneficiariess or
others and received in the conduct of business under the
license;

{e) conviction of a felony involving moral turpitude;
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{f) fraudulent or dishonest practices in the conduct
of his affairs under the license; or

{g) incompetences untrustworthinesss or injury and
1oss to the public while acting under the license.

(2) Mo action may be taken under subsection {1} unless
a bhearing has beeﬁ qranted the Vicensee with 29 days®
noticee The notice and the reasons for the coamissionert®s
action must be sent by certified mail to the licensee and
the corporatione

Section 17. Forms  -- Fitings disapproval by
commissioner. (1} A copy of all forms of the membership
contract or any type of endorsement Or rider must be filed
with the commissioner within 30 days after that form is
first usede When a form does not comply with the
requirements of ([this actl]s the commissioner shall notify
the corporation in writing of that failure and include the
reasons for his opinion. Unless the corporation requests 2
he;rin; within 10 dayss notice by the commissioner disallows
use of this form by the corporation. If the corporation
chatltlenges the commissioner®s disallowance of 3 forme the
corporation shall request a hearing on that issuee. The
commissioner shall schedule a hearing as soon as practicable
but not 1less than 15 days from the date of the requeste If
the commissioner findsy after the hearings that the form s

not in compliiance with [this act]s he may disapprove the

~-i0- HB 691
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form and issue a final order to that effect, Notice of
disapprovals inctuding the grounds for disapprovale must be
presanted to the corporation within 37 days after the
hearinge. The final order is effective 3I0 days after
presentation of the notice of disapprovale

{2) A corporation whose forms have beoen orderad
discontinued by the commissioner may appeals within 15 days
after an orders to a district courte The courty upon filing
of the proper petitions shall cause the forms and orders of
the commissioner to be brought before ity and upon hearing
the cases the court shall either affirm or reverse and
vacate the order of the commlissioner.

{3) The court may suspend or stay a final order of the
comamissionar under this section pending trial of the issues
or an appeals

Section 18« Financial securitye (1) The corporation
shall maintain at all) times unobligated Ffunds adequate to
meet:

fa) its obligations under membership contracts; and

{b} all costs and expensecse

{2} In additions reserves of a legal services
corporation in cashe certificates of deposits obligations
issued or guaranteed by the government of the United Statess
or other assets approved by the commissioner wmust be

maintained in an amount not less than the lesser of:
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{a} 8500.,000; or

{b} an amount equal to 1 month®s average income from
dues or fees paid to the corporation by its members or
beneficiariess

{3) The deteraination of minimum reserves is subjects
as to amounts payable to contracting attorneyss to any right
of the corporation to prorate amounts under the terms of its
contracts with contracting attorneyse The commissioner may
decrease or suspend the requirements of this section if he
finds that the action is in the best interest of the members
of the corporations

Section 19« Annual reporte Each Tegal services
corporation shalt make and file annually with the
commissioner before March 1 a report under oath setting
forths

{1} the name of the corporation;

{2} the address of its registered office in this state
and the name of its registered agent at that address;

{3) the names and addresses of its directors and
officers;

{4) a brief statement of the character of the affairs
which the corporation is actually conducting;

{S) the amount of all dues or fees collected from its
members in the last fiscal years the amounts 3actually paid

during that year for legal services for the benefit of its

-12- HB 391
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members or beneficiariese and the amounts placed in
reserves;

{6) a balance sheet and statement of income and
expenditures for the most recent fiscal year of the
corporatione prepared and verified by two cofficars of the
corporgtion and certified by a certified public accountant;
and

{7) a statement of any other facts or information
concerning the financial affairs of the legal services
corporation which may be reasonably required by the
COMMisSsionera

Section 20« Examination of a legal services
corporations (1) 1If +the commissioner believes a legal
services corporation is wunable or potentially unable to
fulfill its contractual! obligations to its memberss the
commissioner may conduct an examination of that corporation.

(2) Each officers employeee or agent of a 1egal
services corporation examined shatl produce and make
available to the commissioner or his examiners the accountss
recordss documentse filess informations assetss and matters
in his possession or control relating to the subject of the
examinations

{3y The commissioner or his examiner shall make a
verified report of the examinaticne

(4) The report shall comprise only facts appearing
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from the booksSe paperss recordss and documents of the
corporation examined; facts ascertained from the testimonys
under oathy of individuals <concerning #ts affairss and
conclusions and recommendations as warranted by those factse

{5) The commissioner shall furnish a copy of the
proposed report to the corporation examined not less than 20
days prior to its filing in his office. If the corporation
requests a hearings in Wwritings within the 20-day period.
the commissionesr shall grant one with respect te the report
and shall not file the report until after the hearing and
after aodificationss if anye that the commissioner considers
propare

Section 2l. Feess (1) Each lega) services corporation
must pay the following fees to the commissioner for
enforcement of the provisions of [this act}:

{2} enrollsent representative’s license:

(i) application for an oriqinal license including
examination and issuance of 1iCeNS@esscsessecncascneneeasll;

[ii) annual renewdlessensvscavecsscnnscsssnsssascnsst 53

tb) filing any other statesent Or reportevececccaes 1;

(c) for o certified copy of any document or other
paper filed in the office of the COMMiISSiONCresessesnvensanse
Seevesssssrsevessrssrcscssnscsnassascsescens’D Ccents a page;

(d} for the certificate and for affixing the seal

theretoessessnsseesncssssvscctcnssnsssnsseesoscsecscnsesasdh 1}

“14- HB 691
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{@) filing of a meabership CONtractesssesrcacsenseeadlil}

{(f) filing of 3 membership contract packageescseees?25;

(3) filing the annual repoOrtecavcssccsaaacnsee?l cuents
for each individuaf or family unit the corporation covered
at the close of thae vyear to which the annual report is
applicables with 3 minimum of $100.

(2) T¥The commissioner shall deposit with the state
treasurer to the credit of the general! fund all fees
received by his under this section.

Section 22. Premium tax exemptions A legal sorvices
corporation is exempt from all premium taxes.

Section 23. Grievance procedure -- complaints against
the corporatione A member of 3 legal services corporation
wha believes himself to be aqgrieved by any act or owission
of the corporation or its officerss directorss or employees
may file a statement in writing of his grievance in the
office of the commissionery and the cosmissioner may
investigate the grievances No investigation by the
commissioner may act as a bar to 3ny suit in a court of
competent jurisdiction instituted by the aggrieved member or
as & bar to any defense by the involved corporatione

Section 24« Grievance procedures -~ complaints against
attorneyse The commissionar shall refer any complaints
received by him concerning the conduct of contracting

attorneys to the commission on practice of the Montana
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sSupreme courtes

Section 25. Malpractice insurancee. Contracting
attorneys shall maintain such malpractice insurance as the
corporation considers propere The commissioner may establish
3 rule setting a minimum amount of malpractice coverage to
b2 maintained by each contracting attorneys

Section 26« MNonliability for attorney's malpractices
A lega) services corporation and its officers and directors
are not liable for damages resulting from neglects
misfeasances malfeasances or malpractice on the part of any
contracting attorneya.

Section 2T Trade practices prohibitede In order to
regulate trade practices of legal services corporationss the
following prohibitions are imposed:

(1) No person may makes issues circulates or cause to
be @mades issueds oOr circulated any estimates circulars or
statement misrepresenting the terms of any legal services
corporation membership contract issued or to be issued or
the benefits or advantages promised thereby.

[Z2) Ko person nay maker publishe disseminatey
circutates or place before the public or causee ditectly or
indirectlys to be mades publisheds disseminateds circulated,
or placed before the publice in & newspapers magazines or
other publication; in the form of a notices circulars

pamnrhlets lettersy or poster; over any radio or televisior

-16- HE 691
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station; or in any other ways an advertisements
announcementy or statement containing any representation
with respect to the business of a legal services corporation
whi-h is false or misleadinge

{3} No person may make or issue or cause to be made or
issued any written or oral statement misrepresenting or
making incomplete comparisons as to the termsy conditionsy
or benefits contained in any tegal services corporation
membership contract tending to induce a member to cancel! or
convert any membership contracte

{4} No person may file with any public official; makes
publishe disseminates circulates or deliver to any person;
place bdefore the public; or causas directly or indirectlys
to be mades pudlisheds disseminateds circulateds delivered
te any persons or placed before the public any false or
misleading statement concerning the financial condition of a
legal services corporation with intent to deceive.

{5y No person may make any false entry in any bookes
reports or statement of any legal services corporation with
intent to deceive any agent or examiner lawfully appointed
to examine its condition or any of its affairs or any public
official to whom the legal services corporation is required
by law to report or who has authority by iaw to examine its
condition or any of its affairs« No person mays with like

intenty willfully omit to make a true cntry of any materiat
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fact pertaining to the business of tha legal services
corporation in any books reporty or statement of the legal
seérvices corporations

{6) MNo person may maker publishy disseminates or
circulater directly or indirectly, or 2aide abete or
encourage the makings publishings disseminatings or
circulating of any oral or written statement or any
pamphlety Circulars articles or literature which is false or
maliciously critical of or derogatory to the financial
condition of a legal services corporation or of an
organization proposing to become a legal services
corporation and which s calculated to injure any person
engaged or proposing to engage in the business of operating
a legal services corporation.

{T) Ko person may enter into an agreement to commit
ors by any concerted actione commit any act of boycotts
coercions or intimidation resulting in or tonding-to result
in unreasonable restraint of the operation of legal services
corporationse

{8) HNo person may knowingly make or permit any
unreasonable discrimination between individuals in any
classification established by a legal <services corporation
as to the amount of dues or rates charged for any mesbership
contracts the benefits payable thercundery any of the terms

and conditians of the contracte or any other matter.
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Howeveres a legal services corporation mays within the
discretion of its board of directorse limit or defipe the
cltasses of persons who are eliyible to becume memberse limit
and define the benefits which it will furnishs and define
such benefits as it undertakes to furnish into ctasses or
kindse A legal services corporation may make availible to
its members legal services or reimbursement therefor as the
board of directors of that corporation may approve.

Section 28, C(ertain exclusionse {1) Nothing contained
in {subsection (%) of section 27} includes within the
definivion of discrimination any of the following practicest

(3} readjustment of the rate of payment for membership
in a legal services corporation under a group contract based
on the loss or expense experience therecunder at the end of
the first or any subsequent contract year thereunder which
may be made retroactive only for that contract year:

{b) in the case of membership contracts issued on the
preauthorized bank draft or siméilar ptanss making allowance
to members in an amount which fairly represents the saving
in collection expense;

(¢} reduction of the rate of payment for group
contracts covering a large number of mgmbers not exceeding
savings in administrative expenses reasonably attributable
to these <contracts as compared with contracts offering

similar benefits to smaller numbers of wmembers;
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{d) issuing #ndividual mombership contracts on a
*salary savings® or payroll deduction plan reascnably
commensurate with the savinds made by use of such plan.

{2} Nothing in [this act] gives the commissioner power
to fix and determine a rate level by classification or
otherwises

Section 2% MNotice of violation -- conferences If the
commissioner for any reason has cause to believe that a
violation of ([this act] has occurred or is threateneds the
commissioner may give written notice to the legalt services
corporation and to the representatives or other persons who
appear to be involved in the suspected violation to arrange
a conference with the alleged violators or their authorized
representative for the purpose of attempting to ascertain
the facts retating to the suspected violation ands in the
event it appears that a violation has occurred or s
threateneds to arrive at an adequate and effective means of
correcting or preventing the violation.

Section 30. Cease and desist order -- hearinge tl) The
commissioner acting in the name of the state may issue an
order directing a legal services corporation or a
representative of a legal services corporation to cease and
desist from engaging in any act or practice in violation of
the provisions of [this act]e.

(2) Hithin 15 days after service of the ordery +he
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respondent may -aquest a hearing on the question of whether
acts or practices in violation of [this act] have occurrede
The neariny must be conducted under the Montana
Administrative Procedure Act.

Section 3le Injunctive reliefs If there has been a
violation of the provisions of ({this act} and the
commissioner elects not to issue a cease and desist order
or if there is noncompliance with a cease and desist order
issued under [this act]s the commissioner may institute 2
proceeding to obtain injunctive reliefy receivershipe or
other appropriate relief in the district court of the county
in which the vialation occurred or in which the principal
place of business of the 1legal services corporation is
locatede Any proceeding undar this section must conform to
the req rements of Title 27, except that the commissioner
is not required to allege facts tending to show the lack of
an  adequate remedy at law or tending to show irreparabile
Jamajye or losSe

Section 32. ODissolutione A dissolution or Jigquidation
of a lTeqal services corporation must be wunder the
supervisicn of the commissioners and members* claims eust be
given priority over all other claims except cost of
ligquidatione

Section 33. Method of dissolution. A legal services

corporation may be dissolved at any time by a wvote of its
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board of directors after such action has been approved by
the commissionar. In the case of voluntary dissolutions the
disposition of the affairs of the corporation must be made
by the officerss and when the liguidation has been completed
and a final statement has been filed with and approved by
the commissioneres the provisions for voluntary dissolution
under the Montana Nonprofit Corporation Act sust be followed
to dissolve the corporations. In all other cases in which a
tegal services corporation is found to be insolvent or to
have violated fhe provisions of {this act]r on a
determination of that condition and after due notice and
hearinge the affairs of the corporation must be disposed of
by a liquidator appointed by and wnder the supervision of
the commissioneras

-End-
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STATEMENT OF INTENT RE: HB 691

If the commissioner chooses to exaercise his discretion
and issue rules under 57(2) of [the act]) then the following
considerations should guida hime

The purpose of the law is to facilitate the providing
legal services through a prepayment plane This is similar to
medical prepayment plans in their infancy many years ago.
The watchword should ease in establishing such plans because
the initial plans are likely to be small without 1large
amounts of capital to comply with lengthy and detailed rules
and proceduress The rules should safeguard the members by
requiring that the contracting attorneys agree to provide
the services during the term of the membership contractse
This means that there wmust be a sufficient number of
contracting attorneys. If the membership ccntract is tocal
in scope then a sufficient number of local attorneys should
be contracting attorneyse. Complementary to this
consideration is the policy of the Legislature that wmembers
have free choice of attorneyse The sponsoring organization
should not specify the attorneys available to the wmemberse.
Any rules promulgated pertaining to contracting attorneys
should make the free choice of attorneys an integral feature

of the ruless To further this goal the ruless if anys should

make it easy for an attorney to bDecome a contracting
attorney. For examples an attorney should be able to become
3 contracting attorney by submitting a claim after haQing
performed sarvices for a members s0 that there are not
"paperwork™ barriers to the member®s ability to obtain legal
services when and where he desires.

First adopted by the HOUSE COMMITTEE ON JUDICIARY on

February 18s 1979.
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HOUSE BILL NOe 691
INTRODUCED BY HARRINGTONs RAMIREZs QUILICI

KEMMISs DAILYy COONEYs PAVLOVICHe YARDLEY

A BTLL FOR AN ACT ENTITLED: ™AN ACT TO PERMIT THE FORMATION
OF NOMPROFIT CORPORATIONS TO PROVIDE PREPAID LEGAL SERVICES

AND TD REGULATE THE ACTIVITIES OF SUCH CORPORATIONS.®

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short titlee [This act] may be cited as the
“Prepaid Legal Services Act".

Section 2. Purpose. The purpose of [this act] is to
permit and encourage the formation of nonprofit prepaid
legal services plans in order to make legal services more
avai lable toc the publice

Section 3. Definitionse As used in {this act]s the
following definitions applys

{1} ™Attorney® means a person who s currently an
active member of the state bar of Montanae.

{2) ™applicant®™ means a person applying for a contract
for performance of legal services through a4 corporation
organized or operating under {this act]e

(3) *"Commissioner™ means the commissioner of insurance
of the state of MHontanae.

(%) "Contracting attorney” means an attorney who has

w o~
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entered into a contract with a legal services corporation as
provided in [section 9]).

(5} ™“Legal services corporation® means a nonprofit
corporation organized for the purposes of establishing anc
operating a nonprofit plan or plans wunder which prepaid
legal services or raeimbursement therefor is furnished to
members.

(6} “Hember™ means a person entitled to the
performance of legal services under a contract with a tegal
services corporation.

{7) “HMembership contract™ means any agreements
contracty or certificate by which a legal services
corporation describes the legal services to which its
members are entitled.

Section 4. Purposes of leqgal services corporations (1)
A legal services corporation may be organized for the
purposes of:

(3) establishing and operating a voluntarys nonprofit
pltan or plans under which legal services or reimbursement

therefor is furnished to persons who become wmembers or

‘beneficiaries;

(o) acting as agent or intermediary for other legal
services corporationse for governmental bodies or agenciess
or for other corporationsy associationss partnershipss or
individuals in the field of legal services; and

-2- HB 691
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{c) the promotion of social welfare through research
and through charitables educationals and related activitieses

{2} Mo gprofit organization may be a3 legal services
corporation. Mo grﬁupv associations or organization created
for or engaged in business or activity for profite provision
for the incorporation of which is made by any of the
corporation laws of this state. may be organized or
operateds directly or indirectlys as a legal services
corporations

Section S« Application of other lawse (1} A legal
services corporation is subject. to the provisions of the
Rontana Nonprofit Corporation Act to the extent that such
provisions are not in conflict with the provisions of [this
act]e

{2) A legal services corporation which complies with
[this act] is not considered as being engaged in the
business of insurance or transacting insurance business and
is not subject to the laws regarding insurerse

Section 6. Application of Montana Administrative
Procedure Act. All fina) administraotive actions or decisions
of the commissioner under [this act] are subject to judicial
review in accordance with the Hontana Administrative
Procedure Acte

Section 7. Participation contracts -- agreements with

insurerse (1} A legal services corporation may contract with
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other legal services corporations and insurers ticensed to
do business in Montana for jeoint participation through
mutualization contract agreements or quaranty treaties and
may otherwise cede or accept legal services obligations from
such organizationse Prior to thelr effectivenesse the
contract formsy documentss treatiese: or agreement forss must
be filed with and approved by the commissioner as being in
accordance with the plan of operation of the corporatione.

{2y The commissioner ®may issue such rules concerning
participation contracts and agreemants with insurers as he
considers necessary to carry out the purposes of [this act].

Section 8. Management and exclusive agency contractss
{1} No legal services corporation may enter into an
exclusive agency or management contract unless the contract
is first filed with and approved by the commissioner.

{2) The commissioner shall disapprove a contract
submitted under subsection {l) if he finds that:

(a) it subjects the corporation to excessive charges;

(b} it extends for an unreasonable period of time;

{c) it does not contain fair and adequate standards of
performance;

{d) the persons empowered under the contract to manage
the corporation are not sufficiently trustworthys competents

and free from conflict of interest to give reasonable

assurance that the interasts of the <corporation®s
—-6= HB 691
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participants and creditors and the interests of the public
will be protected; or

(e} the contract contains provisions which are likely
to impair the interests of the corporation®s participants or
creditors or the interests of the publics

Section 9. Agreements with contracting attorneyse A
legal services corporation may contract with attorneys in
such a manner as to assure to each participant bholding a
membership contract of the corporation the furnishing of
such legal services by a contracting attorney as agreed upon
in the membership contracte. The corporation may limit in the
membership contract the types and extent of benefits and the
circumstances in which legal services will be furnished.

Section 10« Corporation to have a sufficient number of
contracting attorneys. Before issuing any membership
contractsy a legal services corporation shall have contracts
with a sufficient number of contracting attorneys to enable
it to Fulfill its contractual obligations to its members. As
long as the corporation has obligations under wsembership
contractsy it shall maintain contracts with a sufficient
number of contracting attorneyse Ten percent of the
currently active members of the state bar of Montana is
always sufficient. The commissioner msay allow a legal
services corporation to operate with less than 10X of the

active members of the state bar of Montana under contract if
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the commissioner determines that the number of attorneys
under contract is sufficient under the circusstances.

S5ection ll. HNoninterference with attorney-client
relationshipss (1) A legal services corporation wsay not
itself practice law in any manner nor may it control or
attempt to control! the relations between a wmember and the
wember®s aJttorneye 1t shall confine its activities to
contracting as an agent on behalf of its members for legal
services to be rendered by contracting attorneys who may
never be employees of the corporation but msust always be
independent contractors maintaining direct attorney-cltient
relationships with the meubers.

{2) A legal services corporation must offer the same
contract terms to all attorneys who desire to become
contracting attorneys.

Section 12. Membership contractse A legal services
corporation shall issue a3 wmembership contract to each
applicant it accepts 2s a member. A mesbership contract may
be on an individuals groupe or franchise basis and may
provide for payments to help defray the costs of 1legal
services provided by noncontracting attorneyse

Section 13. Definition of enrollment representatives
{1) A person whos for compensations solicits membership in a
prepaid legal services plan offered by a legal services

corporation is an enrollment representative of that

-6~ HB 691
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corporation.

{2} For the purposes of [this act]s an enrolliment
reprasentative does not include an individual:

(a) e-ployed. by enrollment representatives for the
performance of clericaly stenographice and similar office
duties;

{b) employed for taking applications for coverage on a
nonreqular basis in the office of an senrolliment
represantat ive;

{c} who secures and forwards informsation for an
existing group contractor for the purpose of enrolling
individuals under an existing group contracte

Section i4. Licensing of enroliment representatives.
1) Each legal services corporation 3hall notify the
commissioner through its proper officer or agent of the
names titles and address of each person it desires appointed
s an enroliment representatives The notice must be
accompanied by a written epplication upon a form furnished
by the commissionsr from the appointee.

{2} The commissioner shall issue an appointes a
license to act as an enrcollasent representative of the
corporation ifs upon receipt of the written application
provided for in subsection (1) accompanied by the proper
fee, it appears that the appointee:

(a} is 3 competent and suitable person who intends to
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hold hisself out in good faith as the corporation's
enroliment representative: and

{b) quatifies under the provisions of this section.

{3} If the commissioner considers it desirabley he may
require an appointee to submit to an examination to
determine the qualifications of the appointee to act as an
enrollment representatives. The examination shall inquire
into an applicant®s knowladge of the provisions of {this
act] and of the forms submitted and used by the employing
corporations

(4} VUpon receipt by the commissioner of notification
from a legal services corporation that the corporation
desires a particular iIndividual to be appointed as its
enrollment representatives that person has a tewmporary
enrol Tment representative*s license until the commissioner
notifies the corporation of action taken upon the
applicatione If the commissioner rejects the applications
the prospective appointee’s eligibility to act as an
enroliment representative ceases on the day the corporation
is notified of a final rejection.

{5} The commissioner shall notify both the appointee
and the corporation in writing of any refusal to grant a
license. No application may be finally rejected without a
hearing or examination.

Section 15« License renewals. Unless revoked by the
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commissioner or unless the corporation by written
notification to the coemissioner cancels the authority of an
enroilment representative to act for ity @ license issued or
a renewal thereof expires on January 1 after its issuances A
license may be renewed annually upon payment of the annual
license renewal fee as provided in [section 21].

Section l6e Suspension and revocation of license. (1)
The commissioner may suspend for not more than 12 aonths or
revoke or refuse to continue any license issued under [this
act] if he finds that as to the licensee any one or more of
the following causes exist:

{a) any cause for which issuance of the license could
have been refused had it then existed and been known to the
commissioner;

(b} obtaining or attespting to obtain a 1license
through misrepresentation or fraud;

[c) wviolation of or noncompliance with applicable
provisions of [this act] or willful violation of any lawful
rule or order of the comwmissioner;

{d} misappropriation or conversion to his own wuse or
illegal withholding of money or property belonging to the
legal services corporations its mesberss beneficiariess or
others and received in the conduct of business under the
license;

{e) conviction of a felony involving moral turpitude;

-g9- HB 691
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(f} fraudulent or dishonest practices in the conduct
of his affairs under the license; or

(9) incompetences untrustworthinesss or injury and
loss to the public while acting under the licenses

{2) No action say be taken undar subgection (1) unless
a2 hearing has been granted the licensee with 20 days®
notice. The notice and the reasons for the cosmissioner’s
action must be sent by certified mail to the licensee and
the corporations

Section 1T« Forms - filinge disapproval by
commissioner. (L} A copy of all forms of the membership
contract or any type of endorsement or rider must be filed
with the commissioner within 30 days after that form is
first wusede sohen a form does not comply with the
requirements of [this act]s the commissioner shall notify
the corporation in writing of that failure and Iinclude the
reasons for his opinione Unless the corporation requests a
hearing within 10 dayss notice by the commissioner disallows
use of this form by the corporation. If the corporation
challenges the commissioner®s d}sal!ouance of a forme the
corporation shall request a hearing on that issue. The
commissioner shall schedule a hearing as soon as practicable
but not Jess than 15 days froam the date of the request. If
the commissioner findse after the hearings that the form is

not in compliance with [this act]s he may disapprove the

-10- HB 691
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form and issue a final order to that effect. Notice of
disapprovaly including the grounds for disapprovale must be
presented to the corporation within 30 days after the
hear inge The final order is effective 30 days after
presentation of the notice of disapprovale

{2 A corporation whose forms have bHeen ordered
discontinued by the commissioner may appeals within 15 days
after an orders to & district courts The courts upon filing
of the proper petitions shall cause the forms and orders of
the commissionrer to be brought before ity and upon hearing
the casey the court shall either affirs or reverse and
vacate the order of the commissionere.

{3) The court say suspend or stay 8 final corder of the
commissioner under this section pending trial of the issues
or an appeal.

Section 18. Financial security. (1) The corporation
shall maintain at all times unobligated funds adequate to
maet?

(a) its obligations under membership contracts; and

{b) all costs and expenses.

t2) 1In additions reserves of a 1tegal services
corporation in cashe certificates of deposits obligations
issued or guaranteed by the government of the United States,
or other assets approved by the commissioner must be

maintained in an asount not less than the lesser of:?
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(a) $500,000; or

(b} an amount equal to 1 month's average income from
dues or fees paid to the corporation by its members or
beneficliariess

13} The determination of minimum reserves is subjecte
as to amounts payable to contracting attorneyss to any right
of the corporation to prorate amounts under the terms of its
contracts with contracting attorneyse. The commissioner may
decrease Or suspend the requirements of this section if he
finds that the action is in the best interest of the members
of the corporations

Section 19 Anmual reporte Each Tegal services
corperation shall wake and file annually with the
commissionaer before March 1 a report under oath setting
forth:

(1) the name of the corporation;

{2) the address of its reqistered office in this state
and the name of its registered agent at that address;

{31 the names and addresses of its directors and
officers;

(4) a briaf statesent of the character of the affairs
which the corporation is actuaily conducting;

{5) the amount of all dues or fees collected from its
members in the last fiscal years the amounts actually paid

during that year for legal serviges for the benefit of its

-1z~ HB 691
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members or beneficiariesy and the amounts placed in
reserves;

{6) a balance sheet and statement of income and
expenditures for the most recent fiscal year of the
corporations prepared and verified by two officers of the
corporation and certified by a certified public accountant;
and

{T)} a statement of any other facts or information
concerning the financial affairs of the legal services
corporation which may be reasonably reqguired by the
commissionere

Section 20 Examination of a legal services
corporatione (1) If the commissioner believes a legal
services corporation is wunable or potentially unable to
fulfill its contractual obligations to its membersy the
commissioner may conduct an examination of that corporations

{2}y Each officery employee, or agent of a legal
services corporation examined shall produce and make
available to the commissioner or his examiners the accountss
recordsy documentss filesy inforsationes assetss and matters
in his possession or control relating to the subject of the
examinatione

{3y The commissioner or his examiner shall make a
verified report of the examinatione.

{4) The report shall comprise only facts appearing
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from the bookss paperss recordss and documents of the
corporation examined; facts ascertained from tﬁo testimonys
under oathy of individuals concerning Its affairs; and
conclusions and recommendations as warranted by those factsa

{5} The commissioner shall furnish a copy of the
proposed report to the corporation examined not less than 20
days prior to its filing in his offices If the corporation
requests a hearinge in writings within the 20-day periods
the cosmissioner shall grant one with respect to the report
and shall not file the report until after the hearing and
after modificationse if anys that the commissioner considers
proper.

Section 2l. Feese (1) £ach legal services corporation
msust pay the following fees to the commisslioner for
enforcement of the provisions of [this act):

f{a) enrollment representative’s license:

{iy application for an original! license including
examination and issuance of licens@esecvecesccercsncccsasiO;

{ii} annual renewaleecnccscscocnscsecsscsvsscssassccced 53

to) filing any other statement orf reporteccecsenced 13

{c) for a certified copy of any document or other
paper filed in the office of the commissionereececsscccenaccss
ssesssssssssasssssssnccncsusssssccensensesce’l cents a page;

{d) for the <certificate and for affixing the seal

theretODesseseresssssscsssssscsscssssncsnsnossosssconnnsscessed 1§
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(e} filing of 3 membership CONtractesscscscsscssenadll;

(f) Ffiling of a membership contract pBCckag@ececcsese$25;

{9) filing the annual reporteseccsceccssscssesell cents
for each individual or family unit the corporation covered
at the close of the year to which the annual report is
applicabler with 3 minisus of $100.

{2) The commissioner shall deposit with the state
treasurer to the credit of the generad--fund EARMARKED
BEVENUE FUNDs STATE INSURANCE COBMISSIONER ACCOQUNTs all fees
received by his under this section. IHE _FEES COLLECTEDR SHALL
BE_USED IQ PAY YHE COST OF THE QUILIES IMPOSED JPON _THE
COMMISSEOMER BY [IHIS ACT]s

Section 22. Prewium tax exemption. A legal services
corporation is exespt from all premium taxes.

Section 23« SGrievance procedure -- complaints against
the corporations A wmeamber of a legal services corporation
who believes himself to be aggrieved by any act or omission
of the corporation or its officerss directorss or employeas
may flle a statement In writing of his grievance iIn the
office of the commissionere and the commissionar may
investigate the grievances No investigation by the
commissioner may act as @ bar to any suit in a court of
competent jurisdiction instituted by the aggrieved member or

as a bar to any defense by the involved corporatione

Section 24. Grievance procedures -- complaints against
-15~ HB 691
. Ar

B B ~w W

10
11
12
13
14
15
16
17
18
19
z0
21
22
23
24

25

H8 0691/03

attorneyse. The commissioner shall refer any complaints
received by him concerning the conduct of contracting
attorneys to the cosmission on practice of the Montana
suUpreme courte

Section 25« Malpractice insurances Contracting
attorneys shall maintain such malpractice insurance as the
corporation considers propere The commissioner may establish
3 rule setting a3 minimus amount of malpractice coverage to
be maintained by each contracting attorneye.

Section 26« Monliability for attorney's wmalpractice.
A legal services corporation and its officers and directors
are not liable for damages rasulting from neglects
misfeasances malfeasances or malpractice on the part of any
contracting attorneye.

Section 27 Trade practices prohibiteds In order to
regulate trade practices of legal services corporationss the
following prohibitions are imposed:

{l} No person may maker issues circulates or cause to
be mades issuede or circulated any estimates circulare or
statement wmisrepresenting the terms of any legal services
corporation membership contract issued or to be issued or
the benefits or advantages prosised thereby.

{2) No parson nay makes publishs disseminates
circulates or place before the public or causes directly or

indirectlys to be made, publisheds disseminateds circulateds
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or placed befare: the publicy in 2 newspapers magazines or
other publication:i in the form of a notices circulary
pamphlets letters or poster; over any radio or television
stationj or in any other waye an advertisement,
announcements oOr statement containing any representation
with respect to the business of a leyal services corporation
which is false or misleadinge.

(3} No person may make or issue or cause to be made or
issued any written or oral statemsent wmisrepresenting or
wmaking incomplete comparisons as to the termss conditionss
or benefits contained in any legal services corporation
membership contract tending to induce a member to cancel) or
convert any membership contractes

{#) No person may file with any public official; makes
publishy disseminates circulates or deliver to any person;
place before the public; or causes directly or indirectly,
to be mades publisheds disseminateds circulateds delivered
to any persony or placed before the public any faise or
misleading statement concerning the financial condition of a
legal services corporation with intent to deceives

(S} No person may make any false entry In any booke
reports or statement of any legal services corporation with
intent to deceive any agent or examiner lawfully appointed
to examine its condition or any of its affairs or any public

official to whom the legal services corporation is regquired
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by law to report or who has authority by law to examine its
condition or any of its affairse No person mays with like
intentsy willfuily omit to make a true entry of any wmaterial
fact pertaining to the business of the legal services
corporation in any books reporte or statement of the legal
services corporationes

{6}y No person may makes publishs disseminates or
circulates directly or indirectlys of aide abets or
QSNCoUr age the makings publishings disseminatings or
circulating of aﬁy oral or written statement or any
pamphlets circulars articles or literature which is false or
maliciously critical of or derogatory to the financial
condition of a %Yegal services corporation or of an
organization proposing to become a legal services
corporation and which is calculated to injure any person
engaged or proposing to engage in the business of operating
a legal services corporations

(T} No person may enter into an agreement to commit
ore by any concerted actions commit any act of boycotte
coercionsy or intimidation resulting in or tending to result
in unreasonable restraint of the operation of legal services
corporationse

(8) No person may knowingly make or permit any
unreasonable discrimination between individuals in any

classification established by a3 legal services corporation
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as to the amount of dues or rates charged for any wembership
contracts the benefits payable thereunders any of the terms
and conditions of the contracte or any other mattere
Howevers a 1agal‘ services corporation msaye within the
discretion of its board of directorsy limit or define the
classes of persons who are eligible to become memberse timit
and define the benefits which it will furnishey ond define
such benefits as it undertakes to furnish into classes or
kindse A legal services corporation may make available to
its members legal services or reisbursesent therefor as the
board of directors of that corporation may approve.

Section 28. Certain exclusions. (1) Nothing contsined
in [subsection (8} of section 27} includes within the
definition of dgiscriaination any of the following practicest

(a) readjustment of the rate of paysent for msembership
in 8 legal services corporstion under 3 group contract based
on the loss or expense experience thereunder at the end of
the first or any subsequent contract year thereunder which
may be made retroactive only for that contract years

{b) in the case of membership contracts issved on the
preauthorized bank draft or similtar plansy making aliowance
to members in an amount which fairly represents the saving
in collection expense;

{c) reduction of the rate of payment for group

contracts covering a large number of members not exceeding
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savings in administrative sxpenses reasonably attrihutable
to these contracts as compared with contracts offering
similar benefits to smaller numbers of members;

{d} issuing individual wmembership contracts on a
"salary savings®™ or payroll deduction plan reasonably
commensurate with the savings made by use of such plane.

{2) Nothing in [this act] gives the commissioner power
to fix and determine a rate lavel by classification or
otherwise.

Section 29 Notice of violation -~ conferences If the
commissioner for any reason has cause to believe that a
violation of (this act] has occurred or is threateneds the
commissioner may give written notice to the legal services
corporation and to the representatives or other persons who
appear to be involved in the suspected violation to arrange
a conference with the alleged violators or their authorized
representative for the purpose of attempting to ascertain
the facts relating to the suspected violation andes in the
event it appears that a violation has occurred or is
threatened, to arrive at an adequate and effective means of
correcting or preventing the violatione.

Seaction 30. Cease and desist order —- hearinge. (1) The
commissioner acting in the name of the state may issue an
order directing a legal services corporation or a

representative of a legal servicgs corporation to cease and
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desist from engaging in any act or practice in violation of
the provisions of [this act]e

(2) #Within 15 days after service of the orders the
respondent may request a hearing on the question of whether
acts or practices in violation of [this act}] have occurred.
The hearing mUSt be conducted under the Montana
Administrative Procedure Acte

Section 31« Injunctive reliefs If there has been a
violation of the provisions of [this act} and the
commissioner elects not to issue 3 cease and desist order
or if there is noncompliance with a cease and desist order
issued under {this act]s the coamissioner may institute 23
proceeding to obtain injunctive reliefs receivership:s or
other appropriate relief in the district court of the county
in which the wviolation occurred or in which the principal
ptace of business of the 1legal services corporation is
locateds Any proceeding under this section must conform to
the requirements of Title 27+ except that the cosmissionar
is not required to allege facts tending to show the lack of
an adequate remedy at law or tending to show irreparable
damage or 10sSe

Section 32 Dissolutions A dissolution or liquidation
of a legal services corporation must be under the
supervision of the commissioners and members® claims must be

given priority over all other claims except cost of
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liquidations

Section 33. Method of cdissolutions A Tegal services
corporation may be dissolved at any time by a vote of its
board of directors after such action has been approved by
the commissioner. In the case of voluntary dissolutions the
disposition of the affairs of the corporation sust be made
by the offlicerss and when the liquidation has been completed
and a final statement has been filed with and approved by
the commissionery the provisions for voluntary dissolution
under the Montana Nonprofit Corporation Act must be followed
to dissolve the corporations In all other cases in which a
legal services corporation is found to be insolvent or to
have violated thHe provisions of [this act])e on a
determination of that condition and after due notice and
hearings the affairs of the corporation must be disposed of
by a liquidator appointed by and under the supervision of
the commissioners

-gnd-
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