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HOUSE BILL 641 

IN THE HOUSE 

Introduced and referred to Committee 
on Judiciary. 

Committee recommend bill, do not pass. 

Report adopted. 
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THROUGH 2-2-105, 2-2-112, 

KCA.• 

~ IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA' 

Section 1. Section 2-2-103o NCAo is aeended to read: 

•2-2-103. Public trust. (1) The holding of public 

office or eeployaent Is a public trusto created by the 

confidence ~hich the electorate reposes in the integrity of 

public officers, legislators, and e8ployees. A public 

officer. legislator, or eMployee shall carry out his duties 

for the benefit of the people of the state. He •a¥ not use 

his offjce. the ;ofJuence created b¥ his pffjctal ppsltiona 

or tbe jnforaation gained bJ yirtue of that position to 

ad~aoce any qf bjs own• his retatlye••• gr his •••ACi•ta•• 
~ersaoa] economjc intereSt$• Qtbftr then SUCb stricth 

jocideotal benefits as •a¥ accrue fro• the enacteent or 

LC 1003/01 

1 adMinistration of laws affecting tba public gan&rall¥• 

z (2) A public officer, legislator. or aaployee whose 

3 conduct departs froa his fiduCiary duty is liable to the 

~ people of the state as a trustee of property, is liable to a 

5 beneficiary under l2-2G-203(2)o and Shall suffer such other 

6 liabilities as a private fiduciary would suffer for abuse of 

1 his uust. The county attorney of the county where Ute trust 

8 is violated -y bring appropriate judicial proceedings on 

9 behalf of the people. Any _...,. collected In such ac:ti-s 
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shall be paid to the general fund of the aggrieved agency. 

(lt The following sections set forth various rules of 

conduct, the transgression of any of ~hich isw as such, a 

violation of fiduciary duty• and various ethlcal principles. 

the transgression of any of which is not. as sucho a 

violation of fiduciary duty.• 

Section z. Section 2-2-1~. MCAo is aaended to read: 

•2-2-1~. Rules of conduct for all public officers. 

legislators. and e~loyees. (1) Proof of coa.lssion of any 

act enu .. rated in this section is proof thdt the actor has 

breached his fiduciary duty. A public officero legislator, 

or eap,oyee aay not: 

(a) disclose or use confidential iofor•ation acquired 

in the course of his official duties in order to further 

sH~~nt~y his personal econoelc interests; or 

(b) accept a gift of substantial value or a 
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substantial econoalc benefit tanta.ount to a gift: 

(i} which would tend iaproperly to influence a 

reasonable person in his position to depart froe the 

faithful and iapartial discharge of his public duties; or 

(II) which he knows or which a reasonable person in his 

position should know under the circuastances is priaarily 

for the purpose of rewarding hia for official action he has 

taken. 

(2) An econoaic benefit tanta.ount to a gift includes 

witi~t liaitation a loan at a rate of interest 

substantially lower than the co .. erclal rate then currently 

prevalent for slailar loans and co-vensation received for 

private services rendered at a rate substantially exceeding 

the fair .arket value of such services• Ca~aign 

contributions reported as required by statute are not gifts 

or econoalc benefits tanta.ount to gifts•• 

Section 3. Section 2-2-105o MCA, is aeended to read: 

•2-2-105. Ethical principles for public officers and 

eaployees. (1) The principles in this section are intended 

as guides to conduct and do not constitute violations as 

such of the public trust of office or eaploy .. nt In state or 

local governaent. HoMeygr 1 fajlyre tg Qbierye gne gt these 

grjncjoles aay be taken as evidence tending tg gstabljsbr jo 

cgnJynctjgn wjth all the otber facts gf a case. a breach gf 

fjdyciary dutX• 
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(2) A public officer or employee should not acquire an 

interest in any business or undertaking which he has reason 

to believe may be directly end-S8bs~e~~e++y affected to its 

e'ono.ic benefit by official action to be taken by his 

agency. 

(3) A public officer or eaployee should not. within 

the months following the voluntary ter•ination of his office 

or employeent, obtain e.ploy .. ot in which be will take 

direct advantage, unavailable to others, of •atters with 

which he was directly involved during his term or 

eaploy•ent. These •attars are rules• other than rules of 

general application, which he actively helped to formulate 

and applications. claiDS• or contested cases in the 

consideration of which he was an active participant. 

("J A public officer or eaployee should not perform an 

official act directly ene-~~+e~~y affecting a business 

or other undertaking to its economic detriment when he has a 

substantial financial interest in a competing firm o 

undertaking.• 

Section 4. Section 2-2-112, MCAo is a•ended to read: 

•2-2-112. Ethical principles for legislators. (11 The 

principles in this section are intended only as guides to 

legislator conduct and do not constitute violations as such 

of the public trust of legislative office. 

(2) Hheoeygr feasibleo and takjng jnto account the 
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fact that Jegislat!ye seryice is part-ti•e• a legjslatgr 

shoyld ayojd accepting or retajnjog an ecooowjc benefit 

which presents a substantial threat to the lndepepdeoce gf 

hjs judgment. 

trt~ When a legislator .ust take official action on 

legislative matter as to which he has a conflict created 

by a personal, family, cljent• or financial interest which 

would be directly and substantially affected by the 

legislative eatter, he should consider cUsclesing -

elieinating the interest creating the conflict or abstaining 

from the official action. In •aking his decision, he should 

further consider: 

{a) whether the conflict !•pedes ~ lbe Independence 

of bu judgeent; 

(b) the effect of his participation on public 

confidence in the Integrity of the legislature; and 

(c) whether his participation is likely to have any 

significant effect on the disposition of the •atter. 

t3t~ A conflict situation •ay arjse frga Jegjslatjgn 

~ctjng less than the entire statewide weebership of a 

~~ does not arise fro• legislation affecting the 

entire meebershlp of a class. Exaaples qf a class are all 

ranchers. all teachers In tba pvbllc schools• gr all .. 8bers 

Q[_a_ljcensed ~~or gccupation. 

tltt-~f--a-4~~e-tor--M~1:a-d+srlosr-i:fte-i-ft~et'-~ 
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et"ee-t+n<r"1:he-eonff.+en-M-s+te++~o-~-es-pr-e<r+ded--+tt--~he 

jcrift~t"U+-4W-i:tte-f.~+ri~· 

Section 5, Section 2-2-201• "'A• is aeended to read: 

•2-2-201. Public officers and e•ployees not to have 

interest in contracts forear eaplpyee1 ngt to cgptract 

with 1tate fgr 6 -oaths fo)lgwing ter•inatfgo. " .. bers of 

the le~islature. stateo county. citY• town• or township 

officers or any deputy or e•ployee thereof eust not be 

.interested in any contract •ade by t~ in their official 

capacity or by any bodyo agency, or board of which they are 

eeebers or a.ployees. & fqr .. r eaplgyee •ax not• within 6 

•onths follpwing the tar•IOOtian pf his eaploxeantt contract 

or bp eeplpy&d b¥ • cootractor wttb the state gr any of its 

AUbdiYiliODI inxglyjng •attars with which be was directly 

ioyqlyed dyring hi$ eaplQJeant• [n this section the ter•: 

(1) •be interested in• does not include holding a 

•inority interest in a corporation; 

(2) •contract• does not include: 

(a) contracts awarded to the lowest responsible bidder 

based on co•petitive bidding procedures; 

(b) •erchandise sold to the highest bidder at public 

auctions; 

(c) investaents or deposits In financial institutions 

which are In the business of loaning or receiving •oney; or 

(d) contracts for professional services.• 

-b- HB 0~1 
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Section 6• Section ~5-l-~01• NCA• is a~nded to read: 

•45-1-~01. Official •lsconduct. (1) A public servant 

co .. its the offense of official eisconduct when In his 

official capacity he coe•its any of the following acts: 

(a) purposely or negligently falls to perfor• any 

.andatory duty as required by law or by a court of ca.petent 

jurisdiction; 

(b) knowingly perfor•s an act in his official capacity 

•mlch he knows is forbidden by law; 

(c) with the purpose to obtain advantage for hi~self 

or ,,not.her• perfor•s an act In excess of hh 1 awful 

authoi"lty or jn breach of the public tryst. gf hi& gffice gr 

a~IQWMDtl 

(d) solicits or knowingly accepts for the perfor.ance 

of any act a f- or r-ard which he kno- Is not INtftorized 

16 by law; or 

17 (e) knowingly conducts a Meting of a public agency in 

18 violation of 2-3-203. 

19 (2) A public servant convicted of the offense of 

20 official •isconduct shall be fined not to exceed 5500 or be 

21 i~rlsoned in the county Jail for a ter• not to exceed 6 

22 eonths. or both. 

23 (3) 'i'he district court shall have exclusive 

2~ jurisdictl~n in prosecutions under this section. Any action 

25 for official •lsconduct eust be co .. enced by an inforeatlon 
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filed after leave to file bas been granted by the district 

court or after a grand jury indlctMnt has been found. 

(4) A public servant who has been charged as provided 

in subsection (l) •ay be suspended fro• his office without 

pay pending final judgeent. Upon final judgment of 

conviction he shall pereanently forfeit his office. Upon 

acquittal he shall be reinstated in his office and shall 

receive all backpay. 

(5} This section does not affect any power conferred 

by law to i~each or remove any public servant or any 

proceeding authorized by law to carry into effect such 

l~acheent or re.aval.• 

-End-
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