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IN THE HOUSE 

Introduced and referred to 
Committee on State Administration. 

Committee recommend bill, do 
not pass. 

Report adopted. 
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I NTROOUCEO BY 

A BILL FOR AN ACT ENTITLED: •AN ACT ESTABLISHING POLICIES 

AND PROCEDURES FOR CONTRACTING PROFESSIONAL SERVICES BY THE 

STATE; PROHIBITING THE PAYMENT OF CONTINGENT FEES FOR 

PROFESSIONAL SERVICES CONTRACTS; PROVIDING PENAlTIES; AND 

REPEALING SECTION 18-2-112, MCAe• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF NONTANA: 

~SECTIQN. Section 1. ShOrt title. [This act] •ay 

be cited as the •Professional Services Procure .. nt Act•• 

NEW SECIIQN. Section 2. Purpose. It Is the purpose of 

[this act] to effectuate the policy of the state of Montana 

that the state procure professional services solely with 

those professionals who have deaonstrated coapetence in and 

the qualifications for the type of professional service 

required. All selection processes are open to the public and 

the reaunerations paid are •atters of public record. 

NEW SECIIQN. Section 3. Definitions. As used in [this 

act]• unless the context clearly requires other~ise, the 

following definitions apply: 

(1) •Professional services• .. ans services In work 

that: 

I a) is predoeinantly intellectual and varied in 
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LC 1074/01 

character as opposed to routine, .. nlal• .anuale .achanicale 

or physical; 

(bJ Involves the exercise of discretion and judgaent 

In Its perforeance; 

(c) Is of such a character that the output produced or 

the result accoaplished cannot be judged objectively; or 

(d) requires knowledge of an advanced type in a field 

of science or learning custoearilJ acquired by a prolonged 

course of specialized Intellectual Instruction and study In 

an Institution of higher leernlng or a hospital, as 

distinguished froa a general aca~lc education or fro• an 

apprenticeship or froe training in the perforaance of 

routine. aenialw aenualw or phJslcal processes; and 

(e) includes but Is not li•lted to such professions as 

accounting, actuarial science, advertising, architecture, 

engineering. landscape architecture. land surveying, lawo 

aedicineo optoaetry. planning. and ecological science. 

(Zt •Agency• eeans the state of Montana, Its boards• 

Institutions. and agencies. 

(3) •Fire• •eans any individual, fire, partnership• 

corporation, association. or other legal entity peraitted by 

law to practice a specified profession. 

(~) •Depart .. nt• eeans the depart .. nt of 

adainistration. 

15) •coeelttee• aeans a selection coaaittee coeposed 
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of one person froe the depart.ant of ad•lnlstration and t~o 

persons fro• the agency involved, specifically excluding the 

head of the agency. 

(6) •Pdnel• aeans a public advisory panel created by 

(s~tion 4). 

HEW SECTION. Section 4• Public advisory panel created 

coeposition. (1) There is cre~ted a public advisory 

panel. The panel shall consist of five appointive .eebers. 

The aeebers shall be appointed by the governor fro• the 

fo~loving backgrounds: one accountant• one architect, 

attorney, one engineer, 

gover~orw In ~king such 

and one private 

appolnt .. ntso shall 

citizen. 

request 

one 

The 

and 

consider reco .. endatlons aade to hie by the eeebershlp of 

the particul.r interest froe which the appointeents are to 

be .ade. ~rs shell serve for o~ly one ter• of z·years. 

During their association ~ith the panel, they aay not 

participate In any of the a~arded professional services. 

either directly or indirectly. 

(2) The depart .. nt of ad•inlstration ~Ill serve as 

secretary to the panel, furnishing any required lnforeationw 

but ~ill not offer advice about or vote for any fires. 

NEW SECTION• Section 5. Qualification procedures 

public ann~nceeent. (1) Professionals~ seek to provide 

services for an agency shall subeit annually a stateeent of 

qualifications and perforeance data to the departeent. 
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Attorneys at Ia~ are not required to subeit a stateaent of 

qualifications and perfor•ance data but eay be required to 

subeit inforeation that does not violate their canons of 

ethics. 

(2) State~ida announceeents of all projects requiring 

professional services and those selected professionals shall 

be eade to the depart•ent seei•onthly. 

NEW SECTION. Section 6e Selection of fir•• 11) The 

.. thod of sel.ction shall be established by the head of the 

agency involved in accordance ~ith the following esti~ated 

fees: 

(a) If the fee is SJwOOO or lesso the agency head 

shall select the 

interest, negotiate 

behalf of the state. 

fir• 

the 

directly fro. those expressing 

feew and enter into a contract on 

(b) If the fee is between S3w000 and S25oOOO, the 

co .. ittee shallo for each proposed professional service: 

(i) evaluate current statements of qualifications an~ 

perforeance data of applicants; 

(ilt review the ~rltten sub•lttal requesting 

consideration froe each fir•; 

(iii) reduce the list of applicants to no less than 

three or eore than five; 

(ivt conduct discussions ~lth the applicant regarding 

anticipated concepts and the relative utility of alternative 

-~ 
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methods of approach for furnishing the required services; 

(v) rank the fir•s based upon criteria established and 

published; 

(vi) submit the fir•s• as ranked, to the head of the 

agency. 

(c) If the fee is $25,000 or •ore, the panet shallo 

for each proposed professional service: 

Iii evaluate current state•ents of qualifications and 

perfor•ance data of applicants; 

Iii) review the written subeittal requesting 

consideration from each fir•; 

(iii) select fro• those applying no less than three or 

more than five and submit to the co .. ittee for review, as 

described in (iv)o (v)o and (vi) of (1)(b) of [this 

section]; and 

{iv) furnish a written stateeent as to why each firm 

was accepted or rejected. This statement shall be kept by 

the department and be available to the individual applicant 

for his own inforeation. 

121 The department shall adopto in conjunction with 

th., various a')enc i eso rules to i mpl eaent the select I on 

process • 

(3) The provisions of this section do not apply to 

extraordinary situations where there are less than three 

qualified firms. 
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MEV SECTIQ!te Section 7e Fees. (l) The agency head 

shall negotiate a contract with the highest qualified fir• 

for the professional service at a coepensation that the 

agency head dater•lnas Is fair and reasonable. In •aking 

such deter•inatlon. the agency head .. st consider the 

estlaated val- of the -rvlces to be rendered uslng a base 

fee schedule and either increase or decrease the value based 

on the scope, coaplexity. and pro~essional nature o~ the 

.required services• 

12) ShoUld the agency head be unable to negotiate a 

contract with the •ost qualified fir• at a price he 

deter•ines to be fair and reasonable• negotiations with that 

fir• .ust be foraally ter•lnated. The agency head shall then 

undertake negotiations with the second .ast qualified fir•• 

Falling accord with the second 80St qualified fir•• the 

agency head shall ter•inate negotiations. The agency head 

shall then undertake negotiations with the third .ost 

qualified fir•• 

(l) Should the agency head be unable to negotiate a 

satisfactory contract with any of the selected ftr•s• he 

shall select additional fires In order of their co.petence 

and qualification and continue negotiations in accordance 

with this section until an agreeaent Is reached. 

1"'1 The departeent shall adopt base fee schedules for 

si•llar services in conjunction with the various 
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pro~essional societies and using agencies. 

~ SECTIQN. Section 8. Lieitations on seeking and 

awarding professional service contracts -- penalty. 11) A 

professional ~y not seek a professional services contract 

with the state through a third party other than a full-tl .. 

eeployee. This prohibition .ust be contained In all 

contracts for professional services as follows: •The 

professional warrants that he has not eaployed or retained 

any coepany or person9 other than a bona fide full-tl .. 

e~?loyee9 to solicit or secure the agreeeent and that he has 

not paid or agreed to pay any person. coepany, corporation• 

Individual. or fir•• other than a bona fide full-tl .. 

eaployee, any fee, co .. isslon, percentage. gift, or any 

other consideration contlnpnt upon or resulting froe Ute 

-rd or -'ring of thl s agr-nt.• 

r 2J The agency shan have the r I girt to teralnate the 

agreeeent without liability and, at its discretion, to 

deduct froe the contract price, or otherwise recover, the 

full aaount of such f-• co-l ssl on, percentage, gl ft 9 or 

consideration upon violation of this prohibition. 

(3) No individual, corporation, partnership• fir•• 

coapany, or public of~icial other than the agency head eay 

offer, agree to, or contract for pro~essional services for 

the state. 

I~) A person convicted of violating subsections (1) or 
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(2) of this s~ctlon is subject to a fine not exceeding ssoo 

or to l~risonaent in the county jail not exceeding 6 

eonthso or both. 

SEW SECIIOM. Section 9. Exeeptions. A contract is 

exeapt froe [this act] when a departeent head enters into a 

contract relating to an existing or probable lawsuit in 

which the state of Montana or any of Its subdivisions is a 

party. 

Section 10. Repealer. 

repedled. 

Section 

-lnd-
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