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2 or physical;

2 INTRODUCED BY

3 3 (b} involvas the exercise of discretion and Judgwent
4 A BILL FOR AN ACT ENTITLED: ™AN ACT ESTABLISHING POLICIES & in its perforsance;

5 AND PROCEDURES FOR CONTRACTING PROFESSIONAL SERVICES BY THE 5 {c) is of such a character that the output produced or

& STATE; PROHIBITING THE PAYMENT OF CONTINGENT FEES FOR .3 the result accomplished cannot be judged objectivelyi or
T PROFESSIONAL SERVICES CONTRACTS; PROVIDING PENALTIES; AND T {d} requires knowledge of an advanced type in 2 field
8 REPEALING SECTION 18-2-112s MCAL® 8 of science or ltearning custosarily acquired by a proltonged
9 9 _course of specialized intellectual instruction and study in
10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA: 10 an institution of nhigher 1lsarning or 3 hospitaly as
11 MEW SECTIONe Section le Short title. [This act] may It distinguished from a general acadewmic education or from an
12 be cited as the "Professional Services Procurement Act®. 12 apprenticeship or from training in the performance of
13 NEM SECTIONe Section 2« Purpose. It is the purpose of 13 routines meniale manuale or physical processes; and
14 [this act] to effectuate the polticy of the state of Montana 14 {e) includes but Is not limited to such professions as
15 that the state procure professional services solely with 15 accountings actuarial sciences advertisings architectures
16 those professionals who have demonstrated competence in and 16 engineerings landscape architectures 1land surveyings laws
17 the qualifications for the +type of professional service 17 medicines optometrys plannings and ecological sciences
i8 requirede Al] selection processes are open to the public and 18 (2} ®Agency® means the state of Montanas its boardss
19 the remunerations paid are matters of public recorde. 19 institutionse and agencies.
20 NEW SECTION. Section 3. Oefinitions. As used in [this 20 {3) "Firm™ means any individualy firme partnerships
21 act]s unless the context clearly requires otherwises the 21 corporations associations or other legal entity permitted by
22 following definitions apply: 22 lTaw to practice a specified professione.
23 {1) *"Professional services® means services in work 23 {4} "Department® means the department of
24 that: 26 administrations
25 (a)y is predominantly intellectual and varied in 25 (5} ™Committee™ means a selection committee composed
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of one person fros the department of administration and two
persons from the agency involveds specifically excluding the
head of the agency.

{6) ®“Panel™ means a public advisory panel created by
[section 4].

NEM SECTIONe Section &» Public advisory panel created
== <compositions (1} There is crected a public advisory
panel. The panel shall consist of five appointive wmembers.
The wmembers shall be appointed by the governor from the
following backgrounds: one accountants one architects one
attorneys one engineerey and one gprivate citizens The
govarnore in making such appointmentss shall request and
consider recommendations msade to hiam by the membership of
the particular interest from which the appointments are to
be made. Members shall serve for oﬁly one term of Z'years.
During their association with the panely they wmay not
participate in any of the awarded professional servicess
either directly or indirectliye

(2) TYhe department of administration will serve as
secretary to the panels furnishing any required informations
but will not offer advice about or vote for any firmse

NEM SECTIONe Section Se Qualification procedures -—-
public announcements (1) Professionals who seek to provide
services for an agency shall submit annually a statement of

qualifications and performance data to the department.

-3~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1074701

Attorneys at law are not required to submit a statement of
qualifications and performance data but may be required to
submit information that does not violate their canons of
athics.

{2) Statewide announcements of all projects requiring
professional services and those selected professionals shall
be made to the department semimonthlye.

NEM SECTIOMs Section 6. Selection of firm. (1) The
method of selection shall be established by the head of the
agency involved in accordance with the following estimated
feess

{a) If the fee is $3,000 or lesss the agency head
shall select the firm directly from those expressing
interests negotiate the Ffeey and enter inte a contract on
behalf of the state.

(b} If the fee is between $3,000 and 3$25+¢000y the
committee shalls for each proposed professional service:

{i) evaluate current statements of qualifications and
performance data of applicants;

(ii) review the written submittal requesting
consideration from each firm;

{iii) reduce the 1list of applicants to no less than
three or more than five;

{iv) conduct discussions with the applicant regarding

anticipated concepts and the relative utility of alternative

—4-



13

11

12

i3

L4

15

16

17

18

19

20

21

22

23

24

25

LC 1074701

methods of approacn for furnishing the required services;

{v) rank the firms based upon criteria established and
published;

{vi) submit the firmss as rankedy tc the head of the
agencys

{c) If the fee is $25+000 or morey the panet! shall,
for cach proposed professional service:

{i) evaluate current statements of qualifications and
performance data of applicants;

tii) review the written submi ttal requesting
consideration from esach firm;

(iii) select from those applying no less than three or
more than five and submit to the committee for reviews as
described in {ivle (v)e and (v¥i} of {(1){b) of [this
section]; and

{iv) furnish a written statement as tc why each fire
was accepted or rejected. This statement shall be kept by
the department and be available to the individual applicant
for his own informatione

{2) The department shall adopts in conjunction with
the wvarious agenciess rules to implement the selection
processes

{3) The provisions of this section do not apply to
extracrdinary situations where there are less than three

qualified firmse
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NEM _SECTIIONe Section T« Feeses (1) The agency head
shall negotiate a contract with the highest qualified firm
for the profaessional service at a compensation that the
agency head determines is fair and reasonable. In making
such determinations the agency head wsust consider the
estimated value of the services to be rendered using 3 base
fee schedule and either increase or decrease the value based
on the scopes complexitys and professional nature of the

Jrequired sorvtcc;.

{2) Shoutd the agency head be unable to negotiate a
contract with the most qualtified firm at 8 price he
determines to be fair and reasonables negotiations with that
firm must be formally terminated. The agency head shall then
undertake negotiations with the second most qualified firm.
Failing accord with the second wmost qualified firas the
agency head shall terminate negotiations. The agency head
shall then undertake negotlations with the third most
qualified firme

{3} Should the agency head be unable to negotlate a
satisfactory contract with any of the selected firmse he
shall select additional firms in order of their competence
and quatification and continue negotiations in accordance
with this section until an agreement is reached.

(4#) The department shall adopt base fee schedules for

similar services in conjunction with the various
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professional societies and using agenciese

NiW_ SECTJON. Section B. Limitations on seeking and
awarding professional service contracts -- penaltye (1) A
professional may not seek a professional services coatract
with the state through a third party other than a3 full-time
employees This prohibition must be contained in all
contracts for professional services as follows: ™The
professional warrants that he has not employed or retained
any company oOf persofiy other than a bona fide full-time
euployees to solicit or secure the agreecment and that he has

not paid or agreed to pay any persons companys corporations
individualy or firme other than 3 bona fide full-tise

employeees any feey commissions percentages gifts or any
other consideration contingent upon or resuiting from the
award or saking of this agreement.” |

(2) The agency shall have the right to terminate the
agreement without 1jability andsy at its discretions to
deduct from the contract prices or otherwise recovery the
full amount of such fees commissiony percentage, gifte or
consideration upon violation of this prohibition.

(3) No individualy corporations partnershipy firme
companys or public official other than the agency head may
offers agree tos Or contract for profassional services for
the statee

{%#) A person convicted of violating subsections (1) or
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(2) of this section is subject to a fine not exceeding $500
or to imprisonment in the county jail not exceeding 6
sonthss or bothe

NEW_SECT]IONe Section 9. Exemptionse. A contract is
exeapt from [this act]) when a department head enters into a
contract vrelating to an existing or probable lawsuit in
which the state of Montana or any of its subdivisions is a
partye

Section 10. Repealere. Section 18-2-112y MCAe is

repealeds
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