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HOUSE BILL 555 

IN THE HOUSE 

Introduced and referred to 
Committee on Natural Resources. 

Committee recommend bill, 
as amended. 

Printed and placed on 
members' desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 

IN THE SENATE 

IN THE HOUSE 

GOVENOR 

Introduced and referred to 
Committee on Natural Resources. 

Committee recomend bill, as 
amended. 

Second reading, concurred. 

Third reading, as amended. 

Returned from House, as amended. 

On motion consideration passed 
until the 7lst Legislative day. 

Second reading, amendments 
adopted. 

Third reading amendments adopted. 

Delivered to Governor. 

Veto. 
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A SILL FOR AN ACT ENTITLED: •AN ACT TO PROHlBIT THE 

DEPARTMENT OF NATURAL RESOURCES AMD CONSERVATION FROM 

tDNSTRUCTINGw OPERATING, AND MAINTAINING WATER PROJECTS FOR 

THe DEVELOPMENT OF POWER; AMENDING SECTION 8'5-1-102• MCAo• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-1-102• MCA• is amended to read: 

•85-1-102. Definitions. Unless the context requires 

otherwise. in this chapter the following definitions apply: 

{1) •Soard• means the board of natural resources and 

conservation provided for in 2-15-3302• 

{2) •cost of works• means the cost of construction; 

the cost of all lands, property, rightso ease.antso and 

franchises acquired which are deeaed necessary for the 

construction; the cost of all water rights acquired or 

exercised by the departaent in connection with those works: 

the cost of all machinery and equip•ent, financing charges, 

interest prior to and during construction and for a period 

not exceeding 3 years after the co•pletion of construction: 

cost of engineering and legal expenses, plans• 

specifications• surveys. estl.ates of cost, and other 

expenses necessary or incident to deterei ni ng the 
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LC 1580/01 

feasibility or practicability of any project; ad•inlstratlve 

expense: and such other expenses as .ay be necessary or 

incident to the financing herein authorized and the 

construction of the works and the placing of the saae in 

operation. 

{ 3) •oepart-nt• -ans the departaent of natural 

resources and conservation provided for In Title 2o chapter 

15, part 33o 

{•l •Owner• 81Jans all Individuals. irrigation 

districts, drainage districts, flood control districts. 

incorporated co•panlesw societies, or associations having 

any title or Interest In any properties, rightsw ease .. nts• 

or fJ"anchise5 to be acquired. 

{5) •Project• .. ans any one of the works herein 

defined or any coebination of such works which are 

physically connected or jointly •anaged and operated as a 

single unit. 

C6) •Works• eeans all property, rights, ease .. ntsw and 

franchises relating thereto and deemed necessary or 

convenient for their operation and all water rights acquired 

or exercised by the departeent in connection with those 

works and includes all eeans of conserving and distributing 

water, including, without li•lting the generality of the 

foregoing. reservoirs, daas. diversion canals. distributing 

canals, waste canalso drainage canals, dikes, 1 ateral 

-2- ~ ' ' I I -I ! ~ , ~ 
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LC 1580/01 

1 ditches and puaping unitso .ainso pipelines, and ~ater~orks 

Z syste•s and includes all such works for the conservation, 

3 develop.ento storage, distribution, and utilization of 

~ water, including ~ithout ll•ltlng the generality of the 

5 foreyoin9• ~orks for the purpose of irrigation, flood 

b prevention, drainageo fish and wildllfeo recreationo 

7 deYetop .. ~ -o+-~ery watering of stocko supplying of water 

a for public, ~stlc, Industrial, or other uses other tbao 

9 tbe geoeratign of povar• and for fire protection,• 

-End-

-3-



46th legislature HB 0555/02 

l 

2 

3 

" 
5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ApproTed by Committee 
on Natur~l_ Resources 

HOUSE Bill NO. 555 

INTROOUCEO BY HANDt DAILYt CONROY, LIENt 0 1 CONHEll 

A Bill FOR AN ACT ENTITlED: •AN ACT TO PROHIBIT THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION FROM 

CONSTRUCTING, OPERATING• AND MAINTAINING WATER PROJECTS FOR 

THE DEVELOPMENT OF POWER; AMENDING SECTION 85-1-102, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAI 

Section 1. Section 85-1-102, MCAw Is a.ended to read: 

•&5-1-102. Definitions. Unless the context requires 

otherwise, in this chapter the ¥ollowlng definitions apply: 

(1) •Board• .aans the board of natural resources and 

conservation provided for in 2-15-3302. 

(2) "Cost of works• Reans the cost of construction; 

the cost of all landso property, rights. ease.ents• and 

franchises acquired which are dee•ed necessary for the 

construction; the cost of all water rights acquired or 

ex~rcised oy the department in connection with those works; 

the cost of all eachinery and equip•ento financing charges, 

interest prior to and during construction and for a period 

not exceeding 3 years after the coepletion of construction; 

cost of engineering and legal expense so plans. 

specifications, surveys, estieates of cost, and other 

expenses necessary or incident to determining the 
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feasibility or practicability of any project; ad•lnlstrative 

expense; and such other expenses as .. , be necessary or 

incident to the financing herein authorized and the 

construction of the wo~ks and the placing of the sa .. in 

operation. 

(3) •Dapart•ent• .eans the depart .. nt of natural 

re~ources and conservation provided for In Title 2• chapter 

1o;, part 31. 

( .. ) •avner• .. ens ... individuals. irrigation 

districts. drainage districts. flood control districts. 

incorporated c~panieso societies, or associations having 

any title or interest in any propertieso rights, ease.ents, 

or franchises to be acquired. 

(5) •Project• .. ans any one of the ~orks herein 

defined or any coebinatlon of such works which are 

physically connected or jointly aanaged and operated as a 

sin.gle unit. 

(6) •works• •eans all property, rlghtso ease .. ntso and 

franchises relating thereto and de ... d necessary or 

convenient for their operation and all water rights acquired 

or ~xercised by the depart•ent in connection with those 

works and includes all eeans of conserving and distributing 

water, Including, without ll•lting the generality of the 

foregoing, reservoirs, da•s• diversion canalso dist~ibuting 

canals, waste canals, drainage canals. dikes. 1 ateral 
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1 ditches and pu•pinq units • .ainso pipelines, and vaterworks 

2 syste•s and includes all such works for the conservation, 

3 develop11ento storage. distribution. and utilization of 

4 ~atero including without ll•itinq the generality of the 

5 foreqoingo works for the purpose of irrigation• flood 

6 prevention, drainageo fish and ~ildlifeo recreation. 

7 dewe+e~nt--&f-poverw watering of stocko supplying of water 

8 for publico do .. stico industrial, or other uses atb•r thon 

9 ~oaut..i.Ao..of goweu and for fire protection.• 

10 S~_la__IHEIE IS A HEM MtA $ECIIQN THAT BEADS; 

11 Leasing of state-owned projects and works for power 

12 generation. Nothing in [section 1] Is intended to prohibit 

13 the depart .. nt or the board fro• leasing to a person 

1~ state-ovned projects or vorks for construction and operation 

15 of electrical generation facilities. 

16 llUlll!Lh _ _tWUfltA!llJlia _ _.SU,IlmL.L~J.ttlJ;!WElLlll_li 

17 tDQlFIED AS AN IMTEGRAL PART DE IIILf-11s_tHAPIEB 1o_f4BL-11 

18 AMP THE PBO~llltil-tllMI!lHfQ_lM TITLE 85, CHAPTER 1o PARl_ls 

19 aprtx TD $EciiON 2. 

-End-

-3- HB 555 
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HOUSE BILL NO. SSS 

INTRODutEO BY HAND, DAILY• CONROY, LIENt O'CONNELL 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROHIBIT THE 

DEPUTKENT OF NATURAL RESOURCES AND CONSERVATION FROK 

CONSTRutTINGo OPERATING, AND MAINTAINING WATER PROJECTS FOR 

THE DEVELOPMENT OF POMER; AMENDING SECTION 85-l-l02t KCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAI 

Section 1. Section 85-1-102, MCA, is a.anded to reada 

•85-l-102· Definitions. Unless the context requires 

otherwise, in this chapter the follo.lng definitions applya 

(1) •Board• .. ans the board of natural resources and 

conservation provided for In 2-15-3302. 

(2) •cost of works• .. ans the cost of constructionl 

the cost of all lands, property, rights, ease .. nts• and 

franchises acquired which are dee•ed necessary for the 

construction; the cost of all water rights acquired or 

exercised by the depart .. nt in conn.ctlon with those worksl 

the cost of all •achinery and equipeento financing char98so 

interest prior to and during construction and for a period 

not exceeding 3 years after the co•pletlon of construction; 

cost of en9ineerlng and legal expense so planso 

specifications, surveys, estieates of costo and other 

expenses necessdry or incident to detenti nl ng the 
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H8 0555/02 

feasibility or practicability of any projeetl edelnlstrative 

expense; 

incident 

and such ot:tter expenses 

to the financing herein 

as .ay be necessary or 

authorized and the 

construction of the works end the plecing of the sa- In 

operation. 

( 3t •o.partaent• •an• ttte depart-nt of nat11ra1 

resources and conserwation provided for In Title lo chap~er 

lSo part 31. 

(~) •Owner• ..... all iftcllvlduals• Irrigation 

dlstrlctso drainage 41strlc~s. flood control districts. 

Incorporated COIIfMIOias• societies, or associations hawing 

any title or Interest in any properties, rights• eas ... nts. 

or frenchlses to be acquired. 

(5t •Project• .. ans any one of the works herein 

defined or any cOIIblnatlon of such works which are 

physically connected or jointly .. naged and operated as a 

single unit. 

(6) •works• aeans all property, rights, ease .. n~s. and 

franchises relating thereto and de ... d necessary or 

convenient for their operation and.all vater rights acquired 

or exercised by the departeent In connection with those 

works and includes all .. ans of conserwing and distribu~ing 

watero Including, without ll•lting the generality of the 

foregoing, reservoirs, daas, diversion canals, distributing 

canals, waste canals, drainaqe canals, dikes, 1 ateral 
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1 ditches and pu•ping units• .. inso plpellnese and ~aterworks 

l syste•s and includes all such ~orks for the conservation, 

3 development• storage, distribution, and utilization of 

~ water. Including ~lthout llaltlng tne generality of the 

5 fore9Qlnge works for the purpose of irrlgatlone flood 

6 prevention, drainage, fish and wlldllfee recreation. 

7 deve~ep .. ~--~-po.e~y watering of stocko supplying of water 

8 for public• doaestlc, lndDs~rl~lo or other uses Athac--lbao 

9 the gegeratioo of pOMIC1 and for fire protection.• 

10 $ECIID~ Ze TH£RE I$ A NEW MCA $ECIIQN IHAJ_BfAQS£ 

11 leasIng of st.t.--ad projects and works for power 

12 generation. Nothing In [aectiOft 1) h Intended to prohibit 

13 the depart .. nt or the board fr- leasing to a person 

lft state-owned projects or -rtcs for ~onstructi on and operation 

15 of electrical generation facilities. 

16 iitllgM 3• tOPifi[AJIQNe SECJIQN Z I$ INJ~NDED lD__Bf 

17 ~ED &$ 41 1-IE5f&& PA&T Qf TITLE 85r CH&P[fi_Ls-lA!I-ls 

18 aJQ_lUE PBOJISIQM$ CQITAIN£Q IN TITLE 1St CHAP[£8 l1 PARI Lw 

19 APPLY IP $ECJIQM z. 

-End-

-l- Hll 555 
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HOUSE BILL NO. 555 

INTRODUCED BY HANOo DA!LYt CONROYt LIENt O'CONNELL 

A Bill FOR AN ACT ENTITLED: •AN ACT TO PROHIBIT THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION FROM 

CONSTRUCTING, OPERATlNGo AND MAINTAINING WATER PROJECTS fOR 

THt DEVELOPMENT OF POWER ~_!D_fRQ11Df_fQ&_fQAf&_~EHfRAllQ~ 

Al __ rgi!Qti_~i AMENDING SECTION 85-l-lOlo MCAi PBQYIDING A~ 

Efffi.IUE_D!If • • 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. Section 85-1-lD2o MCAt Is a .. nded to read: 

•as-1-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) •Board• .aans the board of natural resources and 

conservation provided for in l-15-3302• 

(2) •cost of works• means the cost of construction; 

the cost of all landso property, riqhtso easeeentso and 

franchises acquired which are dee•ed necessary for the 

construction; the cost of all water rights acquired or 

exercised by the depart•ent in connection with those works; 

the cost of all Machinery and equip•ento financing chargeso 

interest prior to and during construction and for a period 

not exceeding 3 years after the co•pletion of construction; 

cost of engineering and legal expenses. plans, 
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soec if i cation so surveys, esti•ates of costo and other 

e~~enses necessa~y or incident to deter•ining the 

feasibility o~ p~acticability of any project; ad•inistrative 

expense; and such other e•penses as •ay be necessary or 

incident to the financinq herein authorized and the 

construction of the works and the placing of the sa•e In 

operdtiono 

(J) •oepart•ent• .eans the depart•ent of natural 

resources and conservation provided for in Title z, cnapter 

15, part 33. 

(It) •owner• .eans all individual so irrigation 

districts• d~ainage districts. flood control districts• 

incorporated co•panieso societies, or associations having 

any title or interest in any properties, rightso ease~ntso 

or franchises to be acquired. 

(5) •Project• .. ans any one of the works herein 

defined or any co•bination of such works which are 

physically connected or jointly Managed and operated as a 

single unit. 

16) •works• ••ans all property• rlghtso ease•entso and 

·franchises relating thereto and deeaed necessary or 

convenient for their operation and all water rights acquired 

or exercised by the ~epart•ent in connection with those 

works and includes all .. ans of conserving and distributing 

water. including• without li•iting the generality of the 

-2- HB 555 
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foregoing, reser•oir•• ~s• diversion canalso distributing 

canals, waste c~also drainage canalso dikeso 1 ateral 

ditches and pv•pinq unit~• .ain~. pipelines, and water.orks 

syste•s and includes all such works for the conservation, 

develop-ntt storage, distribution. and utilization of 

watero including withOut li•itinq the generality of the 

foregoing, works for the purpose of irrigation, flood 

prevention, drainage, fish and wi 1 dl i feo recreation, 

dewete,..n~--ef-p .. ePw watering of S\ocko supplying of water 

for publico do .. stico Industrial. or other u~e~ Qlh&£ _ _tbAQ 

lba-gegera&IOO of Pa.sLs and for !Ire protection.• 

S~IJQH-la--l~fii_li 6 ME~~(A SE,Jl~-IHA! BEADS; 

Leasing of state-owned projects and works for power 

generation. Nothing in [section 1] I~ intended to prohibit 

the depart•ent or the board fro• leasing to a per~on 

state-owned projects or ~rks for construction and operation 

of electrical generation facilities. 

SEC I UU,t J • -l!ffALlLL.!iflll-lKLUUlili:Lll:I&L!U~~ 

Power qeneration at Toston Da.. (1} The depart .. nt 

ZO shall conduct a study of the econo•ic feasobility of power 

21 generation at the Bcoadwater-Mi~souri Dae facilities (Toston 

22 Da•l• This study is to be co•pleted no later than June 30o 

23 1979. If the study shows that power qener~tion i$ 

24 econa.ically f~asib1eo the deoart•ent shall offer for le~se 

25 the use of the f~cil ities at Toston Oa• for power 

-3- HB 5"i5 
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~enerationo s~bje~t to t~ re~ire .. nts of s~bse,tion (2)• 

(Z) The ,.,n ittu. if subject to le .. e under 

subsection (l)t shall be offered for lease no later than 

Nove~er l• 1979, ~d a decisiOft on the lease shall be ~de 

no later than February 1• 1980• Preference in qrantinq the 

lease shall be given to nonprofit corporations. The mini~um 

acceptable lease offer •ust provide for an annual pay•ent of 

an a~nt equal or ~ivalent to l •ill per ki\o~att hour of 

power geqerated ~d sold• Not~ithstanding the provisions of 

65-l-332o the depart•ent shall use 50' of the lease revenues 

for •elntenance and repair of Toston Da. and its associated 

irrigation f&tilities• 

.U.UUUL!~ fiQDiflUI~ !iiifi@"=ir=l~ mil.Q~-'W!.J 

A~ INJ~NQEU TO 01 &QQifiEQ A$ AK-IMJE-IAL P~QE_JII~~ as, 

'"'PIEI 11 P•BI 1. AIQ TH~ PSQ¥151~~ £DNI•I"~g IN 111~2£ 

ift11QH ,, ~FfECJlYE 061~· $~CTIDH 3 li-E~~~-~ 

eAiSA~f-6SD-lffBQ¥AL-Df_IUll_A£1& 

-End-

-It- HB 555 



March 15, 1979 

SENATE STANDING COMMITTEE REPORT 
(Natural Resources) 

That House Bill No. 555 be amended as follows: 

1. Title, line 7. 
Following: "POWER" 
Insert: "AND TO PROVIDE FOR POWER GENERATION AT TOSTON DAM" 
Following: "MCA" 
Insert: "; PROVIDING AN IMMEDIATE EFFECTIVE DATE" 

2. Page 3, line 16. 
Following: line 15 
Insert: "Section 3. There is a new MCA section that reads: 

Power generation at Toston Dam. (1) The department shall conduct 
a study of the economic feasibility of power generation at the 
Broadwater-Missouri Dam facilities (Toston Dam). This study ia to 
be completed no later than June 30, 1979. If the study shows that 
power generation is economically feasible, the department shall 
offer for lease the use of the facilities at Toston Dam for power 
generation, subject to the requirements of subsection (2). 

(2) The facilities, if subject to lease under subsection 
(1), shall be offered for lease no later than November 1, 1979, 
and a decision on the lease shall be made no later than 
February 1, 1980. Preference in granting the lease shall be 
given to nonprofit corporations. The minimum acceptable lease 
offer must provide for an annual payment of an amount equal or 
equivalent to 1 mill per kilowatt hour of power generated and 
sold. Notwithstanding the provisions of 85-1-332, the depart­
ment shall use 50% of the lease revenues for maintenance and 
repair of Toston Dam and its associated irrigation facilities." 

Renumber: subsequent section 

3. Paqf' 3, line 16. 
Following: "CODIFICATION." 
Strike: "SECTION 2 IS" 
Insert: "Sect1ons 2 and 3 are" 

4. Pnqe 3, line 19. 
Following: "TO" 
Strike: "SECTION 2" 
Insert: "sections 2 and 3" 

5. Page 3, line 20. 
Following: line 19 
Insert: "Section 5. Effective date. Section 3 is effective on 

passage and approval of this act." 
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THOMAS L. JUDGE 
GOVE:RNOR 

,§-bh' of ~Hnntatm 
Q)ffirr of [l!l' ([llllll'l"ltllr 

J-Idl'lta 5.9Glll 

The Honorable William Mathers 
President of the Senate 
State Capitol 
Helena, Montana 59601 

The Honorable Harold Gerke 
Speaker of the House 
State Capito 1 
Helena, Montana 59601 

Dear President Mathers and Speaker Gerke: 

April 10, 1979 

Pursuant to the authority vested in me as Governor according to the 
laws and Constitution of Montana, I hereby veto House Bill 555, "AN ACT 
TO PROHIBIT THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION FROM 
CONSTRUCTING, OPERATING, AND MAINTAINING WATER PROJECTS FOR THE DEVELOP­
MENT OF POWER AND TO PROVIDE FOR POWER GENERATION AT TOSTON DAM: AMENDING 
SECTION 85-l-1 02, MCA; PROVIDING AN EFFECTIVE DATE." 

The bill, as amended by the Legislature, contains two features to 
which I strongly object. The first is the removal of the existing 
authority of the Department of Natural Resources and Conservation to 
construct, operate, and maintain water projects for hydroelectric genera­
tion; the second is the requirement that 50'/o of all revenues .received by 
the Department from the lease of the state-owned Toston Dam to a private 
utility company or rural electric cooperative for power generation purposes 
be reserved solely for the maintenance and repair of the Toston Dam and 
its associated irrigation facilities. 

As to the first feature to which I object, the state government has 
had the authority to install hydroelectric generation facilities on its 
water projects since 1935, although it has never been exercised. However, 
with the development of improved technology for the generation of power 
from low-head water projects, and the increasing costs of producing 
electrical power by other methods, it now appears feasible to generate 
power from several of the state's existing water projects. The Department 
is currently studying in more detail this possibility on the Toston Dam 
under a grant from the U.S. Department of Energy. 

~ ''"'" 
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The Honor·able vlilliam ~1athers 
The Honorable Harold Gerke 
Page TVJO 
April 10, 1979 

Since it now appears feasible to install hydroelectric generation 
facilities on several state-owned water projects, it is essential that 
the state retain the legal authority to construct, operate, and maintain 
such facilities itself, for the following reasons: 

(1) The state will be in a much more favorable bargaining position to 
maximize the revenue it could obtain from leasing a water project 
to an electric utility or cooperative. There is a high potential 
that the state may receive substantial revenues from the lease of 
its water projects for hydroelectric generation purposes, which 
could be earmarked for the repair and maintenance of many of those 
projects which are seriously deteriorated or unsafe. Without 
having the authority to install hydroelectric generation facilities 
itself, the state's bargaining position is considerably weakened; 

(2) Because of the state's ability to sell revenue bonds to finance the 
construction of hydroelectric generation facilities, it may be 
cheaper for the state to construct such facilities than it would 
for an electric utility or cooperative, thereby reducing electrical 
rates to the consumers of electricity; 

(3) There may be instances on projects other than the Toston Dam where 
an electric utility or cooperative will be unable or unwilling to 
construct the generation facilities. 

Finally, as to the second objectionable feature of this legislation, 
I believe it would be a serious mistake to earmark a specific percentage 
of the lease revenues from any project for repair and maintenance of that 
project. A fixed percentage earmarks an arbitrary amount of revenue to 
that project when there is no way of knowing how much total revenue will 
be taken in from the lease of the project; the amount earmarked may bear 
no relationship to the actual amount needed. 

In summary, House Bill 555 is ill-conceived legislation. -It attempts 
to address a special situation on the Toston Dam with legislation that 
will apply statewide. But most importantly, it severely restricts the 
state's ability to exercise needed options to address our energy supply 
situation while at the same time implementing a promising plan to repair 
state-owned water projects. 

cc: The Honorable Frank Murray 

Sincerely, 

GZ-
THOt~AS L. JUDGE 
Governor 


