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SENTENCING OISCRETION OF A JuDGE BY RE~OVlNG THE AUTH1RITY 

TO DEFtP. H.POSi liON OF SENTENCES; lli'IITJNG CONSIDERATION OF 

THE OEF~ NO ANT'S INDl VIDUAL CeiARAI:T ER I SllCS OR C lRCU'IST.~NI:ES 

IN SENTENCING; R!: S TR II: liNG THE CIRCUMS lANCES UNDER WHII:H A 

J"JOGE MAY MAKE AN EXCEPTION TO A MANDATORY HINIHUM SENTEHI:E 

uR TO RESTRICTIONS ON SUS~ENOEO EXECUTION OF SENTENCE; 

AMENDING SECTION~ 45-9-102o 46-18-201o 46-18-203o 46-18-22lo 

4o-l8-222o 4o-l3-502o 61-8-Tl4o 87-+-122o AND 87-4-141o MCA; 

AND REPEALING SECTIONS 4&-18-101 AND 46-18-204o MI:A.• 

l:lF IT ENACTEU t;Y THE LEGISLATURE Of THE STATE Of MONTANA: 

Section 1. Section 46-la-zOlo MCAo is amended to read: 

"4&-lB-201. Sentences that 11ay be imposed. ( 1} 

:~hen .over a person has been found gui 1 ty of an offense upon a 

yPrdict or a ple~ of guilty. the court •ay: 

tet--defer-~mpe~~ieft-ef-s~teftee.-exee~i~~--seft~eftees 

ter--~r~~+e~--ueder-~~+"f+uen~e-e~-e~e~he~-er-dru~s.-f~r-~ 

p~r+od-not-~~~eed+n~%-y~~-fer-eft7--~sde~ftor--or--f~-e 

per~ed--eet-~~eeed+n~3-ye~s-fer-eny-f~+onyw-~fte-s~eft~~ 

j~d~e--mey--+mpe~e--upeft--~fle---eefefteo~---eny---re~&fteh+e 

r~~t~et+on~-er-e~ndi~+on~-eu~~-~he-per~od-of-tfte-defe~ed 
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?fte+ud-

t+t--je++-&ese-t'ele.,sel 

t++t-je+l-~~~-e~eeedi~-~ 

ti++t-eet'ld+~"'-fet"-Jtf"Gb<t""""'" 

t+vt-re~+~~ 

t•t--eny---~er---r4~eb+e---~~~---eon11+dered 

neee--y--~--t'ettttb++~Mi-Oft--ot"--for-~he--pt"oteeHen--ef' 

seei-eioy~-ot' 

trit-~Otltri'~en-~M-sbeY-. 

tetLAl suspend execution of sentence up to the maximum 

sentence allowed for the particular offense. The sentencing 

judge may l•pose on the defendant any reasonable 

restrictions during the period of suspended sentence. ~uch 

reasonable restrictions •ay include: 

(i} jail base release; 

(ill Jail time not exceeding 90 days; 

(iii) conditions for probation; 

( ;,.) ¥estitution; 

(v) .my other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

~ocictyi 

(vi) any combination of the above. 

tetJ...bl iQ'ipo,-,e fine as provided by law for the 

offense; 

l/ ; 
.~, 
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tdt.ll.l co-it the defendant to a correctional 

institution with or without a fine as provided by ldw for 

the offense: 

tet.UU i11pose any c.ombindtion of subsections 

(l)f~ial• (l)feiLbl• and (l)fdt~· 

(2) If any restrictions or conditions i11posed under 

subsection (1) (a) o~-tttt~ are viol.,tedo any elapsed ti111eo 

except jail ti11eo shall not be a credit against the sentence 

1m less the court orders othend se. 

(3) Except as ~rovided in 46-18-222• t~ +~s+~+on-~ 

execution of the first 2 years of a sentence of l~rison•ent 

i11posed under the following sections aay not be de4~d-~ 

suspended: 45-~-1J2(2)o 45-5-103(2)• 45-5-202(2)• 

~5-5-302(2)• 45-5-303(2)• 45-5-401(2)• 45-5-503(2) and (3)• 

~5-9-101(2)• 45-9-102(3)• and 45-9-103(2)·• 

~action 2. ~ectlon 46-18-222o "CA, is a.ended to read: 

·~-18-ZZZ. Exceptions to •andatory 11ini•u• sentences 

and restrictions on 

execution of sentence. 

de4~e<t---""t>-+~•----d 

All •andatory •lnl.u• 

suspended 

sentences 

prescribed by the laws of this state and the restrictions on 

ee~erred -~~Oft-~ suspended execution of sentence 

prescribed by 46-18-201(3)• 46-18-221(3)• 3nd 46-18-502(2) 

do not apply if: 

(1) the defendant was less than 18 years of dge at the 

ti11e of the co~mission of the offense for which he is to h•• 

-3-

1 

2 

3 

4 

5 

6 

7 

[l 

9 

10 

11 

12 

l3 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

2~ 

25 

LC 0965/01 

sentenced; 

trt--~~d~~en~&~-.eftte.-ee~ae+~y~-et--tne--ti-M~--o~ 

t~e--eoaaf~~+ftft--o~--~he--o~~~se--~o~--wh+e~-he--+s--to-be 

~e~eedT--wes--~y~ee~+y--+mp~~edY--e+~ho~~--ftot--so 

+~po+~ee-os-~-eon~~~e-o-ee~ense-~o-~he-~pe~ee~~i-on~ 

t+t--t~-defe~~.-~--~~ee-of-~he-eo~i-~s+on-o+ 

~he-o~~se-~~h-he-~s--~--ee--seftteneeey--wo~--eet+"~ 

~"ee~--e~us+--ofte--s~s~eft~o~--d~ess.--e~ho~h-~ot-~~eh 

da~s-oo-wo~1d cen~~-a-Se~ftSe-~~e-p~ooe~t+o"~ 

~LZ! the defendant was an accoMplice. the conduct 

constituting the offense was principally the conduct of 

another. and the defendant's participation was rel~tively 

minor; or 

t~Lll where applicable, no serious bodily injury wus 

inflicted on the victim.• 

Section 3. Section 4S-9-l 02o MCA. is dm.-,nded to re.~,d: 

•45-9-102. Cri11inal possession of dangerous drugs. (l) 

A person co~its the offense of criminal possession 

dangerous drugs if he possesse~ any danger <>US c1ru'J • as 

define<:l in S0-32-101. 

(21 Any person convicted of criminal possession of 

zarijuana or its derivatives in an amount the aggr"cpte 

weignt of which does not exceej bO gril.ns of marijuana or 

gra~ of hashish iso for the first offense• guilty of 

~isdemeanor and punishable by a fine not to exceed Sl,JOU or 

-4-
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education or treatment shall, at the co•mencement of the 

education or treat~ent, notify the court that the defendant 

t1as be~n accepted by the school or treat•ent proqram. If the 

aefPndant fails to attend the school or the treat•ent 

~r0~ram• the school or institution shall notify the court of 

the f~ilure." 

S~ction 8. Section 87-4-122t MCAt is a.ended to read: 

"87-4-122. Outfitter's qualifications. Each applicant 

for and holder of an outfitter's license or any renewal 

thereof shall, in the opinion of the director, •eet the 

following qualifications: 

(1) oe a person of at least 18 years of ageo in 

posst:ssion of a11 natural faculties, of ordinary 

in~ulligence, and in such physical condition as to bP. able 

to p~rform his duties as an outfitter; 

(L) ~e a citizen of thP ~nit~d States and ~ resident 

0f ~ontana for a full 2 yeJrs, unless the rRsidenry 

requirement is waived by the de?rtrtm,nt; 

(3) own or hold under written lease or represent a 

company. corporation• or partnership who owns or holds under 

written lease th~ equipment and f~cllities a5 are neces5~ry 

to provide the services advertised, controcted for, or 

~~reed upon between the outfitter and his clients (all 

equipment and facilities shall be ~ubject to inspection at 

all reasonable times and places by the department or its 

-9-
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designated agent); 

(4) be a person who has de.anstrated a respect for and 

coMpliance ~ith the laws of any state or of tha United 

States and all rules pro.ulgated thereunder as to aatters of 

fish and ga.ao conservation of natural resources, and 

preservation of the natural ecosystem without pollution 

thereof; 

(S) have not been convicted or forfeited bond of 5100 

or •ore on •ore than one violation of the fish and game laws 

of any state or the United States within the past S years; 

(6) have noto at any time. practiced fraud, deception. 

or •aterial •isrepresentation in procuring any previous 

outfittPr•s or guide•s license from the state of Kontana; 

(7) have not. at any time, pro.ulgated any false or 

•isleading advertising relatinq to the business of 

outfitting; 

(~I have not been finally adjudged by a court of law 

guilty of any substantial breach of ~ritten or oral contract 

with any person utilizing the 

outfitter or quide during 

applicant•s 

the license 

services as an 

year i•~ediately 

preceding that for which the application is made; 

(9) have not co~itted any negligent act or •isconduct 

~hile acting as an outfitter or guide which negligence or 

misconduct caused a danger or unreasonabl~ risk of danger to 

p~rson or property of any client of such outfitter or ~uide 

-10-
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durin9 the license year iamediately preceding that for ~hlch 

the application is made; 

(10) have not. at any time. be~n convicteJ of a felony. 

unless civil rights have ~een restor<:>j :oursuant t"o l.>w. Hoe 

~Oft--e&y--e9p•y-~or-or-fte•d-Oft-~~~+tt~~·~-••e~~~~-d~~~ 

eey-per+od-o•-t+~-~-wh+eft-e--~~~--~~e~eeee--fte~--be~ 

·~ect-~or-e-H+eft.,.. 

(11) have substantially co~plied with all department 

r·~gulations and state and federal laws concerning outfitters 

and guides, if the applicant has previously heln ~ license 

as an outfitter or guide.• 

~action 9. Section 87-4-141, MCA. is a-..nded to read: 

•a7-~-l~l. Grounds for suspension or revocation of 

license. 

license 

Every 

oaay be 

license or right to apply for and hold such 

suspended or 'revoked upon any of the 

following grounds: 

(1) having ceased to •eet all of the qualifications 

for holding a license; 

(2) fraud or deception In procuring ~ license; 

ZO (3) fraudulentw untruthful, or •isleading advertisin~; 

21 (4) conviction of a felonyw until civil riqhts are 

Z2 restored-or-aft~++-~+ee-e+-efty-de+~-~e~eeep-~r-e-~e+efty 

23 ho~-exp+~ed; 

24 (5) two convictions or bond forf~itures of $100 or 

25 more as to violations of the fish and oaae or outfitting 
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l.>ws or regulations of the state of Montana or of the United 

S,tates; 

(6) a substantial breach of any contract with ~ny 

per son uti 1 i zing tt,e services of the 1 i cen~e holder prov i d"<l 

that such breach is established as a matter of final 

judgment in a court of law; 

{1) th" willful employ.,ent of an unl icensecJ guide 'oy 

an outfitter; 

(8) negli9ence or miscon'uct while actin') as. an 

outfittPr or quide which negligence or miscon1uct CdUS.C'i ·:l 

danger or unreasonable risk of danger to person or property 

of any client of such outfitter or guide.• 

Section 10. Saving clause. This act applies only to 

offenses committed after the effective date of this 3Ct. 

Section 11. Repealer. Sections 46-18-101 1nrl 

46-16-204w HCA, are repealed. 

-End-
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1 imp~isonment in the county jail fo~ a te~m not to e~ceed 1 

2 yea~ or both such fine and imprison•ent. A parson convicted 

3 of a saconu or subsequent offense unde~ this subsection is 

4 punishable by a fine not to exceed Sl.OOO or iMprison~ent in 

~ the county jail for a term not to exceed 1 year or in the 

state prison for a term not to exceed 3 yPars or both such 

7 fine and imprisonment. 

tl (3) A person convicted of criainal possession of an 

9 opiate, as defined in 50-32-101118}t shall be imprisoned in 

10 the state prison for a term of not less than 2 years or •ore 

l1 than 5 years, axcept as provided in 4b-18-222. 

12 (4) A person convicted of criminal possession of 

13 dangerou~ drugs not otherwise provided for in subsection (2) 

14 or (3) shall be imprisoned in the state pri$On for a ter• 

lC, not to ~xc~ed 5 years. 

lo t5t--A-p~r~oft-o+-tfte-~qe-e•~-y~~r~-~r-uft~~e~~et~ 

l 7 "f-e-f-t-r~~·-v-i-.,~eti-el'l-ttl"'det'-~S~eet:i-el'l-she++-t>e-pre~trre.t-te 

1 r. be-•l"'t-i-t:+~e-t:o-~-defer~ed-+•pe~i-t:i-~-e+-~~"t:~e~• 

19 tbt.L2l Ultio1ate users and practitioners etnd agents 

LO und~r their supervision acting 1n tne course ot a 

2l ~rof~ssional 9ractice. as defined by ~0-32-lryl, .Lu-e ~xempt 

Z? fro~ tt1is sect~on." 

i3 Section 4. Section 4b-l8-203o MCA. is a~nded to read: 

24 "'t&-18-203. Revocation of su ~pende(1 ...---e~•~rr"rl 

25 s~nt~nce. A JUdge, magistrate, or justice of the peace ~he 
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has suspended the execution of a sentence ~ee+erred-~ 

i-~p~~i-ti-eft-~-e~~n~ee of imprisonment under 46-18-201 or 

his successor is authorized• during the period of the 

suspended sentence or-eeferred-~~""--~--s~ftee• in 

his discretion. to revoke the suspension or-i-epe~ftteftee 

and order the person co.-itted. He may also. in his 

discretion, order the prisoner placed under the jurisdiction 

of th~ board of pardons as provided by law or retain such 

jurisdiction vith his court. Prior to the revocation of an 

order suspending er--deferrin§ the ~~+eft-~ sentence• 

the person aff~cted shall be given a hearing.• 

Section s. Section ~-18-221o HCA, is aaended to read: 

•+&-18-221. Additional sentence for offenses co••itted 

with a dangerous weapon. (l) 4 person who has been found 

JUilty of any offense and vhoo while engaged in the 

co .. isslon of the offense. knowingly displayed• brandished, 

o~ otherwise used a firear•• destructive device, as defined 

in 4s-3-332Cll• or other dangerous weapon shallo in addition 

to the punisha~nt provided fo~ thP. commission of such 

Jff2n~e. be sentenced to a term of imprison~ent in the state 

prison of not less than 2 years or more than 10 years, 

except as provided in 46-LB-222. 

fZI A person convicted of a second or subsequent 

offense under this section shall, in additiGn to th2 

vunishmant provided for the com~ission of the present 

-6- I' ... 
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offense, be sentenced to a ter• of ieprisonment in the state 

prison of not less than It year~ or eore than 20 yearso 

except as provided in 4&-18-222. For the purposes of this 

subs~ctiono the followin~ persons shall be considered to 

have been convicted of a previous offense under this 

section: 

(a) d person who has pr~viously been convicted of an 

offense, co .. itted on a different occasion than the present 

~ffenseo under 18 u.S.(. 92<\(c); and 

(b) a person who has previously been convicted of an 

offanse in this or another stateo co•aitted on a different 

occasion than the present offenseo during the coamission of 

which he knowingly displayed, brandished, or otherwise used 

a firear•• destructive deviceo as defined in 45-B-332(11• or 

other dangerous weapon. 

(3) The +apo~Oft---e~ execution of the mini•u• 

sentences prescribed by this section may not be ~e+erred--&r 

suspendedo except as provided in 46-lB-222.• 

Section 6. Section 't6-18-502o MCAo is aaended to read: 

•~t6-18-502. Sentencing of persistent felony offender. 

(1) A persistent felony offender shall be imprisoned in th~ 

state prison for d ter• of not less thdn 5 years or more 

than 100 years if he was 21 years of age or older at the 

time of the co•mission of the present offense. 

(Z) Except as provided in ~6-18-ZZ2o the ~ape~~•en-or 
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execution of the first S years of a sentence imposed under 

subsection Ill aay not be ee+e~red-or suspended.• 

Section 1. Section 61-B-714o MCAo is amended to reati: 

•61-8-ll't. ;>enalty for driving while intoxicated. ( 11 

~very person who is convicted of a violation of ul-~-401 

shall be punished by a fine of not less than HOD or R1ore 

th<m ssoo. On a second conviction, he shall be f'Unished by a 

fine of not less than S300 or more than $500. On the thi r'J 

or subsequent convictiono he shall be punished by 

iaprisonment for a term of not less than 30 days or more 

than 1 year• to ~hich aay be addedo in the discretion of the 

courto a fine of not less than ssoo or more than si,OOu. 

Notwithstanding any provision to the contrary providing for 

suspension of execution of a sentence iwposed under this 

subsectiono the •ap~tfen-~ execution of the first 10 days 

of the jail sentence imposed for a third or subsequent 

offense that occurred within S yedrs of the first nffen~" 

aay not be eef~~ed-~ suspended. 

(Z) Except as otherwise provided in this section, the 

court Mayo in its discretiono suspend the execution of nny 

sentence imposed under subsection (1) on the condition th~t 

the defendant successfully complete a course in a oriver 

improve~nt school approved by the court or an dlcohol 

treatment program approved by the department of 

institutior\S• fdch school or institution providin~ IJCh 

-8-


