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1 J‘w Bl NO. -ilz-z 1 to give informed consents may apply for admission to any
2 INTRIDUCED 2Y 2 facility for evaluation or habilitation. An application for
3 3 admission to a facility wmust be in writing on a form
4 A BILL FOR AN ACT ENTITLED: AN ACT TO ESTABLISH PROCEDURES 4 prescribed by the facility and approved by the departments
5 TC ALLOW A SERIOUSLY TDEVELOPMENTALLY OISABLED PERSONy 9 An application may not be accepted unless a professional
& INCLUDING A MINORe TO VOLUNTARILY ADWIT HIMSELF TO A & person has first certified that the applicant is seriously
T KESIDENTIAL FACILITY; PROVITING FOR THE LOST OF ADHISSION; 7 developmentally disabled and that the comaunity—based
3 REQUIRING PERIODIC PHARMACEUTICAL OR MEDICAL REVIEWS UF [:] facilities in the region of the person's residence are
g RESIDENY HMEDICATIONS; ESTABLISHING STIFULATIONS FOR THE -] unable to provide adeguate evaluation and treatmente 4An
1¢ RELEASE (OF RECORDS; AND GENERALLY REVISING AMD CLARIFYING L0 approved copy of the application must be given to the
11 THE LAWS RELATING TO THE DEVELOPMENTALLY DISABLED; AMENDING 11 person requesting admittance to the residential facility or
12 SECTIONS 53--20-10% 53-20-114+ 53-20—123, 53-20-130y 12 to the parents or guardian of a person unable to give
i3 53=~203=1420 53-20-144 THROUGH 53-20-146y 53-20—148» 13 informed consentes Thae application Fform wmust contain a
14 53-20-161s AND 53-21-18Ts MChAe™ ia statement of the rights of the person applying for
15 15 admissions including the right to releases and a statement
16 Bt TY ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 16 prohibiting the facility from detaining a person more than 35
17 MEPR SECTIONe. Section le Voluntary admission to 17 days {excluding weekends and holidays) beyond 3 written
18 residential facility ——- procedures —-- rightse (1} Nothing in 11 request for release on behalf of the person.
12 this part may be construed in any way as limiting the right 19 12} The community-based professional person is
20 of sny person who is seriously developmentally disabled to 20 responsible for the respondent until a court has formally
z1 maoke voluntary application for admission at any time to any 21 comnitted the responuvent tuv a facility for habilitation or
22 facility for residential evaluation or habilitations. Except 22 treatments
23 for minors as provided for in {[section 2)» a seriously 23 {3) A person voluntarily entering or remaining in a
24 devalopmentally disabled persons or the parents or gquardian 24 facility shall have the same rights as those persons
25 of a seriously developmentally disabled person who is unable 25 involuntarily committed to 3 facility except that a person
-2- f{ }%‘ éﬁ ;'f
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who voluntarily admits himself shall have the right to
release himself at will.

NEW SELYIONe Section 2« Voluntary adsission of
minorse (1) A minor who is 16 years of age or older may
consent to receive developmental disability services that
are provided by a facilitys 3 person licensed to practice
medicines or a person certified by the department of
institutions as & professional person in the area of
developmental disabilities.

{2) VYoluntary admission of a minor can be made:

{a) by the parent or guardian in charge of a person
under the age of 12; or

{b) jointly by the parent or guardian in charge of a
person over the age of 12 but under the age of majority and
the persons if the person is capable of giving informed
consent to the adaissione.

{3} when the winor is over the age of 12 and he and
his parents do not agrees the wminor can be vwoluntarily
admitted to a fFacility only if he receives Yegal counsel.

NEM SECTIUNe Section 3. Cost of voluntary admissione
{i1) The cost of involuntarily committing a person who is
voluntarily admitted to a facility at the time the
involuntary proceedings are coamencad shall be paid by the
county of the person®s residence at the time of admissione

(2) The costs of transportation to 4 residential
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facility shall be paid by the welfare department of the
county of the person's residencee« Howevery if protective
proceedings have been or are being initiatede the w2lfare
dJepartment may seek reimbursement. If no one is available to
transport the persons the sheriff shall provide
transportations

Section 4« Section 53-20-104y MCAe is amended to read:

#53-20-104« Powers and duties of wental disabilities
board of visitorse. {1l) The board shall be an independent
board of ingquiry and review to assure that the treatment of
all persons admitted to a residential facility is humane and
decent and meets the requirements set forth in this parte

{2) The board shall review all plans for experimental
research or hazardous treatment procedures involving persons
admitted to any residential facility to assure that the
research project is humane and nct unduly hazardous and that
it complies with the principles of the statement on the wuse
of human subjects for research of the American association
on mental deficiency and with the principles for research
involving human subjects required by the United States
department of healthy educations and welfarece No
experimental research project invelving persons admitted to
any residential facility affected by this part may be
commenced unlass it is approved by the mental disabilities

board of visitorss

—ty—
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{3} The board shall investigate all cases of alleged
mistreatment of a residents

{4) The board shall at least amnually inspect every
residential  facility which is providing a course of
residential habilitation and treatwent to any person
pursuant to this parte The board shall inspect the physical
rlants inciunding residentials recreationale dininge and
sanitary facilitiese It shall visit all wards and treatsent
or habilitation areas. The board shall inquire concerning
all habiltitation programs being implemonted by the
institutions

{S) The ©board shall inspect the file of each person
admitted to a residential facility pursuant to this part to
insure that a habilitation plan cxists and {is being
implementede The board shall inquire concerning alt wuse aof
restraintsy isoTations or other extrasrdinary meosurese

16) The board may assist any petient resideat at a
residential facitity in resolving any grievance he may have
concerning his admission or his course of treatwent and
nanilitation in the Facility.

(7T 1f the beard believes that any facility is failing
to comply with the provisions of this part in regard to its
physical facilities or its treatment of any residenty it
snall report its fFindings at once to the professional perrson

in charge of the facility and the director of the de artaent
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of institutionse. If appropriates after waiting a reasonable
time for 3 response from such professional persone jif_an
acceptable response does 0ot follows the board may mnotify
the parents or guardian of any petient resjident involvede
the next of kine if knowns the responsible person appointed
oy the court for any pattent resident involved: and the
district court which has jurisdiction over the facility gf
the failure to complye.

{5) The board shall report annually to the governor
and shall report 'to each session of the legislature
concerning the status of the residential facilities and
habilitation programs which it has inspectede®

Section 5« Section 53-20-il%s MCAs is amended to read:

®53~20-114« Appointment of responsible person.
whenevers in any proceeding under this parts the court
believes that a conflict of interest may exist between =
person who is developmentally disabled or alleged to be
developmentally disabled and his parents or guardian or that
the parents or guardian are wunable to protect the interests
of such person or whenever there is no parent or guardiane
the court shall appoint a responsiole person to protact the
interests of the person who is developmentally disabled or
allieged to be developmentally disableds Ihe _responsiblo

unly cne person shall at any one time be the responsible
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person within the wmeaning of this parte In appointing a
responsible persons the court shall consider the preference
of the respondent or patiente The court may at any times
for good cause showns change its designation of who is the

responsible persons Ibe appointmepl of the responsible

- £ i ial facili -
Section 6« Section 53-20-123s MCA. is amended to read:
®53-20-123. GCutcome of examination -— dismissal of

petition -- court-ordered ewvaluation and treatment -

hearinge (1) If the professional persens based on his
examination and inquirye determines that the respondent is
not developmentally disabled or is not in need of
developmental disability servicess he shall report this
finding in writing to the court and the patition shall be
dismissede If the professional person concludes that the
respondent is developmentally disabied and in need of
developmental disability servicess he shail report this
conclusion to the court in writings together with his
raecomnendations for evaluation and treatmente The report
shall include an explanation of the Dasis on which the
professional person has reached his conclusiong end--shesii

include 3 description of any tests or evaluation devices he

has euployeds and an gpinion _of whether _instituiional or
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2lacement shall be based on copsultation With _the mental
bealth _aod  residential services division of the department
of _iepstitutions or the superintendent or _agent of o
residential facility or the director of the developmental
ili ivi _sccial and
rehabilijtation serywices.

{2) {a} If the professional person®'s recommend3ation is
for further ovaluation and treatments notice of this
recoamendation shall be sent to ihe respondentes his parents
or guardiany the next of kine the responsible person
appointed by the courts if anys and any attorney
representing the respondent or his parents or guardiane If
no rasponsible person has yet been appointeds the court may
appoint one at this time.

{b) If the respondente his parents or guardians the
responsible persons if anys or counsel for any party
raequests a hearing on the recommendations the court shall
set a time and pYace for hearings The nearing shall te
before the court without a jurye The vules of civil
procedure shall applye

(3) Prior to any hearing held pursuant to this
sectiones the court shall sppoint counsel to represent the
respondent if the respondent has not retained independent
counsel. The parents {or guardian) shall be informed of

their right ts ceounsels and if they are indigents the rourt
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51311 on their request appoint counsel for thems in no case
may the same a*torney represent the respondent and his
parents or guardiane

{#) If the hearing is waived or tf the court findss
aft2r hearings that the respondent is developmentally
disabled and in need of further evaluation and treatwent,
the court shall order that the respondent undergo such
evaluation and treatments Evaluation and treatment ordered
pursuant to this subsection may not be for wore than 30
GaySae it shalt take place in the least restrictive
environment in which the necessary evaluation and treateent
can be accomplishede Evaluation and treatment in a
residential facility may be ordered only if the necessary
ovaluation and treatment cannot be accomplished through the
use of community-based facilities."”

Saction T. Section $3-20-130s MCAs is amended to read:

"53-20—130. Patient transfers from mental heaith
facilitiesa If any person is a patient in a mental health
facility and the professional person in charge of the
patient determines that the patient is suffering frome a
developmental disability rather than mental illuess and
should more properly be admitted to a3 residential facility
or_an_appropriate less _restrictive altargativge then the
professional person shall commence proceedings to effect

such admissions consistent with th: procedures set forth in
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this part for admissions generally.”™

Section RBe Section 53-20-1424 MCAy is amended to read:

%53-20~142. Rights while in a residential facility.
Persons admitted to a residential facility for a period of
habilitation shall enjoy the following rights:

{1} Residents shall have a right to dignitys privacys
and humane C€arae

{2) Residents shall be entitled to send and receive
sealed maile Moreovers it shall be the duty of the facility
to foster the exarcise of this right by furnishing the
necessary materials and assistance.

(3) Residents shall have the same rights and access to
private telephone communication as patients at any public
hospital except tu the extent that a professional person
responsibie for formulation of a particutar resident's
habilitation plan writes an order imposing special
restrictions and explains the reasons for any such
restrictionss The written order sust be renewed monthly if
any restrictions are to be continuedes

{4) Residents shall have an wunrestricted right to
visitolion excepl Lo the extent that o professional porson
responsible for formulation of a particular resident®s

habilitation plan writes an order lmposing special

restrictions and explains the reasons for any such
restrictionss The written order must be renewed monthly if
-10~-
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any restrictions are to ba continued.

(5} Residents shall have 3 right to receive suitable
educational and __ habilitaticn Services regardless of
chronological ages degree of retardations or accompanying
disabilities or handicapse

{6) Each resident shall have an adequate allowance of
neats-cleans suitably Ffittings and seasonable clothing.
Except when a particulor kind of clothing is required
because of a particular conditions residents shall have the
opportunity to select from various types of neats cleane and
seasonable clothinge Such clothing shall be considered the
resident*s throughout his stay in the instituticons Clothings
both in amount and types shall make it possible for
residents to go out of doors in inclement weathers to go for
trips or visits appropriately dresseds and to make a normal
appearance in the cosmmunitys The facility shell make
provision for the adequate and regular Yaundering of the
residents® clothing.

(T} Each resident shell have the right to keep and use
his own personal possessions except insofar as such clathes
or personal possessions may be deterazined by a professional
person to be dangerous either to himself or to otherss

{8} A resident has a richt to & humane physical
environment within the residaential faciliticss These

facilities shall! be designed tc make 2 positive contrioution
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to the efficient attainment of the habilitation goals of the
rasidente To accomplish this purpose:

{a) +s.gular housekeeping and maint=nance procecdurcs
which will ensurz that the Facility is maintained in a safey
cleans and attravtive condition shall be developed and
implemented;

(b} pursuant to an established routine maintenance and
repair programe the physical polamt shall be kept in a
continuous state of good repnair and operation so as to
ensure the healths comforte safetye and well-being of the
residents and so as not to impede in  any manner the
habilitation prograss of the residents;

{c} the physical facilities must meet all fire and
safety standards estsblished by the stote and locality. In
additione the facility shall mest such provisions of the
iife safety code of the national fire protaction associaticn
as are applicable to fte

{d) there wmust de special facilities for nonambulatury
sesicents to assure their safety and comforte inciuding
spacial fittings on toiists and wheelchairss Appropriate
provision shall be made ta permit nponambulatory residents to
communicate their neads to staffe

{2} Residents shall have 2 right to receive prompt and

hysical midments o

mental ajlmentse injuriess or physical disabilities and  for

-12~
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the prevention of any illness or disabilitys Such medical
treatment shall meet standards of medical practice in the
coamunitys

{10} Corporal punishment shall not be permitteds

(11) The opportunity for religious worship shall be
accorded to each resident who desires such worshipe
Provisions for religious worship shall be made available to
411 residents on a nondiscriminatory basise. Mo individual
shall be compelled to engage in any religious activities.

(12} Residents shall have a right to 2 nourishings
well-balanced diete The diet for residents shall provide at
3 minimum the recommended daily dietary allowance as
developed by the national academy of sciencese. Provisions
shaly be made for special therapeutic diets and for
substitutes at the request of the residents hijs parentss
quardiansy or next of kiney or the responsible person
appointed by the court in accordance with the religious
requirements of any resident®s faithe. Deniat of a
nrutritionally adequate diet shall not be used as punishment.

{13) Residents shall have a right to regular physical
exarcise several times 3 weeke It shall ve the duty of the
facility to provide both indoor and ocutdoor facilities and
equipment for such exercisee Residents shall have a riaght
to ba outdoors daily in the absence of contrary medical

considerationse
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{14) Residents shall have a righty under appropriate
supervisions to suitable opportunities for the interaction
with members of the opposite sex except where a professional
person responsible for the formulation of a particular
resident’s habilitastion plan MWrites an order to the contrary
and explains the reasons therefore The order must be renewed
monthly if the vrestriction is to be continueda™

Section 9« Section 53-20-144e MCAy is amended to read:

*53~-20~1l4%. Rights concerning photographse (1) A
person admitted . to 2 residential faciltity may be
photographed upon admission for identifications _medicals
hatilitarives and the administrative purposes of the
facitity. Such photographs shall be confidential and shall
not be released by the facility except pursuvant to court
order.

{2} No other nonmedical or nonhabilitative photographs
shall be taken or used without consent of the resident's
parents or guardian or the responsible person appointed by
the court.™

Section 10. Section 53-20~-145y MCAy is amended to
read:

"53~-20-145« Right to be free from unnecessary or
excessive medicatione Residents have a right to be free from
unnecessary or excessive medication. No medication shall be

adwministered unless at the written order of a physician. Th=

-14~
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professional person in charge of the facility and the
attending physician shall be responsible for alt wmedication
yiven or administered to a residente The use of medication
shall not exceed standards of use that are advocated by the
United States food and drug administration. Notation of each
individual®s medication shall be keptr in his wsedical
records. A phareacist or a registercd nurse shall feview
meathly . the record of esch resideat on padication for
autential adverse | veactionse  aliergiess _ Isieroctionse
coptraindicationse  rationality. and  Vaboratory test
moditications sod . shall advise the ghysician . of  any
problerse Madications sball bs reviewed ouarierly 4y the
attending or staff phvsicians A% Jeass smonihly sn attending
chysician sh2l} ceview the drug roginen of esch patiant an
asychoteopic pedications Al grescriptions shall be xritian
with a termipation date that ;ov. not excced 20 gdavs

dedicatioo for vnewly admitied residepis shall be covigeod
and _reordered as necessary Mpon adwission and thes avery 39
days for the first 20 dayss At~tenst--weehkiyy-—en——astending
physieien——shall-—review—the——dreg—reginen-cf-cschpatient
ander—itis-corer— At —preseriptions—sheii-be——eritten—uwith-—n
terminatten—-detay-——whitti~—shaid——not-—axcerd—33——sdeyne
Medications shall not be wsed as punishmentsy for the
convenience of staffe as a substitute for progrems or in

quantities that interfere with the resident®s trestment

LC 0T1i/01

programe”

Section lie Section 53-20-146y MCAy is amended to
read:

n53-20-14be avght not to be subjected to certain
treatment proceduiese (1) Residents of a residential
facitity shall have 2 right not to be subjected to  any
unusual or hazardous treatment procedures Without the
cxpress and informed consent of the resident,s if the
resident is able to yive such consante and of his parents or
guardian or the responsible pzrson appointed by the court
after opportunities for consultation with independent
specialists and legal counsel. Such proposed procedures
shall first have been reviewed and approved by the wmental
digsanhititiaes board of visitors before such cansent shall be
Z0Ugitts

{2} Pihysicel restraint sna®l  be  esploved only  when

ashsoluteiy necassary o protect «hne resident from injury to

Himself or 2 pravent injury tT sthers. Mechonical  SUpDGTi:
csed__to _achisve nraper hody pgsitier ond balance whigh are

grgored by a2 nobysiciap are not consigered. s  physizal

pzstraints Restraint shal? not bz emploved as punishmpente
for the ceanvenience of staffs or as a substitute for a
habilitation pPrograms Raztraint shall be applied only if
sitarnative techniqguos have failed and only if such

restraint imposes the least possible restriction consistant

-16-
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wWith its purposee Oniy a professional person may authorize
the use of restraintss Urders for restraints by a
professional person shall be in writing and shall not be in
rarce for leonger than 12 hourse HWhenever physical restraint
is ordereds suitable provision shall be made for the comfort
ano physical needs of the person restrainede

{3) Seclusions defined as the placement of a resident
alone in a locked room for nontherapeutic purposesy shalil
not be employeds tegitimate “time out®™ procedures zady be
utilized under close and direct professional supervision as
2 technique in behavior-shaping programse

{(4) Behavior modification programs involving the use
of noxious or aversive stimuli shall be reviewed and
approved by the mental disabilities board of visitors and
shall pe conducted only with the express and inforased
consent of the affected residents if the resident is able to
yiv® such consents and of his parents or guardian or the
rasponsible person appointed by the court after
opportunities for consultation with Independent specialists
and with legal counsels Such behavior modification prograes
shall be conducied only under the supsrvision of and in the
presence of a professional person who has had proper
training in such techniquess

{5} No resident shall be subjected to a behavior

modification program which attempts to extinguish socially
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appropriate behavior or to develop new behavior patterns
when such behavior modifications serve only institutional
convenience.

(6) Electric shock devices shall be considered a
research technigue for the purpose of this parte Such
oavices shall be used only in extraordinary circumstances to
prevent seilf-mutilation 1leading to repeated and possibly
permanent physical dasmage to the resident and only after
alterpative techniques have failede The use of such devices
shali be subject to the conditions prescribad by this part
for experimental research generally and shall be used only
under the direct and specific order of the professional
person in charge of the reslidential facility."

Section 12+ Section 53-20-148: HMCAe is amended to
read:

"53-20~148. Right to habilitation. ) Persons
admitted to residential facilities shall have a right to
habilitationy including maedical treatments education, and
care suited to their needss regardless of ages degree of
retardationy or handicapping condition. Each resident has a
right to a bhabilitation program which willi maximize his
human abilities and enhance his ability to cope with bhis
environmente Every residential facility shall recognize that
erach residents regardless of ability or statuss is entitled

to develop and realize his fullest potentiale The faciltity
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shall  itwpleaent the principle of noraaliiatlica s thoet wich
resident may live as normally as possibles

{2) Residents shall have a rijht to the least
restrictive conditions necessary to achieve the purposes of
habilitatione To this ondy the facility shall wmake every
attempt to move residents from:

{a) wmore to less structured living;

{b) larger to smaller facilities;

{c) larger to smaller livirng units;

{d) group to individual residence;

(e} segsregated from the community to integrated into
the community living;

{f) dependent to independant livinge

{3) Within 30 days of his adwission to a residentiai
fFacilitys each resident shall have an evaluation by
appropriate specialists for programsing purposes.

{4) Each resident shall hava an individualized
habilitation plan foraulated by the Ffacilitye This plan
shall be developed by appropriate professional persons and
implemented as soon as possibles but no Tater than & 30
days after the resident®s admission to the facilitye An
interim program of habilitations based on the preadmission
evalustion conductad pursuant to tnhis parts shall commence
promptly upon the resident's admissione Each individualized

habititation plan shall contain:
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(a) a statement of the nature of the specific
limitations and spec#fie ganeral needs of the resident:

{b} = description of intermediate and long-range
habilitation goals with a projected timztable for their
attainwent;

{c) a statewent of and an explanation for tne plan of
habilitation for achieving these intermediate and long-ranye
gosls;

{d) a statement of the least restrictive setting for
habilitation necessary to achieve the habilitation goals of
the resident;

{e} a specification of the professional persons and
other staff wmembers who are responsible for the particular
resident®s attaining these habilitation gouals;

{f) criteria for release to less restrictive settings
for habilitatione based on the residept®s needsy including
criteria for discharge and a prejected dsie for discharge.

i5) As part of his habilitation plane each reside  t

shall hawve an individualized postinstitutionalization plan

that _includes ap identification of services peeded to make a
satisfactory communily piacement possible. This plan snall

be developed by a preofessional person who shall begin
preparation of such plan upon the resident®s admission to
the institution and shall complete such pltan as soon as

practicable. The parents or guardian or next of kin of rhe



21

22

23

4

25

LC 0711/01

residenty the r2cnonsible person appointed by the courte if
anys <and the residents if able to give informed consents
shall be consulted in the development of such plan and shall
be informed of the content of such plane.

(6 1In the interests of continuity of carese one
professional person shall whenever possible be responsible
for supervising the implementation of the habilitation plane
integyrating th: various aspects of the habilitation proarame
and recurding the resident's gprogress as measured by
sbjective indicatorss This professional person shall also be
rosponsible  for ensuring that the resident is released when
apprepriate to a Yess restrictive habilitation setting.

{7} The habilitation plan shal) be econtinucusty
reviawed  gopntply by the professional person responsible for
supervising the implementation of the plan and shall be
wodificd if necessarye In additions S monihs after admission
and  at  least annually thereafters each resident shall
receive a comprehensive psychologicals socials educetionad
pabiljtativee and medical diagnosis and evaluation and his
habilitation plan shall be reviewed by an interdisciplinary
team of 0o Juss thon two professionel persons and such
resident care workers as are directly involved in his
habilitation and caree A habilitation plan shall be reviewed
monthl ye

{8) tach resident disemarqged-—-to plaged _in the
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community shall heve--e—-progresm—-of recejve transitional
habilitation assistances

{9) The professional person in charge of the
residential facility shall report in writing to the parents
or guardien of the resident or the responsible person at
least every & months on the resident®s educetionaly
vecationety——and-——tiving —shkiP ¥ —progress habjlitation and
a=dical conditions Such report shall also state any
appropriate habilitation program which has not been afforded
to the residenf because of inadequate habilitation
resourceses

{10) The parents or guardian of each resident or the
responsible person appointed by the court shall proamptly
upon the resident®s admission receive a written copy ofs

including but not limited tos all the abeove standards for

adequate habilitations fach residenty if the resident is
able to comprehends shall promptly upon his admission be
orally informed in clear language of the above standards
ande where appropriates be provided with a written copy.”

Section l3e Section 53-20-161y MCAs is amended to
read:

"53-20-16le Maintenance of recordss 1L} Complete
records for each resident shall be maintained and shall be
readily available to professional personse to the

resident-care workers who are directly involved with the
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particular resitdents and to the mental disabilities board ot
visitorse A1l information contained in a resident®s recards
shall be considered privileged and confidentiale The parents
OF guardians the responsible person appointed by the courts
and any person properly authorized in writing by the
residents if such resicdent is capible of giving informed
consenty Or by his parents or guardian or the responsible
person shall be permitted access fo tho residents rrcordisae
to_ipformation . @ay  bhe_  released from the records. of &
unless the release of such _information has Dbegn orogerly
authorized in writing by:

la) _tha court:

L) __the resident or former resident if ba js svor fhe
age of pajority snd s capable of giving joforsed conseaii

1€} __the superiotendent of the residential facilfiiy or
his desi gnese a5 custadian of a resirt o o
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majority who is jiocapable of giving informed consept and for
#hom no legal gnardian bas been anpointeds

{3y the superintendent of the residential facility or
nis _gdesigpee 35 gustodian of a resident under the uge of
moiority for whom thwere is no parent or Yegal  guardiani or

{hy the superiniendent of fhe residential facility or
his_designee =s qustodian of 3 cesidept of that facility may
relgane jnforpation 33 reguiced by federal and state Vow and
depariwent of socisl and rehahilifation services ruless

£2)_ laformation may not Lo relegsed by @
superiptendent or his designes as sei forib in subseciion
£13(Fde (AD{2¥e or {3)}i{h) less thap 15 doys ofter sending
notice of the proposed velease of _infurpakion to  tng
resjdents Pis parents or guardians the _aftorney whe most
recently represented fhe residents if 2oys the responsills
person appointed by the courte BF soye aagt the couri whooh
ordered the admissions If any of the pariies s¢ pnotifso
pbizcts to the sclease of informatione ihey may petitiop tue
court for o nDearing to determine wherher the releass of
infarmatiop should be alloweds

13} These records shall include:

t¥¥{a) identification datas including the resident®s
Tegal status;

£2%fh} the resident®s historye including but not

Timited to:
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to3fi} family datas educational backgrounds and
employment record;

tb¥Lij) prior medical historys Dboth physical and
mentals including prior institutionalization;

t3¥Lc] the resident®s grievancess if any:

t43{d} an inventory of the vresident®s 1ife skillsy
including wode of communicationi

+53el a record of each physical examination which
describes the results of the examination;

t+o¥(f} & copy of the individual habilitation plan and
any modifications thereto and an appropriate summary which
will guitde and assist the resident care workers in
implementing the resident®s programs;

t#3Lg) the findings made in pertodic pmonthly reviews
of the habilitation plans which findings shall include an
analysis of the successes and fallures of the habititation
pragram and shall direct whatever wodifications are
necessarya

+8¥{h} a copy of the postinstitutionalization plan
that _includes a statement of services needed o _the
community and any mogifications thereto and a summary of the
steps that have been taken te implement that plan;

+9¥1i) a medication history and status;

+18¥{ 3} a summary of each significant contact by a

professional person with a resident3
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+333{Kk) a summary of the resident's response to his
pregrom Dabilitation plane prepared by a3 professional person
involved in the resident®s habilitation and recorded at
least monthlye Wherever possibles such response shall be
scientifically documantede.

+324{1} a monthly summary of the extent and nature of
the resident®s work activities and the effect of such
activity upon the resident®s progress along the habilitation
plans

t++3¥(m) 3 siéned order by a professional person for
any physical restraints;

+34¥In] a description of any extraordinary incident or
accident in the facility involving the residents to be
entered by a staff member noting personal knowledge of the
incident or accident or other source of informatione
including any reports of lInvestigations of resident®s
mistrestmeent;

+35410) a summary of family visits and contacts;

++63[p) 2 summary of attendance and JYeaves from the
facilitys

t+¥#¥1g) @& record of any seizures, illnessess injuriess
and treatments thereofy and immunizationse™

Section l4e Section 53-21-187y MCA, is amended to
read:

®53-21-187. Clothing for patients discharged or

-26~- I )
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conditionally releasede A patient may not be discharged or
conditionally released from a wmental health facility or
R ial _facili ¢ ¢ 1 11 isabled
without suitable rgasgnahle clothing sdapted—to-the-season
n—which-he—is-discherged ghich will allow the resident _fo
make a normal appearance in the comsunity.®
Section 15. Codificatione It is intcended that sections
1 through 3 be codified as an inteyral part of Title 53,
chapter 20y part le and the provisions of Title $3s chapter
20y apply to sections 1 through 3.

-End-
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HOUSE BILL NOe. 487

INTRODUCED BY BENGTSONs TOME

A BILL FOR AN ACT ENTITLED: ™AN ACT TO ESFABLESH-PRBEEDURES
FO- -AEEON-—A--SERFBUSLY--DEVELOPHENFALLY--DESABLED-—-PERSONy
ENELHDENG—~A--MHENBRy -~ FB——VOLUNFARIE Y- - ABMEF - ~HEMSELF--F8--A
RESEOENTFEAL-FACEEEF¥E-PROVIDING -FAR-FHE-ERSF--BF --ABMESSEONY
REQUIREING REQUIRE PERIODIC PHARMACEUTICAL OR MENICAL REVIEWS
OF RESIDENT MEDICATIONS; ESTABLISHING STIPULATIONS FOR THE
RELEASE OF RECORDS; AND GENERALLY REVISING AND CLARIFYING
THE LAWS RELATING TO THE DEVELOPMENTALLY DISABLED; AMENDING
SECTIONS 53-20-104, 53-20-114. 53-20-123, 53-20-130,
53-20-142y 53-20-1k4 THROUGH 53-20-146y 53-20-148,

53-20-161y AND 53-21-16Ts MCA."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW-SEEFIANE--Section-Ltv--Votuntary---—admiasion—----to
residentiat--facitity-----procedures-——--rightsv--ti}-Nothing
+n-this-part-may-be-construed-in-eny--way--as--limiting--the
right--—ef—-anr--persen——lhe--is——sefieusiy--deve*epaenta**y
disabled-to-make-votuntary-appiication-for-edmission—-at--eny
time-—-to---any---faertity-~for--residentiol--evotustion--or
hepititations-Except—for-miners-os-provided-for-in--fsection
2ivy--a--seriousiy--developmentatiy--disabted--personvy-or-tne

parents-or-guardian—of-a-serioustiy-developmentedty--disabled

w N
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person-who-+s-unsbie-to-give-infermed-consentv-aey-applty-for
adnission-to-any-fecitity-for-evetustion-or-habétications-in
sppltication——for--edaission-to-e-facitity-must-be-in-writing
on-a-form-prescribed-by-the-faeitity--and--approved--by--the
departments—---An--app tiestion—-ney--not-be-sceepted-vniesa-s
profeastonet-person-has-first-certified-that--the--appticant
is---seriousty-~-develtopmentaltty---dissbled---and-—-thot--the
community ~based-factitties-in-the--region-~of--the--personts
residence--sre——unable--to--provide—-adequate—evatustion-and
trestmentr-An-opproved-copy---of--the-—appiication--sust--be
given-to-the-persoen-requesting-adaittonce—to-the-residential
facirity-or-co-the-parents-or-guardien—of-a-person-unnble-to
give--informed--consent--Fhe-application-formmust-contsin-o
stotement--of--the--rights-—of --the--person—~-apptying---for
edmissieny--incltuding--the-right-to-reteasev-and-e-statement
prohibiting-the-faciitty-fromdetaining-e-person-more-than-5
deys-texctuding-weekends--and--hotidaysy--beyond--a--written
request-for-relteasse-on-behatf-of-the-persons
t24--Fhe---community-bosed---professionsi-—--person—--+is
responsible-for-the-respondent-ontit-a--court—-has—-formatiy
committed--the--respondent-to-e—feacitity-for-hebititotion-or
treatments
t3y--A-person-velunterily-entering-or--remaintng--in--o
facitiey-—shatt--heve--the-—-same--rights--es-—tchose--peraons

involuntarity-committed-to-a-faeirtity-except-that--a--person

-2~ HB 487
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who--votuntarity--admita--himsedf--shati--have--the-right-te
retease-himsed f-at-wiltie
NEW-SEETIONg--Section-2v--Voluntary----admission~--—-- of
atnorsy——~tiy--A-—minor--who-is-16-years-of-age-or-clder-may
consent-to-receive-devetopmentat--disenitity--services--that
oare--provided--hy--a-facit+tyy-a-person-ticensed-to-practice
mediciney-~or--a--person--certified--by-—the--department--of
netitytions--as--a-~-professional--person--in--the--area--of
savelopmental-disabititiess
t2)--Voluntary-adaission-of-~s-minor-con-be-nades
to}--by-the-parent-or-quardisn—in-charge——of—-o--person
under-the-agqe-of-12¢-or
tby--jointiy--by--the-parent-or-querdian-in-chorqe-of-a
person-over-the-sge-of-12-dut-under-the-age-of-mejority--ond
the--persony--if--the--person--+s-copabte-of-giving-infermed
consent-to-the-admissions
t33--dhen-the-minor-+s-over-the-age-of-i2--end--he--and
his--parestes--do--not--ogreey——the-—sinor-can-de-voltuntority
admitted-to-a-faciirty-onty~if-he-receives-egat-counseds
NEW-SEEXI0Ng--Section-3s--Eost-of-voluntary--admissions
t1)--Fhe-—cost--of--invelunterity-committing-e-person-who—+s
voltuntaridy——admitted--to--a--facitity--at--the---time~-~the
hvotuntary--proceedings-—are-commenced-shalt-be-paid-by-the
county-of -the-personis-residence-at-the-time--gf--sdmissionw

t24--Fhe-—coste--of--transportetion--to~--s--residentiat
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facitity--shati-be-paid-by-the--welfore--depsrtment--ef-—the
county--of--the--personts--residencev-Howevervr-if-protective
preceedings-have-bean-or-are-betng--initiotedy-—the--wetfare
department-may-seek- . eimbursementv—if-no-one-+9-avaitebte-to
tronsport----the---personv-—--the———shertff---shati---provide
transportations

Section le. Section 53-20-104y MCAs is amended to read:

*53-20-104e Powers and duties of wmental disabilities
board of visitorse (1) The board shall be an independent
board of inquiry and review to assure that the treatment of
all persons admitted to a residential facility is humane and
decent and meets the requirements set forth in this parte

(2) The board shall review all plans for experimental
research or hazardous treatment procedures invelving persons
admitted to any residential facility to assure that the
research project is humane and not unduly hazardous and that
it complies with the principles of the statement on the use
of human subjects for research of the American association
on mental deficiency and with the principles for research
involving human subjects required by the United States
departmsent of healthy educations and welfare. No
experimental research project involving persons admitted to
any residential facility affected by this part may be
commenced unless it is approved by the mental disabilities

board of visitorse

4 HB 487
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(3) The board shall investigate all cases of alleged
mistreatment of a resident.

(%) The board shall at least annually inspect every
residential facility which is providing a2 course of
residential habilitation and treatment to any person
pursuant to this part. The board shall inspect the physical
plants including residentialy recreational, dinings and
sanitary facilitiese It shall visit all wards and treatment
or habilitation arease The board shall inquire concerning
all habilitation programs being implemented by the
institutione.

(5) The board shall inspect the file of each person
admitted to a residential facility pursuant to this part to
insure that a habilitation plan exists and s being
implementede The board shall inquire concerning all use of
restraintsy isolationes or other extraordinary measurese

(6} 71he poard may assist any petient gesjdept At a3
residential facility in resolving any grievance he may have
concerning his admission or his course of treatment and
habilitation in the facilitys

(7)) If the board believes that any facility is failing
to comply with the provisions of this part in regard to its
physical facilities or its treatment of any residents it
shall report its Findings at once to the professional person

in charge of the facility and the director of the department
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of institutionse If appropriates after waiting a reasonabte
time for a response from such professional persons if--en
acceptable--reaposse--—dasa-znox-foltony the board may notify
the parents or quardian of any patient rasident Iinvolved,
the next of kine if knowne the responsible person appointed
by the court for any petient gesident involveds and the
district court which has jurisdiction over the facility pf
the-faiture-to-compiy.

{8) The board shall report annually to the governor
and shall report to each session of the legislature
concerning the status of the residential facilities and
habilitation programs which it has inspected.”

Section 2. Section 53-20-114%y MCAs is amended to read:

"53-20-114. Appointment of responsible persons
Whenevers in any proceeding under this parts the court
believes that a conflict of interest may exist between a
person who is developmentally disabled or alleged to be
developmentally disabled and his parents or guardian or that
the parents or guardian are unable to protect the interests
of such person or whenever there is no parent or guardians
the court shall appoint a responsible person to protect the
interests of the person who is developmentally disabled or
alleyed to he developmentally disabled. Jhe _respoosible
person_may._not_be an employee  of _a_ residential _facilitye

Oniy one person shall at any one time be the responsible

-&6- HB 487
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person within the meaning of this parte In appointing a
responsible persons the court shall consider the preference
of the respondent or patient. The court may at any times
for qood cause shownes <change its designation of who is the
responsible persone Iba _2ppeoioteent of the responsibhle
ReLson. _musk _terpipate. at _the time of the  resideat’s
discharge  from _the_ _residential facilitys HOWEYERe _ THE
APPOINTMENT _OF IHE RESPONSIBLE PERSON SHALL NOT TERNMINAIE
QUBING ANY PERIOD _OF CONDITIDNAL RELEASE FROM JHE FACILIIY."

Section 3. Section 53-20-123y MCAe is amended to read:

*53-20~123. Outcome of examination -- dismissal of
petition -~ court-ordered evaluation and treatsent --
hearinge (1) If the professional persons based on his
examination and inquiry, determines that the respondent is
not developmentally disabled or is not in need of
developmantal disability servicess he shall report this
finding in writing to the court and the petition shall be
dismisseds If the professional person concludes that the
respondent is developmentally disabled and in need of
developmental disability servicesy bhe shall report this
conclusion toc the court in writings together with his
recommendations for evaluation and treatmente. The report
shall include an explanation of the basis on which the
professiona’ person has reached his conclusions end-shei}

inetude a description of any tests or evaluation devices he

-T- HB 487
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has employeds__and _ao.._opinion of whether jostitutiooal or
caspunity services are requireds The _secommendation _as__to
plocesent _shall _be based _og copnsultation with the mentad
heaith-and-residentict-asrvices-division-of--the department
of . _iostitutiocns eor-cthe--superintendent--or-_—agent—-of--a
cesideotiat-fecitity-or-the-director--of--the--deyelopmenta}
disobidities--division-~of AND tbe department of social_and
rebabilitation services. ITHE TWO OQEPARTMENTS SHALL DEVELQP
WRIIIEN POLICIES TO IMPLEMENT THIS REQUIREMENT.

{2) (a) If the professional person's recommendation is
for further evaluation and treatments notice of this
recommendation shall be sent to the respondents his parents
or guardians the next of kine the responsible person
appointed by the courty if anye and any attorney
rapresaenting the respondent or his parents or guardiane. If
no responsible person has yet been appointed, the court may
appoint one at this time.

(b} If the respondents his parents or guardians the
responsible persone if anys or counsel for any party
requests a hearing on the recommendations the court shall
set a time and place for hearinge The hearing shall be
before the court without a jurye The rules of civil
procedure shall applye.

{3) Prior to any hearing held pursuant to this

sectione the court shall appoint counsel to represent the

-8- HB 487
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respondent if the respondent has not retained independent
counsels The parents {or quardian) shall be informed of
their right to counsels and if they are indigents the court
shall on their request appoint counsel for theme. In no case
may the same attorney represent the respondent and his
parents or guardiane

{%) If the hearing is waived or if the court findse
after hearings that the respondent is developmentally
disabled and in need of further evaluation and treatment.
the court shatl order that the respondent wunderge such
evaluation and treatment. Evaluation and treatment ordered
pursuant to this subsection may not be for wmore than 30
dayse It shatl take place in the least vrestrictive
environment in which the necessary evaluation and treatment
can be accomplisheds Evatuation and treatment in 3
residential facility may be ordered only if the necessary
evaluation and treatment cannot bz accomplished through the
use of community-based facilities.™

Section 4 Section 53-20-130s MCAs is amended to read:

®53-20-130. Patient transfers from mental heatth
facilitiess If any person is a patient in a mental health
facility and the professional person in charge of the
patient determines that the patient is suffering from a
developmental disabitity rather than mental illness and

should wmore properly be admitted to a residential facility
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Qr_an.appropriate less cestrictive alterpativer then the
professional person shall commence proceedings to effect
such admissions consistent with the procedures set forth in
this part for adaissions generally.™

Section S Section 53-20-142y MCAs is amended to read:

®53-20-142. Rights while in a residential facility.
Persons adeitted to a residential facility for a period of
hatilitation shall enjoy the following rights:

{1} Residents shall have a right to dignitys privacys
and humane care.

{2} Residents shall be entitled to send and receive
sealed maile Moreovers it shall be the duty of the facility
to foster the exercise of this right by furnishing the
necessary materials and assistances

(3} Rasidents shétl have the same rights and access to
private telephone communication as patients at any public
hospital except toc the extent that a professional person
responsible for formulation of a particular resident's
habilitation pian writes an order imposing special
restrictions and explains the reasons for any such
restrictionse The written order must be renewed monthly if
any restrictions are to be continued.

{4} Residents shall have an unrestricted right to
visitation except to the extent that a professional person

responsible for formulation of a particular resident*s

-10- HB 487
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habilitation plan writes an order imposing special
restrictions and explains the reasons for any such
restrictions. The written order must be renewed monthly 1 f
any restrictions are to be continued.

[S5) Residents shall have a right to receive suitable
educational and.__habjilitation services regardless  of
chronological ages degree of retardations or accompanying
disapilities or handicapse

{6} Each resident shall have an adeguate allowance of
neaty cleany suitably fittings and seasonable clothinge
Excep: when a particular kind of clothing is required
becausa of a particular conditions residents shall have the
opportunity to select from various types of neats cleans and
seasonable clothinge Such clothing shall be considered the
resident®s throughout his stay in the institutions. Clothings
both in amuount Jand typas shall make it nopossible for
residents to go out of doors in inclement weathery to go for
trips or visits appropriately dresseds and to make a normal
appearance in the communitys. The facility shall make
provision for the adequate and reqular laundering of the
residents® clothing.

{(T) €ach resident shall have the right to keep and use
his own personal possessions except insofar as such clothes
or personal possessions may he determined by a professional

person to be dangerous either to himself or to otherse
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(8) A resident has a right to a humane physical
environment within the residential facititiess These
facilities shal) be designed to make a positive contribution
to the efficient attainment of the habilitation goals of the
residents To accomplish this purpose:

{a) regular housekeeping and maintenance procedures
which will ensure that the facility is maintained in a safes
cleansy and attractive condition shall be developed and
implamented;

{b) pursuant to an established routine maintenance and
repair programs the physical plant shall be kept in a
continyous state of good repair and operation 5o as to
ensure the healths, comfortsy safetys and well-being of the
residents and so as not to impede in any manner the
habilitation programs of the residents;

{c) the physical facilities must wmeet a1} fire and
safety standards established by the state and localitye In
additions the facility shal) meet such provisions of the
life safety code of the national fire protection association
as are applicable to ite

{d) there must be special facilities for nonambulatory
residents to assure their safety and comforts including
special fittinygs on toilets and wheelchairse Appropriate
provision shall be made to permit nonambulatory residents to

communicate their needs to staff.

-12- HB &87
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{9} Residents shall have a right to receive prompt and
adequate medical treatment for any physical eiltments Qr
mentel ailmentss ipjuriess or physical disabjlities and for
the prevention of any illness or disabilityes Such medical
treatment shall meet standards of medical practice iIn the
community. HOWEVERs NOTHING _IN_ THIS SUBSECTION SHALL BE
INTERPREVEQ JO IMPAIR _YHE R1GHT OF ANY RESEIDENT IN REGARD 10
INVOLUNTARY COMMITMENT __FOR___MENTAL  ILLNESS. _ USE _OF
£SYCHOIROPIC MEDICATIONe USE _QF HAZARDOUSs AYERSIVEs: QR
EXPERIMENTAL PROCEQURES. QR THE REFUSAL QF _TREATHENT _BY _A
BESIOENT,

{10) Corporal punishment shall not be permitted.

{11) The opportunity for religious worship shall be
accorded to each resident who desires such worshipe
Provisions for religious worship shall be made available to
all residents on 2 nondiscriminatory basise No individual
shall be compelled to engage in any religious activities.

{12) Residents shalt have a vight to a nourishinge
well-balanced diete The diet for residents shall provide at
a minimum the recommended daily dietary allowance as
developed by the national academy of sciences. Provisions
shall be made for special therapeutic diets and for
substitutes at the request of the residents his parentse
guardians or next of kine or the responsible person

appeinted by the court in accordance with the religious
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requirements of any resident®'s faithe Denial of a
nutritionally adequate diet shall not be used as punishesent.

{13) Residents shall have 3 right to reqular physical
enercise several times a weeke It shall be the duty of the
facility to provide both indoor and outdoor facilities and
equipment for such exercises Residents shall have a right
to be putdoors daily in the absence of contrary medical
considerations.

{14) Residents shall have 4 righte under appropriate
supervisione to suitable opportunities for the interaction
with members of the opposite sex except whare a professional
person responsible for the formulation of a particular
resident's habilitation plan writes an order to the contrary
and explains the reasons therefore The order must be renewed
monthly if the restriction is to be continued."

Section 6. Section S$3-20D-144¢ HCAe is amended to read:

®53-20-144« Riyhts concerning photographsa {1} A
person admitted to L] residential facility may be
photographed upon admission for identifications__medicals
habilitatives and the administrative purposes of the
facility. Such photographs shall be confidential and shall
not be released by the facility except pursuant to court
order.

(2) No other nonmedical or nonhabilitative photographs

shall be taken or used without consent of the resident®s
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parents or quardian or the responsible person appointed by
tha courte™

Section 7. Section 53-20-145s “CA, is amended to read:

"53-20-145« Right tc be free from wunnecessary or
excessive medication. Residents have a right to be free from
unnecessdry or excessive medications. No medication shall be
administered unless at the written order of a physiciane The
professional person in charge of tha facility and the
attending physician shall be responsible for all medication
given or administered to a residents The use of aedication
shall not exceed standards of use that are advocated by the
United States food and drug administration. Notation of each
individual®'s wmedication shall be kept in his medical
records. A__pharmacisit _oc__a redistered purse shall review
santhly the record of _each rexident oo  sedication _for
potential __adwerse___reactionss _ allergisss _interactionss
contrajndicatiogoss __rationalitys __2o0d _ laboratory  _iest
sodificaticos __and _ shall adwvise the physiciae of _any
probicess Medications shall be_ _ceviewed guarterly by _the
attendiog. _or staff physiciane At leasi monthly an attending
ahysician shall review the drug regisen of each _patient oo
psychotropic medications A)] prescriptions shall be wcitteo
with 3 __terwination _date that may pot exceed 20 dayss
Medicatiop _for _oewly _admitted residents shall_be reviewed
and_reordeced as peceassary upon_admission aod then every 30
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days__for _the first 90 dayss #t-leest-weekiyv-an-attending
physicran-shatt-reviaw-the—-drug--regimen——of--each--patient
under--his--cares--43i}-preseriptions-sheii-be-written-with-a
terminstion-~datev—-ashtch--sheid-—-not———exceed-——38-——dayss
Medications shall not be used as punishmentes for the
convenience of staffy as a substitute for proqrame or in
quantities that interfere with the resident®s treatment
programe NQIHING IN THIS SECTION SHALL BE _INTERPRETED _TO
RELIEYE ANY PHYSICIAN OR OTHER PROFESSIONAL OR MEDICAL STAFFE
BERSON __FROM ANY OBLIGATION YO ADEQUATELY MONITOR _THE
BEDICATION OF ANY RESIDEMYe WITH DUE CONSIOERATION _T¥O. THE
NASURE OF THE MEQICATIONs. YHE PURPOSE FOR WHICH IT IS GIVENe
AND _YHME CONDITION OF THE RESIOENT."

Section 8. Section 53-20-146y MCAs is amended to read:

"53-20-146. Right not to be subjected to certain
treatment procedurese (1) Residents of a residential
facitity shall have a right not to be subjected to any
unusual or hazardous treatment procedures without the
express and informed consent of the residents if the
resident is able to give such consente and of his parents or
Juardian or the responsible person appointed by the court
after opportunities for consultation with independent
specialists and tegal? counsele Such proposed procedures
shall first have been reviewed and approved by the mental

disabilities board of visitors before such consent shall be
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soughte

(2) Physical restraint shall be employed only when
absolutely necessary to protect the resident from injury to
himself or to prevent injury to others. Meghapical supports
used_to_achieve propsr body position and balance _which _are
ordered by _a_ _physiciao _are _oot coosidered _a__physical
restraints Restraint shall not be employed as punishments
for the convenience of staffe or as a substitute for &
habilitation programe Restraint shall be applied only if
alternative techniques have failed and only if such
restraint imposes the least possible restriction consistent
with its purpose. Only a professional person may authorize
the use of restraintse Orders for restraints by a
professional person shall be in writing and shall not be in
force for longer than 12 hourse. Whenever physical restraint
is ordereds suitatle provision shall be made for the comfort
and physical needs of the person restraineds

{3) Seclusions defined as the placement of a resident
alone in a tlocked room for nontherapeutic purposess shall
not be employed. Legitimate "time out® procedures way be
utilized wunder close and direct professional suparvision as
a technique in behavior-shaping programse.

{4} Behavior modification programs involving the use
of noxious or aversive stimuli shall be reviewed and

approved by the mental disabilities board of visitors and
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shall be conducted only with the express and informed
consent of the affected residents if the resident is able to
give such consenty and of his parents or guardian or the
responsible person appointed by the court after
opportunities for consultation with independent specialists
and with legal counsel. Such behavior modification programs
shall be conducted only under the supervision of and in the
presence of a professional person who has had proper
training in such techniquess

(5) No resident shall be subjected to a behavior
modification program which attempts to extinguish socially
appropriate behavior or to develop new behavior patterns
when such behavior wodifications serve only institutional
conveniences

{6} Electric shock devices shall be considered a
research technique for the purpose of this parte Such
devices shall be used only in extraordinary circumstances to
prevent self-mutilation leading to repeated and possibly
permanent physical dawage to the resident and only after
alternative techniques have faileds The use of such devices
shall be subject to the conditions prescribed by this part
for experimental research generally and shall be used only
under the direct and specific order of the professional
person in charye of the residential facility."

Section 9., Section 53-20-148y MCAs is amended to read:
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*53-20-148. Right to habitlitation. (1) Persons
admitted to residential facilities shall have a right to
habititations including medical treatments educations and
care suvited to their needss regardless of ager degree of
retardations or handicapping conditions Each resident has a
right to a habilitation program which will maxieize his
human abilities and enhance his ability to cope with his
environmente Every residential facility shal) recognize that
each residents regardless of ability or statusy is entitled
to develop and realize his fullest potentiale The facility
shall implesent the principle of normalization so that each
resident may live as normally as possibles

{2) Residents shall have a right to the least
restrictive conditions nacessary . to achieve the purposes of
hatilitations To this ends the facility shall wmake every
attempt to move residents from:

{3) wmore to less structured living;

(b)Y larger to smaller facilities:

{c} iarger to smallaer living units;

(d) group to individual residence;

{e) segregated from the comsunity to integrated inteo
the community living;

(f) dependent to independent livinge

{3} MKithin 30 days of his admission to a residential

facilitys each resident shall have an evaluation by
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appropriate specialists for programming purposess

(#) Each resident shalil have an individualized
nabititation ptan formulated by the facilitye This plan
shall be developed b, appropriate professional persons and
implamented as soon as possibles but no later than 4 30
days aftaer the resident*s admission to the facilitye. An
interim program of habilitations based on the preadmission
evaluation conducted pursuant to this parts shall commence
promptly upon the resident's admissione Fach individualized
habilitation plan shall contain:

{a) a statement of the nature of the specific
limitations and speeific generst IHE needs of the resident;

{b) a description of intermediate and lTong-range
habilitation goals with a projected timetable for their
attainment;

(c) a statement of and an explanation for the plan of
habilitation for achieving these intermediate and long-range
goals;

td) a statement of the least restrictive setting for
nabilitation necessary to achieve the habilitation goals of
the resident;

(e} a specification of the professional persons and
other staff meambers who are responsible for the particular
resident®s attaining these habilitation goals;

(f) criteria for release to less restrictive settings
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for habilitations hased on the rasident’s _needss including
criteria for discharge and 2 projected date for discharge.

{5) As part of his habilitation plans each resident
shall have an individualized postinstitutionalization plan
that includes an ideotificatioo of services neaded %o pake 2
satisfactory cosmunity placesent gossihle. This plan shall
be developed by a professional person who shall begin
preparation of such plan upon the resident®s admission to
the institution and shall complete such plan as soon as
practicablee The parents or guardian or next of kin of the
residents the responsible person appointed by the courts if
anys and the residents if able to give informed consents
shall be consulted in the development of such plan and shal}
be informed of the content of such plans

t6) In the interests of continuity of cares one
professional person shall whenever possible be responsible
for supervising the implementation of the habilitation plans
integrating the various aspects of the habilitation proyrams
and recording the resident®s progress as measured by
objective indicators. This professional person shall also be
responsible for ensuring that the resident is released when
appropriate to a lass restrictive habilitation setting.

{7y The habilitation plan shall be continaousty
reviewed monihly by the professional person responsible for

supervising the implementation of the plan and shall be
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modified if necessarye In additions & months after admission
and at least annually thereaftersy each resident shall
receive a comprehensive psychologicals socialr eduestioned
habilitatives anﬁ medical diagnosis and evaluation and his
habilitation plan shall be reviewed by an interdisciplinary
team of no less than two professiona! persons and such
resident care workers as are directly involved in his
habititation and caree A habilitation plan shall be reviewed
monthlye

(8} Each resident discharged--te placed __in the
community shall have--g-—progrem—-of rgceivg transitional
habilitation assistancees

{9) The professional person in charge of the
residential facility shall report in writing to the parents
or quardian of the resident or the responsible person at
least every 6 months on the resident’s eduentionedy
vooationnsty-and--tiving--skitis--progress habilitatian and
maedical conditiones Such report shall also state any
appropriate habilitation program which has not been afforded
to the resident because of . inadequate habititation .
resourcese %;

(10) The parents or guardian of each resident or the
rasponsible person appointed by the court shall promptly

upon the resident®s admission receive a written copy ofyx

ingtuding-but-not-timited-tar all the above standards for

~-22- HB 487



.

~ O w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

H8 0487702

adequate habilitatione Each vresidente if the resident is
able to comprehends shall promptly upon his admission be
oralty informed in clear language of the above standards
ands where appropriates be provided with 3 written copy. [N
ADDITION. TME PARENTSs _GUARDIAN. BESPONSISLE PERSONs AND
HHERE_ABLE _TO COMPREBENDs THE RESIDENY _SHALL RECEIYE  SUCH
QYTHER. INFORMAIION _COMCERNING THE CARE AND HABILITAIION OF
IHE RESICENT AS MAY BE AVAILABLE TO. ASSISY _YTHEM _ IN
UNQERSTANCING THE SIJUATION OF THE RESIDENT ANC THE RIGHIS
0f _IME RESIDENT IM THE INSTITUTION."

Section 10+ Section 53-20-161y MCAy is asended to
read:

"53-20~-161. Maintenance of recordse {l) Complete
records for each resident shall! be maintained and shall be
readily available to professional personss to the
resident-care workers who are directly involved with the
particular residenty and to the mental disabilities board of
visitorse All information contained in a resident’s records
shall be considered privileged and confidentiale. The parents
or guardians the responsible person appointed by the courts
and any person properly authorized in writing by the
residents if such resident Is capable of giving informed
consents or by his parents or guardian or the responsible
person shall be permitted access to the resident®s recordse

Mo __ioformation . may he released froe the records of 2
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resident_or _foreer _resident of the residential _facility
unless _the _release of such information bas.been prgperly
autherized in writiog Dyi

Lal_ _ihe courts:

{b)_ . the resident oc former resident if he is over the
age _of wmajority and is capable of giving informed consenti

{c)__the parents or guardian in charge of_ _a_ _resident
under_the_age of 125

fd) _the_ _parents _or _guardisn in charge of 2 resident
over the age @f 12 but upder the age of majority _and _the
rasident _if the resident _is capable of givipg informed
consants

la) _the guardian of a_ _resident _ower _the _age of
majority who is _incapable of giving informed cgpsenti

LEl--shn__iunazin&endgnt-ni.:hﬁ_zgsideﬁtial.ia;ili:x_n:
his designee as custodian of a_ resident _oyer _the age of
majority who is incapable of giving informed. consent and for
whos_po legal guardian _has been agpointedi

1g}_ the _superintepndent of the residential facility or
bis..dasignee_as custodian of a resident wnder _the _age of
majority for whom there is no parent or legal guardiaei.or

(h}__the superintendent of the residential facility _or
his gesignee as custedian of » resjident of that faciliiy may
release_information as required by federal and state law and
departaent_of social _and rehabilitatign services ruless
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42) Informatiop _ _may __.npot be  _released by __a
supsrintendent _or _his designee as_set _forth _in _subsection
41)(F)s _£134g)e _Qr _{1l)(h) _less thao 13 days after sending
notice of _the _oroposed _release of _informatjon _to _the
residents _bis__pareots _or_ _guardians the attorney who most
recently represented the resideots if anys tha _responsible
person__appointed by the courte if ony. aod the court which
erdered the adeissions If any of _the parties _so .notified
ghjects to the raelease of informations they say petition the
court _for _a hearing _to determipe whether the release of
ioforpation _should be alloweds NO_ INFORMATION _MAY _BE
BELEASED PURSUANT TO (13iF)e (13(G)s AND ANLH) UNLESS IT 15
BELEASED Y0 FURTHER SOME LEGITIMAIE NEED OF TuE RESIDENT QR
IO ACCOMPLISH A LEGITIMATE PURPDSE OF THE INSTITUTION wWHICH
15__NOT INCONSISTENI _MITH _THE NEEQS _AND_ RIGHIS OF THE
RESIDQENTa NO INFORMATION SHALL BE RELEASED PURSUANI_T0Q THESE
SUBSECTIONS _EXCEPY _IN _ACCORDANCE WITH WRITTEN POLICIES
CONSESTENT WITH THE REQUIREMENTS OF JHIS PARI_ADOPIED BY YHE
INSTITUTEON. PERSONS RECEIVING MOTICE QF A PROPOSED RELEASE
QF __INFORMATION _SHALL _ALS0 RECEIVE A _COPY OF IHE WRITIEN
POLICY OF THE INSTITUTION GUYERNING RELEASE OF INFORMAYIONG

13) These records shall include:

+¥¥la) identification datas including the resident's
legal status;

+2%[(b} the resident®'s historys including but not

~25- HB 487

10
it
12
13
14
15
i
17
18
19
20
21
22
23
24

25

HB 0487/02

Yimited to:

totfi) family datay educational backgrounds and
employment recorg;

th¥iij) prior medical historye both physicatl and
mentals including prior institutionalization;

1334c) the resident's grievancess if any;

t4¥idl an inventory of the resident*s life skillsy
including mode of coswunicatiocn’

+5¥ia) a recprd of each physical examination which
describes the results of the examination;

t83(f} 3 copy of the individual habilitation plan and
any modifications thereto and an appropriate summary which
will guide and as-ist the resident care workers in
implementing the resident®s program;

t#3{gl the findings made in pertodic monthly reviews
of the bhabilitation plans which findings shall! include an
ana2lysis of the successes and failures of the habilitation
program and shall direct whatever wmodifications are
necessary;

t83{hl a3 copy of the postinstitutionalization plan
thak___iocludes a_ _statesent _of _services _npeeded in _the
COMPUDity and any modifications thereto and a summary of the
steps that have been taken to implement that plan;

£9%{il a medication history and status;

t183[j)l o summary of each significant contact by a
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professional person with a resident;

tE¥3Lk])l 2 summary of the resident's respons2 to his
progrem babilitation plans propared by a professional person
involved in the resident's habilitation and recorded ot
least wmonthly. Wherever possibles such response shall be
scientifically documenteds

t329L1)1 o wmonthiy summary of the extent and nature of
the resident®s work activities and the effect of such
activity upon the resident’s progress along the habilitation
plan;

‘t#3¥{m) a signed order by a professional person for
any physical restraints;

t¥44(n)l & description of any extraordinary incident or
accident in the facility involving the residents to be
entered by 3 staff member noting personsl knowledge of the
incident or 3ccident or othar source of informations
including any reports of investigations of resident®s
mistreatment;

+¥5¥{0) 3 summary of family visits and contacts;

t+i63{pgl o summary of attendance and leaves from the
fFacility;

t2#¥14{Ql a record of any saizuress illnessess injuriess
and treatments thereofy and immunizations.™

Section lle Section 53-21-187+ MCAe is amended to

read:
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%53-21-187. Clothing for patients discharged or
conditionally releaseds A patient may not be discharged or
conditionally released from a mental health facility or
residential facilit, _feor _the _developmentally _ disabled
without suitable [easopable clothing asdepted-to-the-season
rn-which-he-irs-discharged which will allow the resident__fLo
pake_ 3 _normal appearance in the cosmunity.®

Section 12« Codification. It is intended that sections
L through 3 be codified as an integral part of Title 53,
chapter 20+ part ke and the provisions of Title 53, chapter
20+ apply to sections 1 through 3.

-End-~
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INTRUDUCED 3Y BENGTSONs TNWE

A BILL FOR AN ACT ENTITLED: “aN ACT TO &5FASEESH-PRIEEBHARES
FA~ -AbtBAW-—A-~SERFOUSEY¥--DEVELBPMENFALL¥-—DESABLER-- -PEQSENy
EMEEHBEIMG- ~A--HENBRy— - FO - ¥REUNFAREEY - —ADMEF - -HEMSELF--FI3- -A
RESIBENTFEAL -FAEEEIF¥ 4 -PROVEDEING-FOR-FHE-EAST--OF --ABHESSANY
REgUERING BEQUIRE PERIODIC PHARMACEUTICAL CR MEDICAL REVIEWS
OF RESIDENT MEDICATIONS; ESTABLISHING STIPULATIONS FOR THE
RELEASE OF RECORDS; AND GENERALLY REVISING AND CLARIFYING
THE LAWS RELATING TQ THE OEVELOPMENTALLY DISABLED; AMENOING
SECTIONS 53-20-104, 53-20-114. 53-20-123, 53-20-130.
53-20-142¢ 53-20-144 THROUGH 53-20~146 53-20-149,

53-20~-161y AND S3-23-38% 53-20-16%s MCA.™

3E IT EMACTED B8Y THE LEGISLATURE OF THE STATE OF MONTANA:
NEW-SEETENg--Seection-tv--Voltuntery----sdmiasion-~--~ to
restdentiat--facrirey---—- procedures-——-riqhtess—-tt}-Nothing
TA-this-part-may-be-construed-itn-any--way--as--}imiting-—-the
right---of--any--person--who-—is--seriousiy--devetonmentatiy
siseoted-to-make-votuntary-mapptication-for-admisston-at--any
time---to--—any---feacitity--for--residencinl--evatunstion--or
hadititatiens-Except-for-minors-as-provided-for-in--Feectron
tjvy--a--sertousty-—devetopmentelty-—dissbled-—pertony-or-+th~

parents-er-quardian-of-o-seriousty-developmentatty-—disabled
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Ferson-who-trs-unebte-to-give-informed-consentr-may-apply-for
adatssron-to-sny-facitity-for-evatuation-or-hebiivtatronv-An
applreatiron-—for--admisston-to—a-fecrtity-must-he-in-writing
on-a-form-prescribed-by-the-fac+tity-—and--approved--by—-the
depertmentes---An--application--may--not-bhe-accented-untess—n
professionat-person-has-first-certirfied-that--the--applicent
tea---sertousty---developmentoity---disabled---and--that--the
comnunity-based-fociriities-in-the--reqion-~of-~thn--perssntq
residencc--are-—unable--to--provide--adequste-evetnation-end
treotnentey-An-approved-copy---of--the--application--must--be
gtven-to-the-person-requesting-admittance-to-the-resvdentiod
fAaettiey-or-to-the-poarents-or—gquardien-of-a-person-uvnable-te
give--rnformed--consente-Fhe-appticotion-formn-must-ecantain-o
stotement——of--tne--rights--of- -the--person---epplying—--for
osdmtssionvy--inctaudirng--the-right-to-releaser-and-s-stateaent
prohibiting-the-facitity-from-deteaining-a-person-more~than-5
deys-texcluding-weckenda--and--holidaysi-~beyond-——a--writben
regueqat-for-retenre-on-behatf-of-the-nersons
t2y--Ffhe---communtrty-based---professronal---persen---+9
responstblte-for-the-respondent-untit-a--court--has--formatty
comnrited--the--respoandent-to-a-fac+irty-for-habitivation-or
treatments
t3¥--A-person-voltuntarity-enterinj-or--rematning--in--o
facrirty--shett--hove--the--same--rights--as--those--peraons

Tnvoltunteriiy-commrtred-to-o-facttity-except-that-—a--person
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who--voluntartty-—-adnits--hinsetf--shnit-—-have--phe-right-to
retease-hinsed¥-at-witds

NEW-SEEEFEtNg - -Section-2e--¥otuntary-—--asdaission--~-- of
mENSPIe-—-¢t1)-—A--NEASE--RhB-Fa-Lh-yearg-nf-ane-ar-alder-may
conseht-té-receive-developaetat-—digabitity--anpvices--that
are--provided--by-~a-Faertityy-a-nerson-ticonsed-ta-practies
ettty —Or--8-<poPRER-—~eRrtifind--hy-—tha--dsqqrtment--of
nstétutions-~a3--a--profesitonat-<peribn--in--the--upéa--of
devetopmentat-disabitivtene

tey--votontary-osdistgston-sf-a-nintr-can-he-nbues

ted-—By-thit-parent-or-guardian-in—chorge-—of----person
uhddir-the-nge-of-tét-or

to--jointiy--by--the-parent-or-qaasrdian—in-charge-of-a
person-over-the-ace-0f-12-But-under-the-sge-af-aajurity--onn
the--peresofv-~if-~the--person--$3-capabie-of-giving-informed
content-eo-the-namiasions

13-~ Nhen-the-Rtner-79-over-the-aqge-of-t2--and--he--and
nts--porents--to--not--agrery--—the--~mrnar-can-hre-votunbarity
atattted-te-a-Facitity-only-sFf-ha-recnives-tegni-counvelr

NEN-SEETI@Na--Seection-Iy-~Evvt-nf-volunrery--ndmiseions
tHi--Fne--cost--af--invotuntarvsdy-commibring-A-nersan—wha-+9
votunterity-~adnitted-—to--a--Ffhcitity--at--the---timm--—the
tRyotuntary--proctedrngs-—are-—chmenpred-shali-bea-natd-br-the
county-of-the-peraonds-pesrdenes-at-che-timn--nf-—adniseiony

{2}-—Fhn-—costa--—af-—trangportation——ba-—a-—pedidantiad
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faeitity--shdti-be-paird-dy-the-~wetfare—-depariment--oF--the
caohty--of--the--persdnis--residences-Howtrerv-¢¥F-protective
procerdings-have-peen-or-are-deing--initivtedy--thd--watFars
departannt-may-seek-reimbursehents-Ef-no-one-is-avetiable-ts
tronsport--—-the---pet3onr—-—the---sher+ff-—-shatd---srovide
tranaportations

Section le  Section 53-20-104s MCA, is imendad to read?

*53-20-104. Powers and duties of mental disqbilities
boarad of visitorse (1) The board shall be an independent
board of inquiry and review to assure that the treatment of
all persons admitted to a residential facility is humane and
decent and meets the requirements set forth in this partas

{2) The boerd shall review all plans for experimental
research or harardous treatment procedures involving porsone
ademitted to any residential facility to assdre that the
research project is humane and not unduly hazardous and thot
it complies with the principles of the statement on the use
uf huran subjects for research of the American association
oh mental deficiency and with the priaciples for research
involving human subjects required by the United Ststes
segartnent nf healthy educations and welfares No
experiments! research project involving persons admittod to
any residential facility JafFfected by this part may be
coumenced unless it is approved by the mentat disahilities

ooard of visitorse
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{3) The board shall investigate 411 cases of 3Illeqger
mistreatwment of 3 residente.

{4} The Loard shall at least annually inspect every
rasidential facility which is praviding a course of
residential habilitation and treatmant to any person
pursuant to tnis parte The board shall inspect the physical
plunts including residentialey recrestionals dinindte and
sanitary facilitiese It shall visit all wards and treatment
or habilitation areas. The board shall inquire concerning
all habilitation programs being implemented by the
institutione

{5) The board shall inspect the file of each person
admitted to a residential facility pursuant to this part to
insure that a habilitaetion plan exists and s being
implementeds The board shall inquire concerning all use of
restraintss isolations or other extraordinary measures.

(6} The poard may assist any patient resident at a
residential facility in resolving any grievance he may have
concerning his admission or his cours® of treatment and
nabilitation in the facilitye

{7} If the board believes that any facility is failing
to comply with the provisions of this part in regard to its
physical fFacilities or its treatment of any residente it
shall report its Findings at once to the rrofessionyt prrson

in charge of the facility and the director of the departrent
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of institutionss. If appropriates after waiting a reasonable
vime for a response from such professional persons tf--—an
ncgeptabie--reaponae--does--not-fottowr the boird may notify
the parants or quardian of any peatient resicdent involveds
the next of kins if knowns the responsible person appointed
by the court for any petvrent resident involverd, and the
district court which hos jurisdiction over the facility af
the-farinee-te-compdy.

(8) The poard shall report annually to the governor
and shall reporé to each session of the 1lejislature
concerning the status of the residential facilities and
habilitation programs which it has inspected.”

Section 2. Sbction 53-20-114¢ MCAy is amended to read:

®53-20-114. Appointeent of responsible persone
dhenevers in any proceeding under this narte the court
believes that a conflict of interest may exist between a
person who is developmentally disabled or 2alteged to be
gevelopmentally disabled and his parents or guardian or that
the parents or yuardian are unable to protect the interests
of such person or whenever there is no parent or guardians
the  court snall appoint a responsible person to protect the
interests of the person who is developmentially disabled or
alleyjed to be developmentally disadbled. Ihe_respaosible
gersen_may_nat.be ao.employee. of _a_ _residential facility.

Unly one person shall at any one time be the responsible
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paerson within the meaning of this part. IR appointing a
responsitile persons the court snall consider the preforonce
of the respoadunt or patieante Tha court may at any times
for good cause shbuﬂo change its desijnation of who is the
responsitlc person. Jhe.  appoioteent _of _the  resgoosible
perseo . _sust_ . terminake _at the tiee of _the residecils
discharge _froa_ _the gesideotial facilitye HOWEYER. __THC
APPOINMIMENT OF Tuf RESPOMSIBLE PERSON SHALL NOT YERMINAIE
QUBING ANY PERIJQ GE _CONQITIONAL RELEASE FRQM IHE FACILITY."

Section 3« Section 53-20-123y MCA+ is amended to read:

*53-20-123- OJutcome of examination -- dismissal of
petition -- court-ordered evaluation and treatment -~
hearinge {1} If the professionil persony based on his
examination and inquirys determines that the respondent is
not developmentally disabled or is not in need of
developmental disability servicess he shall report this
finding in writing to the court and the petition shall he
dismissede If the profossional person concludes that the
respondent is developeentally disabled and in necd of
developmental disability servicess He shall report this
conclusion to the court in writings together with his
recommendations for evaluation and treatment, The report
shall include an explanation of the hasis on which the
prafessional person has reached his conclusiony and-shald

rnetrode o description of any tests or >valuation devices he
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has employeds _ana _an_  apinion of wbhather institutional or
coamunity services are reguireds The _cecoasgodation _as_ . to
wlucement _shall_ _be based _opn consultation witb the peptad
bealsh-and-residensial-serviceas-diviston-of--the departoent
of __iostitutions or--the--auperintendent--pr--agent--of--

reaideatiot-facitity-or-the-director-~of-cthe-—devetopmantad
atanbhititiss--diviaton--of AXD the departwent of secial and
cebabilitation secyices. IME WO DEPARIMENTS _SHali DEYELQP
MBIXYEN POLICIES TO IMPLEMENT IHIS REQUIREMENT.

{2} (8) If the professional person®s recommendation is
for further evaluation and treatwents notice of this
recommendation shall be sent to the respondenty his parents
or guardians the next of kins the responsible person
appointed by the courte if anye and any attorney
representing the respondent or his parents or guardiane If
no responsible person has yet been appointeds the court may
appoint one at this time.

(b} If the respondents his parents or quardians the
responsible persons if anyes or counsel for any party
requests a hearing on the recommendations the court shall
set a time and place for hearinge The hearing shall bhe
before the court without a jury. The rules of civil
procedure shall applye.

(3} Prior to any hearing held pursuant to this

sectiones the court shall appoint counsel to represent the

-8~ HB 487
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respondent if the respondent has not retained independent
counsele The paorents (or quardian) shall be informed of
their right to counsel, and if they are indijenty the court
snall  on their request appeoint counsel for thems In no case
may the same attorney represent the respondent and his
parents or guardianes

{(4) If the hearing is waived or if the court finds,
after hearings that the respondent is developmentaily
disabled and in need of further evaluation and treatments
the court shall order that the respondent undergo such
evaiuation and treatments Evaluation and treatment ordered
pursuant to this subsection may not be for more than 30
dayse It shall take place in the least restrictive
environment in which the necessary evaluation and treatment
can be accomplisheda Evaluation and <treatment in a
residential facility may be ordered only if the necessary
evaluation and treatment cannot be accomplished through the
use of community-based facilities."

Section 4. Section 53-20-130y HCAs is amended to read:

"53-20-130« Patient transfers from mental health
facilitiese If any person is a patient in o mental health
facility and the professional person in charge of the
patient determines that the patient is suffering from a
developmental disability rather than meatal illness and

should amore properly be admitted to a residential facility
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or_ap_appropriate iess restrictive _alternatives than the
professional person shall commence proceedings to effect
such admissions consistent with the procedures set forth in
this part for admissions Jenarallyes™

Saction S. Section 53-20-142+ MCAy is amended to read:

"53-20~142« Kiyhts while in a rrsidential facility.
Persons admitted to a residential facility for a period of
habilitation snall enjoy the following riahts:

(1} Residents shall have a right to dignitys privacys
and fumane cares

(2) Residents shall be entitied to send and receive
sealued maile HMoreovers it shall be the duty of the facility
to foster the eXxercise of this right by furnishing the
necessary materials and assistances

{3} PResidents shall have the samo rights and access to
private telephone communication as patients at any public
hospital except to the extent that 3 professional person
responsible for formulation of a particular resident®s
haoilitation plan Writes an order isposing special
restrictions and explains the reasans for any such
rostrictionse The written order ;ust be renewed monthly if
any restrictions Aare to be continued.

(%} Residents shall have an unrestricted right to
visitation except to the extuent that 3 nrofessional person

responsible for formulation of a particutar resident®s
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havilitation plan writes aan order iaposing special
restrictions and explains the reasons for any such
restrictions. The written order must be renewed monthly if
any restrictions are to be continueds

{5) Residents shall have a right ta receive suitable
educational ﬁﬂﬂ..-hﬂhili&a;iﬁﬂ SArvices regardless of
chronological ogee degree of retartations or accompanying
disabilities or handicapss

{6) Each resident shall have an adequate allowance of
fAedts cleans suitably fittings and scasonadle clothinge
Except when a ovarticular kind ,of clothing is required
because of a purticular conditions residents shall have the
opportunity to select from various types of neaty cleans and
seasonable clothings Such clothing shall be considered the
resident’s throughout his stay in the institution. Clothings
both in amount and tyoes shall make it possible for
residents to ¢o out of doors in inclement weathers to g0 for
trips or visits appropriately dresseds and to mike a normat
appearance in the community. The facllity shalt »ake
provision for the adequate and reqular laundering of the
residents® clothings

17} Each resident shall have the right +o keep nd use
his owh personal possessions ~xcept insofar as such clothes
or personal pussessions may Le determined by 3 professional

person to ue dunyerous either to himsa1f or to nthorse.
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{3) A resident has a right to 3 humdne physical
envifronment within the residential facilitigse These
facilities shall he designed to make 3 positive contrjbuticn
to the efficignt attainwent of the habilitation goals of the
residents To ac;g-pli;h this purpose:

{a) regular housekeeping aond maintenance procedures
which #il)l ensure that the facility is maintained in 3 safe,
cleans and attractive condition shald be developed and
impl epented;

(b) pursuvant to an established routine maintenance 3nd
repair programs the physical plant shall be kept jn 2
contingous state of good repair and operation sp as to
ensyre the healthy cgeforts safetys and well-being of th=2
residents and sp a5 nox to impede in any manner the
hatilitation programs of the residents;

{c} she physical facilities must meet a1 Ffire and
safety standards established by the state and }Incality. In
additiony the facility shall meet such provisions of the
life safety code of the national fire protection association
as are applicable to ite

{d) there must be special facilities for ncnambulatory
residents to assure their safety and comforts includin;
special fittings on toilets and smheeclchairse Aprrepriot>
provision shall be made to permit nonambulatory residents to

communicate their needs to staff.

-12- HE &4RT
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(9) Residents shall have a right to receive prompt and
adequate medical treatment for any physical avriments gr
mental ailmentsy QR_jnjuriess or pbysical _disabilitjes and
for the prevention of any illness or disabilitys Such
medical treatment shall meet standards of medical practice
in the community. HOWEYERs NOTHING IN THIS SUBSECTION-SHAEE
YAY 3£ INTERPRETJEC TO IMPAIR-FHE-RISHF OTHER PRICHTS OF _ANY
SESIDENT _IN_ REGARD _TO__INVOLUNTARY COMMITMENY FOR MENTAL
ILLNESSs USE Of PSYCHOTROPIC MEQICATIONe USE OF HAZARDOUS,.
AYERSIVEs. OR EXPERIMENTAL PROCEDURES. UR THE REFUSAL OF_SUCH
JRCATMENT-8¥-A-BESIOENTS

(10) Corporal punishment shall not be permitted.

(1t} The opportunity for religious worship shall be
accorded to each resident who desires such worshipe
Provisions for religious worship shall be made availtable to
all residents on 3 nondiscriminatory basiss No individual
shall be compelled to engage in any relijious activitiose

{12} Residents shall bave a right to » nourishinjs
well-balanced diets The diet for residents shall pravide at

= minimum the recommended daily dietary allowance as

'developed by the national academy of sciances. Provisions

shal} be made for special therapeutic diets and for
supstitutes at the request of the residents hisS parentss
suardiane or next of kine or tha responsibtle nerson

appointed by the court in accordance with the religious
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requirements of any resident's faithe Denial of a
nutritionally adequate diet shall not be used 4s punishment.

(13) Residents shall have a right to reqular physiral
exercise sa2veral times a weeka It shall be the duty of the
facility to provide both indoor and outdoor facilities and
«quipment fur such exercises Hasidents shall have a riqght
to bde¢ outdours daily in the absence of contrary medical
considerationse

(l4) Residents shall have a rights under appropriate
SUpervisiony to suitable opportunities for the interaction
with meabers of the opposite sex except where a professional
person responsible for the formulation of a particular
resident®s habilitdtion plan writes an order to the contrary
and explains the reasons therefore The order must be renewed
wmonthly if the restriction i5 to be continued."

Seetion He  Section S3-20-1l4ke KCAy is amended to read:

"53-20~14%4« Riqghts concerning photographse {1} [
person admiteed to a rusidential facility wmay be
protographed upon admission for identifications__medicalse
Dagilitatives and the administrative purposes of the
tacility. Such photagraphs shall bé confidential and shall
not be released by the facility except pursuant to court
ordgere

(1) No nther nonmedical or nonhabilitative photngraphs

shall pe taken or used without consent of the resident's
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parents arfr guardian or the respansiblie person appninted by
e Courte™

Sectian Ty, Section 53-20-145¢ 4CAey 15 amended to red:

"53-20-145, iight ta bhe Ffrea frowm unnecessary or
excessive medicatione Residents have a right ta ba free frowe
JNRECessary Jar uexcessive sedicatione No moedication shatl be
adainistervd untess at the written order of a physiciane The
prafessional persen in charge of the facility ond the
attending physician shall be responsihle for all madication
Jiven or adwministered to a residente The use of eedication
shall? not exceed standards of use that are advocated by the
United States food and drug administratione. Notation of each
individual's wesedication shall be kept in his medical
recordse 4__DOJrmacist__gr 3 rajistersd ourse shall review
saathly the _recerd of each resident oo  msedication  for
a@atential __adverss . reactionss  alleryiess ipteractionss
cootrainaicationss_ __ratigoalitys __and___laboratogy __tgst
aguifications _and.___shall 2advise th2 physician _qf _aoy
probiemss Hedications shall he _reyiswed.  quarterly by  the
atigoding. @r.staff ohysiciaus_ At least_goeotoly an atteodiog
ahysician shall ceview Lhe diyy.regiesn gof each _patieot _ox
usygootropic _medicationa Al) _prescriptions shall be writtep
with 3 tormination _date _that _a@ay oot _exceed 20 _dayss
#edication _for _ouwly _admilted residents shall be reyvigwed

ang reardergd as_GoCOSaary WuQn Jdaission_aod thso every 30
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days__for _the .Licss -39 daxia At-Yeast-yeekiyy-sn-ottending
physteian-sholi-revisw-the-—drag--regipen—-af-—eaeh-—patient
under--hig--carex-—kit-preseriptians-shati-be-written-uith-eo
terninatian-~detevr--which--shait-~-net---exceed---38---daysws
Megications shal? not be used as punishmentsy for the

convenivace of staffy as a substitute for programe or in

quantitias that interfere with the resident®s treatment

pragrame HOTHANG N THIS SECTION Suakk MAY BE JMIERPRETED 10

Section B, Section 53-20-146: MCAe is awended to read:

"53-20-146« Right not to be subjected to certain
treatment procedurese (3} Besidents of a residential
tacility shal)l hoeve a right not to be subjected to Aany
unusual or hazardous treatment procedures without the
express and infarmed consent of the residenty if the
resident is able to give such consents and of his parents or
guardian or the responsible person appeintad by the court
after opportunities far consultation with independent
specialists and legal counsele Such proposed procedures
shall first have been reviewed and appraved by the mental

disabilities bpard of visitors before such consent shall b=

~-16- HB 43T
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sought e

(2) Physical restraint shall be employed only when
ahsolutely necossary te protect the resident from injury to
nimself or to prevent injury to others. Mechanical _supports
used _to_ _achieve praper hody position and balapce which are
ordered by _a_  pbysician. _are_ uot _copsidersd a__physical
rastraints Restraint shall not be employed as punishments
for the convenience of staffs or as a substitute for 2
habilitation programe Restraint shall pbe applied only if
alternative techniques have failed and only if such
resiraint imposes the least possible restriction consistent
with its purpose. Only a professional person may authorize
the use of restraintse Orders for restraints by a
professional person shall be in writing and shall not be in
force for longer than 12 hours. Whenever physical restraint
is ordereds suitable provision shall be made for the comfort
anu physical needs of the person restrainod.

{3) Seclusions defined as the placement of a resident
alone in a Yocked room for nontherapeutic purposess shall
not be employed. tegitimate "time out™ procedures may bhe
utilized uader close and direct professional supervision as
a technique in behavior~shaping programs.

(4) Behavior wmodification programs involving the use
of noxious or aversive stimuli shall be reviewed N

approved by the mental disabilities board of visitors and
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shall be conducted only with the exprass and informed
consent of tne affected residents if the resident is able to
;ive such consenty and of his pirents or gu3rdian or the
responsible person appointed by the court after
opportunities for consultation with indepanlent specialists
ind aith legal counscle Such behavior modification programs
shall be conducted only under the suparvision of and in the
presence of 4 professional person who has had proper
training in such techniquese

(5) no resident shall be subjected to a behavior
modification progras which attempts tn extinguish socCially
appropriate behavior or to develop new behavior patterns
when such behavior ‘modifications serve only institutional
conveniences

{6} Electric shock Jevices shall be considered a
research technique for the purpose of this parte Such
goavices shall be used only in extraordinary circumstances to
prevent  self-autilotion leading to repeated and possibly
permanent physical damage to the resident and only after
adlternative tecnniques have faileq. The use of such devices
shall be subject tu the conditions prescribed by this part
for experimental research generally and shall be used only
under the direct and specific order of the professional
person in charye of the residential facilizy.™

Section 9. Section 53-20-148+ MCAs is amended to read:
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"53-20-148. Kight to habititation, [ 3) Prrsons

adaitted to residential faclilities shall have a right to

napititations including aedicat treatments educations and

care suited to their needss regardless of ages degree of
retardation:s or handicapping conditions fach resident has a

right to a habilitation program Which will =muximize his

hysan abilities and eahance his ability to cope =ith hisg
environment. Every residential facility shall rrcognize that
vach residents regardless of ability or statuss is entitled
ta develop and realize his fullest potentiale The facility
shall jepleaant the principle of normalization so that each
resident may live as normally as possibles

(2) Residents shatl have a right to the Vleast
restrictive conditions mecessary to achlieve the purposes of
habilitations To this ende the facility shall make every
atteapt to move residents from:

(a) wore to less structured living;

{b) larger to smaller facititiess;

(c) larger to smalter living units;

(d) group to individual residence;

(e) seyregated from the community to integrated into
the community living;

{f) depcndent to independent livinge

{3) within 30 days of his adnission to 2 residential

facilityy each rasident shall haive  an cvaluation by
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appropriate specislists for programming purposes.

{4} Each resident shall have an individualized

nabilitation plan formulated by the facilitys. This plan

shall be developed by appropriate professional parsons and

implemented as s00n as possibles but no latar than & 30

days after the resident*s admission to the facility. An

interia program of habilitations based on the preadmission
evaluvation conducted pursyant to this party shall commence
promptly upon the resident's admissions. Fach individuatized

habilitation plan shall contain:

ta) a statemeant of the nature of the specific
limitations and speeifie goaeral IHL needs of the resident;

(b} a description of intermediate and long-range
habilitation goals with a projected timetable for th2ir
attainment;

{c)] a3 statemeat of and an explanation for the pian of

hapititation for achieving these intermediate and leng-range
goals:

{d} a statement of the least restrictive setting for
habilitation necessary to achieve the habilitation goals of
the resident;

{e) a specification aof the

professtonal prrsons g

other stiff seabers who are responsiblte for the particutar
resident?s attaining these habilitation gnals;

(f} criteriao for release to less restrictive settings
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tfor habilitations D3ased op the rasideat’s peelae including
criteria for discharge and a projected date for discharqge.

{5) As part of his hapilitation plane 2ach resident
shall have an individualized postinstitutionalization plan
that includes ap ideotification of services needed to make 2
satisfactory community placewent possibles This plan shald
bpe developed by a professional person who shall beqgin
prepardation of such plan upon the resident®s admission to
the institution and shall complete such plan as soon as
practicablees The parcnts or guardian or next of kin of the
res’dents the responsible person appointed by the courte if
anys and the residenty if able to give informed consent,
shall De consulted in the developament of such plan and shaWl
be informed of the content of such plane

() 1In the interests of continuity of cares one
profassional person shall whenever possible be responsible
for supervising the implementation of the habilitation plans
inteyrating vhe various aspects uf the habilitation praograme
and recording the resident®s projrass as measured by
ubjective indicatorse This professional person shall Jlso be
respunsible for ensuring thet the resident is releasad <heon
appropriate to a2 less restrictive habilitation setting.

{7} The habilitation plan shalt ba eontinuousty
reviewed gopthly by the professional person responsitle for

supervising the imptementation of the plan and shall b-
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wodified if necessdarye In additions 6 wonths after admission
and at least annuvally thereafter. each resident shall
receive 3 comprenensive psycholc icale social, edoemtionsd
napilitativees and amedical diagnosis and evaluation and his
nabilitation plan shall be reviewed by an  interdisciplinary
team of no less than two oprofessional persons and such
resident care workers as are dircctly involved in  his
habilitation and caree. A habslitstion plan shall be reviewed
monthlye.

{8) ELach résident diseharged—--¢o placed _in the
community shall hove--s--proqrem--of recejye transitional
habilitation assistance.

(9) The prbofessional person in charge of the
residential facility shall report in writing to the parents
or gquordian of the resident or the responsible person at
least every & months on the residentts educatinnaiy
vocationaty--and--tiving--skitte--progress habilitaticgn ~nd
medical  conditione Such report shalt also state any
sppropriate habilitation program which has not been afforded
to the resident because of inadeguate habilitation
FesoUfrCes. .

t10) The parents or quardian of =ach resident or the
responsible person  appointed by the court shall praomptly
upan thise resident®s adaission receive a written copy ofy

rnciuding--butc-not--}ivited-tor 311 the sbove standards for
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sduquate habilitations Fach residents iF the resident s
able to comprenendes shall pronptly upon his admission be
arally informed in clear language of the above standards
andy where appropriates be provided with a written copye IN
ADDIYION. THE PARENYSe GUARDIAMe RESPONSIILE _PEASOMN. _AND
sHEBE_ _ADLE__TO _COMPREHENOs THE RESIDENY SHALL RECELIYE SUCH
UJHER INFORMAIION CONCESNING THE CARE AND HABILITATION OF
IHE. BESIDENI __AS _MAY _BE AVAILADLE 1O ASSIST _THEM N
UNOQERSTANDING THE SITUATION OF THE RESIQENT AND _THE RIGHIS
QE_IHME SESIDENT IN THE INMSTITUTION.*™

Section lU. Section $3-20-151sy MCAes s amended to
read:

*53-20-161« Maintenance of recordss. j4 %1 Complete
records for each resident shall be maintained and shall be
readily available to professional personss to the
resident-care workers who are dJdirectly involved with the
particular residents and to the menta) disybilities board of
visitorse A1l information contained in o resident®s records
shall be considered privitaged and confidential. The parents
or juardians the respunsible person appointad hy the court,
and any person properly authorized in ariting by the
residents if such resicent is capadle of giving informed
consentsy of by his parents or guardian or the responsible
person shall pe permitted access to the resident®s rocnrdse.

Ho_ informatioen wmay be. released froe the _gecords of o
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tesiusot__or _faorwar .reasident of the resideotial facility
ualess the release-of such  information has . beeo. properly
authorized io writiog bys

fal__the courti

ibl__the resideot or forwer resident If be is over the
age _of wajority aond._ is capable of giving ioformed _consenti

Ick .the _pareonts__or _guardlan_in charge of o resident
uodac_ the age of 123

1dh__the _parents or. guardian in chacge of _a_ resident
avsr. . the _age _ef _12 but under the age of majority and the
tesident if the .rexideat. is capable of giving _infocmed
conssnti

ie) _the guardian_ . of a resident over the age of
@ajority who is incapable of giving informed consenti

1£) __the supscinteadent of the residential facility _or
bis_ _desigoea _as _cusiodian_ of _a resident over the age of
majocity who is incapable of giving informed consent_and for
whom 0o _lagal guardian bas.been appointed:

£g)__ithe superiotendent of the residential facility _or
his_ __desigose as .  custodiaa of a resident unger the 2ge of
sajocity for whow there is no _parent or legal _guardiani _or

{hl _ihe _supsrinteodsent of tbe residential facility or
uis_desiynee as custodian of 2 resident of thai facility mey
retense-inforustion=-as MHENEYER RELEASE _1S required Dy
federal sad QR state law aond OR _departaent of social and
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rehabilitation services ruless

L2) _Informatico_ _ may_ _.pot . be _ released Dy __ a2
superintendent _gr _pis__desigoes as set forth in subsection
{11453 £110g3s or Af1l3(h) less than 15 days _after suadio)
notice _of _the proposed. release of _inforsaiion . to. the
resideots _his_parenis or guardians _the _atioroey.  _wha _a0st
receotly _represented _the residents if anys the responsibie
werson _appoioted by the courts if aoys and the court.  whbich
grdered _the 4adwmissione If _apy of tha parties so potified
gbjects to the release of inforsatiops they may petition the
court for a hearing to determine whether _the _release. _of
inforsation__ should be alloweds NO__INFORYATION _¥AY _BE
RELEASED PURSUANT _JQ _SURSECTIION (l)(Fls (lMLG)s  ANB QR
£321H) UNLESS IT IS5 RELEASEQ JQ EURTHER SQME LEGITIMATE NEED
UE YHE RESIDENT IR _TQ ACCOMPLISH A LEGIVIMATE PURPQSE Ot THE
INSTITUTION WHICH IS5 NOT _INCOMSISTENT WITH THME NEEDS AND
gIeHIS OF THE RESIDENT. NO _INFORMATION SHAEE MAY BE SELTASED
EURSUANT TO_IHESC _SUBSECTIONS EXCEPT _IN _ACCORDANCE WITH
WRITIEN _POLICIES CONSISTENT WITn IME REQUIRLMENTS OF 1S
PART_ADQPTED BY THE_KNSTITUTION, PERJONS PECEIYING NOTICE OF
A_PROPJSED RELEASE OF IMFORMAVION SHALL ALSO PECEIVE A (OPY
QF__TWE _WRITTEM POLICY OF THE INSTITUTION GOVERMING RELEASE
QE_INFORMATIONS

£3) These records shall incltude:

£33} identification datas including the resident®s

-25- HB 487
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fegal status;

£23(b) the resident®s historye including but not
limited to:

to¥fi) fanily datas nrducational bhackqgrounds and
employaent record;

tb¥Lij) prior medical histarys btoth ophysical and
mentaly including prior institutionalization;

$+3¥lc) tine resident®s gricvancesy if any;

t43d)l an inventory of tha resident®s V1ife skillsy
including agde_of communication:

t5¥(8) & record of each physical examination which
describes the results of the examination;

t6¥4£) a copy of the individual habilitation plan and
any wmodifications thereto and an appropriate summary which
will guide and assist the resident care workers in
implementing the resident®s program:

t¥41g) the findings made in periodie gonthly reviews
of the habilitation plans which findings shall include an
analysis of the successes and failures of the habititation
proaram  and shall direct whatuever modifications are
necessary; ‘

t8%{h} a copy of the postinstitutionalization plan
that__jocludes__a._statesent of services oeeded jo__ the
compuUnity and ony nodifications ther.-to 211 3 summary of the

steps that have been taken to implement that plan;
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10
11
12
13
14
15
16
17
18
19
20
23
22
23
24

25

HY 04871703

£91£i) 2 medication history and status;

¢184£j) a summary of each sljnificant contact by a
professional puerson with a resident;

tt¥ (k1 o su;mcry of the resident®s response to his
prearem hakilitation plane prepared by a professional person
invelved in the resident®s habilitation and racerded at
least monthlye. Wherever possibles such response shall  he
scientifically documenteds

1127412 a wmonthly summary of thc extent and nature of
the resident®s work activities and the effect of such
activity upon the resident's progress atong the habilitation
pltan;

t£37ia) & signed order by a professional person for
any physical restraints;

t¥43f{nl a description of any.extraordinafy incident or
accident in the facility involving the vresidents to be
entered by o staff member noting personal knowledge of the
incident or accident or other source of informations
including any veports of investigations of resident's
mistregtaent;

+35410) -+ summary of family visits and contacts:

+E6%Lp) 3 summary of attendance and Ycaves from the
Facilicy;

tt#3(g) o record of any seizuress illnessese jnjuricss

and treatments tnoreofy NG immunizations.”®
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Section-ttv--Section--$3-24-18Fy--MEAv--+3--smended--2o
rTeans

253-24-t83v--Elething-~for--—potients-—-distharged---or
condivianetty-~retensede—-A-patient-ssy-not-be-discharged-or
conditironotiy-retessed-Ffrom——a--nentot--heateh--facitity--ap
cesigentiat---facidity=--far--rhe--develapusntatiy--disapted
withsut-suitable~geagsonahig-ctothing-sdapted-to-—tha--srasoen
tn-cuhich-~he-is-discharged yhich-nitt-atteoy-the-restdept-te

o flkt = - o - L ol

Section-Jde-~Godificatione-———-t—=~ts-~~intended--—that
seetions-~i--through——-3--be--codi fied-as-an-integrat-part-of
Fitte-53v-chapter-20y-part—iv-and-the-—provisions—-ef--Fitte
53y ~chepter-28vr-appiy-to-sections-i-chrough-3v

SECTION ila. SECTIDN. $3-20-168s MCAs IS _AMENDED 1D
BEAD:

®53-20-16%« Resident 1abor. The following rules shall
govern resident labor:

{l) Mo resident shall be required to perform labor
which involves the operstion and maintenance of the facility
or for which the facility is under contract with an outside
organizatione Privileges or release frem the facitity shall
not be conditioned upon the performance of Yabor covered by
this provisione Residents wmay voluntarily engage in such
labor if the labor is compensated in accordance with +the

winimusm wage laws of the Fair Labor Standards Acts 29
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UeSeler scCe 206 as amended.

{2) No resident shall! be involved in the care
[{Feedings <clothings bathing)e trainings or supervision of
other r2sidents unless he:

{3) has volunteered;

tby has been specifically trained in the necessary
skills;

{c} has the humane judgment ruquired for such
activitiess

(d) is adequately supervised; and

{e)} is reimbursed in accordance with the minimum wage
laws of the Fair Labor Standards Acts 29 UesSeCaes secs 206s
as amended.

(3} Residents may be required to perform wvocational
training tasks which do not involve the operation and
maintenance of the facilityes subject to a presumption that
an  assignment of longer than 3 months to any task is not 2
training taske provided the specific task ar any chanje in
task assignment is:

{a) oan integrated part of the resident®s habilitation
plan and approved as a habilitation activity by a
professional person responsible for supervising tha
resident’s habilitation;

{b) supervised by a staff member to overses the

nabilitation aspects of the activitye
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(4} Resiuents may voluntarily eongage in hahilitative
labor ot nunproyram hours for which the facility would
vtherwise hive to pay an employecs provided the snecific
Tabor of any change in lahor is:

{a) an intuegrated part of the resident®s habilitation
plan and approved 45 a habilitation activity by a
professional person responsihle for supervising the
resicent®s habititation;

tb) supervised o0y a staff wmember to oversee the
habilitation aspects of the activity; and

(c} compansated in accordance with the minimum wage
laws of the Fair Labor Standards Acty 29 UeS.Cer secs 206,
as amended.

{51 If any resident perfores habilitative Yabor which
involves the operation and maintenance of a facility but due
to physical ofr mental disability is unable to perform the
lavor as efficiently as a person not so physically or
mentally disableds then ¢he--patienmt such residept wmay be
compensated at o rate which bears the same spproximate
relation to the statutery ainimua wage as his ability to
perfarm that particular job bears ;o the wility of 3 person
not so afflicted.

(6) Residunts may be requirec t> perform tasks of a
versonel nousekeeping naturss  such as the mcking of one's

own bede
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{7) Deductions or payments for care and other charnes
shall not deprive 3 resident of a reassonable amount of the
compunsation received pursuant tz this section for pﬁrsona!
and incidental putéhases and expensese.

(3) Staffing shall be sufficient so tnat the facility
is not dependent upon the use of residents or volunteers for
the cares aaintenantes or habilitation of other residents or
for incoae-producing servicess The facility shall formuloste
a written policy to protect the reosidants from exploftation
whan they are engsged in productive worke."

SECIION 12. YMERE JS A NEW MCA SECTION THAY READS:

Clothing for residents discharged or conditionally
releasede A rasident may not pe discharged or conditionally
relessed from a residential facility for the developmentally
disadbled without suitadle reasonable clothing that will
allow the resident to make Ja normsal appearance in the
coamunitye.

SECTIONM 313, CODIFICATION. SECTION 12 IS INTENOED  IQ
BE__CODIFIED AS__AN__INTEGRAL PARY OF TITLE 33 CHAPTER 2Q0»
BARBI 1a AND IHE PSOYISIONS OF TIILE 53s CHAPIFR 20, PARY 1.
APPLY IO _SECTIQN L2a

~End-
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March 13, 1979

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 487 be amended as follows:

1. Title, line 14.
Following: "AND"
Strike: "53-21-187"
Insert: "53-20-164"

2. Page 13, line 3.

Following: "ailments"
Strike: ","

Insert: "or"
Following: "injuries"
Strike: ","

3. Page 13, line 6.
Following: "SUBSECTION"
Strike: "SHALL"

Insert: ‘'"may"

4. Page 13, line 7.

Following: "IMPAIR"
Strike: "THE RIGHT"
Insert: "other rights"

5. Page 13, line 10.
Following: "OF"
Insert: "such"

6. Page 13, lines 10 and 11l.
Strike: "BY A RESIDENT"

7. Page 16, line 8.
Following: "SECTION"
Strike: "SHALL"
Insert: "may'

8. Page 24, lines 23 and 24.
Following: "“facility"

Strike: "may release information as
Insert: "whenever release 1s"

"

9. Page 24, line 24.
Following: "federal"
Strike: "and"

Insert: "or"
Following: "law"
Strike: "and"

Insert: "or"
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10. Page 25, line 12.
Following: "TQ"
Insert: "subsection"
Following: " (1) (G),"
Strike: "AND"

Insert: "or"

11. Page 25, line 16.

F>llowing: "INFORMATION"
Strike: "SHALL'
Ingsert: "may"

12. Page 27, line 24 through line 11 on page 28.

Following: 1line 23 on page 27

Strike: sections 1l and 12 in their entirety

Insert: "Section 1ll. Section 53-20-164, MCA, IS AMENDED TO READ:
"53-20-164. Resident labor. The following rules shall govern
resident labor: (1) No resident shall be regquired to perform

labor which involves the operation and maintenance of the facility
or for which the facility is under contract with an outside
organization. Privileges or release from the facility shall not
be conditioned upon the performance of labor covered by this
provision. Residents may voluntarily engage in such labor if the
labor is compensated in accordance with the minimum wage laws of
the Fair Labor Standards Act, 29 U.S.C., sec. 206, as amended.

(2) No resident shall be involved in the care (feeding, clothing,
bathing), training, or supervision of other residents unless he:

(a) has volunteered;

(b) has been specifically trained in the necessary skills;

(c) has the humane judgment required for such activities;

(d) 1is adequately supervised; and

(e) is reimbursed in accordance with the minimum wage laws of
the Fair Labor Standards Act, 29 U.S.C., sec, 206, as amended.

(3) Residents may be required to perform vocational training
tasks which do not involve the operation and maintenance of the
faci'lity, subject to a presumption that an assignment of longer
than 3 months to any task is not a training task, provided the
specific task or any change in task assignment is:

(a) an integrated part of the resident's habilitation plan and
approved as a habilitation activity by a professional person
responsible for supervising the resident's habilitation;

(b) supervised by a staff member to oversee the habilitation
aspects of the activity.

(4) Residents may voluntarily engage in habilitative labor at
nonprogram hours for which the facility would otherwise have to
pay an employee, provided the specific labor or any change in
labor is:

(a) an integrated part of the resident's habilitation plan and
approved as a habilitation activity by a professional person
responsible for supervising the resident's habilitation;

(b) supervised by a staff member to oversee the habilitation
aspects of the activity; and

(c) compensated in accordance with the minimum wage laws of
the Fair Labor Standards Act, 29 U.S.C., sec. 206, as amended.
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(5) If any resident performs habilitative labor which involves
the operation and maintenance of a facility but due to physical
or mental disability is unable to perform the labor as efficiently
as a person not so physically or mentally disabled, then the
patient such resident may be compensated at a rate which bears the
same approximate relation to the statutory minimum wage as his
ability to perform that particular job bears to the ability of a
person not so afflicted.

(6) Residents may be required to perform tasks of a personal
housekeeping nature, such as the making of one's own bed.

(7) Deductions or payments for care and other charges shall
not deprive a resident of a reasonable amount of the compensation
received pursuant to this section for personal and incidental
purchases and expenses.

(8) Staffing shall be sufficient so that the facility is not
dependent upon the use of residents or volunteers for the care,
maintenance, or habilitation of other residents or for income-
producing services. The facility shall formulate a written
policy to protect the residents from exploitation when they are
engaged in productive work."

"Section 12. THERE IS A NEW MCA SECTION THAT READS:
Clothing for residents discharged or conditionally
released. A resident may not be discharged or conditionally
released from a residential facility for the developmentally
disabled without suitable reasonable clothing that will allow
the resident to make a normal appearance in the community.

Section 13. Codification. Section 12 is intended to be
codified as an integral part of Title 53, chapter 20, part 1,
and the provisions of Title 53, chapter 20, part 1, apply to
section' 12."



