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HOUSE BILL 338
IN THE HOUSE

Introduced and referred to
Committee on Judiciary.

Committee recommend bill,
do pass.

Printed and placed on members'
desks.

Second reading, do pass.

Considered correctly engrossed.

Third reading, passed.
IN THE SENATE

Introduced and referred to
Committee on judiciary.

Committee recommend bill,
not concurred.,

IN THE HOUSE

Returned from Senate, not
concurred.
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M srLL no. 238
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INTRODUCED BY

BY REQUEST OF THE ATTORNEY GENERAL

A BILL FOR AN ACT ENTITLED: ™AN ACT YO PROVIDE STANDARDS
FOR INSPECTIONS BY GOVERNMENT OFFICIALS AND A PROCEQURE FOR
THE PRUOCUREMENT OF INSPECTION WARRANTS; TO RESTRICT THE
ADMISSIBILITY OF EVIDENCE OBYAINED BY UNLAWFUL INSPECTIONS;

AMENDING SECTION 46~5-101s MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTIONs Section 1= Nonapplicability of rules of
criminal procedures The provisions of {Title 46 other than
46-5-101 and sections I through 13 of this act] are not
applicable to inspections authorized by [sections 1 through
137

NEX SECYIONe Section 2« Inspection warrant defineda
As used in [sections 1 through 13}y "inspection warrant®™
means an order in writings in the name of the state of
Montana or a county or municipality of this states signed by
3 judge authorized to issue search warrantss and directed to
a state or 1local official commanding him to conduct an
inspection required or authorized by a state or loca)
buildings fires safetys plumbings electricalty healths or

zoning lawe ordinances or regulations
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NEW SECTIONe Section 3. MWhen inspections authorized.
{1) No state or local official may conduct an inspection
required or authorized by a state or local buildings fires
safetys plumbinge electricaly bhealthe or zoning Jlawe
ordinances or regulation unless:

{a) prior consent is given by the owner or lawful
occupant of the place or vehicle to be inspected; or

{b) an inspection warrant is procured and executed
under the provisions of [sections 1 through 13].

(2} This séction does not apply to inspections
conducted:

{2} on the premises of a business or industry so
pervasively regulated that it retains no reasonable
expectation of privacy In the area to be Inspected;

{b} in areas open to the general public; or

{c) by firefightersy fire wmsarshalses or any other
officials authorized to investigate firess who remain for 2
reasonable period of time in a place after the
extinguishment of 2 fire therein in order to determine the
cause of the fire.

MEMW SECTiDNe Section 4. Application for issyance of
inspection warrante (1) An inspection warrant say be issued
only for causes supported by an affidavit describing the
particular place or vehicle to be inspected and the purpose

for which the inspection is to be mades

B 33%
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{2) The affidavit shall also state:

{2} that consent to inspect bhas been sought and
refused: or

{b} facts and circumstances which reasonably justify
the failure to seek such consent.

NEW SECTIQMNe. Section S, Causae for issuance. Cause for
issuance of an inspection warrant exists if:

{1) reasonable legislative or adasinistrative standards
for conducting a routine or area inspection are satisfied
wivh respect to the particular place or vehicle identified
in the application for the warrant; or

{2) there is reason to believe that a condition exists
with respect to the particular place or vehicle identified
in the application for the warrant whichs:

(a} is in violation of a state or 1local buildinge
fires, safetys plumbings electricals healths of zoning lawe
ordinances or regulation; or

(b) poses a threat to health or safety.

NEH SECTION. Section 6. Examination of witnesses by
Judges. Before issuing an inspection warrants the judge may
examine any witness upon ocath and shall satisfy himself of
the existence of cause for granting the application.

KEW SECTIQN, Section T. When warrant i ssued -
contentse If the judge is satisfied that cause for

inspection existsy he shall issue an inspection warrant
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describing the particular place or vehicle to be inspected
and designating the purpose and limitations of the
inspectiony including the limitations required by [sections
I through 13].

NEW SECTION. Section Be Expiration of warvant. (1) An
inspection warrant is effective for the time specified
theraine which may not excead 14 days. The judge who issued
the original warrant may extend the time or renew the
warrant upon a finding that such extension or renewal is
necessary to avert a threat to health or safety.

{2) An inspection warrant not executedy extendeds or
renewed within the time specified therein is void.

NEN SECTION. Section 9. Execution of warrante (1} An
inspection warrant wmay not be executed after 6 pem. or
before 8 a.ams. on any day.

{2) An inspection warrant way be executed only in the
presence of the owner or lawful occupant of the particula-
place or vehicle to be inspected.

{3) The requirements of subsections (1)} and {2} do not
apply if:

{3a) the owner or lawful occupant consents to a waiver
of the requirements prior to the inspection; or

{b) the judge issuing the warrants upon a showing of
rrasonable necessity in order to effectuate the purpese of

the laws regulations or ordinance being enforceds authorizes

-y
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the official to inspect in the absence of the owner or
lawful occupant or at a time other than that authorized in
subsection (1}«

(4) (a) The official conducting the inspection shall
ieave a copy of the inspection wairan: with the owner or
TawFul occupant of the place or vehicle inspecteda

o) if an inspection is conducted in the absence of
the owner or lawful occupant under subsectior (3)s the
official conducting the inspection shall lYeave a copy of the
inspection warrant at the place or in the vehicle inspected.

NEW SECTICMe Section lUs When forcible entry
autheorizede (1) An inspection vay not be accomplished by
means of forcible entry unless:

(a) the judge endorses upon the warrant prior to the
inspect’on the authority to make a2 forcible entry; or

(473 the officialy upon arrival at the place or vehictle
<0 bDe inspecteds is unable to secure consent to enter and
discovers facts prior to entry giving him reason to beliave
that a condition exists which poses an immediate threat <o
health or safetya

{2} The judge may awuthorize a forcible entry only
upon:

(2) a finding of facts giving hia reasonable cause to
believe that a condition exists in the place or vehicle

identified in the warrant which poses an immediate threat to
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health or safety; or

{b} a finding that reasonable attempts to execute a
pravious warrant have been unsuccessfuls

MEW SECTION. Section lle Return of warrante {1) The
official who executes the warrant shall wmake a return
thereof before the judge who issued the warrante

{2) The return shall consist of a document verified by
the official which shall state:

(a) the date and tise at which the warrant was
exacuted; and

{b) a short description of the conducts Scopes 3and
result of the inspection.

BEd SECTION. Section 12. Admissibility of evidence
obtained by unliawful inspectione Any information or evidence
gained as 8 resuit of an inspection untawful under the
provisions of [sections 1 through 13] is inadwmissible as
evidence in any proceeding to enforce a state or 1local
buildings fires safetyy plumbings electricals healths or
zoning Yawe ordinances or regulationes

NEW SECTION, Section 13« Criminal penalty for
obstructing inspection. A person who purposely or'knoulng1y
obstructs an inspection lawfully authorized by an inspection
warrant pursuant to [sections 1 through 13] is guilty of a
mi sdenmeanore

Section l4e. Section 46-5-101s MCAs is amended to read:

P, ) :
1 - &b
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"46-5-101le Searches and seizures -- when authorized.
A search of a persons objects or place @aay be made and
instrumentsy articless or things may be seized in accordance
with the provisions of this chapter when the search is made:

{1) as an incident to a lawful arrest;

{2} with the consent of the accused or of any other
person who is lawfully in possession of the object or place
to be searched or who is believed upon reasonable cause to
be in such lawful possession by the person making the
seacrch;

{3) by the authority of a valid search warrant;

14} under the guthority and within the scope of a

Lid_i i l ( . ¢
Lsections L through 13]3

+4¥9{2) under the authority and within the scope of a

right of lawful inspection ptherwise granted by lawe"

-tnd-

-7-



46th Legislature LC 0375/01 LC 0375/01

1 M BILL NOD. _3.31 1 MEM _SELTIOM. Section 3. When inspections authorized.
2 INTRGOUCED BY 2 (1) No state or local official may conduct an inspection
3 BY REQUEST OF THE ATTORNEY GENERAL 3 required or authorized by a state or local buildings fires
4 4 safetys plumbinge electricaly healths or 2zoning lawse
5 A BILL FOR AN ACT ENTITLED: “AN ACT TO PROVIDE STANDARDS 5 ordinances or regulation unless:

-] FOR INSPECTIONS BY GOVERNMENT OFFICIALS ANO A PROCEDURE FOR & {a) prior consent is given by the owner or lawful
T THE PROCUREMENT OF INSPECTION WARRANTS; TO RESTRICT THE 7 occupant of the place or vehicle to be inspected; or

8 ADMISSIBILITY OF EVIDENCE OBTAINED BY UNLAWFUL INSPECTIONS; 8 (b} an inspection warrant s procured and executed
9 AMENDING SECTION 46-5-101s MCA.® 9 under the provisions of [sections 1 through 13]).

10 10 t2) This section does not apply to inspections
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 conducted:

12 BEW SECLTIONs Section l. Honapplicability of rules of 12 {(a) on tha premises of a business or industry so
13 criminal procedures The provisions of [Title 46 other than 13 pervasively reguiated that it retains no reasonable
14 46-5-103 and sections 1 through 13 of this act] are not 14 expectation of privacy in the area to be inspected;

15 applicable to inspections authorized by [sections 1 through 1% (b} in areas open to the gemeral publici or

16 133. 16 tc} by firefighters, fire wmarshalsy or any other
17 NEM JECTION. Section 2. Inspection warrant defined. 17 officials authorized to investigate firess who remain for a
18 As wused in [sections 1 through 13}s "inspection warrant® 18 reasonable per tod of time in 2 place after the
19 means an order in writings in the name of the state of 19 extinguishment of a fire therein in order to determine the
20 Montana or a county or municipality of this stater signed by 20 cause of the firae

21 a jddge authorized to issue search warrantse and directed to 21 HEW SECTION Section 4. Application for issuance of
22 a state or local official commanding him to conduct an 22 inspection warrants (1) An inspection warrant may be issued
23 inspection required or authorized by a state or 1local 23 only for causes supported by an affidavit describing the
z4 buildings fires safetys plumbings electricaly healths or 24 particular place or vehicle to be inspected and the purpose
25 zoning laws ordinances or regulations 25 for which the inspection is to be madee

-2~ HG‘J*’?’BV

SECOND READING



® ~N o oW r oW N

L]

io
1
12
13
14
15
16
17

18

19
20
21

22

23
24

25

LC 0375701

{2} The affidevii sliull ulae states

{a) that consent to inspect has been sought and
refused; or

{b) facts and circumstances which reasonably justify
the failure to seek such consent.

NEM _SECTION. Section S, Causae for issuance. Cause for
issuance of an iInspection warrant exists if:

{1) reasonable legislative or administrative standards
for conducting a routine or area inspection are satisfied
with raspect to the particular place or vehicle identified
in the application for the warrant; or

{2) there is reason to believe that a condition exists
with respect to the particular place or vehicle identifiaed
in the application for the warrant which:

(a) is in violation of a state or 1local buildings
fires safetys plumbinge electricaly healthsy or zZoning Yawe
ordinances or regulation; or

{b} poses a threat to health or safety.

NEW SECTIONs Section 6« Examination of witnesses by
judge. Before issuing an inspection warrante the judge may
examine any witness upon oath and shall satisfy himself of
the existence of cause for granting the applicaticn.

NEH_SECYIIONa Section Te MWhen warrant issued -
contentss If the judge 1Is satisfied that cause for

inspection existss he shall issue an inspection warrant
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describing *h. . rticular place or vehicle to be .. zpccted
and designating the purpose and limitations of the
inspuctiony including the limitations required by {sections
1 through 13).

NEM SECTIOMe Section 8. Expiration of warrant. {1} An
inspection warrant is effective for the time specified
thereins which may not exceed 14 dayse The judge who issued
the original warrant may extend the time or renew the
warrant upon a finding that such extension or renewal s
necessary to avert a threat to health or safety.

(2) An inspection warrant not executeds extendeds or
renewed within the tise specified therein is voide.

NEM SECYION, Section 9. Execution of warvante (1)} An
inspection warrant wmay not be executed after & pems or
before 8 a«me on any daye

[2) An inspection warrant may be executed only in the
presence of the ownar or lawful occupant of the particular
place or vehicle to be inspected.

(3) The requirements of subsections (1) and (2) do not
apply if:

(a) the owner or lawful occupant consents to a waiver
of the requirements prior to the inspection; or

{b) the judge issuing the warrants upon a showing of
reasonable necessity in order toc effectuate the purpese of

the laws regulations or ordinance being enforceds authorizes

—dy—
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the official to inspect in the absence of the cwner or
lawful occupant or at a time other than that authorized in
subsection {l).

(4) (a) The official conducting the inspection shall
leave a copy of the inspection warrant with the owner or
lawful occupant of the place or vehicle inspectedes

{b) 1If an inspection is conducted in the absence of
the owner or lawful occupant under subsection (3}s the
official conducting the inspection shat} leave a copy of the
inspection warrant at the place or in the vehicle inspected.

NEW SECTION. Section 10« When forcible antry
authorized. (1) An inspection may not be accomplished by
means of forcible entry unless:

(a) the judge endorses upon the warrant prior to the
inspection the authority to make a forcible entry; or

(b) the officialsy upon arrival at the place or vehicle
to be inspecteds is unable to secure consent to enter and
discovers facts prior to entry giving him reason to beltieve
that a condition exists which poses an immediate threat to
health or safety.

{2} The judge may authorize a forcible entry only
upon:

{a) a finding of facts giving him reascnable cause to
believe that a condition exists in the place or vehicle

identified in the warrant which poses an immediate threat to
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health or safetyi or

{b} a finding that rcasonable attempts to execute a
previous warrant have been unsuccessful.

MEM SECTIONe. Section 1l Return of warrante {1) The
official who executes the warrant shall make a return
thereof before the judge who issued the warrant.

(2} The return shall consist of a document verified by
the official which shall state:

(a) the dage and tims at which the warrant was
executed; and

{b) a short description of the conducte scopes and
result of the inspectione

MEM SELYTION. Section 12« Admissibility of evidence
obtained by unlawful inspectione Any inforsation or evidence
gained as a result of an inspection wunlawful under the
provisions of {sections 1 through 13] is inadeissible as
evidence in any proceeding to enforce a state or local
buildings fires safetye plumbings electricales healths or
zoning laws ordinances or regulatione.

NEM SECTION, Section 13. (Criminal penalty for
obstructing inspectione A person who purposely or-knoulngly
obstructs an inspection lawfully authorized by an inspection
warrant pursuant to [sections 1 through 13] is guilty of a
misdemeanore

Section l&. Section 46-5-101s MCAs is amended to read:

T HEB 33y
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P46-5-101e Seaiches cod soicures -- whan authoriccls
A search of a persons objects or place may be wade and
iﬁstru-ents: articlesy or things may be seized in accordance
with the provisions of this chapter when the search is made:

(1) as an incident to a Yawful) arrest;

(2) with the consent of the accused or of any other
person who is lawfully in possession of the object or place
to be searched or who Is believed upon reasonable cause to
ba in such lawful possession by the person making the
search;

{3} by the authority of a valid search warrant;

14) under the authority and within the scopa of a
¥alld inspection warrant grocured uoder the gprovisicas of
{ssciions ) througb 13)3

+4315) wunder the authority and within the scope of a

right of lawful inspection gtharwise granted by lTawe™
~-End-
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M a1t no. 238
Hommag

INTRODUCED BY

BY REQUEST OF THE ATTORNEY GENERAL

A BILL FOR AN ACT ENTITLED: ®AN ACT TO PROVIDE STANDARDS
FOR INSPECTIONS BY GOVERNMENY OFFICIALS AND A PROCECURE FOR
THE PROCUREMENT OF INSPECTION WARRANTS; TO RESTRICTY THE
ADMISSIBILITY OF EVIDENCE OBTAINMED BY UNLAWFUL INSPECTIONS;

AMENDING SECTION 46-5-101s MCAL"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTIONe Section le Nonapplicability of rules of
criminal procedures The provisions of [Title 46 other than
46-5-101 and sections 1 through 13 of this act] are not
applicable to inspections authorized by [sections 1 through
137

MEM SECYIONes Section 2« Inspection warrant defined.
As used in [sections 1 through 131+ "inspection warrant*®
means an order in writings in the name of the state of
Montana or a county or municipality of this states signed by
4 judge authorized to issue search warrantse and directed to
a state or local official commanding him to conduct an
inspection roguired or autherized by a stote or leoal
buildings fires safetys plumbings electricals healths or

zoning lawe ordinances or regulation.
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NEN SECTION, Section 3. HWhen inspections authorizede.
(1) No state or 1ocal official may conduct an inspection
required or authorized by a state or local buildings Fires
safetys plumbings electricaly healthy or 2zoning lawy
ordinances or regulation untess:

{2} prior consent is given by the owner or lawful
occupant of the place ar vehicle to be inspected; or

{b} an inspection warrant s procured and executed
under the provisions of [sections 1 through 13}.

{2} This séction does not apply to inspections
conducted:

[3) on the premises of a business or industry so
pervasively regulated that it retains no reasonable
expectation of privacy In the area to be inspected;

{b) in areas open to the general publici or

{c) by firefighterse fire wmarshalse or any other
officials authorized to investigate firess who remain for a
reasonable period of time in a place after the
extinguishment of a fire therein in order to determine the
cause of the fires

HEW SECTION. Section 4. Application for issuance of
inspection warrant« (1) An inspection warrant ®ay be issued
onty for coauser suppnrted by an affidavit describing the

particular place or vehicle to be inspected and the purpose

N2 23§¢
2 THIRD READING

for which the inspection is to be mades
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t2) TYThe affidavit shall also state:

{a) that consent to inspect has been sought and
refused; or

(b} facts and circumstances which reascnably justify
the failure to seek such consente

NEM SECTIONe Section 5. Causa for issuance. Cause for
issvance of an inspection warrant exists if:

({1} reasonable legislative or administrative standards
for conducting a routine or area Inspection are satisfied
with respact to the particular place or vehicle identified
in the application for the warrant; or

(2) there is reason to believe that a condition exists
with respect to the particular place or vehicle identifiaed
in the application for the warrant. which:

{a) is in violation of a state or 1local buildings
firee safetys plumbings electricaly healthy or zZoning lawe
ordinances or regulation; or

(b} poses a threat to health or safetye.

MEM _SECTION. Section 6. Examination of witnesses by
judge. Before issuing an inspection warrante the judge may
examine any witness upon oath and shall satisfy himself of
the existance of cause for granting the application.

NE® _SECTIONe Section 7. When warrant issued -
contentse If the judge is satisflied that cause for

inspection existse: he shall issue an inspection warrant
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describing the particular place or vehicle to be inspected
and designating the purpose and limitations of the
inspcctiony including the limitations required by [sections
1 through i3]e

NEW SECTIOMs Section 8. Expiration of warrante. (1) An
inspection warrant is effective for the time specified
thereine which may not exceed 14 dayse The judge who issued
the original warrant may extend the time or renew the
warrant upon 3 finding that such extension or renewal is
necessary to avert a threat to health or safetye.

{2) An inspection warrant not executeds extendeds or
renewed within the time specified therein is void.

NEM_SECTION. Section 9« Execution of warrante (1} An
inspection warrant may not be executed after & peme. or
before 8 aeme on any daye

{2) An inspection warrant may be executed only in the
presence of the owner or lawful occupant of the particuls
pitace or vehicle to be inspected.

(3) The requirements of subsections (1) and (2) do not
apply if:

{a) the owner or lawful occupant consents to a waiver
of the requirements prior to the inspection: or

(b} the judge issuing the warrante upon a showing of
reasonable necessity in order to effectuate the purpose of

the laws regulations or ordinance being enforceds authorizes

_4—
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the official to inspect in the absence of the owner or
Jawful occupant or at a time other than that authorized in
subsection (1)«

(4) (3a) The official conducting the inspection shall
leave a copy of the inspection warrant with the owner or
Tawful occupant of the place or vehicle inspecteds

{b) 1f an inspection Iis conducted in the absence of
the owner or lawful occupant under subsection (3)y the
official conducting the inspaction shall leave 3 copy of the
inspection warrant at the place or in the vehicle inspected.

NEW _SECIION. Section 10« When forcible antry
authorizede {1} An inspection may not be accomplished by
means of forcible entry unless:

{a) the judge endorses upon the warrant prior to the
inspection the authority to msake a forcible entry; or

(b} the officiale upon arrival at the place or vebhicle
to be inspecteds is unable to secure consent toc enter and
discovers facts prior to entry giving him reason to believe
that a condition exists which poses an immediate threat to
licalth or safetye

{(2) The judge wmay authorize a forcible entry only
upons

{a) a finding of facts giving him reasonable cause to
believe that a condition exists in the place or vehicle

identified in the warrant which poses an iamediote threat to
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health or safety; or

{b} a finding that reasonable attempts tc execute a
previous warrant have been unsuccessfule.

NEkK SELTIOMa Section lle Return of warrant. (1) The
official who executes the warrant shall make a return
thereof before the judge who issued the warrant.

{2) The return shall consist of a document verified by
the officia¥ which shall state:

{2) the date and time at which the warrant was
executad; and

{b) a short description of the conducts scoper and
result of the inspection.

BEW _SECTICQNs Section 12« Adaissibitity of evidence
obtained by unlawful inspectione Any information or evidence
gained as a result of an inspection wunlawful under the
provisions of [sections 1 through 13} is éinadmissible as
evidence in any proceeding to enforce a state or local
buildings fires safetys plumbings electricals healthy or
zoning lawe ordinances or regulatione

NEW _SECTIONe Section 13. Criminal penalty for
obstructing inspection. A person who purposely or knowingly
ohstructs an inspection Jawfully authorized by an inspection
warrant pursusnt to [sections 1 through 13] is guilty of a
misdemeanors

Section l4e Section 46-5-101s MCAs is amended to read:

- BB 338
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"46-5-101e Searches and seizures -— when authorizeds.
A search of a persons objects or place a3y be made and
instrumentse articless or things may be seizod in sccordance
with the provisions of this chaptar when the search is made:

{1} as an incident to a VYawful arrasti

(2} with the consent of the accused or of any other
person who is lawfully in possession of the object or place
to be searched or who is believed upon reasonable cause to
ba in such lawful possession by the person making the
searchj;

{(3) by the authority of a valid search warrant;

%) ad th thorit 4 ithi £} £
¥alid inspection warrant procured undac the proyisions.  of
[sections I through 1312

€4%[3) vunder the authority and within the scope of a

right of Yawful inspection gtheruise granted by lawe®
-End-



