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CHAPTER NO. /(}_ 7 

HOUSE BILL NO. 335 

INTRODUCED BY RAMIREZ, SCULLY 

January 23, 1979 

February 7, 1979 

February 8, 1979 

February 9, 1979 

February 10, 1979 

February 12, 1979 

February 13, 1979 

March 2, 1979 

March 5, 1979 

March 7, 1979 

March 8, 1979 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
do pass. Report adopted. 

Printed and placed on members' 
desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 
Transmitted to second house. 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill be 
concurred in. Report adopted. 

Second reading, concurred in. 

Third reading, concurred in. 

IN THE HOUSE 

Returned from second house. 
Concurred in. Sent to 
enrolling. 

Reported correctly enrolled. 
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INTRODUCED .,¢;!;'~ . ) 

A BILL FOR AN ACT ENTITLED: •AN ACT PROVIDING FOR A CUSTODY 

HEARING• IF REQUESTED• UPON THE DEATH OF A CUSTODIAL PARENT; 

AND AMENDING SECTIONS 40-4-219 AND 40-6-221o MCA.• 

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION• Section 1• Hearing upon death of 

custodial parent• Upon the death of a parent granted custody 

of a child, custody shall pass to the noncustodial parent 

unless one or more parties na.ad in [section 2] request a 

custody hearing. The noncustodial parent shall be a part~ in 

any proceeding brought under this section. 

NEW SECTION. Section z. Parties vho •ay request a 

hearin9• Upon the death of a parent granted custody of a 

childo any of the following parties aay request a custody 

hearing and seek custody of the child: 

(1) the noncustodial natural parent; 

(21 the surviving spouse of the deceased custodial 

parent; 

(3) a person no•inated by the will of the deceased 

custodial parent; 

{4) any person no•inated by the child if the child is 

at least 12 years old; 
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( 5) any other person if that person has actual 

physical control over the child; 

(6) any other party who•• upon showing of good cause. 

the court per•its to intervene as an interested party. 

NEW SECTIQNe Section 3. Deter•lnation of custody. The 

hearing and deter•lnation of custody shall be governed by 

[Title 40o chapter 4o part Z]• 

Section 4. Section 4D-4-219o HCAo is a.anded to read: 

•46-4-219• Hodofication. (l) No .ation to .odify a 

custody decree .ay be •ade earloer than 2 years after its 

date, unless the court per•lts It to be aade on the basis of 

affidavits that there is reason to believe the child's 

present envlronaent aay endanger seriously his physicalw 

.antalo .oralo or e•otlonal health. 

(2) The court shall not 8odify a prior custody decree 

unless It findsw upon the basis of facts that have arisen 

since the prior decree or that were unknown to the court at 

the tlae of entry of the pr;or decreeo that a change has 

occurred in the circu•stances of the child or his custodian 

and that the •odificatlon is necessary to serve the best 

interest of the child. In applying these standards the 

court shall retain the custodian appointed pursuant to the 

prior decree unless: 

{a) the custodian agrees to the DOdification; 

(b) the child has been integrated into the fa•ily of 
, _ 
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1 the petitioner with consent of the custodian; or 

z (c) the child"s present environ11ent endangers 

3 seriously his physical, .ental, moral, or emotional health 

4 and the bar• likely to be caused by a chan]e of environ•ent 

"> is outweighed by Its advantages to him. 

b (31 Attorney fees and costs shall be assessed against 

1 a party seeking .odlficatlon if the court finds that the 

8 .adification action is vexatious and constitutes harass.ent. 

9 141 A custody decree Bay be modified upon the death of 

10 tbe custodial parent pursuant to (sections ' through 3).• 

11 Section 5. Section 40-6-221, HCAo is aaended to read: 

12 ••o-6-221. Custody, services, and earnings of child. 

13 The father and aother of an unaarried •inor child are 

1• equally entitled to the custody, services, and earnings of 

15 the child. If either parent be dead or unable or refuses to 

16 take the custody or has abandoned his or her fa•ilyo the 

17 other is entitled to the custody, services, and earnings of 

13 the child• ynlgss custody js deter•jged otherwise pyrsuagt 

19 to [sectjpos 1 thrgygb 3).• 

-End-
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Approved by Committee 
on Judiciary 

INTRODUCED .,¢;;;'~ 
A BILL FOR AN ACT ENTITLED: •AN ACT PROVIDING FOR A CUSTODY 

HEARING• IF REQUESTED, UPON THE DEATH OF A CUSTODIAL PARENT; 

AND AMENDING SECTIONS 4o-4-219 AND 4D-6-22lo MCA.• 

SE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW S~CTION. Section 1. Hearing upon death of 

custodial parent. Upon the death of a parent granted custody 

of a childo custody shall pass to the noncustodial parent 

unless one or sore parties na.ed in (section 2] request a 

custody hearing. The noncustodial parent shall be a party in 

any proceeding brought under this section. 

NEW SECTION. Section z. Parties Nho eay request a 

hearing. Upon the death of a parent granted custody of a 

child, any of the following parties aay request a custody 

hearin~ and seek custody of the child: 

C1l the noncustodial natural parent; 

(2) the surviving spouse of the deceased custodial 

pdrent; 

(3) a person noainated by the Mill of the deceased 

custodial parent; 

(4) any person noeinated by the child if the child is 

at least 12 years old; 
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( SJ any other person if that person has actual 

physical control over the child; 

(6) any other party whoao upon shoving of good cause, 

the court pereits to intervene as an interested party. 

MEV SECIIQN. Section 3. Deter•inatlon of custody. The 

hearing and deter•lnation of custody shall be governed by 

[Title 40• chapter 4• part 2)• 

Section 4. Section ~o-~219• KCA, is a-ended to read: 

·40-~219. Modification. (1) No eotion to eodlfy a 

custody decree •ay be •ade earlier than 2 years after its 

date• unless the court per•its It to be aade on the basis of 

affidavits that there is reason to believe the child•s 

present envlroneent aay endanger seriously his physical. 

.ental, •oralo or eeotional health. 

(2) The court shall not eodify a prior custody decree 

unless it finds, upon the basis of facts that have arisen 

since the prior decree or that were unknown to the court at 

the ti.e of entry of the prior decree, that a change has 

occurred in the circu•stances of the child or his custodian 

and that the eodification is necessary to serve the best 

interest of the child. In applying these sta~dards the 

court shall retain the custodian appointed pursuant to the 

prior decree unless: 

(a) the custodian agrees to the modification; 

(b) the child has been integrated into the faaily of 
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1 the petitioner with consent of the custodian; or 

2 (C) the child's present environMent endangers 

3 seriously his physical, .antal, .aral, or e.otional health 

~ and the hare likely to be caused by a chan~e of environaent 

5 is outweighed by its advantages to hie. 

6 !3t Attorney fees and costs shall be assessed against 

1 a party seeking sodlflcation if the court finds that the 

8 aodification action is vexatious and constitutes harass~nt. 

9 U) 6 custodJ dt!cru •a)' be 11Qdifjed ypon the death gf 

10 t.b9 cyst.pd! al par @fit. punyant. to [sKU gos l through lJ•• 

11 Section 5. Section "G-6-22h MCA• Is -nded to read: 

12 ·~o-6-221. Custody, services, and earnings of child. 

13 The father and eother of an unaarried einor child are 

1~ equally entitled to the custody, services, and earnings of 

15 the child. If either parent be dead or unable or refuses to 

16 take the custody or has abandoned his or her fa•lly, the 

17 other is entitled to the custody, services, and earnings of 

1a the chllda unless cystod)' is deterejoed othgrwlse pursyaot 

19 to [sections l throygh l).• 

-End-
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INTRODUCED .,¢:::!?'~ . I 
A 8lll FOR AN ACT ENTITLED: •AN ACT PROVIDING FOR A tUSTOOY 

HEARING, IF REQUESTED, UPON THE DEATH Of A CUSTODIAL PARENT; 

AND AMENDING SECTIONS 40-~-219 AND ~Q-6-221• MCAe• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

NEW SECTION. Section le Hearing upon death of 

custodial parent. Upon the death of a parent granted custody 

of a childw custody shall pass to the noncustodial parent 

unless one or •ore parties naaed in {section Z] request a 

custody hearing. The noncustodial parent shall be a party in 

any proceeding brought under this section. 

NEW SECTION. Section 2• Parties who •ay request a 

hearing. Upon the death of a parent granted custody of a 

child, any of the following parties may request a custody 

hearing and seek custody of the child: 

Ill the noncustodial natural parent; 

(2) the surviving spouse of the deceased custodial 

parent; 

{3) a person no•inated by the will of the deceased 

custodial parent; 

(4) any person nominated by the child if th~ child is 

at least 12 years old; 
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( 5) any otner person If that person has actual 

physical control over the child; 

(6) any other party who•• upon showing of good cause. 

the court permits to intervene as an interested party. 

Ntv SEtTIQH. Section 3. Oeter•inatlon of custody. The 

hearing and deter•lnation of custody shall be governed by 

[TitJe ~o. chapter ~. part 2)• 

Section ~. Section ~G-~219o MCAo is a .. nded to read: 

·~-~-219. Modification. (11 No .otlon to .adi#y a 

custody decree •ay be •ade earlier than 2 years after its 

dateo unless the court per•lts It to be .ade on the basis of 

affidavits that there is reason to believe the child's 

present envlron .. nt .ay endanger seriously his physical, 

.ental, •oralw or e•otlonal health. 

(2t The court shall not .odify a prior custody decree 

unless It finds• upon the basis of facts that have arisen 

since the prior decree or that were unknown to the court at 

the time of entry of the prior decreeo that a change has 

occurred in the circumstances of the child or his custodian 

and that the •odification is necessary to serve the best 

interest of the child. In applying these standards the 

court shall retain the custodian appointed pursuant to the 

prior decree unless: 

{a} the custojian agrees to the ~diflcation; 

(b) the child has been integrated into the fa•ily of 
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the petitioner with consent of the custodian; or 

lc) the child's present envi ron.,ent 

u: 06~3/01 

endanger-. 

3 seriously his phyo;icalo .ental, .oral, or eeotional health 

4 and the har• likely to be caused by a chan~e of environ•ent 

~ is outweighed by its advantages to hie. 

b 131 Attorney fees and costs shall be assessed against 

7 a party seeking .udification if the court finds that the 

8 .edification action is vexatious and constitutes harass.ent. 

9 (4) 6 £YStod¥ d@Crea WA¥ b@ apd!fied YpQQ the dgatb of 

10 the custpdlaJ parant pursuant to (sectjgos 1 thrgqgb 3).• 

11 Section 5. Sect ion ~G-6-221. MeA, Is -nded to raad: 

12 •4o-6-221. ~ustody• services. and earnings of child. 

13 The father and eother of an uoaarried einor child are 

1~ equally entitled to the custody• services, and earnings of 

15 the child. If either parent be dead or unable or refuses to 

16 take the custody or bas abandoned his or her fa•ilyo the 

17 other is entitled to the custodyo services, and earnings of 

18 the child• ynles5 custpdy !5 deter•ined otberwi5e pursuant 

19 t.q (itKUMI 1 through lJ•• 

-End-

-3-
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HOUSE BILL NO. 335 

INTRODUCED BY RA~lREZo SCULLY 

A BILL FOR AN ACT ENTITLED: •AN ACT PROVIDING FOR A CUSTODY 

HEARINGo IF REQUESTEDo UPON THE DEATH OF A CUSTODIAL PARENT; 

AND A~ENOING SECTIONS 40-4-219 AND ~0-6-221o MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section le Hearing upon death of 

custodial parent. Upon the death of a parent granted custody 

of a childo custody shall pass to the noncustodial parent 

unless one or more parties na.ad in [section 2] request a 

custody hearing. The noncustodial parent shall be a party in 

any proceeding brought under this section. 

H~EtiiQN. Section 2· Parties who •ay request a 

hearing. Upon the death of a parent granted custody of a 

child. any of the following parties •ay request a custody 

hearing and seek custody of the child: 

(1) the noncustodial natural parent; 

(2) the surviving spouse of the deceas~1 custodial 

parent; 

(3) a person n~inated by the will of the deceased 

custodial parent; 

(4) any person n~inated by the child if the child is 

at least 12 years old; 
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( 5) any other person if that person has actual 

physical control over the child; 

(~) any other party wha.o upon shOwing of good cause. 

the court per•its to Intervene as an interested party. 

NEW SECIIQH. Section 1. Oeter•lnatlon of custody. The 

hearing and deter•ination of custody shall be governed by 

(Title ltOo chapte~ "• part 2}• 

Section ~. Section lt0-~-219• "'A• is a .. nded to read: 

•ltO-It-219. ~difice~lon. Cll No aotion to •odlfy a 

custody decree •ay be .ade earlier than 2 years after its 

dateo unless the court per•lts it to be ~ade on the basis of 

affidavits tha~ there Is reason to believe the child's 

present environ .. nt aay endanger seriously his physicalo 

aental. •oral, or e.ational health. 

(2) The court shall not aodify a prior custody decree 

unless It finds. upon the basis of facts that have arisen 

since the prior decree or that were unknown to the court at 

the ti•e of entry of the prior decree, that a change has 

occurred in the circu•stances of the child or his custodian 

and that the •edification is necessary to serve the best 

int~re~t of the child. In applyinq these standards the 

court shall retain the custodian appointert pursuant to the 

prior decree unless: 

(a) the custodian agrees to the •edification; 

(b) the child has been integrated into the faMily of 

-2- HB 335 
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l the petitioner Mith 'onsent of the cu~todian; or 

2 (') tba 'hi ld• s present environ-t end-gers 

3 seriously his physical, mental, ~oral. or a.otional health 

~ dnd the hare likely to be caused by a change ~f environ .. nt 

5 is outweighed by its advantages to hie. 

6 (3J Attorney fees and costs shall be assessed against 

1 a party seeking eodification if the court finds that the 

B .odification action is vexatious and constitutes haras~nt. 

q Lil--~~X d&crec aax be epdjfied uggo the d@atb of 

10 &ba &ui&Qdjel pareo& pursuant to [section$ l tbrouah lJ•" 

11 Section s. Section ~0-6-221• MCAo is ... nded to readl 

lZ ·~6-ZZt. Custody, services, and earnings of child. 

13 The father and eother of an unearried el~ child are 

1• equally entitled to the custody1 services, and earnings of 

15 the child. If either parent be dead or unable or refuses to 

16 take the custody or has abandoned his or her faeilyo the 

17 other is entitled to the custody, services, and earnings of 

18 the childa unlc1s cul&~-detar•ined otbcr•ii# gyrswoo& 

19 to [le&tioos 1 througb lJ·• 

-End-

-3- HR 335. 


