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HOQUSE BILL NO. 335
INTRODUCED BY RAMIREZ, SCULLY
IN THE HOUSE
January 23, 1979 Introduced and referred to
Committee on Judiciary.
February 7, 1979 Committee recommend bill
do pass. Report adopted.
February 8, 1979 Printed and placed on members'
desks.
February 9, 1979 Second reading, do pass.
February 10, 1979 Considered correctly engrossed.
February 12, 1979 Third reading, passed.
Transmitted to second house.
IN THE SENATE
February 13, 1979 Introduced and referred to
Committee on Judiciary.
March 2, 1979 Committee recommend bill be
concurred in. Report adopted.
March 5, 1979 Second reading, concurred in.
March 7, 1979 Third reading, concurred in.
IN THE HOUSE
March 8, 1979 Returned from second house.

Concurred in. Sent to
enrolling.

Reported correctly enrolled.



46th Legislature

10

11

12

13

14

15

16

7

18

19

20

21

22

23

24

25

LG 0653701

BILL -

INTRODUCED BY

)

A BILL FOR AN ACT ENTITLED: ™AN ACT PROVIDING FOR A CUSTOQOY
HEARINGe IF REQUESTEDs UPON THE DEATH OF A CUSTODIAL PARENT;

AND AMENDING SECTIONS 40-4-219 AND 40-6-221¢ MCAL™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONMTANA:

NEW_SECYIIONa Section le Hearing upon death of
custodial parente. Upon the death of a parent granted custody
of a childs custody shalil pass to the noncustodial parent
unless one or more parties named in [section 2] request a3
custody hearinge The noncustedial parent shall be a party in
any proceeding brought under this sectione

MNEW SECTI{Ne Section 2. Parties who may request a
hearinge Upon the death of a parent granted custody of a
childe any of the following parties may request a custody
hearing and seek custody of the child:

(1} the noncustodial natural parent;

{2} the surviving spouse of the deceased custodial
parent;

{3) a person nominated by the will of the deceased
custodial parent;

{4} any person nominated by the child if the child is

at least 12 years old;
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{5) any other person if that person has actual
physical control over the child;

{6) any other party whoms upon showing of good causes
the court permits to intervene as an interested partye.

NMEM SECTIOMe Section 3. Detersination of custody. The
hearing and determination of custody shall be governed by
[Title 40+ chapter 4y part 23e

Section 4. Saction #0-4-219+ MLAs is asmended to read:

"40-4-219« Modification. (1) No wmsotion to modify a
custody decree -af be made earlier than 2 years after its
datey unless the court persits it to be made on the basis of
affidavits that there is reason to believe the child's
present environment may endanger seriously his physicals
mentale morals or emotional healthe

{2} The «court shall not wodify a prior custody decree
unless It findss upon the basis of facts that have arisen
sinca the prior decree or that weare unknown to the court at
the time of entry of the prior decrees that a change has
occurred in the circumstances of the child or his custodian
and that the modification is necessary to serve the best
interest of the chiide In applying these standards the
court shall retain the custodian appointed pursuant to the
prior decree unless:

{3) the custodian agrees to the modification;

(b) the <child has been integrated into the family of
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the petitioner with consent of the custodian; or

[c) the child®s present environment endangers
sdriously his physicaly mentals morals or emotional health
and the harm likely to be caused by a change of environment
is outweighed by its advantages to hime

{3} Attorney fees and costs shall be assessed against
a party seeking modification if the court finds that the
modification action is vexatious and constitutes harassmente

132} A custody decree may be modified upon the death of
the custodial parent pursuant o [sectiops 1 through 3]a®

Section 5« Section #0-6-221+ MCAy is amended to read:

*"40-6-221« {ustodys servicess and earnings of child.
The father and wmother of an unmarried minor child are
equally entitled to the custodys servicessy and earnings of
the childe If either parent be dead or unable or refuses to
take the custody or has abandoned hls or her familyse the

other is entitled to the custodys servicess and earnings of

the childs ynless custody is detersined qtherwise gpursuant
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1 BILL - 1 {5) any other person {if that person has actual
2 INTRODUCED BY 2 physical control over the childi

3 3 {&) any other party whomes upon showing of good causes
& A BILL FOR AN ACT ENTITLED: ™AN ACT PROVIDING FOR A CuUSTODY & the court permits to intervene as an interested party.

5 HEARINGs IF REQUESTEDs UPON THE DEATH OF A CUSTODIAL PARENT; 5 MEW SECTION. Section 3. Determination of custody. The
6 AND AMENDING SECTIONS 40-4-219 AND 40-6-221+ MCAL™ 6 hearing and determination of custody shall be governed by
7 ? [Title 40+ chapter & part 2]e

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: [ Section 4., Section 40-4-219¢ MCAs is amended to read:
9 NEW SECIIONs Section l. Hearing upon death of 9 %40-4-219. Modificatione (1) No motion to modify a
10 custodial parents Upon the death of a parent granted custody 10 custody decree may be made earlier than 2 years after its
11 of a childs custody shall pass to the noncustodial parent 11 dates unless the court permits it to be made on the basis of
12 unless one or more parties named in [section 2} request a 12 affidavits that there is reason to believe the child's
13 custody hearinge The noncustodial parent shall be a party in 13 present environment may endanger seriously hils physicals
14 any proceeding brought under this sectione 14 mentaly morals or emotional healthe

15 NEW_SECTIONG Section 2. Parties who wmay regquest a 13 {2) The court shall not wodify a prior custody decree
16 hearinge Upon the death of a parent granted custody of a i6 unless it findss upon the basis of facts that have arisen
17 childey any of the following parties may request a custody i7 since the prior decree or that were unknown to the court at
13 hearing and seek custody of the child: 18 the time of entry of the prior decrees that a change has
19 {1) the noncustodial natural parent; 19 occurred in the circumstances of the child or his custodian
20 {2) the surviving spouse of the deceased custodial 20 and that the modification is necessary to serve the best
21 parent; 21 interest of the childe In applying these standards the
22 {3) a person nominated by the will of the deceased 22 court shall retain the custodian appointed pursuant to the
23 custodial parent; 23 prior decree unless:

24 {4) any person nominated by the child if the child s 24 (a) the custodian agrees to the modification;

25 at lTeast 12 years old; 25 {b) the child has been integrated into the family ?1/
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the petitioner with consent of the custodian; or

[c) the child®s present environment endangers
seriously his physicaly mentaly morals or emotional health
and the harm likely to be causaed by a change of environment
is outwaighed by its advantages to hime

(3} Attorney fees and costs shall be assessed against
a party seeking modification if the court finds that the
modification action is vexatious and constitutes harassmsente

44} __A custody decrge may be wmodjfied upon the death af
the custodial parent pursuaot to [sections 1 thcgugh Jle®

Section 5« Section #0-6-221e¢ MCAs is amended to read:

"40-6~221. (ustodys servicess and earnings of child.
The father and wmother of an unsarried minor child are
equally entitled to the custodye servicess and earnings of
the childe. If either parent be dead or unable or reéﬁses to
take the custody or has abandoned his or her Ffamilys the

other is entitled to the custodys servicesy and earnings of

the childs unless custady is determined otherwise pursuant
to [sections 1 through 3]."

-End-
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A BILL FDR AN ACT ENTITLED: “AN ACT PROVIDING FOR A CUSTODODY
HEARINGy IF REQUESTEDy UPON THE DEATH OF A CUSTODIAL PARENT;

AND AMENDING SECTIONS 40-4-219 AND 40-6-221+ MCAL™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEY SECIIONe Section le. Hearing upon death of
custodial pareate. Upon the death of a parent granted custody
of a childsy custody shall pass to the noncustodial parent
unless one or more parties named in [section 2] request a
custody hearing. The noncustodial parent shall be a party in
any proceeding brought under this sectione

NEW SECTIONe Section 2. Parties who may request a
hearinge Upon the death of a parent granted custody of 3
chitde any of the following parties may request a custody
hearing and seek custody of the child:

{1} the noncustodial natural parent;

(2) the surviving spouse of the deceased custodial
parent;

{3) a person nominated by the will of the deceased
custodial parent;

(4) any person nominated by the child if thz child is

at least 12 years oldj
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{5) any other person Iif that person has actual
physical control over the child;

{6) any other party whome upon showing of good cause:
the court permits to intervene as an interested party.

MEW SECTIIONg Seoction 3. Detersination of custodye The
haaring and determination of custody shall be governed by
[Titie 40+ chapter & part 2].

Section 4« Section #0-4~219¢ MCAs is amended to read:

*40~4-21%9. Modificationes (1) No wmotion to sodify a
custody decree may be made earlier than 2 years after its
dates unless the court permits it to be made on the basis of
affidavits that there is reason to believe the child's
present environment may endanger seriously his physicale
mentaly moraly or emotional healthe

{2y The <court shall not modify a prior custody decree
unless it findse upon the basis of facts that have arisen
since the prior decree or that were unknown to the court at
the time of entry of the prior decrees that a change has
occurred in the circumstances of the child or his custodian
and that the modification is necessary to serve the best
interest of the childe In applying these standards the
court shall retain the custodian appointed pursuant to the
prior decree unless:

{a} the custodian agrees to the modification;

{b) the <hild has been integrated into the family of

HY3 325
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the petitioner with consent of the custodiani or

[c) the child®'s present environment endangers
seriously his physicals mentals morals or emotional health
and the harm likely to be caused by a change of environment
is outweighed by its advantages to hime

(3) Attorney fees and costs shall be assessed against
a party seeking modification if the court finds that the

modification action is vexatious and constitutes harassment.

£2) A Qustody decres may be modifjed upon the death of
the custodial parsot gursuant to {sections 1 through 3]1a®

Section 5. Section 40-6-221s MCAe is amended to read:

*40~-6-221« Custodys sarvicess and earnings of childe
The father and wmother of an unsarried minor child are
equally entitled to the custodye servicess and earnings of
the childe If either parent be dead or unable or ref;ses to
take the custody or has abandoned his or her familys the
other is entitled to the custodys servicess 3and earnings of
the childs unless custody is determiced otheryise gpursgant
to [sections 1 through 33.%

-End-
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HOUSE BILL NG. 335 1 {3) any other person if that person has actual
INTRODUCED 8Y RAMIREZ. SCULLY 2 physical control over the child;
3 {%) any otner party who®e upon showing of good causes
A BILL FOR AN ACT ENTITLED: “AM ACY PROVIDING FOR A CUSTCDY & the court permits to intervene as an interested partys
HEARINGy IF REQUESTEDy UPON THE DEATH OF A CUSTYODIAL PARENT; -1 MEM _SECTIOMa Section 3. Determination of custody. The
AND AMENDING SECTIONS 40-4-219 AND 40-6-221s MCA.™ [} hearing and determination of custody shall be governed by
T [Title 40+ chapter 4, part 2].
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 8 Section 4. Section 40-4-219¢« MCA¢ is amended to read:

NEW SECTION. Section le. Hearing upon death of 9 540-4~-219 Modificationa (1) No motion to modify a
custodial parente Upon the death of a parent granted custody 10 custody decree may be made earlier than 2 years after its
of a childs custody shall pass to the noncustodial parent 11 dates uniess the court permits it to be wade on the basis of
unless one or more parties named in [section 2] request a 12 affidavits that there Is reason to believe the child’'s
custody hearinge The noncustodial parent shall be a party ina 13 present environment may endanger seriously his physicals
any proceeding brought under this section. 14 smentals morals or emotional health.

NHEW SECTION. Section 2« Parties who may request a 15 {2) The <court shall not modify & prior custody decree
hearinge. tUpon the death of a parent granted custody of a 16 unless it findss upon the basis of facts that have arisen
childes any of the following parties may request a custody 17 since the prior decree or that were unknown to the court at
hearing and seek custody of the child: 18 the time of entry of the prior decrees that a change has

{1} the noncustodial natural parent; 14 occurred in the circumstances of the child or his custodian

{2) the surviving spouse of the deceased custodial 20 and that the modification is necessary to serve the best
parent; 21 interest of the child. In applying these standards the

{3) 3 person nominated by the will of the deceased 22 court shall retain the custodian appointed pursuant to the
custodial parent; 23 prior decree unless:

{4} any person nominated by the child if the child s 24 {3) the custodian agrees to the modification;
at least 12 years old; 25 {b} the <child bhas been integrated intc the family of
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the petitioner with consent of the custodian; or

{c) tha child®s present environment endangers
seriously his physicals mental, morale or emotional health
and the harm likely to be caused by a change of environment
is outweighed by its advantages to hime

{3) Attorney fees and costs shall be assessed against
3 party seeking modification if the court finds that the
modification action is vexatious and constitutes harassmente

1%) A custody decree may be eodified ugon the death of
the_custadial parsct pursuant 1o [sections L through 3]a"

Section S5« Section 4#0-6-221s MCAs is amsended to read:

"40~-6-221« Custodyes servicese and earnings of childe
The father and wmother of an unmarried wminor child are
equally entitled to the custodys servicese and <arnings of
the childe If either parent be dead or unable or refuses to
take the custody or has abandoned his or her familys the
other is entitlaed to the custodys servicess and earnings of
the childy unless custody is detersioed otherwise puisuant
to {sections 1 through 3].®

~End-
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