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INTRODUCED BY &\4-
L)

Lo Gl
*AN ACT TO GENERALLY REVISE THE
MAJOR FACILITY SITING ACT; INCLUDING A PROVISION FOR STAY
BOARD ORDER PENDING APPEAL WITH POSTING OF SURETY BOND;
AMENDING SECTIONS

T5-20—104, 75-20-106 15-20-

15-20~2134 75-20-216s T5~20~219s AND T75-20-503, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 75-20-104y MCAs is amended to read:
"75-290-104+ Definitionse In this chaptery unless the

context requires otherwise the following definitions applys

(1) ™"Addition thereto® means the installation of new
machinery and equipment which would significantly change the
conditions under which the certificate was issued.

(2} “Associated facilities® includes but is not
limited to transportation links of any kinde aqueducts,
diversion damse transmission substationss storage pondse
resarvoirses and any other device or. equipment associated
with the production or delivery of the energy form or
product produced by a facilitys except that the term does
not include a facility.

{3) T®Board®™ mwmeans the board of natural rescurces and

conservation provided for in 2-15-3302.
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t4) *"Certificate™ means the certificate of
environaental compatibility and public need issued by the
board under this chapter that is required for the
construction or operation of a facilitye

{5) “Commence to construct™ means:

{3} any clearing of lands excavations constructione or
other action that would affect the environment of the site
or route of a facility but does not mean changes needed for
temporary use of sites or routes for nonutility purposes or
uses in securing geological datas including necessary
borings to ascertain foundation conditions;

(b) the fracturing of wunderground formations by any
means if such activity is related to the possible future
development of a gasification facility or a facility
employing geothermal resources but does not include the
gathering of geolegical data by boring of test holes or
other underground exploration, investigationy or
experimentations

(c) the comwmencement of eminent domain proceedings
under Title 70y chapter 30y for land or rights—-of-way upon
or aver which a facility may be constructed;

{d) the relocation or wupgrading of an existing
facility defined by (b) or (c) of subsection {(T)s including

upgrading to a design capacity covered by subsection (T)(b)s

except that the terwm does not include normal maintenance or
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rapair of an existing facility.

(6) “Department™ means the department of naturat
resources and conservation provided for in Title 2+ chapter
15y part 33.

{7) “Facility®™ mseans:

(a) each plants unite or other fFacility and
associated facilitieses except for 0il and gas refineriess
designed for or capable of:

{i} generating 50 segawatts of electricity or more or
any addition thereto (except pollution control Facilities
approved by the department of health and envirconmental
scioences added to an existing plant) having an estimated
cost in excess of $250+000;

{ii) producing 25 million cubic feet of gas per doy or
more or any addition thereto having an estimated cost in
excess of $250,000;

{iii) producing 25+000 barrels of tigquid hydrocarbon
products per day or more or any addition thereto having an
estimated cost in excess of $250,000;

{iv) enriching uranium minerals or any addition thereto
having an estimated cost in excess of $2500000; or

{v) utilizings refinings or converting 500+000 tons of
coal per year or more or any addition ¢thereto having an
estimated cost in excess of $250.000;

{b) each electric transmission line and associated
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facilities of a design capacity of wmore than 69 ]115
kilovoltss except that the term does not include an electric
transmission 1line and associated facilities of a design
capacity of 230 kilovolts or less and 10 miles or less in
length;

{c) each pipeline and associated facilities designed
for or capable of transporting gase waters or liquid
hydrocarbon products from or to a facility located within or
without this state of the size indicated in subsection
{T){a) of this section;

{(d) any use of geothermal resourcesy including the use
of underground space in existence or to be createds for the
creations uses or conversion of energy;

(e} any underground in situ gasification of coal.

{8) "Municipality® wmeans any county or municipality
'Hithin this state.

{9) "Person™ waeans any éindividuale groups firn
partnerships corporations cooperativer associations
government subdivisions government agencys local governments
or other organization or entity.

{10) "Utility™ means any person engaged in any aspect
of the productione storages sales deliverys or furnishing of
heats electricitye gass hydrocarbon productss or energy in

any form for ultimate public use."™

Section 2. Section T5-20-106s MCAs is amended to recds
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"75-20-106e Contracts for information = . tredit
against  feee (1) The department may contract with a
potential applicant under this chapter in advance of the
filing of a formal application for the development of
information or provision of services required hereundere.

(2) Payments made to the department under such a

contract shall be credited against the fee payable

hereundere

Section 3. Section 75-20-211y MCAs is amended to read:

"75-20-211e Application — filing and contents --
proof of service and noticee. {1) {a} An applicant for a
certificate shall file with the department a verified
applications in such form as the board by rvrule or the
department by order prescribess containing the following
information:

(i) a description of the location and of the facility
to be built thereon;

{ii) 3 summary of any studies which have been made of
the environmental impact of the facility;

{iii} a statement explaining the need for the facility;
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(iv) a description of any reasonable alternate location
or locations for the proposed facititys a gengral
description of the comparative merits and detriments of each
location submittedy and a statement of the reasons why the
primary proposed location is best suited for the facility;
and

{v) such other information as the applicant considers
relevant or as the board by rule ar the department by order
requires.

{b) A copy “or copies of the studies referred to in
subsection (L)(a)(ii) adbove shall be filad with the
departments Iif ordereds and shall be available for pubtic
inspectione

(2} An application may consist of an application for
two or wmore facilities in combination which are physically
and directly attached to each other and are operationally a
single operating entitye.

(3) An application shall be accompanied by proof of
service of a copy of the application on the chief executive
officer of each municipality and the head of each government
agency charged with the duty of protecting the efvironment
or of planning land use in the area in which any portion of
the facility is to be Tlocataeds both as primarily and as
alternatively proposeds

{4) The copy of the application shalt be accompanied

~ HE R0



oW N

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LtC 0590701

by a netice specifying the date on or about which the
application is to be filed.

(5} An application shall also be accompanied by proof
that public notice thereof was given to persons residing in
the wunicipalities entitled to receive notice under
subsection (3) of this section by the publication of a
summary of the application and the dute on or about which it
is to be filed in those newspapers as will serve
substantially to Inform those persons of the application.

{6) In additions the department mnayes after filtings
require the applicant to serve notice of the application or
copies thereofs or boths upon such other personss and file
proof thereofy as the department say deem appropriste.®

Section 4. Section 75'20'2137 MCAy is amended to read:

®*75-20-213« Amendment - restrictions. 1) An
application for an amendment of an application or a
certificate shall be in such form and contain such
information as the board by rule cor the department by order
prescribese. Notice of such an application shall be given as
saet forth in {3)e (%) and (5} of 75-20-211l.

{2} #f-—on—enmendment-to-an-originet-appiicetion—would
result—in-a-substantiet-—change—of-the-originst-—eppliceationy
such—en——owendwent-shol i-be—considered-as-a-new-appticotion
end-a-new—fiting-fee—sheit-be-requireds An _agplication for
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if there is a subhstantial change in the location of all or a
alternates set forih in the original applications”

Section 5. Section 75-20-216+ MCAs is amended to read:

"75-20-216. Studys evaluations and report on proposed
facility — assistance by other agencies. (1) Upon receipt
of an application complying with 75-20-211 through
15-20-215s the department shall coammence an intensive study
and evaluation of the proposed facility and its effectss
censidaring all the criteria listed in 75-20-301 and
T5-20-503

{2} Mithin 2--yearas ] __ygar following receipt of an
application for a facility as defined in (a} and {d) of
15-20-104(7} and for a facility as defined in (b} and (c) of
75~20-104(7)} which is wore than 30 miles in length and
within ¥-yeer & _months for a facility as defined in {(b) and
{c) of 75-20-104(7) which is 30 miles or less in ltengths the
department shall make a report to the board which sheail
contain the department®s studiess evaluationss
recommendationse other pertinent documents resulting from
its study and evaluations and the final environmental impact
statement. If the application is for a combination of two
or more facilitiess the department shall make its report to
the board within the greater of the lengths of time providec

for in this subsection for either of the facilities.
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{3) The departments of health and environmantal
sciencess highwayss community affairse fish and games and
public service regulation shall report to the departesent
information relating to the impact of the proposed site on
edach department®s area of expertise. The report may include
opinions as to the advisability of grantinges denyingy or
wodifying the certificates The department shall allocate
funds obtained from filing fees to the departments making
reports to reimburse them for +the costs of compiling
information and issuing the required report.®

Section 6. Section 75-20-219y MCAs Is amended to read:

"15-20-219« Hearing-—on——nsendeent Anendepent of
applicatione &n—on—eappiicetion——for-——an--amendment——of--s
certificatey—the—bhoard-shall—hotd--o—-hesring--in-—the--sewe
manner--as--a——hearing-—+s—hetd-—on--en--appltication—-for-e
certificate—+f-the-proposed-change—in-—the——factiity-—~would
resuit-—in-any-neteriol-increase—in—any-environmented-iwpact
of-the—feciitty-or—-e—substantiali—change—in—the——tocetion—of
613--or—-—n-portion—of-the-foeitity-other-than-as-provided—in
the——alternates--set-—-forth——in-—the——epplications linop an
application for an amendment to 3 certificates if a proposed
change in . the facility or ip the alternates set forth in the

Li . i teds the applicant and the beard shall
discuss the propgsed change in light of whether or oot it
will resuwlt jn a2 waterial  isncrease ip any eovironsental
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Section 7. Section 75-20-503y MCAe is amended to read:
*75-20~503. Environmental factors evaluated. in
evaluating long-range planss conducting S-year site reviewss
and evaluating applications for certificatess the board and
department shall give consideration to the foliowing Yist of
environmantal factors and may by rule add to the categories
of this section:
{1) energy needse;
to)—-growth—in—dessnd-and-prejections-of-needs
fb1-avo++eb+4+tr--end~-des+vob+§+ty——-of——-a%ternet+ve
seureces—of-energyt
tey-~aveitebitity—-ond-——desirabitity——of —slternotive
sourees—cf-energy-in-—tHeu—of-the-proposed—Facititys
1df--pfe-etiono#—eetiv+t+es-ef—the--lti}+ty-—uhieh--ney
hove-given-rise—to-the-need-for~ehis—facititys
te)—-soctatiy-—benefictat-—uses-—of--the-output-of-this
factivttyr—~inetuding —its—-uses—-toe——-protect—-—or——-enhance
environmentet-quatitys
tf)-—conservation--setivities--which--coutd-—reduce-the

need-for-more-energyt

tot-—research——activities—of--the——utitity-——ef-—~new

e Yy I
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technotogy———evoiteble ——to———it— ~which- -~ might--—minimize
envi s
(2} 1land use impacets jmpacte;
ta)-—sree—of-—tond-required-and-ultinate-vses
to}——consistency-with-areowide—stote—ond-regionot- —tond
wvee-plonse
fef-—eonsistenef--ﬂ+th—-e:ise+ag--and——pfejeeted-ﬂeefby
tend-user
tdi—-atternetive-uses—of—the—sites
ter-——impoet——on——popuietion —siready——-in---the—--areey
popaietion-—sttrocted-—by--constructien-—or-ocperotion—of—the
focitity—itaetsp
tFy—impect—of-—aveitobitity--of—energy—-from——this
feeidity-on—growth—petterns—ond-popuietion-dispersets
t9r——geotegic—suitabibity-ef-the—site-or-routet
thy-—seismotogic-cherecteristiess
t#-—construction-precticest
ti-—extent-of-eresionv—scouringv—westing—ef-tondr—both
at——site——ond--es--o--resuit——of--forsii-fuei-demends—cf-the
Foctbityt
tity——corridor-design-ond-construction--preesutions——feor
tronswission—tines-or-equeductsy
t+Hy--scenic-impoctst
{tm3-—effects——on—noturet—systensvy—witdtifer-plent-+ifet

{tny--impectes——on——importent-——historic——erchitecturaty
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archeotogicaty-ond-cuiturat-ereas-oend-fenturest
to}--extent—-of-—recreation——opportunities-—snd-retoted
ecompetibie-usesy
tp3-—pubie—recreation-plen-for-the-projects
tq¥-—pubtic-feoecitities—and-cccommodotiont
{ri--opportunities—for-joint—use—with--enerqgy-intensive
tndustries-—or--other——esctivities-~to-utitire-the—waste-hest
from—facititiest
{3) water resources +mpoees jimgacte;
to)-—hydrotogic—studies-of—adequacy-of-weter-supplty-and
apact-of-faciHity-on—streanfiowy-tnkesv—and-reserveirst
tb}-—hydrotogic-studies-—of-—impoct-—of-—fecitities——on
groundwatert
te——ecooting-systemn—evatuetionv-including-consideration
of-alternativest
td43——inventory———of——effiventsy———inctuding —physicety
chemicolv-diotogicatv-ond-rediotogicnt-cheracteristicay
tei-—-hydrotogie—studies—of——affects——-of-—effirents--oun
receiving---wotersy ———inetuding-——wixing-—charecteristices——of
receiving-wetersy-changed-—eveporation —due——to-—tempereture
differentiotav——ond—effect-of-discharge-on-bottom—sedimentst
t£3-——retationship—te—water—quelity—stendardsy
t9r-——effecta-of-changes—in——quantity-—snd——quatity--on
water--gse-—-by—othersy—inctuding-both—withdrowst-end—in—strtu

ssest
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thi—-retotionship—to—projected-usest

t+y--relotionship—to—woter-rightss

ti}-—effects—on—plant—end-enimet-Hfey—inctuding-oigaer
macrornvertebratesy—and-fish-poputations

fkf—-effeets—-on—-n-&qse—-—or—--eﬂnrﬁse---s&g«iﬁeent
ecosystemsy-enger—wettandsy

tH-—monitoring-progromss

{4) air quality +mpeets igpacte;

tet——meteoroiogy—wind-—direction-ond-vetoeityr—eonbient
tenperoture———reangesy-———precipitation——-velvesy———inversion
occturrencer—other—effects-on—dispersions

tb}—topography—fectors—affecting-diapersiont

{ter—stenderds-—in-—effect-and-projected-for-eniassionsy

+dy—design-capebitity-to-meet-stondardss

te)—emissions-and-controlse

t+i-—stock-designy

t+iy—perticutatesy

titiy-sotfur-onidest

tivy-oxirdes-of-nitrogens-ond

tvi--hesvy-—-aetedsy-—~troce———eiementavy————roadisactive
noteriatsy-ond-other—toxie-substancest

tfi--retetionship--to-—present—end-projected-eir—quatity
of-the-srest

t9)--montrtoring-progront

(5) solid wastes impacte;
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fdf—-eopoeiey--ef-—d+spo’e+-9+tes-—to-oeeapt-projeeted
waste-toadingss

{6} radiation impaces jmpacte; and

&
quecy-——of

4} —monitoring-—adequacy——of——devices—-and-——sempiing
techniquess

{7) noise impoets jmpacte,

tad-—construction—period-tevelss

tbi——operetionat-teovelss

ok 3
tery rere

tionship-of-present—ond-projected-noise—teveds
to—existing-end-potentini-stricter-noise-standardas

td) -—monitering—eadequacy-of-devices-and-nethodas™

MEW SECTION. Section 8. Order not stayed by appeal -—-
stay or suspension by court — limitationse. Notwithstanding
any contrary provision in the laws the pendency of an appeal
from a board order does not automatically stay or suspend

the operation of the order. During the pendency of the
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appeals the court may upon wotlon by one of the parties stay

or suspends in whole or in party the operation of the
board's orders on terms the court considers juste The
court®s action must be in accordance with the practice of
courts exercising equity jurisdictions subject to the
following limitations:

{1) No stay may be qgranted without notice to the
parties and an opportunity to be heard by the courte

{2} No board order may be stayed or suspended without
finding that great or tirreparable damage would otherwise
result to the party seeking the stay or suspensions and any
other stay or suspension of & board order must specify the
nature of the damagea

NEM SECTIONs Section 9« Surety bond - other
securitye (1) If an order of the board is stayed or
suspendede the court shall require a bond with good and
sufficient surety conditioned that the party petitioning for
review answer for all damages caused by the delay in
enforcing the order of the boarde.

{2) The court wmay in addition or in lieu of the bond
require other further security for the payment of excess
damages or charges as it considers propers

Section 0. Codification. It is the intent of the
legislature that sections 8 and 9 become an integral part of

Title 759 chapter 20+ MCAs and that the provisions of that

-15-
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ctrapter apply to sections 8 and 9.

-End-
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