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KAJOR FACILITY SITING ACT; INCLUDING A PROVISION FOR 

BOARU ORDER PENDING APPEAl WITH POSTING OF SURETY BOND; 

AMENDING SECTIONS 75-2D-1Ditt 75-20-106, 15-2D-

75-20-213t 75-20-Zl6t 75-2D-219t AND 75-20-503, MCA.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA~ 

Section 1. Section 75-ZD-lo~, MeAt l$ aaended to read: 

•75-2D-10~t. Oefinitlons. In this chapter, unless the 

context requires other~ise the follo~ing definitions apply: 

(l) •Addition thereto• Means the installation of new 

machinery and equipaent ~hich would significantly change the 

conditions under which the certificate was Issued. 

(2) •Associated facilities• includes but is not 

liaited to transportation links of any kindo aqueducts, 

diversion daas. transaission substations. storage ponds, 

reservoirs• and any other device or. equipeent associated 

with the production or delivery of the energy form or 

product produced by a facility• except that the tera does 

not include a facility • 

(3) •Board• .eans the board of natural resources and 

conservation provided for in 2-15-3302. 
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(lt) •certi flcate• .. ans the certificate of 

environa~ntal coapatibillty and public need Issued by the 

board under this chapter that is required for the 

construction or operation of a facility • 

(5) •coaaence to construct• Means: 

(a) any clearing of land, excavation, construction. or 

other action that would affect the environaent of the site 

or route of a facility but doe$ not aean changes needed for 

te•porary use of sites or routa5 for nonutility purposes or 

uses In securing geological data, Including 

borings to ascertain foundation conditions' 

necessary 

(b) the fracturing of underground foraatlons by any 

aeans if such activity 15 related to the possible future 

deve 1 op~~~ent of a gasification facility or a facility 

eaploying geotheraal resources but does not include the 

gathering of geological data by boring of test holes or 

other underground exploration, investigation, or 

exp~rieent.ation; 

(cJ the co .. enceeent of eelnent doaain proceedings 

under Title 70, chapter 30, for land or rights-of-way upon 

or over which a facility eay be constructed; 

(dJ the relocation or upgrading of an existing 

facility defined by (b) or (c) of subsection (7) 9 including 

upgrddiny to a design capacity covered by subsection (7)(b)o 

CKCept that the tere does not include normal aaintenance or 
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repair of an existing facility. 

(6) •oepart~nt• ~ans the departMent of natural 

re.sources and conservation provided for in Title 2o chapter 

15o part 33. 

(7) •Facility• .. ans: 

(a) each planto unlto or other facility and 

associated facilities, except for oil and gas refineries, 

des I gned for or capab 1 e of: 

(i) generating 50 .. gawatts of electricity or MOre or 

anr addition thereto (except pollution control facilities 

approved by the depart .. nt of health and environ~ental 

scien~es added to an existing plant) having an estl•ated 

cost in excess of S250oOOO; 

(ii) producing 25 ailllon cubic feet of gas per ddy or 

aore or any addition thereto having an esti•ated cost in 

excess of szso.ooo; 

(Iii) producing 25o000 barrels of liquid hydrocarbon 

products per day or .ore or any addition thereto having an 

estl .. ted cost in excess of $250oOOO; 

(iv) enriching uranlu. elnerals or any addition thereto 

having an estieated cost In excess of S250oOOO; or 

(v) utilizing, refining, or converting 500o000 tons of 

coal per year or eore or any addition thereto having an 

estlaated cost In excess of S2~o.ooo; 

(b) each electric trans•ission line and associated 
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fac~llties of a design capacity of eore than ~ ~ 

kilovolts, except that the tere does not include an electric 

transelssion line and associated facilities of a design 

capacity of 230 kilovolts or less and 10 eiles or less in 

length; 

(c) each pipeline and associated facilities designed 

for or capable of transporting gaso ~atero or liquid 

hydrocarbon products froe or to a facility located ~ithin or 

without this state of the size Indicated in subsection 

(7){a) of this section; 

(d) any use of geothereal resources, including the use 

of underground space in existence or to be created, for the 

creation, use. or conversion of energy; 

(e) anr underground in situ gasification of coal. 

{B) •Municipality• eeans any county or municipality 

within this state. 

(9) •Person• •eans any individual, groupo fil""fl 

p~rtnershlpo corporation, cooperative, associationo 

govern•ent subdivision, governeent agency, local government, 

or other organization or entitY• 

(10) •utility• eeans any person engaged in any aspect 

of the production. storageo sale, delivery, or furnishing of 

heat. electricity, gaso hydrocarbon products. or energy in 

any for• for ulti•ate public use.• 

Section z. Section 75-ZD-106, HCA, is amended to •~~d: 

-4-
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•75-20-106. Contracts for inforMation -- credjt 

agajnst fee. (1) The departaent .ay contract with a 

potential applicant under this chapter 

filing of a for•al application for 

in advance of the 

the developaent of 

information or provision of service~ required hereunder. 

(2) Payaents •ade to the department under such a 

contract shall be credited against the fee payable 

hereunder. 

l3J A potential applicant shall raceiye cr&dlt against 

the fee payable under 15-20=215 fgr the deyelQpWRnt of 

jnfgreatjgn or prgyision of saryices required beraundar or 

required for preparatlgn pf an enyirpnaental l•pact 

state•ent under tbe Natipnal Eoyjrpnagntal Paljcy A&t•• 

Section 3. Section 7S-2Q-211, MCA, is aaended to read: 

•75-!G-211• Application -- filio~ and contents 

proof of service and notice. (1) (a} An applicant for a 

certificate shall file with the depart•ent a verified 

application. in such for• as the board by rule or the 

d~partment by order prescribes, containing the following 

information: 

Iii a description of the location and of the facility 

to be built thereon; 

(iii a su .. ary of any studies which have been •ade of 

the environaental i•pact of the facility; 

(iii) a state•ent explaining the need for the facility; 
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(iv} a description of any reasonable alternate location 

or locations for the proposed facility, a general 

description of the ca.parative .arits and detri .. nts of each 

location sub.itted, and a state.ent of the reasons why the 

pri•ary proposed location is best suited for the facility; 

and 

(v} such other infor .. tion as the applicant considers 

relevant or as the board by rule or the depart.ent by order 

requires. 

(b) A copy or copies of the studies referred to in 

subsection (l)(a)(li) above shall be filed with the 

depart .. nt, if ordered, and shall be available for public 

inspection. 

(2) An application say consist of an application for 

two or eore facilities In co~lnatlon which are physically 

and directly attached to each other and are operationally a 

single operating entity. 

(3) An application shall be accompanied by proof of 

service of a copy of the application on the chief executive 

officer of each •unicipallty and the head of each governaent 

agency charged with the duty of protecting the environment 

or of planning land use in the area in which any portion of 

the facility Is to be located, both as prl•arlly and as 

alternatively proposed. 

(It) The copy of the application shall be acco•panied 

-6- He~~ 
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by a netice s~ifJift9 tt. date on - about Nhich tn. 
application Is to be filed. 

(5) An application shall also be accoepanied by proof 

that public notice thereof ~as ~iven to persons residing In 

the aunicipalities entitled to receive notice under 

subsection (3) of this section by the publication of a 

su .. ary of the application and the ddte on or about Nhich it 

is to be filed In those newspapers as will serve 

~ubstantially to lnfore those persons of the application. 

(6) In addltiono the departeent Mayo after filingo 

require the applicant to serve notice of the application or 

copies thereofe or botho upon such other personso and file 

proof thereof, as the departaent eay deee appropriate.• 

Section It• Section 75-20-213, "CAo Is aeended tn read: 

•T5-2G-Zl3e A-nd-nt restrictions. llJ An 

application for an aeendeent of an application or a 

certiflcate shall be ln such fora and contain such 

infor•atlon as the board by rule or the departeent by order 

prescribes. Notice of such an appllcation shall be given as 

set forth in f3)o (4)o and (5) of 1~-20-211. 

(2) ~f--111'1 a•end•a .. t-t:o-ett--+~~-e~~+eetiOft -+<:! 

re n+~tt-.--Ht:ent:+-e+ e hen§"' of--the~ ~ftM--IIpl' +-reet+

ne+t--ett- e•eftd•ent IIM++-M-~~'"'-~-as-a---ew+~Oft 

Sftd-e-new-f+++~-fee-she++-&e-r~red• An apgljcatjpn fpr 

ag awanp.eqt of ag application pr a certificate js regujred 
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if there Is a substantial change in tba location of all or a 

portion Of the faGI11t¥ otber than as grpyjded _io__the 

dltcrodtes set fprth in tbe orjgjqal agpljcatjog." 

Section 5. Section 75-20-Zl6o "CAo is aaended to read: 

•75-2G-216. Studyo evaluation, and report on proposed 

facility-- assistance by other agencies. (1) Upon receipt 

of an application co11plying with 75-Z0-211 through 

1~-l0-l15o the depart .. nt shall co••ence an intensive study 

and evaluation of the proposed facility and its effectso 

considering all the criteria listed in 75-20-301 and 

75-20-503. 

(2t Within ~~ 1 rear following receipt of an 

application for a facility as defined in (at and (d) of 

75-2G-10,(7t and for a facility as defined In (b) and (c) of 

75-2D-101t(7} which is •ore than 30 miles in length and 

within ~-~ar 6 wonths for a facility as defined in (b) and 

(c) of 75-20-10it(7) Nhich is 30 11iles or less in length, th~ 

departeent shall 11ake a report to the board which shall 

contain the depart•ent•s studies. evaluations. 

reco .. endationso other pertinent docueents resulting from 

its study and evaluation, and the final environmental impact 

statemen~. If the appl lcation is for a combination of two 

or more facilities, the depart.ent shall make its report to 

the board within the greater of the lengths of tiMe provided 

for in this subsection for either of the facilities. 

-8-
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(3) The depart-nts of health and environ•ental 

sciences. highways. co••unity affairs• fish and ga.a. and 

public service regulation shall report to the depart•ent 

infor~ation relating to the i~act of the proposed site on 

each depart.ant•s area of expertise. The report •ay Include 

opinions as to the advisability of granting, denying9 or 

modifying the certificate. The depart.ent shall allocate 

funds obtained fro• filing fees to the depart•ents .aking 

reports to rei•burse the. for the costs of co.plling 

information and issuing the required report.• 

Section b, Section 75-20-219• MCAw Is a•ended to read: 

•75-2Q-219o Heer+ft~--on---e .. nd .. nt A8endHnt of 

application. &n--en--eppliee~ion--~~--•n--~~nt--o+--e 

ee~~++~~ey-tfte hoerd ~hell hetd--e--fte8r~-+n--the--~ 

eoftft~--e~--ft--ftee~+~--~--fte+d--on--$ft--eppt~e~+en--+or-e 

~+f+ee~-~-~he proposed ehen9e +n--tfte--.ee+++ty--weo~ 

~e~utt--+n-eny-e~~ inereese-+n enJ en•~ron~-·~~ 

o~-t~fee+t~y-~-e-s~bstentie~9e-*ft-~fte--+eeet+en--~ 

eH·--m---e-~t+en-~-the-fee++~O'tt.er-tl'lflft---p~OY+ijeft-+ft 

the--e+te~~--set--+orth--+n--tfte--eppt+c~+onw Upgn an 

application for an a.end•ant to a cartjfjcate• if a prgpgsed 

change in the facility or in the alternates set forth in the 

application is requested. tbe applicant and the bgard shall 

discuss the proposed change in light gf whether or not it 

will result in a •aterial iocrea5s in aox eoyironwental 
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s.ubiect to MY then• . . • and the bgard . ~ '- ~~-f the facoloty. the terto~ .... ,, . '•""'''"'' .... . . 
. i.,qse Eaq 1 •t¥ 

. I reyoewo eaJqr judotia be Montana 
1 of t "th the pol cy • 

'QnSiitent w• QY b board rylas. 
1 ahd tbr g t. i'$ QCOMJ g Sit;jng Ac 

Section 7. Section 75-2G-50l• MCAw is a•ended to read: 

•75-ZG-503. ~nvlron•ental factors evaluated. In 

evaluating long-range plansw conducting 5-year site reviews, 

and evaluating applications for certificates, the board and 

depart-ant shall give consideration to the following list of 

enviroa.antal factors and •ay by rule add to the categories 

of this section: 

{l) energy needs+~ 

te-t--grori>ft-fft-lfe-nd eftd-~~o+--~ 

fbt--e¥e++e~+ty--eftd--deslrebiti~y---e4---e+~nft~ve 

-tt~--e+ ent!lrgrt 

~ evef1eb+1i~y -end lfesirebility-~-e+~n~ 

he...,-<}+ven~e-te- ~fte need +or~~~ 

tet--soe+e4+y- beftefieie+--...,--e+--~e~~~-o+-th+s 

~c+t+~--+ne+ttd+ft~-~----~-~---~t---~~--~~e 

e1'1vfr0t\~~tente.-~e++ty~ 

tfi--eeft9e~¥et+Oft--ee~+v+~--wft+eb--ceuld--~educe-the 

need -f ~--e-e1'1e-t9Y~ 

t~--reseereft--eet+Y+~~--o~-the---~+t~~y---~---"e. 
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tnt--re+~+~shi~ to protected 11se~ 

t+t--~e+eHonsMp-~wet:fl"-t"~fl 

tjt-e+feets-on j!IJ ent eml-~-++fey-+tu:+ed+ft!! algae• 

.ee~G+ftye~te~retest end ++sh ~ebletiont 

tltt-~ts--ert--tm+...-------othet>w+---~fl-eett1: 

eeosyste.,.,--~y-wei:+ettft't 

t+t--.Oft+t~+ft~~O!PIIIISI 

(4) air quality·~~·~ 

tot •eteoro+oew wind direetion eftd-we+oeityw e11~ient 

teMper~e--rengest I'PIIIIi~tet+oft--~e$T-

~ett~erteer-M~~tll 11ft diiii'IIP!Iionl 

t~t toj!IOgPel'ht ¥eet~effeetin~-di!lj!IIIP!Ii~ 

tet-st~derd!l--+~ e¥feet ~d j!lrejeete0-¥er e•ise~ 

tdt-<1-+gft-e~ny-te--et st-der~ 

tet-etriss1-ons-emt-eoM rol,. 

t+t-HII~~ 

t.;+t-pM't+eti+eHS"t 

t..f.Ht~+tu--ott+tfes-t 

t•yt-ow+<~es-o4-ft~-t-ett<l 

t¥t--hee¥y---~..---~ee ele .. nts.----red+&eet+Ye 

Me~•e+s.-en<l other te•+e-~teneest 

t+t--~e+ot+~s~--to-j!l~llftt-on<l-prOjeeted-e~~~·tt 

11+-the~ 

~--.onitorin~-!'~eet 

(5) solid wastes iepact+~ 
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tet--so++<!-woste-+nYentorwl 

tbl di !IDOse+ "reer-. 

tet reletion~ -of----disj!lesol----proetiee• ----to 

enY+roneentel q11elitr eriteriet 

tdl e&j!leeity- of disj!losel eitee -to-eeeept-,rejeeted 

wasta Jeedinqet 

( 6 t r ad I at ion +elpee-t. J.u&t+ .L..iJ1Ui 

tet--+end 11se eon~~-<!e¥e+~nt-en<I-,~Htmf' 

+Itt weetes ond e1eoeleted disj!loeol j!lrogre• fer

~dt redioeetioe, end eeeee.s-w~• 

tet--+,___-llftfJ--n.M+---o+--t+te--~eey--H 

enginearinq eefee~~erde end eperettng j!lroee~pes• 

tdt •onltoring edeqaeer -ef--de•iees -oltd-- •••l'ling 

~hniQIIeU 

tlt noise +~ ~+a 

+bt- operetioneJ le,el!ll 

tet--relotionship o¥ preeent end projected noise-+~ 

to ••istin~ potent .. ~ieter nolee st&nde~~ 

tdt--.on+t:OP+~ad•qbaey of de•iees-and-.. ~hodse• 

NEW SEtllON. Section B. Order no~ stayed by appeal 

stay or suspension by court-- ll•itations. Notwiths~andlng 

any contrary provision in the law9 the pendency of an appeal 

fro• a board order does not auto•atically stay or suspend 

the operation of the order. During ~he pendency of the 

-lit- r/f!;;f~ 
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appeat, the court .ay upon ~lon by one of the parties stay· 

or suspend, in whole or in parto the operation of the 

board's orders on ter•s the court considers just. The 

court's action r.ust be in accordance with the practice of 

courts exercising equity jurisdiction, subject to the 

b following li•itations: 

1 (1) No stay •ay be granted without notice to the 

8 parties and an opportunity to be heard by the court. 

9 (2) No board order .ay be stayed or suspended without 

10 finding that great or Irreparable da.age would otherwise 

11 result to the party seeking the stay or suspension. and any 

12 othe~ stay or suspension of a board order •ust specify the 

13 nature of the daaage. 

1t, NEW SEtTJQN. Section 9. Surety bond -- other 

15 security. (1) If an order of the board is stayed or 

lb suspended. the court shall require a bond with good and 

17 sufficient surety conditioned that the party petitioning for 

18 review answer for all da•ages caused by the delay in 

19 enforcing the order of the board. 

20 (2) The court •ay in addition or in lieu of the bond 

21 require other further security for the pay.ent of excess 

22 da•ages or charges as it considers proper. 

23 Section 10. Codification. It is the intent of the 

Zt, legislature that sections 8 and 9 beco•e an integral part of 

25 Title 75o chapter ZOo MCAo and that the provisions of that 

-15-

cttapter apply to sections 8 and 9e 
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