CHAPTER NO. _227

——
HQUSE BILL NO. 242
INTRODUCED BY HARPER, RAMIREZ, TROPILA
BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE
IN THE HOUSE
January 18, 1979 Introduced and referred to
Committee on Judiciary.
January 25, 1979 Committee recommend bill
do pass as amended. Report
adopted.
January 26, 1979 Printed and placed on members'
desks.
January 27, 1979 Second reading, do pass.
January 29, 1979 Considered correctly engrossed.
January 30, 1979 Third reading, passed.
Transmitted to second house.
IN THE SENATE
January 31, 1979 Introduced and referred to
Committee on Judiciary.
March 3, 1979 Committee recommend bill
be concurred in as amended.
Report adopted.
March 6, 1979 Second reading, concurred in.
March 9, 1979 Third reading, concurred
in as amended.
IN THE HOUSE
March 10, 1979 Returned from second house.
Concurred in as amended.
March 14, 1979 Second reading, amendments

adopted.



Third reading, amendments

March 15, 1979
adopted. Sent to enrolling.

Reported correctly enrolled.
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1 ‘M BILL NOe iﬁé 1 the matters in detail at the time the notice is servedy the
2 INTRODUCED BY ’;27 o 2 initial notice may be liasited to a statement of the issues
3 8Y REQUEST UF THE ADMINISTRATIVE COOE COMMITTEE 3 involved. Thereaftera upon applications a wore definite and
. 4 detalled statement sheddt pust be furnished.
5 A BILL FOR AN ACT ENTETLED: AN ACT CREATING INFORMAL 3 Lel 3 statement_that 2 foreal proceeding say bie waived
6  CONFESTED CASE PROCEEDINGS; PROVIGING FOR JOINT WAIVING OF ©  aursiant to 2-4°603.%
7 FORMAL PROCEEDINGS; PROVIDING FOR  JOINT  WAIVING  OF T Section 2. Section 2-4-603s» MCAs is amendsd to read:
8  ADMINISTRATIVE PROCEEDINGS; KESTRICTING MDDIFICATION BY THE s "2-4-603. Informal disposition and heariogs — _waiver
9 AGENCY OF THE PROPOSAL FOK DECISION; AND AMENDING SECTIONS 9  af_administrative procesdings. (i) Unless precluded by law,
10 2-4-601s 2-4-5035 AND 2-4=621y MLAe" 10 Informal disposition may be made of any contested case by
" 11 stipulations agreed settlements Consent ordery or defaulte
12 423 Except as  othdcwise provideds .pargfes . _to _a

12 BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
13 contestad casé may Jjolntly waivd _in ‘writing a3 forsal

13 Section 1« Section 2-4-60ks MCAe is amended to read:
. . 14 procesding under this parte The garties say then utilize
14 m;-4-631e Noticees (1) 1n a contested cases all parties
i ; 15 ioformal.proceedings under [s arties to coatested
15 sha#+ gust be afforded an opportunity for hearing after ection 3]e P
16 reasonable notices 16 case proceedings beld: undes Jitle 37 or under apy other
17 {2) The notice shatl musSt include: 17
. occupation say not waive forsal proceddingse
13 {(a) a statement of the timesy placer and nature of the 18
i 19 43) If a contested case dogs not davelwe 2 disputed
19 hearings;
: 20 issue of saterial "facts parties say _joiptly. stipulate ip
20 (b) a statement of the legal authority and d
. . 21 writing to swalve contested edings and may.directly
21 jurisdiction under whicn the hearing 1s to be held; case_proce
22 getition the district court cial review pursuant 1o
22 {¢) a reference to the particular sections of the for judi
23 2-4-7024 Thd getition shall cootalo ac agreed . skatseent of
23 statutes and rules involved;
24 facts_ _and_a_stateseot of the legal issues or caontentions of
24 (a) a short and pliain statement of the matters
25 the _parties wugon wbich caurts togather  with _tha
25 assertede If the agency or other pafty is unabie to state -the
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additions it say copsider nocessary to fully present the
iSsuess m2y aake its decisiona®

NEM_SELIION. Section 3. Informal proceedings. (1) In
proceedings under this sccticns the agency shally in
accordance with procedures adopted under 2-4-201t

{a) give affected parsons or parties or their counsel
an opportunitys at 2 convenient time and place, to present
to the agency or hearing examiner written or oral evidence
in opposition to the agency's action or refusal to act or a
written statement challenging the grounds upon which the
agenty has chosen to justify its action or inaction;

(b} if the objections of the persons of parties are
overruledy provige a written explanation within 7 days.

{2) The recorag must consist of:

{a} the notice and summary of grounds of the
opposition;

(b} evidence offered or considered;

{c} any objections and rulings thereon;

{c) all matters placed on the record after ex parte
communication pursuant to subsection 2-4-613;

(e} a recording of any hearing helds together with a
statement of the substance of the evidence received or
consideredy the written or oral statements of the parties or
other persoanss and the proceedings. A party may object in

writing to the statement or ®may order at his cost a
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transcription of the recordings or bothe Objections shall
become a part of the record.

{(3) Agencies shall gyive effect to the rutes of
privilegye recognized by lawe

(4) 1In agency proceedings under this sectiony
irrelevanty immateriale or unduly repetitious evidence must
be excluded but all other evigence of a type commonly relied
upon by reasonably prudent persons in the conduct of their
affairs is admissibles whether or not such evidence is
admissible in a trial in the courts of Montanae. Any part of
the eviocence way be received in written forme and all
testimony of parties and witnesses wmust be made under oathe.
Haar say evidence may be used for the purpose of
supplementing or explaining other evidences, but it is not
sufficient in itself to support a finding unless it is
admissible over objection in civil actionse

(5) A party may petition for review of an iaformal
agency decision pursuant to part T of this chapters

Section 4« Section 2-4-621s MCAe is amended to read:

"2-4-621e HWhen absent members render decision -
propasal for decision and opportunity to submit findings and
conclusions =—= _modjficatign by agepcye (1) wWhen in a
contested case a majority of the officials of the agency who
are to render the final decision have not heard the case—--er

reod--the-recordy the decisiony if adverse to a party to the

-ty
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proceeding other than the agency itseifsy may not be wmade
until a proposal for decision is served upon the parties and
an  opportunity is afforded to each party adversely affected
to tile exceptions and present briefs and oral argusent to
the officials who are to render the uecisions

{2) The proposal for decision shatd pust contain a
statement of the reasons therefor and of each issue of fact
or law necessary to the proposed decisions prepared py the
person who conducted the hearing unless he becomes
unavaileble to the agency.

13) Tone  agency mdy adopt toe pooposal for decision as
the agency®s final ocrders Jhe ageocy o jts final order  may
reject or wodify the conclusions of lqw and inrecpratation
of administrative rules io the proposal for decisinda hut way
oot reject or modify tbe fiodings of fact uolss the _agancy
first  determipnes from o review of the complete record and
stases with particularity in the order that the findiogs _of
fact were qot_fdsed upga cempetent subsiantial evideace af
that the proceediogs on which the figdiags wece _Resed _did
oot _coaply _with sssential regquirements of laes l0E. aldcogy
may accepr or reduce the reccamanded penaliy iu. g _proposal
for decision QUL _Say ARL IDCr9ase it withoutl a revisw of the
complete recqQrds  In _the event 3 courts in reversing an
agepcy’s ordary finds that the agency action was done in bad
faith or maliciouslys the court may award atlorpey fees _and

-5=
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casts_to the aggrieved urevailiag partys

1%) A nearing officer who s 3 member of an agency
adjudicative Qody @ay participate in the formulation of the
agency®s final__aorders provigded be_ has cospleted all Dis
guties as hearing gfficars®

~End-
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STATE OF MONTANA
REQUEST NO. __66-79

FISCAL NOTE
Form BD-15

In compliance with a written request received _ _January 19 ., 19 .79, there is hereby submitted a Fiscal Note

for _MB_242 . ..____ pursuantto Chapter 53, Laws of Montana, 1966 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

HB 242 is an act to create informal contested case proceedings; providing for
joint waiving of formal proceedings; providing for joint waiving of administrative
proceedings; restricting agency modifications of the proposal for decision; and
amending Sections 2-4-601, 2-4-603 and 2-4-621, MCA.

FISCAL IMPACT:

The fiscal impact of this bill will be minimal.
COMMENTS :

Agency comments and OBPP investigations indicate that concrete estimates on
the fiscal impact of this bill are not possible. If any fiscal impact is noted

it should reduce state expenditures through reduction of formal, contested case
proceedings where consultant services are acquired.

BUDGET DIRECTOR
Office of Budget and Program Planning
Date: £ /g /.29

M&Mfaﬁﬂ
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Approved by Committee
on Judiciary

HOUSE BILL NO. 242
INTRODUCED B8Y HARPERs RAMIREZ+ TROPILA

BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE

A BILL FUOR AN ACT ENTITLED: AN  ACT CREATING [NFORMAL
CONTESTED CASE PROCEEDINGS; PROVIDING FOR JOINT WAIVING OF
FCRMAL PROCEESDINGS;: PROVIDING FOR JOINT WAIVING OF
ADMINISTRATIVE PROCEEDINGS{ RESTRICTING MODIFICATION BY THE
AGENCY OF THE PROPOSAL FOR TECISION; AND AMENDING SECTIONS

2-4~601y 2-4-503s AND 2-4-6214¢ MCA"™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-4-601s MCA, is amended to read:
w2-4-601e liotices (1) In a contested casey all parties

shet} pust be afforded an opportunity for hearing after

reasonable notice.

{2) The notice shal} mgyst include:

{a} a statement of the timey places and nature of the
hearing;

{b) a statement of the tegal authority and
jurisdiction under which the hearing is to be held;

{c) a reference to the particular sections of the
statutes and rules involved;

{d)y a short and plain statement of the matters

asserteds If the agency or other party is unable to state
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the matters in detail at the time the notice is serveds the
initial notice may be limited to a statement of the issues
involveds. Thereaftery upon applicationsy a more definite and
detailed statement sha¥} gust be furnishede.

fel a statement that a formal proceeding may _he waived
pursuant to 2-4-603."

Section 2. Section 2-4-5603, MCA, is amended to read:

%2-4-603. Informal disposition and hearings —--__waiver
of _adminisirative proceqdingse [11 Unless precluded by laws
informal disposition may be made of any contested case by
stipulations agreed settlements consent orders or defaulte.

12) _Except as otharwise orovideds ogarties to 2
contested _case may Jjoiofly waive in writing a forpal
areoceeding under this parte The  partias may _then _utilize
informal proceedings under [section 3la Parties to contested
casg proceedings held uvogder Iitle 37 or under any other
provisigo relating to licensure to pursue _a_ _.profession or
accupation may 0ot waive formal praceedingss

£2) _1f a_ _contested case do@s not involve a disputed
issue_of material facts parties _may Joinkly stipulate _in
Mriting to maive contesied case proceedings aond may directly
petition _the district court for judicjal revliew pursuant to
2=4-102s Ihe petition shall contain an agreed statemept of
tacts _and a_statement of the legal jssues or cootentions of
the parties upen_ _which the courts _together  with _the

"SECOND READINGHM 292
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additions_ it may _copsider. necessary to fully gresept the
issupss way make iks decision.™

NEW SECTION. Section 3. Informal proceedings. (L} In
proceedings under this sections the agency shalle in
accordance with procedures adopted under 2-4-201:

{a) give affected persons or parties or their counsel
an opportunitys at a convenient time and places to present
to the agency or hearing exawminer: written-or-orsi--evidence
in-—epposition-to-the-ngencyls-sction-or-refosni-to-sct-or-a
written—statement-chaltenging-the--grounds-—upon--which--the
agency-has-chosen—to-justify-itts-sction-or-inactiont

41 WRITYEN OR ORAL. _EVIOENCE IN QPPOSIYION IC THE
AGENCY®S ACTION OR REFUSAL TO ACY:

LX) A MRITIEN SYAJEMENT CHALCENGING THE GROUNDS _URON
MHICH THE _AGENCY BAS CHOSEN TQ JUSTIEY 1YS _ACTION OR
INACTION: OR

LI1X)} OTHER WRITTEN QR QRAL EYIOENCE RELATING 10 TYHE
CONTESTED CASES

{(b) if the objections of the persons or parties are
overruleds provide a written explanation within T days.

{2} The record must consist of:

{a) the notice and summary of urounds of the
opposition;

(b) evidence offered or considered;

{c) any objections and rulings theraon;

-3 HB 242
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{d) all wmatters placed on the record after ex parte
communication pursuant to subsection 2-4-613;

{2) a recording of any hearing helds together with a
statement of the substance of the evidence reccived or
considered, the written or oral statements of the parties or
other personss and the proceedings. A party may object in
writing to the statement or may order at his cost a
transcription of the recordings or boths Objections shatl
become & part of the recorde

(3) Agencies shall give effect to the rules of
privilege recognized by lamse

(4) In agency proceeadings under this sectiony
irrelevanty immaterials or unduly repetitious evidence must
be excluded but all other evidence of a type commonly relied
upon by reasonably prudent persons in the conduct of their
affairs is admissibles whether or not such evidence is
admissible in a trial in the courts of Montana. Any part
the evidence may be received in written forme and all
testimony of parties and witnesses must be made under oathe
Hearsay evidence may be used for the purpose of
supplementing or explaining other evidencey but it is not
sufficient in itsé}f to support a finding unless it is
admissible over objection in civil actionss

{5) A party may petition for review of an informal

agency decision pursuant to part T of this chaptere.

—4- HB 242
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Section 4« Section 2-4-621s MCAs is amended to read:

"2-4-621a When absent members render decision -—
proposal for decision and opportunity to submit findings and
concliusions ==__modjfication by _agencCye (¥) when in a
contested case a majority of the officials of the agency who
are to render the final decision have nct heard the case--or
rend--the-recordy the decisions if adverse to a party to the
proceeding other than the agency itselfs may not be made
until a proposal for decision is served upon the parties and
an opportunity is afforded tc each party adversely affected
to file exceptions and present briefs and oral argument to
the officials who are to render the decisione

{2} The proposal for decision sehat} gyust contain a
statement of the reasons therefor and of each issue of fact
or law necessary to the proposed decisions prepared by the
person who <conducted the hearing unless he becomes
unavailable to the agency.

13} The agency may adopt the proposal for decisiop as
the agency's final orders The agency in its final order _may
reject__or modify the conclusiops of law apd interpretation
of administrative rules in the proposal for decision hut may
pot _reject _or modify the findings of fact unless thbe  agency
first determiges from o review of the complere record and
states with particularity in the ordec that the findings__af
fact _were pot based upon competent substantia)l evidence or

—5_ HB 242
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hat_tl 4 ni he_findi .

1 . ial ; L I ency
may_accept or reduce the recowmended pepalty in. _a__propasal
£ lecisi . . . : £ the
somplete records In  the evept A courts in reversing ap

-6- HB 242
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HOUSE BILL NO. 242
INTRODUCED BY HARPERs RAMIREZe TROPILA

BY REQUEST NF THE ADMINISTRATIVE COOE COMMIYTEE

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING INFORMAL
CONTESTED CASE PROCEEDINGS; PROVIDING FOR JOINT WAIVING OF
FORMAL PRUCEEDINGS; PROVIODING FOR JOINT WAIVING OF
ADMINISTRATIVE PROCEEDINGS; RESTRICTING MOUIFICATION BY TME
AGENCY OF THE PRODPOSAL FOR DECISION; AND AMENDING SECTIONS

2-4-601y 2-4-603y AND 2-4-621y MCA."™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section la Section 2-4-60lsy MCAs is amended to read:
"2-4-60l. Hoticee (1] In a contested casey all parties

shet}¥ pust bve afforded an opportunity for hearing after

reasonable notice.

{2) The notice shed} gust inctudes

(3a) a statement of the timey places and nature of the
hearing;

by a statement of the legal authority and
jurisdiction under which the hearing is to be held;

{c}) a reference to the particular sections of the
statutes and rules involved;

{d) a short and plain statement of the matters

assertede If the agency or other party is unable to state
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the matters in detail at the time the notice is serveds the
initial notice may be liwmited to a statement of the issves
involveds Yhereafters upon applications 3 more definite and
detailed statement shedd gust be furnished.

fel g stateseot. that a foreal proceeding may be waived
pursuant to 2-4-603."

Section 2. Section 2-4-503s HCAy is amended to read:

"2-4-603. Informal disposition and hearjings -— wajver
of _adsinisteative procesdings. (1) Unless precluded by lawe
informal disposition may be made of any contested case by
stipulations agreed settlements consent orders or defaulte

12} Except as.  otherwise provideds parties __to .2
contested case way Joiotly walve _jo writing . a__ forea)l
proceeding undar this parts The parties . _may thepn _utilize
inforwal procesdings woder [ssection 3]s Parties to contested
case__procegedings bheld under Title 37 or under any other
eprovision relating %o licensure to pursue .a_ _profession _or
accupation may not_waive formal proceedingias

{2)__1f a_ contested case does not involve @ disputed
issue of material facts parties _may jointly. stipulate _jn
Mriting Lo waive contestad Ccase proceedings and may dicectly
petition_ _the district Court for judicial review pursuant to
2=4-1702. Ihe petitigo shall conlain an_agreed stategent of
tacks _and 2 siatement of the legal issues or contentions of
the . parties wupon _which the <ourts together wish _the

2THIRD READING M 242
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additions- it _may .sonsider..necessacy to fully presept the

. MEM SELTION. Section 3. Informal proceedingss (1) In
procesdings under this sections the agency shalls in
accordance with procedures adopted under 2-4-201:

{a) Qive affected persons or parties or their <counsel
an opportunitys at a convenient time and places to present
to the agency or hearing examineri written-or-ored--evidence
n--oppesition-to-the-agencyrs-sction-or-refusal-to-sct-or-a
written-statesent-chettenging-the--grounds—-upon-—-which--the
agency-has-chosen-to-justify-its-action-or—inectiont

11)_ _WRITTEM _DR_QRAL. EYIDENMCE IN QPPOSITION IO JHE
AGENCY®S ACTION OR REEUSAL TO ACTS

L4311 A WRITTEN SYATEMENT CHALLENGING THE _GROUNDS  UPON
HHICH THE AGENLY HAS LHOSEM J0 JUSIIEY 11§ _ACYION OR
INACTION: ORf

L1013} QYHER WRIYTEN OR_ORAL _EYIOENCE _RELATING _IG _THE
CONTESTED CASED

{b) §f the objections of the persons or parties are
overruleds provide a written explanation within T days.

{2) The record wust consist of:

{a) the notice and summary of groynds of the
opposition;

{b} ewidence offered or considered;

(c) any objections and rulings thereon;

.=3- HB 242
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{d) all matters placed on the record after ex parte
communication pursuant to subsection 2-4-613;

(3) o recording of any hearing helds together with a
statement of the substance of ¢the evidence received or
considereds the written or oral statemsents of the parties or
other personss and the proceedings. A party may object in
writing to the statement or may order at his cost a
transcription of the recordings or boths Objections shall
become a part of the record.

{3) Agencies shall give effect to the rules of
privilege recognized by lawe

{(4) In agency proceeadings under this sections
irrelevanty immaterials or unduly repetitious evidence must
be excluded but all other evidence of a type commonly relied
upon by reasonably prudent persons in the conduct of their
affairs is admissibles whether or not such evidence is
admissible in a trial in the courts of Montana. Any part
the evidence may be received in written formy and all
testimony of parties and witnesses must be made under oathe
Hearsay evidence may be used for the purpose of
supplemanting or explaining other evidencey but it is not
sufficient in itself to support a finding unless it is
admissible over objection in civil actions.

t5) A party may petition for review of an informal

agency dacision pursuant to part T of this chapters

-4- HB 242
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Section 4 Section 2-4-621s MCAs is amended to read:

n2-4-621« When absent wmembers render decision -
proposal for decision and opportunity to submit findings and
conclusions =--__modification by _agencye (i} When in a
contested case a majority of the officials of the agency who
are to render the final decision have not heard the case--eor
read-—the-reeordy the decisions if adverse to a party to the
proceeding other than the agency itselfs may not be made
until a proposal for decision is served upon the parties and
an opportunity is afforded to each party adversely affected
to file exceptions and present briefs and oral argument ¢to
the officials who are to render the decision.

{2y The proposal for decision shal} pust contain a
statemert of the reasons therefor and of each issue of fact
or law necessary to the proposed decisions prepared by the
person who conducted the hearing unless he becomes
unavailable to the agencye.

{3)__Ihe _oagency may adopt the propoesal for dscision_as
the agency's final ordere Ihe agepcy in its final ocder _say
reject or _modify the conclusions of law dnd ictegpretation
of administrative rules in the proposal for decision but @ay
pet_reject or modify the ficdings of fact unless tbe._agency
first determines from 2 review of the complete record and
states with particularity in the order thag the fipdings__of
fact were _pot based upen competent substactial evigdesnce gr

—5- HB 242
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complete records In the event 3 courts o reversing ao
agency®s orders finds that the agency action was done in bad
psts to il I i iLi

{%)__A hearing officer who _is & wember of an agency
Jjudicative body e ticipate in the formulati f the

-6- HB 242
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HOUSE BILL NO. 242
INTRODUCED BY HARPERs RAMIREZs TROPILA

BY REQUEST OF THE ADMINISTRAYIVE CODE COMMITTEE

A BILL FOR AN ACT ENTITLED: AN  ACT  CREATING INFORMAL
CONTESTED CASE PROCEEDINGS; PROVIDING FOR JOINTY WAIVING OF
FORMAL PROCEEDINGS; PROVIDING FOR JOINT WA TV ING OF
ADMINISTRATIVE PROCEEDINGS; RESTRICTING MODIFICATION B8Y THE
AGENCY OF THE PROPOSAL FOR DECISION; AND AMENOING SECTIONS

2-4-601y 2-4-603s AND 2-4-621y MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le. Section 2-4-60ksy MChAs is amended to read:
nz-4-501e MNotices (1} In a contested cases all parties

smet}d pust be afforded an opportunity for hearing after

reasonable notice.

{2} The notice sha¥d sust include:

{a) a statement of the times places and nature of the
hearing;

{(by a statement of the legal authority anad
jurisdiction under which the hearing is to be held;

{c) a reference to the particular sections of the
statutes and rules involved;

{d) a shert and plain statement of the matters

assertede If the agency or other party is unable to state
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the matters in detail at the time the notice is serveds the
initial notice may be limited to 4 statement of the issues
involved. Thereafterp upon applications a more definite and
detailed statement shatd gust be furnished.

[g)__a statemepit that_a_formal proceeding may be waived
QUISUANL Lo 2-4-60J."

Section 2. Section 2-4-603s MCAy is amended to read:

»2-4-603. Informal dispositicon and hearings -=_ _wajiver
of . _adsinistcative proceedings. (1) Unless precluded by law,
informal disposition may be made of any <contested case by
stipulationes agreed settlements consent orders or default,

123 _Except _as _otherwise peQvideds parties to . a
contested _case.  oay Jaiotly wWaive _io writing a _formal
proceeding under _thia part. The parties may _then utijlize
inforwal proceediogs Under [section 3] Parties to cgntested
case._preceedings _beld _under _Title 31 or under any other
provision_relating to licensure to pursue 3 _professicon _or
gccupation may ool _waive forpal proceediogss

£33 _If_ _a__contested case does not involwe a dispuled
issue of material facts parties may jointly _stipulate _in
Mrcitiny 1o waive conlested case proceedings and may directly
petitien__the distrist court for judicial review pursuant to
2-4-102. Ihe petition_shall Contain ap agreed _statement _of
foacts _apd.a_statement of the legal issues or copntentions of

the_ _parties. upon. _which the courts _together _with __the

-2- HB 242
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additions _it.__say. _copsider _pecessary to fully present the
issusss _may msake its _decisiona”

NEM SECTION. Section 3. Informal proceedingse (1) In
proceedings under this Sections the agency shalls in
accordance with procedures adopted under 2-4-201:

(a) give affected persons or parties or their counse!
an  opportunitys at a convenient time and places to present
to the agency or hearing examineri writtemor-oral--esvidence
n--opposition-to-the-agency2s-sctvon-or-refussi-to-eet-or-o
written-statement-chatienging-the--grounds--upon--which--the
agenev-hos-ehoaon—to—jnstiiy-#ts-ietien-er-intetfon1

L1} _MBITFEN _CR._ORAL EVIOENCE IN OPPOSITION 1Q THE
AGENCY*S ACTION OR REFUSAL_TO _ACT:

LI1) A WBITTEN STATEMENT CHALLENGING THE _GROUNDS _UPON
WHICH THE AGENCY HWAS LHOSEN _TOD JUSTIEY IIS _ACTION OR
INACTION;: OB

L111) OTHER HRITIEN OR QORAL EVIDENCE RELATING YD __THE
CONTESIED CASE;:

(by if the objections of the persons or parties are
overruleds provide a written explanation within 7 dayse

{2} The record must consist of:

(a) the notice and suemary of grounds of the
oppositions

(b} evidence offered or considered;

{c) any objections and rulings thereon;

—3- HE 242

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0242/03

(d) all wmatters placed on the record after ex parte
communication pursuant to sebsectien 2-4-613;

(e} a recording of any hearing helds together with a
statement of the substance of the evidence received or
considereds the written or oral statements of the parties or
other personss and the proceedingse A party may object in
Writing to the statement or may order at his cost a
transcription of the recordinges or bothes Bbjections shall
become a part of the recorde

{3) Agencies shall give effect to the rules of
privilege recognized by lawe

(%) In agency proceedings under this sectiony
irrelevanty immateriale or unduly repetitious evidence must
be excluded but a!l other evidence of a type commonly relied
upon by reasonably prudent persons in the conduct of their
affairs is admissibles whether or not such evidence is
admissible in a trial in the courts of Montana. Any part of
the evidence may be received in written forme and all
testimony of parties and witnesses must be made under oathe
Hear say evideance nay be used for the purpose of
supplementing or explaining other evidence, but it is not
sufficient in itself to support a finding unless it is
admissible over objection in civil actions.

(5) & party may petition for review of an informal

agency decision pursuant to part 7 of this chapter.

—g— HR 242
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Section 4e Section 2-4-621s MKCAs is amended to read:

"2-4-621. #When absent wmembers render decision --
proncsal for decision and opportunity to submit findings and
concltusions =-__modifjcation hy _agencye. (1) When in a
contested case a majority of the cofficials of the agency who
are to render the final dJdecision have not heard the case--eor
renad--the-recordy the decisiony if adverse to a party to the
proceeding other than the agency itself, may not be made
until a proposal for decision is served upcn the parties and
an opportunity is afforded to each party adversely affected
to file exceptions and present briefs and oral arguwent to
the officials who are to render the decision.

(2) The proposal for decision shat} gust contain o
statement of tne reasons therefor and of each issue of fact
or law necessary to the proposed decisions prepared by the
person who conducted the hearing unless he becomes
unavailable to the agencye.

{3} __Ibe _agency may adopt the proposal for decisien_as
the agency®s tinal orders The ageocy in_ its. final ogrder _may
reject__or_ _modify the copclusions of law and ioterpretation
of admipistrative rules in the proposal for decision but may
oot reject or sodify the findiogs of fact unless_the _agency
first _determines _from _2a_review of the complete record and
states with _particularity in the order that the fiodings _of

fact _were _opet based upon competent substaotial_evidence or
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that _the proceedings on which the findings were bhased _did
Dot._comply _with _esseptial _requiresents of laws The agency
eay_gaccept_or reduce the recomsended pgenally in _a _gropgsal
for decision but may nol iocrease it without a review of the
copplere _records En--the--eyent--a--Coufty-ta-peyaryrogran
ggeneysa-ordery-finda-shat-the-agency-aceion-was-done-in-had
taith-or-eaticiouatys-the-coart-say-awscd-attarnay-feea--and
goata-ta-the-apggrieved-peevaiting-portys

14)__A__heariog _officec who is_ a sesber of ao _agency
adjudicatiye body may _participate in the forsulation of _the
agepcyts__final _orders_ _provided _be bas cospleted all his
duties as hearing officers”

SECTIUN 5o _CODIFICATIONS SECTION 3 IS5 ENTENQED JO BE
CODLELIED _AS AN INYEGRAL PARY OF TITLE 25 CHAPTER 42 AND THE

BROYISIONS CONTAINED IN YITLE 2 CHAPTIER &3 APPLY _TO_SECIION
£

~End-
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March 3, 1979

SENATE STANDING COMMITTEE REPORT
(Judiciary)

That House Bill No. 242 be amended as follows:

1. Page 4, line 2.
Strike: "subsection"

2. Page 6, lincs 5 through 8.
Following: "record." on line 5
Strike: remainder of line 5 through line 8

3. Page 6.

Following: line 12

Insert: "Section 5. THERE IS A NEW MCA SECTION THAT READS:
"Section 5, Codification. Section 3 is intended to be
codified as an integral part of Title 2, chapter 4, and
the provisions contained in Title 2, chapter 4, apply to
section 3."



