
CHAPTER N 0. ---"-'-2 z'-'-z-. 

HOUSE BILL NO. 242 

INTRODUCED BY HARPER, RAMIREZ, TROPILA 

BY REQUEST OF THE ADMINISTRATIVE CODE COMMITTEE 

January 18, 1979 

January 25, 1979 

January 26, 1979 

January 27, 1979 

January 29, 1979 

January 30, 1979 

January 31, 1979 

March 3, 1979 

March 6, 1979 

March 9, 1979 

March 10, 1979 

March 14, 1979 

IN THE HOUSE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
do pass as amended. Report 
adopted. 

Printed and placed on members' 
desks. 

Second reading, do pass. 

Considered correctly engrossed. 

Third reading, passed. 
Transmitted to second house. 

IN THE SENATE 

Introduced and referred to 
Committee on Judiciary. 

Committee recommend bill 
be concurred in as amended. 
Report adopted. 

Second reading, concurred in. 

Third reading, concurred 
in as amended. 

IN THE HOUSE 

Returned from second house. 
Concurred in as amended. 

Second reading, amendments 
adopted. 



March 15, 1979 
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Third reading, amendments 
adopted. Sent to enrolling. 

Reported correctly enrolled. 
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INTRODUCED BY~~~ /~ "d 
BY REQUEST U THE ADMINISTRATIVE COOE CO~lTTEE 

A BILL FOR A~ ACT ENTITLED: •AN ACT CREATING INFORMAl 

CONTESTED CASE PRUCEE~l~GS; PROVIDING fOR JOINT WAIVI~G OF 

FOR:~Al PROCHOINGS; PROVIOI ;.G FOR JOINT W.\IV lNG Of 

AOKINI5TRATIVE PROLtEOlNGSi RESTRICTING MODIFICATION BY THE 

AGENCY OF THE PROPOSAL FOK oECISIOH; ANO AMENDING SEtTIOHS 

2-4-bOlt 2-4-o03t AND t-4-bl1• ~CAe• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANAI 

Section 1. Section 2-4-bDlt KCAt is a.anded to read: 

•z-4-bJ1. Hotice. (1) ln a contested case, all parties 

sha++ ~ be affordeJ an opportunity for hearing after 

reasonable notice. 

( 21 The notice sl'ta++ &l.ll Inc 1 ude: 

(d) a statement of the ti.ao place, and nature of the 

hearing; 

IDI a statement of the l~al authority and 

;urisdiction under whicn the hearin~ is to be held; 

(c) a reference to the particular sections of the 

statutes and rules involved; 

(d) d short and plain state-nt of the •atters 

asserted. If the agency or oth"r party is unable to state 
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the •atters In detail at the ti.a the notice is servedw the 

Initial notice .ay be HaJ·ted to a sta1:-..t of the issues 

Involved. Thereafter• upon application& a .are definite and 

detailed stateaent *h_.. ~be furnished • 

(el a stataMftt. tJwt: II fprMl .. rPCwMdinQ lla¥ iMt vallfed 

pursuant to 2=4=603.• 

Section 2. Sect ion 2-lt-603• NCAt is a-nded to reacU 

•2-lt-603. lnforaal disposition apd bearings yaiyer 

of a4•fpht,ratl• proceactiogs. m·unless precluded by ·-· 

lnforMl dir;poslt.ion aay be .ade of any contested case by 

&tlpulet.ion. agreed set.tle.antw consent order• or default.. 

CZ I Enept; as . gthirMise 
coat•fted - prgyldgdj . - Y"i •t J p.ttllas · t.o .. ~ .... , ..... . . ~---e•diDQ dad in wtiJI er t,bi I ·part:. Ill dQ a f'GtMl 

lnfor 
1 

-• pa(UU N proceedings !lpd MJ f.lwd ytill 
&r £,AacUOO 3 It( 

~ prQC89CIIn..., J.a-2•-~rt:..-.l,.e&lli-:WECJ:.Q£1tt~t.ed - ,_ld · WJde(. c;,oot,eued 

proMislgo Tit)a 31 or ralat;log u Hc:ensure IM\der lot crtiJar 

M¥ OQt. wa! ya forw profeu ion or occupat I oo t.Q pu rsa.te a 
1 proceedings. 

(3) If a cqoteit&d c~se 4oes not inyplye a diSQut.ed 

!uue pf yt;erlaJ ·tac;s. parties. ~ !OhUh At.lplll!lt.e IO 

writing to walye cgotestgd £AS& prO(eedings and M¥·directl¥ 

get.ition t.be d!Jtr!ct cw•rt foe Jydlclal reyiew purauant to 

2=t7QZ. Tb4 Afttltioo shall c:oot;ain an IQ(eed · st,a-ot. Af 

tacu and a suuettnt. of tne legal i ssygs or c:ont;mt.i gos of 

tbB_ partie$ yppo wbjch ~court• togethac with t.b& 

-2- H8 ·I 
~";,..,f-.~ ~t ,...-

1 N T R 0 D U C E D B I L L 
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additions 11 aax coosjd~£ __ na~$ary to fullx present_tba 

jssyeso aay •ake its~~~s• 

NEW SEI:.IIOlh 

proceed! ngs under 

Section j• Ioforaal proceedings. (1) 

this ~cctlun, the dgency Shdll, 

accordance ~ith procedures ~tlovt~d under 2-4-201: 

ln 

in 

(a) give affected per~ons or parties or their counsel 

an opportunity, at a c~ovenient ti~e dod place, to present 

to the agency or hearing dxaei~r •ritten or oral evidence 

;p opposition to the aqencr's action or refusal to act or a 

~ritten stateMent cnall~oqing the grounds upon which the 

agency has chosen to justity its action or Inaction; 

(b) if the objections of the persons or parties are 

overruled, provide a ~ritten expldnation within 7 days. 

{2) The record eust consist of: 

{a) the notice and sueaary of grounds of the 

opposition; 

(b) evidence offered or considered; 

(c) any objection~ dod rulings tnereon; 

(OJ all .otters placed on the record after ex parte 

ca.aunlcation pursuant to subsection 2-4-613; 

(e) a recording of any hearing held, together with a 

stateeent of the substance of the evidence received or 

considered, tn~ written or ordl state.ants of the parties or 

other pers30St and the proceedings. A party •ay oojPct in 

~ritlng to the state.ant or Ray order at his cost a 

-3-
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transcription of the recording, or both. Objections shall 

become a part of the record. 

(3) A~encles shall yive effect to the rules of 

privileye recognized by law. 

(It) In agency proceedings under this section, 

irr~levant, ie•aterialo or unduly repetitious evidence ~ust 

be excluded but all other evioence of a type coamonly relied 

Uj>On by reasonably prudent persons in ti'M! conduct of their 

affairs is ad•issibleo ~nether or not such evidence is 

ad•issible in a trial in the courts of Montana. Any part of 

the evidence ~ay be received in written form. and all 

testi~ny of parties and witnesses •ust be .ade under oath. 

Hearsay evidence eay be used for the purpose of 

suppleaenting or explaining other evidence, but it is not 

sufficient in itself to support a finding unless it is 

ad•isslble over objection in civil actions. 

(51 A party •ay petition for revie~ of an informal 

agency decision pursuant to part 7 of this chapter. 

Section 4o Section 2-4-62lo HCAo is amended to reao: 

•z-4-621. When absent •e•bers render decision 

proposal for decision and opportunity to submit findings and 

conclusions -- aqdjfjcatjoo b¥ ag~. (1) When in a 

contested cas~ a •ajority of the officials of the agency who 

are to render the final decision have not heard the case--ef' 

P~6--~he-reeera. the decision, if adverse to a party to the 

-4-
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proceeding other than the agency itself, •ay not be •ade 

2 until a proposal for aecision Is served upon the parties and 

3 an opportunity is dtfordea to each party adverstily affected 

" to tile exceptions and present briefs and oral argu•ent to 

5 the officials ~ho are to render the uecision. 

b (2) Tne proposal for decision '"e++ ~contain a 

statement of the reasons therefor and of each issue of fact 

a or law necessary to the proposed decision. prepardd oy the 

9 person who conducted the hearing unless he beco~s 

10 unavailable to the agency. 

11 Ll1--la2~eocJ •dJ adopt toe gcogpsa! fgL~~LQQ_a~ 

12 ~~~_final order. roe ageoc¥ io Its final prder •a¥ 

13 u~ or lllo!lif)' the c.ooc.lusioos of lo1w aou inUUI!:U..ntim 

14 ~Ill nlllL>lil£iLLJL1 ~_in_ the propps liL.f!lL.Slec.lliJmJ.wL tit 

15 D~w;.LIU modjh the fjodjn'iji gf fact.-Wll.llL1J:UL_il~ 

1b 1ir.U-~rm i aes _f.LQ~i!.__Q__J:i!V i ew pf the ~let.i:_LK,;u:.~sUld 

17 ~1<i!&::LIIt.ilJL~oll.t.ikULU.ih i D the or>h!Lttlil.tJ.t~ _f1.llili.UQL-'!f 

lB ~-·~~ oa~gg upQ! competent substantial-~d~U~( 

19 that the pro~LQ~QQ_IItQjcb the fiodiQgi were ~~~g __ Qid 

20 Q.Q1_c.o1Ulll-ll.i.t.l::l-Useot. ia 1 reQU ir iUJJU-SlLLa~t..s.~-il~~ 

21 Jllil¥--'l.l;.>.fUU._lll:-L~lL1ti~U.~d pena lt~ iu --L-41LI:IP.!l~l 

22 ~ec j s; on WJ.LaiU-llQLlo-'LUU it wj t!)QYL.:LL.ell.i.ibt_I:IL.ttu: 

23 ~l~~Lecgrd. Io _tne eyent a court• lD-L~~~_ao 

24 ~(.¥.!Ji_Qfi)jtll_lillll:o that the 4Qeou actio.n._ltiiLdQOt: io naa 

25 f~tD-2L-~~l~Y• the co.urt •ay_g~d~tt!lL~X-f~~~--sUld 
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~ tp the ~ieted ~reyaj J i og Qil£.t.x..a 

UL..A-tlllarjng of(i~U who js a M.t)tr of an agenq 

iilt" •o t.ne rorayJat,tM of t.tu: 

agenc¥'' fjngl ordero ~rovjdad be baa CDRPl•t•d al~ 

m.tliU-ii..L.Ilut.iD'il-lolili~ • 

-End-
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,, STATE OF MONTANA 
REQUEST NO. __ _?2:79 __ 

FISCAL NOTE 

Form BIJ-15 

• In c;ompliance with a written request received ·---~an~'!.E.Y-12 .. ______ .. , 19 .. Z'i. .. . there is hereby submitted a Fiscal Note 

. »- for _ _ll1L7_4_f_~-- -----------.------pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

. > 

• 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

HB 242 is an act to create informal contested case proceedings; providing for 
joint waiving of formal proceedings; providing for joint waiving of administrative 
proceedings; restricting agency modifications of the proposal for decision; and 
amending Sections 2-4-601, 2-4-603 and 2-4-621, MCA . 

., FISCAL IMPACT: 

.. 

. • 

The fiscal impact of this bill will be minimal. 

COMMENTS: 

Agency connnents and OBPP investigations indicate that concrete estimates on 
the fiscal impact of this bill are not possible. If any fiscal impact is noted 
it should reduce state expenditures through reduction of formal, contested case 
proceedings where consultant services are acquired • 

/?....4.J d': JA .._=:J"''1 
BUDGET DIRECTOR u r 
Office of Budget and Program Planning 

Date: /j).c/7, 
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Approved by Committee 
on Judiciary 

HOUSE BILL NO. 2~Z 

INTRODUCED BY HARPERt RAMIREZ, TROPILA 

BY REQUEST OF THE ADMINISTRATIVE CODE COMNITTEE 

A alll FOR AN ACT ENTITLED: •AN ACT CREATING INFORMAL 

CONTESTED CASE PROCEEDINGS; PROVIDING FOR JOINT WAIVING OF 

~ORMAL PROCEEDINGS; PROVIDING FOR JOINT WAIVING OF 

ADMINISTRATIVE PROCEEDINGS; RESTRICTING MODIFICATION BY THE 

AGENCY OF THE PROPOSAL FOR DECISION; AND AMENDING SECTIONS 

.2-4-601, Z-4-603, AND 2-4-b2l, MCAo" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section .2-4-bOl• MCA, is a~ended to read: 

"2-4-601. tiat ice. ( 1) In a contested case, all part i e5 

~~~~~ ~ be afforded an opportunity for hearing after 

reasonable notice. 

(2) The notice ~he+~ ~t include: 

(a) a statement of the time, place. and nature of the 

hearin<ji 

(b) a stateotent of the legal authority and 

jurisdiction under which the h~arinq j 5 to be helt1; 

(c) a referO?nce to the particular sections of tt.P 

statutes and rules Involved; 

(d) a short and plain statement of the 11atters 

asserted. If the agency or other party is unable to state 
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the Matters In detail at the tiee the notice is served, the 

initial notice may be liMited to a stateMent of the issues 

involved. Thereafter~ upon application~ a •ore definite and 

detaildd stateMent ~he++~ be furnished. 

rei a ~real proceeding •ax be wajved 

gursu~ot to 2-4-b03o" 

Section 2. Section 2-~-603, NCA, is amended to read: 

•z-~-603. lnfor•al disposition and bearings -- waj~er 

of adalnlstratl~ceedings. Lll Unless precluded by law, 

inforwal disposition 11ay be •ade of any contested case by 

stipulation• agreed settlewent• consent order• or default. 

1Zl Except as gtherwlsa provided• pArtiel .t.a-J 

'-.ant.~:il.eJL Cd$1 UJ Joint)¥ waiye in Ill~ it, log t1 fllLm41 

QLoceed!ng u~-tbii part• The parties way then yti1lLB 

in[QLaaJ proceedings yoder (sect!OQ 3}. Partle:i to CoOtl:ited 

~--JU-Q~!lia~hel.IL under Ilt]e 31 or ynd~~tllt:r. 

QLO¥~ relating to_licen;iure tA pursue a prQ!es:ilgD--0£ 

occupation max ogt waive !or•al~eedjogs. 

Lll__If o c~otested case do•i not jnyolvtL4-di~d 

~~e_ot-mJter.i~L_La~~LtLe:i __ ma¥-_jalntl~ipu~te __ in 

ltLilin~~ai ve coo tested ~;.,ue proceed! og5 .m!LUy_!tiu:ulx 

petit1Dn-~i~trl,~2Ut.t-for._~clal-~ew_p~eo~o 

~llZ.a_J:t:Huu:li.tiWL.shal 1 cooUin an agree~~at:ot__of 

tiiUL -~lliLa~t .. at!!JUUlLof_tbg_~illW:Lw:..'-.a~llllOLQf 

.t.tui-~.il[.titi__w;!WL_Idlicb tile c oyr ~gttt.tlsL_IIIitJL_-.l..bJl 

- 2 -S E C 0 N D R E A D I N G H~ 242 
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~gas j t ea:t cons j !ler ~~.\.u.:t.J.ll-flLllX-J~resent the 

i•iUSSo •a:t make i~kL~· 

NEH SEC.IION. 

proceedings under 

Section 3. Informal proceedings. (1) 

this section. the agency shall• 

accordance with procedures adopted under Z-4-201: 

In 

in 

(a} 9ive affected persons or parties or their counsel 

an opportunity. at a convenient ti~e and place, to present 

to the agency or hearing exaeineri •r~tten-or-ore+--eY+eenee 

+n--ep~s+t+Oft-to-the-e~ey•s-eet+on-er-re•~~•+-te-eet-or-e 

wr+~ten-~t ... ~-ehe++eft9+n~the--greaftd~--epen--wh+eh--the 

~'Y-ftet-eheaen te-just+f'y-+t~-eet:+on-or-+neet+ottt 

~KITTEN OR ORAL E~EHt£__lN OPPOSlliOM TO !Hf 

AGEHC.J 0 S AC.TIQN QR REFUSAL TO A~ 

(Ill A MBITIEN_1I&lEMENT 'HAllENGINi THE GBOUNQS UPON 

ltli1.UL THE AGEf!lC.Y HAS tHQSEN IQ JU~llf.Y--liL-AUl..DlUlB 

lhAtJIOfr!; OB 

I I I I 1 OTHER WIU.Ilf.ft OR ORAL Ullilli.tL.JW.Allli~_IQ_llif 

CJl1iUSIEO CHE; 

(b) if the objections of the persons or parties are 

overruled. provide a written explanation within 1 days. 

(2) The record eust consist of: 

(a) the notice and suwwary of 

opposition; 

(b) evidence offered or considered; 

4round5 

(c) any objections and rulings thereon; 

-3-
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(d) all matters placed on the record after ex parte 

coa.anicdtion pursuant to subsection 2-4-~13; 

(a) 

state•ent 

a r~cording of any hearing held• together with a 

of the substance of the evidence received or 

considered, the written or oral state~ents of the parties or 

other persons. and the proceedings. A party may object in 

wri~ing to the state.ant or •ay order at his cost a 

transcription of the recording, or both. Objections shall 

become a part of the record. 

(31 Agencies shall give effect to th~ rul~s of 

privilege recognized by la~. 

(4) In agency proceedings under this sectiono 

Irrelevant, i .. aterialo or unduly repetitious evidence must 

be excluded but all other evidence of a type commonly relied 

upon by reasonably prudent persons in the conduct of their 

affairs is admissible, ~hether or not such evidence ~~ 

ad•issible in a trial in the courts of Montana. Any part 

the evidence may be received in written formo and all 

testimony of parties and ~itnesses ~ust be mad~ under oath. 

Hearsay evidence may be used for the purpose of 

suppleMenting or explaining other evidence, but it is no~ 

sufficient in itself to support a finding unless it Is 

adwissible over objection in civil actions. 

(5) A party may petition for review of an informal 

agency decision pursuant to part 1 of this chapter• 

-4- H!l. 242 
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Section 4. Section 2-"-b2lo MCAo Is a•ended to read: 

MZ-4-621· ~hen absent •embers render decision 

proposal for decision and opportunity to sub•it findings and 

conclusions ==-~ikQtlgfi__~--A~X· (11 ~hen in a 

contested case a majority of the officials of the agency who 

are to render the final decision have not heard the cas.--e~ 

~e~--the-~eee~d. the decision. if adverse to a party to the 

proceeding other than the agency itselfo •ay not be •ade 

until a proposal for decision Is served upon the parties and 

an opportunity is afforded to each party adversely affected 

to file exceptions and present briefs and oral argu•ent to 

the officials who are to render the decision. 

(2} The proposal for decision •hM+ aun contain a 

14 stateme,lt of the reasons therefor and of each issue of fact 

l~ or law necessary to the proposed decision. prepared by the 

16 person who conducted the hearing unless he becomes 

17 unavailable to the agency. 

lB 131 The agen'r cay adgpt the pcopg$al for deCi$1~ 

19 ~~~~ final order. The agency in Its fjn~l-QL~ __ aay 

20 Lg~~~t __ QL__mQdiLX_t~_£onc!Usjoos gf_l~dDQ_iQ~LQL~~tiaO 

21 gf_admlnistratiy~les jo the~~ for de'~~~~¥ 

22 ~-U:~_Q.Lm!Hlify__t.b.ti f jnd i ng$ of fact Wll.i!U-t~-~'¥ 

23 ~ determines from a review of the 'pmplete cecord aod 

24 ~~es with parti,ularjty jo the order that_tb~_iinalng~--Q! 

25 f.ilu-ldre not bned.....upon compeunt 'iubstaatill-ll.lt.ideD~ 

-5- HB 242 
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that the QL~egdjngs pn wbicb the finding) were based did 

pgt 'qeply with essential regu!reegnts of Jaw. Tbe ag~x 

aax_a,cept or reauce the re,o••ended pena!ty_io__a prgpo$al 

for decision but say ngt iocrea$e it wjthout a review pf_t~ 

coeplete ~~. In the event a courtr in rever$ing an 

agency•$ order• finds that the agency action was dope in bad 

faith or •alitiouslyo the court •ay award attgrpR¥-f~~ 

,osts to the aggrieved prevailing partY• 

141 A bearing gfflcer WbQ !1 • .. ab&r gf an agency 

adjudjcatiye body •at-QaLtl,;oate in the foceuJatlpn of the 

agen,y•s fjpal 0rder. provided be bas 'A•D1a1sd-Ali~ 

4uties A$ hearing gffic«ra• 

-End-

-b- Hf) 242 
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HOUSE BILl ~0. 21t2 

INTRODUCED BY HARPER• RAMIREZ• TROPILA 

BY REQUEST QF THE AOHJNISTRATIYE CODE COH~ITTEE 

A Sill FOR AN ACT ENTITLED: •AN ACT C~EATING INFOR~AL 

CONTESTED CASE PROCEEDINGS; PROYIOING FOR JOINT WAIVING OF 

rOR~Al ~ROCEED!NGS; PROVIDING FOR JOINT WAIYUG OF 

ADMINISTRATIVE PROCEEDINGS; RESTRICTING MODIFICATION BY THE 

AGENCY OF THE PROPOSAL FOR DECISION; AND AMENDING SECTIONS 

2-4-601• Z-4-603• AND 2-4-621• HCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 2-4-601, HCAt is a~Pnded to read: 

"2-~-601. ~oticeo (1) In a contested case, all parties 

s~e++ ~ be afforded an opportunity for hearing after 

reasonable notice. 

(2) The notice sheff ~ include: 

(a) a statement of the time, place, and nature of the 

hearing; 

(b) a statement of the 1 egal authority and 

jurisdiction under which the hearing is to be held; 

(c) a reference to the particular s"c:tions of the 

statutes and rules Involved; 

(d) a short and plain Stdtement of the •atters 

asserted. If the agency or other party is unable to state 
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the matters in detail at the time the notice is served, the 

initial notice eay be li•ited to a state•ent of the issues 

involved. Thereafter~ upon application~ a •ore definite and 

detail~d state~ent s~•f ~be furnished. 

tel a ~at that a for•al gcgcegdlng ••x be wajyed 

~u4n1-to 2-4-601£" 

Section 2. Section Z-4-603o HCAo is a•ended to read: 

•z-4-603. Inforeal disposition apd bearings_~~ 

gf adwioistratiye grocgedlogs. ill Unless precluded by lawo 

informdl disposition •ay be •ade of any contested case by 

stipulation. agreed settle.anto consent order• or default. 

1Ll Except as otherwise grgyided. parties ~_a 

t;.gQtUlJUL~u •ax Joiot.Jr waive lp writing a fgrcA]. 

QL~!ll.IUl-ioli:U1u_t.tliLilU t. Tbe parties ••x tb.eJL-Id.lli~ 

in!QLmal Proceeding$ under [sgctiQO 3J• Partjes ~OD~ 

~ grocgedjn~held under Title 31-GL-YndeL_aDX-OtbeL 

p.r.wt.U.ion relating to li<;epsyr« to pyrsye a QLof.ullgn__QL 

~~~tlan_max-n~-•aive toraal~gedings. 

Lll __ lf__a_~otested case aoes not jnyplya_a_Ql~g 

l~~~-of_m~~~ri~l-fa~~artie~---~-_jointlx__~gul~~e __ in 

~t.t.U.in~~-~~~~QDUsted case pr~el1 i ngs aoiLuX-dlU:t.tlr 

g~tltian_-tb~lstLi~QYLt-foL-~cial [evLeiii-Pur~uant_to 

l=i=lQ~Ibe petition shall cgntajo an agreg\1 stateceo1 __ Qf 

li!UL->lruLil_$~en!.-oLtbLl£g.al_~LQL_t.Qot&nliQQLQ.f 

t.WL~tie~ upQ1L_lllb.ich the couc~~tJlae_lll.i.tJL__tbJ: 
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addjtjgoa iJ; tiM 'onsjder QK~d(J to tlll.l~~t-1.b~ 

i ssych N¥ Mke .i U date. i siona• 

N£)1 U:CUQN. 

procae4ings under 

Section 3. Informal proceedings. (1) 

this section. the agency shall• 

accordance ~ith procedures adopted under 2-4-ZOl: 

In 

in 

(a) give effected persons or parties or their counsel 

an opportunity• at a convenient ti~ and place. to present 

to the agency or hearing exa•tner~ wr9~~eft-or-ore+--.widenee 

•"--oppes+t+on-to-t~~·--ee~ion-or-re~~se+-~o-ee~-or-e 

wr+t~-~ ... at-e~~~the--groands--apon--~+cft--~he 

egefteY-has-~en-t•-t-•~•r-+ts-eet+on-or-inect+on• 

(II WftiiifN OR QIAL EVIQEMCE 18 QPPDSIIIQI IQ T~f 

&GENCX"S '''ION DB B!ifY56L IQ •tii 

(II) A W81ITJN SIAJEM£bl CH&LLfNGJNi TH£ GBQUIQi UeQH 

WHICH TH£ 6G£MtJ HAS CHQSEN JQ JUillfY 111- ACTION QR 

lfULJIOMi PI 

(1111 QJHEB V8IIIE8 QR Q864 EVIQiHti_-&fLAIIUG TO THE 

C.QNif:iiEO tliil 

(b) if the objections of the persons or parties are 

overruled• provide a written explanation within 1 days. 

(2) The record aust consist of: 

tal the notice and su..ary of 

opposftlvni 

(b) evidence offered or ~onsodered; 

'lrcwnds 

(~) any objections and rvlings thereon; 

-3-
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(d) all snatters placed on the record after ex parte 

co .. unication pUTsuant ~subsection Z-4-613; 

(a) a recording of any hearing held• together with a 

statement of the substance of the evidence received or 

considered• the written or oral stateaents of the parties or 

other persons. and the proceedings. & party may object in 

w.rlt.ing to t.tle stat-nt or aay order at his cost a 

transcription of t.he recording• or both. Objections shall 

become a part of the record. 

(3) Agencies shell give effect to the rules of 

privilege recognized by law. 

(Itt In agency proceedings under this section• 

irr~levanto i .. aterlal. or unduly repetitious evidence must 

be excluded but all other evidence of a type c.o .. only relied 

upon by reasonably prudent persons in the conduct of their 

affairs is adaissible. whether or not such evidence i~ 

ad•issible In a trial in the courts of ~ontana. Any part 

the evidence •ay be received in written for•• and all 

testiaony of parties and witnesses .ust be aade under oath. 

Hearsay evidence aay be used for the purpose of 

supplementing or explaining other evidence• but it is not 

sufficient in itself to support a finding unless it is 

ad•issible over otlje.ction in civil actions. 

15) 6 party -y petition for review of an inforoaal 

3ge~y decision pursuant to part 7 of this chapter. 

-It- ttl! 242 
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Section 'to Section 2-4-b2lo MCAo is a•ended to read: 

"2-4-621. khen absent members render decision 

proposal for decision and opportunity to sub•lt findings and 

conclusions ==-~~gn__~~X· (11 When in a 

contested case a majority of the officials of the agency ~ho 

are to render the final decision have not heard the case--or 

~ed--the-reeerdo the decision. if adverse to a party to the 

proceeding other than the agency Itself. may not be made 

until a proposal for decision is served upon the parties and 

an opportunity is afforded to each party adversely affected 

to file exceptions and present briefs and oral argu•ent to 

the officials ~ho are to render the decision. 

(2) The proposal for decision ~h~+t au~ contain a 

14 statemer.t of the re,.sons therefor and of each issue of fact 

15 or law necessary to the proposed decision. prepared by the 

16 person ~ho conducted the hearing unless he becomes 

17 unavailable to the agency. 

18 131 The agencv may adopt the prgposal fQL~~~ 

19 the agency's final grder. The agency in its fin~l_~ __ aay 

20 ceJ~~--2L--~lfY-1be conclusian~f_l~~gn~_in~L~L~~tlan 

21 gf~in~~~les in ~proposal fgr de~~go but max 

22 UQt-Leject pr mgdify the findjn~f fa~t unless_toe _ _ag~o~y 

23 ~ determines from a review pf the ~omplete_~~~ 

24 ~es ~ith particularity in the grder_tnat-xoe_Ilog~~-_gi 

Z5 fact we~ opt baseg upop competent substacXlal~~~~QL 

-5- HB 242 
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tbat the proceegjngs on wbich the flpdjng$ were based__d~ 

~~~ witb essential raquireegpts pf Jaw. The agency 

~ccegt or reduce the rgco .. ended pepalty jo a pr~ 

fgr dgcis!go but_m4X-Qpt increase it withoYt-4-Leview pf_ttte 

coaplete record. In the eyent a court• In reyersjng an 

aggncy•s order. finds that thg agency action was done io_b~ 

faith or ealicjoyslye the court ma~ award attornA¥-fees and 

'~) A bearing off" ICer Mho ~ 

adjudicative b ~ 
11 

• we•ber of an 
o ay participate in ~ 

agency's final the fQrauletjpn of th 
or4aro prpy!ded be g 

dytles as hgaripg ff" bas cgwpleted all b" 0 1cer.• IS 

-End-
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HOUSE BILL ~0. 242 

INTRODUCED BY HARPER, RAMIREZ, TROPILA 

~y REOVEST OF THE ~OMtNISTR~TIVE CODE COH~ITTEE 

~ BILL FUR AN ACT ENTITLED: ·~N ~CT (REATINC INFQR14Al 

CONTESTfO CASE PROCEEDINGS; PROVIDI~G FOR JOINT WAIVING OF 

FORMAL PROCEEDINGS; PROVIDING FOR JOINT WAIVING OF 

ADMINISTRATIVE PROCEEDINGS; RESTRICTING MOOlFICATlON BY THE 

AGENCY OF THE PROPOSAL FOR OE<:ISION; ANO AMENDING S~CTIONS 

2-4-601, 2-4-603, ANO 2-4-62lt MC•.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section lo Section 2-4-601, MCAt is amended to read: 

"2-4-601. Notice. [l) In a contested case. all parties 

~he++ mu~ be afforded an opportunity for hearing after 

reasonable notice. 

[2) The notice ~he++ ~~ include: 

Ia) a statement of the ti•e• place, and nature of the 

hearing; 

[b) a statement of the legal ;.uthor i ty and 

jurisdiction under ~hich the hearing is to be held; 

(c) a reference to the particular sections of the 

statutes and rules involved; 

[d) a short and plain statement of the mattf'r~ 

asserted. If the agency or other party is unable to state 
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the aatters in detail at the ti.e the notice is served. the 

inittal notice eay be li•ited to a state.ent of the issues 

involved. Thereafter~ upon appl ication• a .are definite and 

detailed state.ent s"e++ ~~be furnished • 

LMl--4-~ateaent_tb~t~_fQLaAl~raceedj~ •ay be~~ 

QU~~~Qt_tg_~~~J.• 

Section z. Section 2-4-b03• MCA, is a.ended to read: 

•z-.,-603. lnfor.al disposition ao4 bearjngs -- _w~ 

QL __ Adalol~Lati~-ULQce@dings. !11 Unless precluded by law, 

infor•al disposition •ay be aade of any contested case by 

stipulation, aqreed settle.ant, consent order. or default. 

ill __ fa~gt ~~ atb•rwis• provided• parties t.Jl __ a 

~ll1i:Hi:IL-'-»>i:--11<~Y-- J,ain.t.l:y_~ in writ i n~~-_ioLUI.ll 

PLIU".ei!lliag_IUU1~1_tj]i.Lpad._lbe oart.ju •A:t J.biUL.J1t.iliz..e 

infaUhU-IUQc;.ei!.Qi.og.i under [ sec.t i go 3]. Parties ta ..t.Qille:ue..::l 

U"--i11P~i:i:ltiDQL _blll.d_WU1w; _ _li.~ l 1 or JUW !U._atl¥-Qt.tl!H: 

p~avu.i.on_t.eLiting_.tP-..li~il~-l..Q puuue a gr.of~liQD __ ar 

gr.~pa~on-•av_no~_.aive_far.aal_gracee~ings. 

1ll-_!f __ ~ __ CQD1.e.i1iU1 __ U~~pg~_uot_i~lYi1-R_QL$1lUteD 

U~a_Qf_IIQteLial_fact._gar.ti.e~~ jojnt1):__$tipuLJte __ in 

wt.itin~_ta_waiv.e..t.oot~iU1-~.e_ptgr.gediDg5_~a_~_dLte~ly 

~titiao __ tbe_Qi$1Cikt..t.~t_iot-~i~l-lexl~-llU~~ant_to 

'=~~1Qla_lbe_aeti1ioD_$bal~on~in_an-4g(.e.ed__~t.emen~ __ Qf 

fact~ __ aoo_a_$t~~ment_afJ.be_l~al_i~~$_DL_cao~ntiao$_Qf 

1n~-~g[tie5 __ UQQD __ Wbi~b __ 1b£ __ ~PULt~-_1Qg~~1--~th ___ tb~ 

-z- t-Ill 242 
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add it. i oos _u___•u--"~H-Dttees,:;an to !u.lu .... Ju.u.eJ:~t.jbe 

~JllU-Hlt-IIUJ: .... it. i....deLUl.oo..a. 

~~,110~ ~ection 3. lnfor•al proceeding~. (1) In 

proceedings under thi~ section, the dgency ~hall, in 

accordance with procedures adopted under Z-4-ZOl: 

(a) give affected persons or parties or their counsel 

an opportunity, at a convenient tiee and place, to present 

to the agency or hearing exaeiner~ wP~~or-oret--ew?deftee 

?n--oppes?t+en-to-the-e~eneyas-eetion-~-refuset-to-eet-op-e 

wr?tten-steteeent-ehette~n,-the--~oones--apon--~ieh--th• 

egeney-he•-eho .. ~o-j•st+•y-+ts-eet+on-or-+nect+ont 

fll MRJJIEN _Q8_ ORAL EyiOEMCE IN OPPQSITIQN TO THE 

6liilfU 1 S A[, II PH OR BEE ySAL lii....M.l.i. 

fill A WRITTEN STATEMENT CK6tlfNGING THE GBQUNOS uPON 

llil.rJ:L THE AGEN(.L....till__QiQllfL TO JUSIIFY........ll1........At.IlO!UlB. 

INAtllON; OR 

Cllll OTHER VR~ QB QRAL EYIPENCE _&ELATINu ....lQ__!Hf 

r.atilUIED USE; 

(b) if the objections of the persons or parties are 

overruled. provide a written explanation within 7 days. 

(Z) The record aust consist of: 

(a) the notice and sueaary of 

oppos;tion; 

(b) evidence offered or considered; 

grounds 

(c) any obJeCtions and rulings thereon; 

of thP. 
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(d) all eatt•rs placed on the record after ex parte 

communication pursuant to .. e.eet~ Z-'t-613; 

(e) a recording of any hearing held, together with a 

$tatement of the substance of the evidence received or 

considered, the written or oral stateeents of the parties or 

other persons, and the proceedings. A party may object in 

~riting to the state•ent or may order at his cost a 

transcription of the recording, or both. Objections shall 

become a part of the record. 

(3) Agencies shall give effect to the rules of 

privilege recognized by la~. 

(4) In agency proceedings under this section. 

irrelevant, ieaaterial. or unduly repetitious evidence must 

be excluded but all other evidence of a type com•only relied 

upon by reasonably prudent persons in the conduct of their 

affairs is ad•issibleo whether or not such evidence is 

ad•issible in a trial in the courts of Montana. Any part of 

the evidence may be received in written for•• and all 

testi•ony of parties and witne$ses eust be made under oath. 

Hear$ay evidence •ay be used for the purpose of 

supplementing or explaining other evidence, but it is not 

sufficient in itself to support a finding unless it is 

adeissible over objection in civil actions. 

(51 A party may petition for review of an informal 

agency decision pursuant to part 7 of this chapter. 
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Section 4• Section 2-4-621t MCA, is a•ended to ~ead: 

"2-4-621. When absent .e•be~s rende~ decision 

p.-ooosal for decision and oppo~tunity to submit findings and 

cooclu~ion~ ==-~dif~QD_~ agenc¥• (ll When in a 

contested case a majority of the official~ of the aqency who 

are to render the final decisinn have not hPard the case--e~ 

~~ed--the-r~ee~d, the decision, if adverse to a party to th~ 

proceeding othe~ than the agency itself, may not be •ade 

until a proposal fo~ decision is served upon the parties and 

an opportunity is affo~ded to each party adversely affected 

to file exceptions and present briefs and oral argu~ent to 

the officials who are to render the decision. 

(l) The p~oposal for decision 'he++ mu~ contain a 

stat~ment of the reasons therefor and of each issue of f~ct 

or law necessary to the proposed decision, pr~pared by thP 

person who conducted the hearin1 unless h~ becomes 

unavailaole to the agency. 

1'l ill __ lb.L_agenr;~U~IU!t the ~tJUm~al_f\ll:_1er.uion....il!l 

19 tne_ag~or;~~_iiaal_QLdeLa-Ib~~DkX-lD-il~-lioal-oLa~~--E~¥ 

zo ~~~~r;t __ QL-_naaifl_t~_r;on~uii~f-Laa_aoa_iot£~Letatigo 

21 gf_aamlDijt~at~L~in-the_~~taL_aer;ijign_n~_ma¥ 

22 OQLU:~_w:_•odi h tbg__fl.ruU~gf fact uoteu_tlnL_4!UlO(;): 

23 ti~~t__aeteLmlne~-~m-~-LII~ill¥_gf_t~-~mplete_a~Q~d-aod 

24 jtJl1~-¥itb_~~tir;ul4Lit¥_io_tbe_~~-t~Lthe_finain~s__Qf 

25 far;t __ ~e__UQt_~aea_~gn-~~lltent_aub~tantial_e~iaeo~e-a~ 
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t.h.U J.b~Lor;eiU1uJgj_gn....Jtbi r;tJ_tbiLf iod i ng s ~--Jl .. Uil . .tL-l1i.d 

WlL~llL..tU.tn...._il.UJio:t...iti-Leou i reagot s gf 1 Alf• The a genu 

~~pt_QL-Ledu~e_tne_r;ecoa•llod«d QI!Oaltx in _a_ prgposal 

1AL-~~g0-Qut_aax_ngt_iocre4Se it Jtitbout a Levie• of tb£ 

~llllle:t..l! __ ~e~ul. ~==tb.e=o~ --o--~ru::io::uun~aa 

~ocx~s=~derx::tinds::~~be=oacncy-oetion=-~~n::b~ 

ta~h::ot::aaliciousix~::tbt--cca%~•word-ottorney-fee,--ood 

l:j2.1t :1.:: t.o:: tbe::a~ti.en!l-~r reyo H±Dsi=~U~tln 

H.LJ._....Jl.eaLiDg __ Q.f~ wbo js a ••t>er of •o a~x 

Qdludi~ti~Q¥_aJl¥_gaL1icio4te ;o the-!QLmulation of--the 

.aQJ!O~:t!r. __ fi.D.U _ _g.ulJiL1-~~ be nas_$aQ.}.jtl.iULllL bu 

UUil~_a~_bt!QLiOg_Qtfir;&La• 

StCilUM_i. _ _tQ~AllQ~ SECTIOK_l~lfMUE2_10 __ Df 

~QDlElto __ Ai_AN_l~lt~AL-fABL_Df_IllLf-ZL-kH&elf~_A~Q_ltll 

e&C~LSlObS_CO~I!l~tO_lM_!llLE-l~APTEB 4a 6£PLl_IQ_sEC!lO~ 

l• 

-End-
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SENJ\'I'E S'l'l\ND INC COMM IT'l'EE rmPoH.T 
(~Judicidry) 

'l'hdt House Bill No. 242 be amc·rHlc•d ils [ollows: 

1. P.:-tqe 4 1 line 2. 
Strike: "subsection" 

2. Page 6 1 lines 5 through 8. 
FollowiiFJ: "record." on line 5 
Strike: rcmuinclcr--of line 5 through line fl 

3. Paqe 6. 
Followin<J: line 12 
Insert: "Section 5. 'l'IIERE IS A NEW MCA SEC'riON 'l'lll\T READS: 

"Section 5. Codification. Section 3 is intended to be 
codified as an intecJral parl of Title 2 1 chapter 4 1 and 
the provisions con ta incd in T i t_lc 2 1 chapter 4 1 apply to 
S('ction 3." 


