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adopted. 

Third reading, amendments 
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INTROOUC.ED BY ~= BILL NO • .A.S_ 

BY REOUEST OF TH~ C.ODE COMMISSIONER 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO CONTRACTS AND OTHER OBLIGATIONS 

AND REPEALING SECTION Z8-l-ll12o MC.Ao ANO SECTION 64-104, 

R.C.Ho 1'147.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 28-1-103, MCA, is ..ended to read: 

•zo-1-103. What rules govern interpretation of 

contracts and other obligations. The rules ~ich govern the 

interpretation of contracts are prescribed by ehepters-~e"d 

3-~ this titl~-+-r~-t~gh I • ~ and 3• ! 785 ~ 

~· Other obligations are interpreted by the sa•e rules by 

which statutes of a si•llar nature are interpreted.• 

Section z. Section ZB-1-504o MCAo is a•ended to read: 

•za-1-504• When obligation to be interpreted as though 

tnere-were a ~;.,g+e J;larticular alternative djd opt e11i st. If 

one of the alternative acts required by an obligdtion Is 

such as the law will not enforce or beco•es unlawful or 

impossible of perforeance, the obligation is to be 

interpreted as though the other or others stood alone.• 

Section 3. Section 28-1-1002, MCA, is a•ended to re~d: 
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•z8-l-lOOZ. When burden of obligation •ay be 

transferred• The burden of an obligation .ay be transferred 

with the consent of the party entitled to its benefitso but 

not otn.rMiseo except as provided by 78 17 ~&5 Title TOw 

chapter lle part 2.• 
Section 4• Section 28-1-1103, MC.A• Is a .. nded to read: 

•ze-1-1103. Perfor.ance to one of several joint 

creditors. An obligation In favor of several persons is 

extinguished by perfor.ance rendered to any of t~. except 

In the case of a deposit •ad~ by owners in co.-on or In 

joint ownership, which Is regulated by Title 70 9 ehee~ers 5 

ei'Mf-(r--d ~~-·~ s •• _...,"_.....~~~~ ...... ~.~ 
M chapter 6. • 

Section s. Section 28-1-1106, "CAr is a•ended to read: 

•28-1-1106. Application of perforaance vhen there are 

several obligations. Whe~ Whenever a debtor under several 

obligations to another does an act by way of perfor•ance 9 in 

whole or in part, which Is equally applicable to tMO or •ore 

of such obligations, such perfor.ance MUSt be applied as 

follows: 

(lJ If, at the ti~ of perforeance, the intention or 

desire of the debtor that such perfor.ance should be applied 

to the extinction of any particular obligation &e ~ 

•anlfested to the creditor. it •ust be so applied. 

(2} If no such epp+~et+on-he lnteotjgn or desjre js 

HE> J~:~ 
I N T R 0 D U C E D B I L L -z-
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then _.... un!·fntedo the creditor, within a ~eason'>bte tl•e 

after such perforaanceo aay apply It toward the extinction 

of any obl ige~tlon perfor~~~ance of which was <lue to hill fro"' 

the debtor at the ti .. of such perfor•ance, except th~t if 

si111ila~ obligations were due to hie, both incllvidually .md 

CIS a trustee, he eusto unless otherwise dirPctPd hy the 

debtor, apply the perforaance to the extinction of all such 

obligations in equal proportlony• eftd-&n AD application once 

aad~ by the creditor cannot be rescinded without thP. consent 

of tM• debtor. 

( 3) If mt+ttter pert:y-..tte~-suef!l app 1 i cat I on lL-Wn 

.ad&~ prescribed in subsection Ill ~ within the tiee 

prescribed here+n, the perforaance eust be appl led to the 

extinction of obligations In the following order and, if 

there be~ eore than one obligation of a particul"r class, 

to the extinction of all In that class, ratably: 

(a) flrst--eflnterest due at the ti•e of the 

perfor-nce; 

(b) second--efprincipal due at that tiae; 

(c) thlrd--e4the obligation earliest in 

aaturlty; 

ddte of 

(d) fourth--efan obligation not secured by a lien or 

collateral undertaking; 

(e) fifth--efan obligation secured by a lien 

collateral undertaking.• 
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Section 6. Section 28-l-llllo MCA, is a.anded to read: 

•zB-1-llll· Receipt for •oneyo Instrument• or property 

delivered. tlt Whoever pays money or delivers an instrument 

or property is entitled to a written receipt therefor from 

the person to whoa th~ pay•ent or delivery is aad~ and may 

demand a proper signature to such receipt as a condition of 

the pay•ent or delivery. 

t~--A- deb~ot"----r~-t~eqa·h·e-h·o-h~e~+tet" 

e-wr+~t•n-reee+~~or-eftY-property-de++wered-+n--~er~cr•enee 

c+-h+~-eb++~OftY· 

Section 1. Section 28-1-1202, MCA, is amended to read: 

•za-1-rzoz. Effect of offer. tt-t-""-e+Hr-+n-,.+~+"~ 

to-pey-e-J'ert+ea+er---ef aene ror--H--de++wer--s--wr+tten 

+nst:ra-nt --or---,ee+++e-;ter-tte+--property--+sr--+ f'--n ct 

~Jtt~a+¥tJ+eft-t-w t:he a~e+-pf'edaetfon-mut-tender--<0+ 

the-eefteYY-+n!lt?-.enty-or-prepert:yw 

t~~ An offer of payaent or other performance duly 

aadey--eheagh--t~--t+t+e--w--~--th+n~--c++et"ed--be---net 

~~~--te--the-ered+wry stops the runninq of interest 

on the obligation and has the sa•e effect upon all incidents 

of tbc pbligatjon as a perfor•ance thereof, whether or not 

~ title to anJthjng offered js transferred to thg 

u.&d.it.aL·. 

Section B. Section 28-l-1205, MCA, is amended to read: 

•zs-1-1205. To who• offer must be made. An offer of 
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perfor•ance •ust be •ade to the creditor. to any one er-~ 

or •ore joint creditors. or to a person authorized by one or 

more of the• to receive or collect what is due under the 

ob 1 i gat ion ++--ti-~81"4W-etftfteta~,.-ert-~-lti! 

ttt:-t:tte-p+eee-wttet-e-i:he--ef~.ay-tte--.etl--e.--++--neb 

wf\e-re¥e-r-i:tte-ered+t:or--rbe~. • 

Section 9. Section lB-1-1212, MCA, Is a.ended to read: 

•2a-1-1212. Objections to •ode of offer -- waiver. All 

objections to the eode of an offer of perfor•ance vhlch the 

creditor has an opportunity to state at the ti.a to the 

person •aking the offer and which could be then be obviated 

by h~ such person are valved by the creditor if not then 

stated. If the objection js to the aepunt pf RODe¥• the 

terms g& the jnstruwent· gr the awount or kind gf prgpertr 

offered• the credjtgr -ust specify the awpunt• t•r•s• qr 

kind vhjch be requires.• 

Section 10. Section 28-l-1303• MCA, is aaended to 

read: 

•28-1-1303. Effect when perforaance prevented by other 

causes. If Lull perfor•ance of an obligation Is prevented by 

any cause excusing perforaance other than the act of the 

creditor• the debtor is entitled to a ratable proportion of 

the consideration to which he vould have been entitled upon 

full perforaanceo according to the benefit which the 

creditor receives froe the actual performance.• 
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Section 11• Section 28-2-lOZt HCAt is aeended to read: 

•20-2-102. Essential ele8ents of a contract. t., It is 

essential to the existence of a contract that there'~~ 

be: 

tet~ identifiable parties capable of contracting; 

tbtlZ! their consent; 

tetLll a lawful object; and 

tdt~ a sufficient cause or consideration. 

te-t--ft-H-- ••nt: I e~ t:o-t:M-Ytt-t+d+t:y-l)i'-e-eont7'~--not: 

on+y t:het the ~ert+ea--~e-~+st:-bat:-t:het:-+t:-sttou+d-be 

PD'Sfb1e to=lde~tify t:heew• 

Section tz. Section Z8-2-ZOlw "CA• Is a8ended to read: 

•2a-2-201. Who eay contract. All persons are capable 

of contracting. except einors. persons of unsound eindw and 

persons deprived of civil rights. Minors and persons of 

unsound •lnd have only such capaclty as Is defined by 

~-4jt+T~'l~t+T-i!~&i'--t:ht"-'fh--~~-i!M thi.L_-llULt' 

28-to-to~. and Title ltlw chapter 1•--~ert:s-+-t:h~~ 

~ ltl l 383·· 

Section 11. Section 28-2-ZOb, MCA. is aeended to read: 

•za-Z-Z06. Assign•ent of nonnegotiable written 

contract. A nonnegotiable Nritten contract for the pay•ent 

of •oney or the dellverr of personal property •ay be 

transferred by endor~e•ent +n-l+we-.enner-wTth the 5ame a5 a 

negotidble +~t:ra•ent~ Instrument. Such endorse.ent ~+l 

-6-
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~reft,.~ transfsrs all ~he righ~s of the asslqnor under th~ 

+ft'tr~.ent cqn~ract to the assignee. subject to dll equities 

and defenses ewlstinq in favor of the Mek~ ~uotract debtor 

a~ the tiae of the endorseaent gr arl1ing be~ ngtlce gf 

the as$ign•ent js receivpd by bje.• 

Section 1~. Section 28-2-~03, MCAo i~ amended to read: 

•za-2-~03. What constitutes •enace. Menace consis~s in 

a threa~ of: 

(1) such duress as is specified In subsections (1) and 

(3) o~ 28-Z-+OZ: 

(L) unlawful and violen~ injury to the person or 

property of any such person ..-.,_,eeifie~ in circuwstances 

descriked In 28-2~02; or 

(3) injury to the character of any such person.• 

Section 15. Section za-Z-501• MCA. Is aaended to read: 

•28-2-501. How consent Is co .. unicated. (lJ Consent 

can be co.-unlcated with effect onty by so.e act or oaission 

of the party contracting by which he intends to cowaunicate 

it or which necessarily tend& to such co..unlcation. 

(21 If a proposal prescribes any conditions concerning 

~he cow.unica~ion of its accep~ance. the proposer is not 

bound unless they are confor~d to; but in other cases• any 

reasonable and usual aode jn conforwjty with sub$ectjon ll) 

say be adopted.• 

Section 16. Section ZB-Z-50Z, MCAo is awended to read: 

-7-
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•za-z-5oz. When consent is considered fully 

co .. unicated. Consent is 6eewe8 con5jdered to be fully 

co,.•unic<>ted between the parties as soon as the party 

,JCcepting a proposal bas put his acceptance in the course of 

tr.~nsoti ssion to the proposer in conformity ~e Jtilll 

~6-i-set~i~ ze-2-501.• 

~ection 17. Section ZB-Z-50~. MCAo is amended to read: 

"28-2-5~. Acceptance to be absolute. An acceptance 

~ust te absolute and unqualified or Must include in itself 

an acceptance of that character which the proposer can 

separate froa the rest and which will ee~e+Hde ~ the 

person accepting. A qualified acceptance is a new proposal." 

Section 18• Section ZB-l-51Zo MCAo is awended to read: 

•28-2-512• How proposal revoked. A proposal is revoked 

by: 

(11 the co•wunication of notice of revocation by the 

proposer to the o~her party In the manner prescribed by 

~~e+t+t ZB=Z-5Ql and 28-2-502 before his acceptance has 

been co .. unlcated to the foraer; 

(ZJ the lapse of the time prescribed in such proposal 

for Its acceptance or• if no time is so prescribed. the 

lapse of a reasonable time without communication of the 

acceptance; 

(3) the failure of the acceptor to fulfill a condition 

precedent to acceptance; or 

-8-



l 

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1b 

17 

18 

19 

20 

Zl 

22 

23 

24 

Z5 

LC 0018/01 

(~) the death or +~~ serjm•s aental IJJoe,s of 

the proposer." 

Section 19. Section 28-2-707• ~CA• Is a.anded to read: 

"28-Z-707. llhat conditions vola. A condition In a 

contract the fulflll.ant of which Is !.possible or unlawful 

within the •eaning of part 6 

or which is repugnant to the nature of the Interest cr•atQd 

by the contract Is void." 

Section 20. Section 28-2-72Zw HCAw Is a.anded to read: 

"28-Z-722. Contracts for personal services ll•lted to 

two years. A contract to render personal seTY+ee-e~~r ~hen 

II'Pewided in ~~ c~er--en 

81'1"'""~+~ seryices cannot be enforced against the 

e•ployee beyond the ter• of Z years fro• the co•aence•ent of 

service under it•~ but if the eaployee voluntarily continues 

his service under It beyond that tlae. the contract aay be 

referred to as affording a presueptive aeasure of the 

compensation.• 

Section 21. Section Z8-Z-903w HCA• Is ... nded to read: 

"28-2-903· What contracts eust be in writing. Ill The 

following eont~act~ agreeaents are invalid unless the sa•e 

or so•e note or aeeorandue thereof be ~ in writing and 

subscribed by the party to be charged or his agent: 

(al an agreeeent that by its teres is not to be 

perforaed within a year froe the •aking thereof; 

-9-
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(b) a special proeise to answer for the debtw defaultw 

or •lscarriage of another• except in the cases provided for 

in 28-11-105; 

(c) an agreeeent •ade upon consideration of earriage 

other than a evtual proelse to earry; 

(d) an agr ... ent for the leasing for a longer period 

than 1 year or for the 5ale of real property or of an 

in~erest ~herein. Such agreeeent, if eade by an agent of the 

party sought to be chargedw Is Invalid unless the authority 

of the agent~ iA in writing• 4Qd subscribed by the party 

sought to be charged. 

(e) an agre .. ent authorizing or e•ploying an agent or 

broker to purchase or sell real estate for ca.pensatlon or a 

co••lsslon. 

(2) §ft-~f-e+t-in! c.,.__the-ttgre .. ent h-+ft'Yri+if 

_._. __ ~ ••- --•-• note er -and•• tlw~eof'-be--in 

w~+t+n~ene-~scpihed hy-~he-p~ty-~herged er-by-h+s-~t 

ev+denee.--~hereferev Evidence of t~ an agreeeent eennet be 

received d8•crlbed in 5Ybaection fit i$ not adwi$Aible 

without the writing or secondary evidence of its contents•a 

tat--·~-M-t+te~-tty--+t~--t----+--eio--ioo--lte 

~--~i:t'l+n-11-yeet"-i'~o-the--lt+n~-thereo .. 

tbt--tt-sl'ee+e+-~e-tit-eM'Wet'~he debt• de~ 

er--e+see~~+eqe-of-enot~.-~tel't-+n-the-e~es-l"'ow+ded-i'or 

+t~->!8-~...U!t-t 

-10- f/8 jg!) 
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i;et- - •1111'--M -~-" een~&t~-ofo---rrlsee 
~~ 

tdt sn ~reeaerl't ~e.--'=he-+-~+rrq-f'e.--e-+cm~-~+ee 

theft-t-yeer-~or-the--.-+e--o+--.-ee+--p.-operty--..---e+--en 

-i-ft~ft-there il'l..-5ech-e'J1"-.eft~-~•-.....te-fty-MI-~t-ofo_._ 

~--.ew,~-te-be-eherged• is-+n.e+~-en+ess-~~~ 

of-t:M aaeat M +n ~~·-.u"~+l!ted-e,.-the--p~-~ht 

t:e tJe eharoedw 

{3) No eyidence Is ad•issible to chdrge a person upon 

a re~resentatlon as to the credit of a third person unless 

such representation or soee ae80randua thereof ~ !A in 

vritlng and either subscribed by or in the handvritlng of 

the party to be charged. 

l"l Subsections {1) and (2J she++ da not apply to 

agre..ents subject to the Unlfora Coa.arcial Code.• 

Section 22. Section 28-2-905• MCAo is aaended to read: 

•za-2-905. When extrinsic evidence concerning a 

written agrae.ant aay be considered. (1) W~ Whenever the 

teras of an agreeaent have been reduced to writing by the 

parties. it is to be considered as containing all those 

teras. andY~~ore Tberefgre, there can be between the 

parties and their representlves or successors in interest no 

evidence of the teras of the a~reeaent other than the 

contents of the writing except in the following cases: 

(a) where ¥bAD a eistake or iaperfection of the 
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writing is put In Issue by the pleadings; 

(b) w~ ¥baD the validity of the agreeaent is the 

fact in dispute~ 

[2) Bet-t~ ~ section does not exclude other 

evidence of the circuastances under which the agree~nt was 

made or to which it relates. as d@~fned descrjb~ in 

l-4-102o or other eyjdeoce to explain an extrinsic asbiquity 

or to establish ille9ality or fraud. 

(3) The ter• •agreeiiE!nt•• for the purposes pf this 

i«Ctjono includes deeds and wills as well as contracts 

between parties.• 

Section 23. Section 28-Z-1701• MCA, is aMended to 

read: 

•za-2-1101. How contract extinguished. (1) A contra~t 

•ay be extinguished In ++ke the same manner w+th as any 

other obligation and also in the •anner prescribed by ~ 

16 and this seet+eny-~~-~68+Y-~e-~~6S~y-ene-~8-~~T8~ 

tltt'etf9h-M-~ aK.t· 

read: 

(2) A contract is extinguished by its rescission.w 

Section ~4. Section ZB-Z-1711• MCAo Is amended to 

•ze-Z-1711· When party •ay rescind. A party to a 

contract •ay rescind the sa.e in the following cases only: 

(1) if the consent of the ~arty rescinding or of any 

party jointly contracting with him was given by mista~E or 

-12-
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obtained through duress • .enaceo fraudo or undue influence 

exercised by or with the connivance of the party as to vhoa 

he rescinds or of any other party to the contract jointly 

interested with such party: 

(Z) ifo through the fault of the party as to whoa he 

rescinds, the consideration 

whole or in part; 

for his obligation fails in 

(3) if such consideration becoaes entirely void froa 

any causej 

141 if such consideration, before it is rendered to 

hiao fails in a aaterlal respect froa any cause 0 or 

(5) by-c~~-e~ if all the other parties con5•ot·• 

Section 25. Section Z8-3-Z06o KCAo Is aaended to read: 

•2R-3-206. Uncertainty to be resolved against party 

causing it. In cases of uncertainty not reaoved by parts 1 

through 5 of this chapter. the languaqe of a contract should 

be interpreted most strongly against the party vho caused 

the uncertainty to exist. The proalsor is presuaed to be 

such partyo except 1b4t in the case gf a contract between a 

public officer or bodyo as sucho and a private partyo ~ 

whfch It is presueed that all uncertainty was caused by the 

private party.• 

Section 26. Section 28-3-403, HCAo is aeended to read: 

•28-3-403. Evidence of usage to clarity. In conformity 

with the rules of evidenceo upon a trial evidence •ay be 

-13-
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given of usage to explain the true character of &ft~-&r ~ 

contract ~ l1 such true character is not otherwise 

plaino but usage Is never adaissible except as an instruaent 

of Interpretation.• 

Section 21. Section ZB-3-702, MCAo Is aaended to read: 

•za-3-lOZ. Necessary 

that In law or usage are 

and incidental teras. All things 

considered as incidental to a 

contract or as necessary to carry it Into effect are i•plied 

therefroa unless soae of the• are expressly •entloned 

therein, when jo which case all other things of the saae 

class are ~ cgnsld9ced to be excluded.• 

SecUon Z8e Section l8-1Q-1Mo MCA, Is a-nded to 

readr 

•za-lD-104• Who aay appoint an agent, who aay be an 

agent. Any person having capacity to contract• except a 

alnaL1 •ay appoint an agent. and any person aay be an agent. 

A-rifte1" eeft"et: g I we-e-ft~fHt-ef'-powe-rw• 

Section Z9. Section 28-lD-111• ~CA, is aeended to 

read: 

•28-10-211. Ho~ agent's act ratified. ~ ratification 

can be eade only in the manner that would have been 

necessary to confer an original authority for the act 

ratified oro whe~ vbeneyer an oral authorization would 

suffice, by knaMiDw!¥ accepting or Pe~trein+n9 Letaining the 

benefit of the acty-.. ~~~ce-thereo+.• 

-14- H/3 I~:;-
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Section 30. Section 28-10-301, MCA, is a.ended to 

read: 

•28-lQ-301. Agent not to <>x<•·"d a~tu'll authority. An 

agent au~t not exceed the 1 imits of his ~ctual authority as 

defined by p-i:s-~y-i'.,.-eftd-4o-tl"'""'ln--8· ef this chapter ·•nd 

parts 5 and b of chapter 11 of Title 31.• 

Section 31. Section ZS-10-4~4, M(A, is a•ended to 

read: 

•ze-10-olteft. W~n and as to wh:}m a<Jent • s authorIty 

rest !"I cted. £very agent has actually such authority as is 

defined by t:Ms-pt'l1"t•-perb-'l•-'i!•-end-5-thro~h--tt--ef thIs 

chapter• and parts 5 and 6 of chapter 11 of Title 30 unless 

specially deprived thereof by his principal and has even 

then such authority ostensibly except as to persons who have 

actual or constructive notice of the restriction upon his 

authority.• 

Section 32. Section 28-10-~05, MCA, i!i aaended to 

read: 

•ze-10-4o05. laplied powers of a1ent. An aqent hds 

authority to: 

(1) do everything necessary and proper and usualo in 

the ordinary course of business, for effecting the purpose 

of his agency; and 

(2) aake a representation respecting any matte~ of 

facto "~-+ne+oe+~ ~ the teras of his authority. but 
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upon which his right to use his authority depends and the 

truth of which cannot be determined by the use of reasonable 

oiligence on the part of the person to who~ the 

r~pr,?sentation is ~ade.M 

Section 33. Section ZS-10-~oz, MCAo is aeended to 

r~<:!!d: 

•z8-lo-so~. Effect of unauthorized el'lploy!Jlent of 

subagent. If an agent eaploys a subagent without authority. 

the former Is a principal and the latte~ his agent ~nd tne 

principal of the for~~er has no connection with the latter • ._ 

~r~-eg~~-e~~-~s-ftOt-respons~b+e--es--~ue~-te--t~ 

;.r+fte+pe+-of ~he l e~ • 

Section 34o· Section Z8-10-703o MCAt j s. "Jmen~jed t,... 

read: 

•.zs-lo-703. Responsibility cf agent when third person 

cl3ims property received for principal. If an agent receives 

anything for the benefit of his principal to the possession 

of which another person is enti tledo he must• on demand. 

5urrender it to such person. or so much of it as he has 

under his control at the time of demand. on being 

inde•nified for any advance which he has made to his 

principal, in good faith• on account of the same~ en~ tle is 

responsible therefor ifo after not+ee--te-the-ewner ~ 

~·he delivers it to his principal." 

Section 35. Section .Z8-1Q-70'to MCAo is amended to 
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1 read: 

:z •zs-1o-104. Applicability of laws relating to capacity 

3 to contract. The provisions of this part are subject to the 

4 provisions of 'tttt--~-28 i i!8+. 

5 chapter z, part z; 28-lG-l~y ~ and Title ~~. chapter ly 

6 p~~~s-~-~~~-exeep~~~3&3.• 

7 Section 36. Repealer. Section 28-1-1112• MCA• and 

8 section 64-1~. R.c.M. 1947• are repealed. 

-End-
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Approved by Committee 
on Judiciary 

INTRODUCED BY o~.- Bill NO. _.11.£.. 

BY REQUEST OF THE CODE COMMISSIONER 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE ANO 

CLARIFY THE LAWS RELATING TO CONTRACTS AND OTHER OBLIGATIONS 

AND REPEALING SECTION 28-1-1112, MCA, AND SECTION ~-10~, 

R.c.M. I9't7.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANAI 

Section 1. Section 28-1-\03, MCAw is .-.nded to readt 

•z8-1-103. wha~ rules 90vern imerpr~ation of 

contracts and other obligations. The rules which govern the 

interpretation of contracts are prescribed by ehept~-~nd 

3-&f this titlet 1 • z~ •hr .. gh 1 • ees. and 39 z 785 Ilt1e 

l• other obligations are Interpreted by the sa .. rules by 

which statutes of a similar nature are Interpreted.• 

Section z. Section Z8-1-504t MCAo Is a .. nded to reads 

•28-1-504. When obligation to be interpreted as though 

t:~ere-wfl'e a s+ft~e part-icular alternative did not exist.• If 

one of the alternative acts required by an obligation is 

such as the lav will not enforce or beco .. s unlawful or 

impossible of perforaance, the obligation is to be 

interpreted as though the other or gtbers stood alone.• 

Section 3· Section ZB-1-lOOZt MCAo is aeended to read: 
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•za-1-100z. When burden of obligation eay be 

transferred. The burden of an obligation aay be transferred 

vlth the consent of the party entitled to its benefits. bll't 

not otherMise, except as provided by Title 10. 

chapter lle part z.• 

Section 4. Section ze-1-l103t MCA, Is aeended to read: 

•zs-1-1103. Perforeance to one of several joint 

creditors. An obligation in favor of several persona is 

extinguished by perforaance rendered to any of thea, except 

in the case of a deposit eade by owners In co.-on or in 

joint ownership, which is regulated by Title JOe ehe~~ers-§ 

M Chapt-er r..• 

Section 5. Section 28-1-1106• MCAt Is aaended to read: 

•ze-1-1106. Application of perfor•ance when there are 

several obligations. ~re Mbepeygr a debtor under several 

obligations to another does an act by way of perfor•ance, In 

whole or In part• vhlch Is equally applicable to two or aore 

of such obligations. such perforeance .ust be applied as 

follows: 

(1) If, at the ti.e of perforeance, the intention or 

desire of the debtor that such perforeance should be applied 

to the extinction of any particular obligation be La 

•anifested to the creditorw it eust be so applied. 

If (2) such epp++eeio+on-t>e Jntentlpo gr desire j1 

i+l3 1~5 
' CONSENT CALENDAR 

no 
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then aede wanlfe5ted• the creditor, within a reasonable tlae 

after such perforaance. aay apply it toward the extinction 

of any obligation perfor.ance of which was due to hie fro• 

the debtor at the ti .. of such perforeanceo except that if 

siallar obligations were due to hi•• both Individually and 

as a trust••• he ~st. unless otherwise directed by the 

debtor• apply the perforaance to the ~xtinctlon of all such 

obligations In equal proportion•• and-&n AD application once 

aade by the creditor cannot be rescinded without the consent 

of ttM debtor. 

(3) If l'lritite~y-.ahs--flteft application 15 not 

Wldt ·as arescrlbfd in subatetion C1t or 121 within the ti .. 

prescribed "-+ft• the perfontance ..,,t be appl led to the 

extinction of obligations In the following order and, if 

there belA .ore than one obligation of a particular class, 

to the extinction of all In that class• ratably: 

(a) flrSt--eflnterest due at the tlee of the 

per for-nee; 

(b) second--.fprincipal due at that tlee; 

(c) thircl--eft.he obl igatlon earliest. In date of 

eaturit.y; 

(d) fourth--e+an obligation not secured by a lien or 

collateral undertaking; 

(e) fifth--ofan obligation secured by a lien or 

collateral undertaking.• 
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Section 6. Section 28-1-1111• MCAt is aeended to read: 

•z8-1-1111. Receipt for eoney. Instrument• or property 

delivered. t., Whoever pays money or delivers an instrument 

or property is entitled to a written receipt therefor froe 

the person to whoa the payaent or delivery is eade and ~ay 

demand a proper signature to such receipt as a condition of 

the payeent or delivery. 

t~ A debtor-hes-e-~~-to-~eqe+re-~ros-~~s-ered+t~ 

of-~ebligatlon•• 

Section 7• Section 28-1-1202• MCA, is a•ended to read: 

•ze-1~1202. Efrect of offer. t+t-*n~r-+n-v~+t+n~ 

to-fl1lT-e-p1Wt:+~~ tMney --~--de+i-Ye-1"--a---.n-+t:tet'l 

+ri~M or speelf•e -perseftai-~~rty--+s.--+f--not 

eeeeptedw eqeiwelent ~a t~e eetae1 p~eet+on-end-tene~--o~ 

~he •eneyw•fnstta .. ntw-er-prepertyw 

t~ An offer of payeent or other performance duly 

eade.- thoagh ~he ·ti~fe -~-the--tft+~--of+ered--be---net 

~~~~~h&-er~~ stops the running of interest 

on the obligation and has the sa•e effect upon all Incidents 

of the obligation as a perforeance thereof, whether pr opt 

thp title tg anything pffprpd i5 traosferrpd tp the 

creditor.• 

Section a. Section 28-1-1205, KCAo is aeended to read: 

•z8-1-1ZOS. To who• offer must be •ade. An offer uf 
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perforeance cust be •ade to the creditor. to any one e.-~ 

or •ore joint creditors• or to a person authorized by one or 

~ore of thee to receive or collect what is due under the 

oblIgatIon +4'-'fltett-et"ed+i:er-M"-ett~f.ted-~n-i • I'Pesen~ 

~he oleee where ~he _.far aey· ~ 
-·· if~ 

.m---~M-et-e~er aey be foane. • 

Section 9. Section Z8-1-1ZlZ• NCAo Is a.ended to read: 

•2a-1-1212. Objections to aode of offer -- waiver. All 

objections to the aode of an offer of perforaance which the 

creditor has an opportunity to state at the ti.. to the 

person eaklng the offer and which could be then ba obviated 

by~ such person are waived by the creditor If not then 

stated. lf thg gbjectipn js tP tbe awpyot gf .aner• the 

teres of the jnstru.eot• gr tbe aegupt gr kipd gf prgpertr 

offered. the creditor aust sptclf¥ the aeount• teresa gr 

kind whic;h he requires.• 

Section lOa Section ZB-1-r.303• NCA, is aeended to 

read: 

•za-1-1303. Effect when perfor.ance prevented by other 

causes. If 1Yll perforaance of an obligation is prevented by 

any cause excusing perforaance other than the act of the 

creditor• the debtor is entitled to a ratable proportion of 

the consideration to which he would have been entitled upon 

full perforaanceo according to the benefit which the 

creditor receives froa the actual perforaance.• 
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Section lla Section 28-Z-102• KCAo Is aaended to read: 

•za-2-102. Essential alaaents of a contract. ~~ It Is 

essential t.o the existence of a contract that there ~~ 

be: 

tetL11 jdantjfjabla parties capable of contracting; 

fb'tl.Z.l theIr consent J 

~U,l a lawful object; and 

tdt~ a sufficient causa or consideration • 

.... ., ~-~ ~· ......... .._ •• -·ht: b•t: ~-~ i~ shoa~e be 

aeaafhla-to-tdent:ify t~ ... • 

Section tz.· section Z8-Z-Z01• RCA• Is a .. nded to read1 

•2a-2-201. Who aey contract. All persons are capable 

of contracting. except ainors. persons of unsound aind• and 

persons deprived of civil rights• Nlnors and persons of 

unsound alnd have only such capacity as Is defined by 

Ml ~ ll.•h ?'f l nlw i!ll iii! i!!8i!! ~hra•'h i!!ll iii! i!!M this part., 

28-'lG-'104• and Tlt.le ~h chapter ly-~1 t:llrea~ 

~ olt1 1 38~.· 

Section 13· Section 28-2-206• MCA• Is .-ended to read: 

•za-Z-206. Asslgnaent of nonnegotiable . vritten 

contract. A nonnegotiable written contract for the pay .. nt 

of .aney or the delivery of personal property aay be 

transferred by endorse .. nt. +n-++Ke-.eftneT-w+tn the same as a 

negotiable +nwttasent:s lostruwent• Such endorse_.nt shett 
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~ren~ep transfers all the rights of the assignor under the 

+n~~ contract to the assignee, subject to all equities 

and defenses existing in favor of the .aker contract debtor 

at the tlee of the endorseeent or arl5lng before notice of 

the Bl$jgQ8ent ij recelyed by biwe• 

Section tit. Section 28-2-403, MCA, Is a.anded to read: 

•28-2-~3. What constitutes .anace. Menace consists In 

a threat ofl 

{1} such duress as is specified In subsections (1) and 

(3) of 28-l-.OZ; 

(2) unlBMful and violent Injury to the person or 

property ~ .,., such person 

dascrlb8d in ZB-Z-4021 or 

..... ,. ... , ... in clrcuast•nc;e• 

(3) injury to the character of any such person.• 

Section ts. Section Zl-2-501• MCAe Is a .. nded to readz 

•z&-2-501• How consent is coe.unicated. (1) Consent 

can be co..unicated ~lth effect only by soee act or oalsslon 

of the party contracting by ~hich he Intends to c~nlcate 

it or ~hich necessarily tends to such co..unlcatlon. 

(Z) If a proposal prescribes any conditions concerning 

the c-nicatlon of Its acceptance, the proposer is not 

bound unless they are confor .. d to; but In other caseso any 

reasonable and usual .ode in cqnfor•it¥ with subsection Ill 

eay be adop~ed.• 

Section 16. Section ZB-Z-50Zo MCAo Is aeended to read: 
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•za-z-5oz. When consent is considered fully 

co .. unicated. Consent is ~ copsjdered to be fully 

coeeunicated between the parties as soon as the party 

accepting a proposal has put his acceptance in the course of 

transelssion to the proposer in conforeity toe lllilb 

~-s~t ZI-Z-501.• 

Section 17. Section za-z-so~, HCA. is amended to read: 

•za-2-5~. Acceptance to be absolute. An acceptance 

eust be absolute and unqualified or aust include in itself 

an acceptance of that character which the proposer can 

separate froe the rest and ~hich will ee~~ hind the 

person accepting. A qualified acceptance is a new proposal.• 

Section 18. Section za-Z-512• HCAo is aeended to read: 

•za-2-512· How proposal revoked. A proposal is revoked 

by: 

(1t the coeeunication of notice of revocation by the 

proposer to the other party In the •anner prescribed b 

ze e S8lt+t 28-2-501 and 28-Z-502 before his acceptance has 

been co..un I cated to the foreer ~ 

(Z) the lapse of the ti•e prescribed in such proposal 

for Its acceptance or. if no tiee is so prescribed, the 

lapse of a reasonable time without communication of the 

acceptance; 

(3) the failure of the acceptor to fulfill a condition 

precedent to acceptance; or 
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14) the death or inaenftt serim•• Pftnt•l lllO@as of 

the proposer.• 

Section 19. Section 28-2-707, MCAt is a.ended to read: 

•z8-Z-707. What conditions void. A condition In a 

contract the fulfllleent of vhlch Is l~osslble or unlavful 

vithin the eeaning of part 6 &f t~i• e~e,ter and this part 

or vhich is repugnant to the nature of the Interest created 

by the contract Is void.• 

Section 20. Section 28-2-722• MCA• Is aeended to read1 

•za-Z-722. Contracts for personal services lielted to 

tvo years. A contract to render personal seewiee other then 

a-eo~-o.-eeerefttices~i~prewided In the eheDter on 

~l"'ettt:+ees,. seryjc::es cannot be enforced against the 

eeploye~ beyond the tere of Z years fro• the coe .. nceeent of 

service under it•~ but if the eeployee voluntarily continues 

his service under It beyond that tleeo the contract eay be 

referred to as affording a presueptive eeasure of the 

compensation.• 

Section 21. Section 28-2-903• MCAt Is aeended to read: 

•za-2-903. What contracts .ust be in vriting. (1) The 

folloving eon~~s agreeeentl are invalid unless the sa.e 

or soee note or ae.urandue thereof be is in vrltlng and 

subscribed by the party to be charged or his agent: 

(a) an agreeeent that by its teras is not to be 

perforeed vithin a year froe the .eking thereof~ 
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(b) a special proelse to answer for the debt, default, 

or eiscarriage of another• except in the cases provided for 

in ZB-11-105; 

(~t an agreeeent •ade upon consideration of aarriage 

other than a evtual proelse to aarry; 

(d) an agr-ent for the leaaing for a longer period 

than 1 year or for the sale of real property or of an 

interest therein. Such agree .. nt, if aade by an agent of the 

party sought to be chargedw is Invalid unless the authority 

of the agent be .15 in vrltingy .wl subscribed by the party 

sought to be charged. 

(eJ en agreeeent euthorlzlng or eeploylng an agent or 

broker to purchaae or sell real estate for co•pensation or a 

coaeisslon. 

(2) 

.,.,..__the-se .. or •- note or eeeore11da• t:hereof'-be--1-ft 

wr+t:in~ end se~seri~ee ~y the perty-e~er~ed or-by-h+s-e~ 

ew+d~...--t:hereforew Evidence of the an agree•ent eennot be 

~eee+wed described In $Ubsectloo fl) i$ pot adalsslble 

without the writing or secondary evidence of its contents+£ 

tet--n egree .. nt:-t:~-tty--+t:11--t:----+s--n*-t:o--lte 

~•or•ed within e reer-•~oe-the eeking-thereo~ 

.,.,, .. 1t •rteC'ief•r;rai se t:o enswer •or-the debtt def~ 

or-e+~t't'~&f-enot~er.-eweept i n-the-eefl!s-~WOY+~or 

+n-2e-u-.e~ 

-10- HB\<i S 



1 

l 

3 

~ 

5 

6 

7 

8 

9 

10 

n 

1"Z 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

Z3 

24 

25 

l( 0018/01 

tet--~eeeet~t:-.ede-~&ft •-sitferet:+--cW---~ 

~t:ften--.ut:~ pre•i•~~Y• 

tdt----~•••••nt: -fltT-t:he-t-s i "' fer-e-t~~+ed 

~; year or for t:he --+- of reet .,..-e~--or--tW--­

int:ere•t titet"e+n..-s.eh~ee•tnt:+ If _.-lty-en-egeut of~ 

~---.hi: 1:o be ehe~tf~mret+tf-urt+ess t:hoe eaU1cw+1:y 

of t::he ogent: be on-vrit:in~• ••tJ•erlbetf by-1:he--per1:y--soagl'lt:: 

1:-be ehert~~edw 

(3) No evidence is adalsslble to charge a person upon 

a representation· as to the credit of a third person unless 

such representation or so.e •e~randu• thereof be 1& in 

writing and either subscribed by or in the handwriting of 

the party to be charged. 

(4) Subsections (1) and C2) she++ ~ not apply to 

agree .. nts subject to the Unlfor• Co.aercial Code.• 

Section 22. Section 28-2-905• NCAe Is a .. nded to read: 

•za-Z-905. When extrinsic evidence concerning a 

written agr.-.ent aay be considered. C1) When Mblpeysr the 

teras of an agree .. nt have been reduced to writing by the 

parties. it is to be considered as containing all those 

terasa andY~~~ Therefore• there can be between the 

parties and their representives or successors in Interest no 

evidence of the teras of the agreeaent other than the 

contents of the writing except in the following cases: 

(a) where Khan a •istake or ieperfection of the 
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writing is put in issue by the pleadings; 

(b) ...... MbsQ the validity of the agreement is the 

fact In dispute. 

(Z) fhlt ~h Ib.U section does not exclude other 

evidence of the circuastances under which the agreement was 

aade or to which it relates. as deftned dfl$Ccibed in 

1-4-lOZe or other ayldence to explain an extrinsic a•biguity 

or to establish illegality or fraud. 

(3) The ter• •agree-nt•• for the purposes of this 

sectiQD• includes deeds and wills as well as contracts 

between parties.• 

Section Z3o Section Z8-Z-170lo NCAo is amended to 

readr 

•2&-2-1701· Ho~ contract extinguished. {ll A contract 

.ay be extinguished in ~+ke the saae manner w+th as any 

other obligation and also In the manner prescribed by ~ 

16 and thIs .-t+ertT- ~8 l l~y-!!8-~b-e~~e;. 

t:ttPe•e" @8 Z' t'l e J~Kt• 

(Z) A contract is extinguished by its rescission.• 

Section 7.~. Section Z8-Z-1711• MCA, Is amended to 

read: 

•za-Z-1711• When party eay rescind• A party to a 

contract •ay rescind the sa•e in the following cases only: 

(1) if the consent of the party rescinding or of any 

party jointly contracting ~ith hi~ ~as given by mistake or 
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obtained through duress • .anace. fraude or undue Influence 

exercised by or with the connivance of the party as to whoe 

he rescinds or of any other party to the contract jointly 

interested with such party; 

(Z) ife through the fault of the party as to whoa he 

rescinds, the consideration for his obligation fails in 

whole or in part; 

(3) if such consideration becoaes entirely void fro• 

any cause; 

(4) if such consideration, before It is rendered to 

hi•• fails In a -terlal respect frCMI any cause; or 

(5) by eensent: ef il all the other parties ~oosept.• 

Section 25. Section Z8-3-Z06, MtA• Is -.ended to read: 

•2P-3-206. Uncertainty to be resolved against party 

causing it. In cases of uncertainty not ra.oved by parts 1 

through s of this chapter, the language of a contract should 

be interpreted ~ost strongly against the party who caused 

the uncertainty to exist. The pro•lsor is presuaed to be 

such party, except lb41 in th• case gf a contract between a 

public officer or bodye as such• and a private party• ~ 

•h+eh it is presueed that all uncertainty was caused by the 

private party.• 

Section Z6. Section 28-3-403, MtAe is aeended to read: 

•28-3-403. Evidence of usage to clarify. In conforsity 

with the rules of evidence• upon a trial evidence eay be 
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given of usage to explain the true character of en~-&P a 

contract where if such true character is not otherwise 

plain• but usage is never ad•issible except as an instrueent 

of Interpretation.• 

Section 27• Section 28-3-702• MtAe is aeended to read: 

•za-3-702. Necessary and incidental teres. All things 

that In law or usage are considered as Incidental to a 

contract or as necessary to carry it into effect are leplied 

therefrCMI unless SCM!& of thee are expressly aentioned 

therein• when jn which ~a.s• all other things of the saee 

class are 6eeeed GOQ&Idpred to be excluded.• 

· S~tfon za. Section 211-1D-1Mt JU:A• h a-nded to 

readr 

•2&-lD-104· Who eay appoint an agent, who eay be an 

agent• Any person baving capacity to contract• ••G•pt a 

alDQLs eay appoint an agent• and any person eay be an agent. 

A •it~er eennet: '!1+-te--a~en-o*-pewet'W• 

Section 29. Section 28-1D-211e MtA, is aaended to 

read: 

•ze-1D-21l• How agent's act ratified. A ratification 

can be eade only in the aanner that would have been 

necessary to confer an original authority for the act 

ratified ort whe~ wbao•ver an oral authorization would 

suffice, by knowjngl¥ accepting or restrain*ng retaining the 

benefit of the acty-rit!t.-t\«+ee~"er.M·• 

-14- H{!; I !5 
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Section 30. Section 28-lG-301, KCA, Is a.endad to 

read: 

•ze-to-301. Agent not to exceed actual authority. An 

agent .ust not exceed the lieits of his actual authority as 

defined by per~! tw-iy-eftd~roe~-8-&f this chapter and 

parts 5 and 6 of chapter 11 of Title 30.• 

Section 31. Section Z8-1G-It01tt KCAt is a .. ndad to 

read: 

•zs-1o-1t01t. When and as to whoa agent's authority 

restrtcted. Every agent has actually such authority as is 

defined by t:tth per~Y'jtfH't:s-tT-i!T-end-,-throt19tt--8--ef' thh 

chapter. and parts 5 end 6 of chapter 11 of Title 30 unless 

specially deprived thereof by his principal and has evan 

then such authority ostensibly except as to persons who have 

actual or constructive notice of the restriction upon his 

authority.• 

Section 3Z· Section Z8-1G-It05t MeAt is a .. nded to 

read: 

•za-lo-~to5. laplied powers of agent. An agent has 

authority to: 

(l) do everything necessary and proper and usual• in 

the ordinary course of business, for effecting the purpose 

of his agency; and 

(Z) aake a representation respecting any matter of 

fact. ~-inctadi~ ~ the tares of his authority• bat 
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upon which his right to use his authority depends and the 

truth of which cannot be detereined by the use of reasonable 

diligence on the part 

representation is eade.• 

Section 33. Section 

read: 

•za-to-50z. Effect: 

of the person to who11 the 

l:8-1G-50lt KCA, is a11ended to 

of unauthorized e11ployment of 

subagent:. If an agent eaploys a subagent: without authority, 

the for.ar is a principal and the latter his agent and the 

principal of the foreer has no connection with the latter. ~ 

..,.-e~t ef en egent:-+-r-not respenrie'h!--~~ael't---1:0--'t~ 

1"'1-ne+pe+ ef 't:he 1-e~· 

Section 3/te Section Z8-1G-703t KCA, is aMended to 

read: 

•ze-to-703. Respon5iblllty of agent when third person 

clalas property received for principal. lf an agent receives 

anything for the benefit: of his principal to the possession 

of which another person Is entitled, he must• on demand~ 

surrender it to such person. or so •uch of it as he has 

under his control at the ti•e of demand, on being 

inde•nified for any advance which he has made to his 

principal• in good faith• on account of the samea eftd tle is 

responsible therefor 1ft after n&t+ee--~e-t~e-ewne~ ~ 

~·he delivers it to his principal." 

Section 35. Section Z8-1G-704t M~A~ is amended to 

-16-
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l read: 

2 •z8-1D-70~. Applicabili~y of laws relating to capacity 

3 to contract. The provisions of this par~ are subjec~ to the 

4 provisions of 21 l S~w ~~~~-282 thr~!ft-21 I le+w 

5 chapter z, part 2: 28-lD-1~~ ~ and Title ~1, chapter lw 

6 pa~~~~-~ougft-3T-exeept ~t I 383.• 

7 Section 36. Repealer. Section 28-1-1112, KCA, and 

8 section 64-1~, R.t.M. 1947o are repealed. 

-End-

tl@ lt?s 
-17-



.• 

46th Legislature HEl 0185/02 

2 

3 

" 
s 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILl ~0. 185 

INTRODUCED BY "ARKS 

BY REQUEST Of THE CODE COMMISSIONER 

A SILL fOR AN ACT ENTITlED: •AN ACT TO GENERALLY REVISE AND 

CLARifY THE LAWS RELATING TO CONTRACTS AND OTHER OBliGATIONS 

AND REPEALING SECTION ~8-i-ttli~-MC·~--ANB--5EE~t8N 6~-104, 

Ro(oMo 19~7.• 

BE IT ENACTED BY THE lEGISlATURE OF THE STATE OF MONTANA: 

Section 1. Section 28-1-103o HCAo is amended to read: 

"28-1-103. What rules govern interpretation of 

contracts and other obligations. The rules which go~ern the 

interpretation of contracts are prescribed by ehep~e~,-~-end 

3-of this title.-t-~-r8E-tftro.1h-t-~E8S~ and 39-l-~8~ 1i11e 

l• Other obligations are interpreted by the same rules by 

which statutes of a similar nature are interpreted•" 

Section 2. Section 28-l-S~, HCAo is amended to read: 

"26-1-504. When obligation to be interprete~ as though 

t:here-we.-e a ,;."~~e ~Lti'-l.llGL alter nat i 11e l:li>Logl;._£ti~t· If 

one of the alternative acts required by an obligation os 

such as the law will not enforce or becomes unlawful or 

impossible of performance, the obligation is to be 

interpreted as though the other DL-Ol~ stood alone.• 

Section 3. Section 26-1-1002, MCAo is amended to read: 
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•zs-1-1002. When burden of obligation Wlay be 

transferred. The burden of an obligation Wlay be transferred 

with the consent of the party entitled to its benefitso but 

not otherwoseo except as provided by ~8-~~-l9~ ~~ 

~bslliUJ:_lh part 2 .• 

Section 4. Section 28-1-1103, MCAo is aeended to read: 

"28-1-1103. Perfor•ance to one of several JOint 

creditors. An obligation in favor of several persons is 

e~tinguished by perforaance rendered to any of the•• except 

in the case of a deposit •ade by owners in common or in 

joint ownership, which is requlated by Title lOo ehe~ters-~ 

end-&-a~d-pert-~-ef-ehe~~·r-9y-end-~+~+•-~~.-e~e~~·r-~.-rert 

tit '-D!i!llilLfl• • 

Section s. Section 2B-1-ll06o ~CAo is a•ended to read: 

•z6-1-110b. Application of perfor•ance when there are 

several obliqations. W~e~ Hbao~J: a debtor under several 

obl.i <Jilt ions to another does an act by way of per foreance, in 

w~ole or in parto which is equally applicable to two or W~ore 

of such obligations, such perforeance •ust be applied as 

follow~: 

(1) If• at the tiee of perforeancet the intention or 

de~ire of the debtor that such perforeance should be applied 

to the extinction of any particular obligation be i~ 

•anife~ted to the creditor, it eust be so applied. 

!Zl If no such ·~~t?eet+on-be iotaat.LoD-OL-~esl££_i~ 

-z-
I!OUSF: CONSENT CALF:NDAR 
SF.!'-11\TF. R!'FF.RF:NCE B 1 LL 
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then eede UQLL.eat.ll.d• the creditor. within a reasonable ti•e 

after such perforeance, •ay apply it toward the extinction 

of any obi igation perfor•ance of which was due to h.i• fro• 

the debtor at the ti.e of such perforaanceo except that if 

sieilar Obligations were due to hi•• both individually and 

as a tru~tee, he eusto unless otherwise directed by the 

debtor, apply the perforeance to the extinction of all such 

obligations in equal proportion•a ene-eft 1o application once 

.ade by the creditor cannot be rescinded without the consent 

of the debtor. 

(3) If -H:her-,-t.,-.eltee-"1-h application J.L_ngt, 

844a~~ib8d In iubsection 111 gr t21 within the ti•e 

prescribed here•n• the perforeance eust be applied to the 

extinction of obi igations in the following order ando if 

there bela eore than one obligation of a particular class, 

to the extinction of all In that classo ratably: 

(a) first--e#lntere&t 

pf!rfor.,ance; 

due at the 

(b) second--e#prlnclpal due at that tl .. l 

t lee 

(c) third--efthe obligation earlie•t in 

eaturity; 

of the 

date of 

(d) fourth--e#an obligation not secured by a 1 ien or 

collateral undertaking; 

(el fifth--ofan obligation secured by a I ien 

collateral undertaking.• 

or 
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Section 6. Section 28-1-1111, MCAo is aeended to read: 

•za-1-1111. Receipt for eoney, instrueent, or property 

delivered. t~t Whoever pays money or del Ivers an instrument 

or property is entitled to a~~~ receipt therefor from 

the person to who• the payeent or delivery is •ade and may 

deeand a proper signature to such receipt as a condition of 

the payeent or delivery. 

tit--A--de~~-h8•-•-r•!ft~-~e-re~s+re-~roe-h+s-ered+~e~ 

•-•r+t~en-reee•~~-f~-eny-preperty-de++~ered-+n--per~or~enef! 

ef-h••-e~+•~et+Bftw• 

Section 7. Section Z8-1-l20Zo MCAt is aeended to read: 

•zs-1-lZOZ. Effect of offer. t~t-An-offer-+n-wr+~+n~ 

~o-pey-e-,er~+ee+er-,.e-o#-.oftey-or--~o--de++~er--e--•r+~tf!n 

+ns~re .. ftt---or---spee+f+e--persono+--pro~erty--+••--+f--net 

eeeeptedy-e~s+~e+ent-te-t~-ee~se+-prodoet+on-end-tendf!r--of 

the-eoney.-+nstrs .. ftty-or-propertyw Lll-_AH-Offf&_lN-HRlil~G 

l.D_Ul A PAR!li.J.!LAIL~IHLQL!W!~U OR TO DELHfB.....A-HB.llif!:J 

!Ui!RUaEHI__D! __ SPECIEIC__ff&iQNAL PROPERTY li1_ __ lf _ _NQI 

AU.£PTEQ, EOUIULEI!fi TO THE AC.TU.t.L PB.Ilmlr.IlilfLAtilLI.etllfJLllf 

IHE MQMEX, !Uii~~&_PBOPEBJy, 

titLZl An offer of payment or other performance duly 

eadey---thoe9h--t~--t•~+e--to--~~--th•n~--effered--be--not 

~ren•#erred-~e-~he-c~d+~ory stops the runninq of interest 

on the obligation and has the saee effect upon all incidents 

Qf __ tb~-_QQ~tian as a performance thereof~b~b~L-QL~ 

-4- HB 185 
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~b~--~ltle--~--~P¥tblng~red js -tLaa~LeLLA4--12---thc 

~J:edltnz:•" 

Section 8. Section 28-1-1205, MCAo i~ a~ended to reao: 

"28-1-1205o To whoM offer MUSt Oe Made. An Offer of 

performance must be made to the creditor, to any one er--two 

or more joint creditors, or to a person authorized by one or 

more of tnem to receive or collect what i~ due under the 

obligation ~F-~ueh-e~ed~~or-or-eut~~red-perten-~t--~re~ent 

~t--the--p+~ce--where--the--oFFer--•ay--be-•ade-~dy-tf-not• 

whereye~-the-ered~tor-mey-ee-foand.~ 

Section 9o Section 28-l-1212• MCA, is a•ended to read: 

"2!!-1-1212. ObJections to •ode of offer -- wai •mr. All 

obJections to the mode of an offer of perforMance which the 

creditor has an opportunity to state at the timn to thP 

person making the offer and which could be then De ob~:ated 

by h~m ~u~_g~~ are waived by the creditor if not then 

stated. lf_tWL.cQ,le~U~m-iLt.IL-l.WL-IUIQ.U.!l1. __ QL_.gnu.t ___ tbil 

t.etmL_Qf_tbe_i~~!.W!I~-ll.L.t~wmt._gJ._IU.na_Qf~eLU 

QffeLeu~_tbe ,reditaL-AU~Qe~i!x--tba--4aQUDt~--~tm~--gt 

~iou_~bi~h-biLte~t~" 

Section 10. Section 28-l-1303, MCAo is amended to 

read: 

"28-1-1303. Effect when perforMance prevented by other 

causes. If full perforMance of an obligation I$ prevented by 

any cause excusing perfor~ance other than the act of th~ 
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creditor, the debtor is entitled to a ratable proportion of 

the consideration to which he would have been entitled upon 

the full perfor~ance, according to the benefit which 

creditor receives fro• the actual perfor•ance.~ 

Section 11. Section 28-2-lOZt MCAt Is a•ended to read: 

"28-2-102. Essential eleeents of a contract. tt1 It is 

essential to the existence of a contract that there ~~e+d 

be• 

t•1Ll1 ~nt.i!idb!M parties capable of contracting; 

tbtLZl their con,ent; 

tetili a lawful object; and 

fdt~ a sufficient cause or consideration. 

tit--ft--~s-e~sent~a+-~e-~he-Ye+~d~~y-ef-e-eefttreet-fte~ 

en+y-the~-the-per~~e~-J~&U+d-ew~st-bat--thet--~~--sheu+d--be 

pe.-+b+e-to-~deftt~fy-tfte••~ 

Section 12. Section 28-2-201, M(A, is aMended to read: 

"28-2-201. Who May contract. All persons are capable 

of contractinQ~ except minors. oersons of unsound mind• and 

persons deprived of civil rights. Minors and persons of 

unsound mind have only such cap~city as is defined by 

~i-t-5~l.--~i-t-~tt.--~8-~-i9~--th~oa~--i8-i-i94 tb~-P~J:~• 

28-10-104, and Title 41• chapter 1y--perts--t--threagh--3y 

eweep~-41-t-393•" 

Section 13. s~ction 28-2-206, MCA• is amended to read: 

"28-Z-20bo Assign,.,ent of nonnegotiable written 

-b- HB 185 
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contract. A nonnegotiable written contract for the pay.ent 

of ~ney or the dellyery of person3l property aay be 

transferred by endorseaent +n-t+ke-aenne~-.f~ the~a.a as a 

neqotiable Tna~eae~ lnstruaent• Such endorseaent shett 

er-Her transfers all the rights of the assl')nor undPc the 

fnstru~ cgotract to the assignee, subject to all equities 

and defenses existing in favor of the eeke~ eontroct--debtor 

~ at the ti•e of the endorseaent O( aritlng before 

notice of tbe assignaeot is cecelyed by~.· 

Section lit. Section 28-2-403, MCA, is aaended to read: 

•28-2-ltOl. What constitutes eenace. Menace consists In 

a threat of: 

(1) such duress as Is specified In subsections (1) and 

(3) of 28-2-lt-02; 

(2} unlawful and violent injury to the person or 

property of any such person ~-+s~e+~•ea ln_kiccuestances 

d§scclked in 28-2-lt02; or 

(3) injury to the character of any such person.• 

Section 15. Section 28-2-SOlo MCA, Is aaended to read: 

•28-2-501. H~ consent is co .. unicated. (1) Consent 

can be co .. unicated with effect only by so.e act or omission 

of the party contracting by which be intends to coaaunlcate 

it or which necessarily tends to such coeeunication• 

(2) If a proposal prescribes any conditions concerning 

the coaaunication of its acceptance, the proposer is not 
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bound unless they are confor~~d to; but in other c~~~~. ~nv 

reasonable and usual .ode In confoLaity with sybsectiQn_ill 

aay be adopted.• 

Section lb. Section 28-2-502, HCAo is amended to read: 

•28-2-'>02. When consent is considered fully 

co~•unicated• Consent is dee~ ~OD~ideLed to be fully 

co~unicated between the parties as soon as the party 

accepting a proposal has put his acceptance in the course of 

trans~ission to the proposer in conformity ~a wltn 

~e-~-s&ttit ZA~·· 

Section 11. Section 28-2-501to MCAo is a~ended to read: 

•28-2-SOit. Acceptance to be absolute. An acceptance 

eust be absolute and unqualified or eust include in itself 

an acceptance of that character which the proposer can 

separate froa the rest and which will ecne+cde biud the 

person acceptinq. A qualified acceptance is a new proposal.• 

by: 

Section 18. Section 28-2-512t MCA, is a~ended to read: 

•28-Z-512. How proposal revoked. A proposal is revoked 

(1) the co.-unication of notice of revocation by the 

proposer to the other party in the manner prescribed by 

~e-~-S&tttt 28-Z-501 and 28-2-502 before his acceptance has 

been com•unicated to the foraer; 

121 the lapse of the time prescribed in such proposal 

for its acceptance oro if no time is so prescribedo the 

-8- HB 185 
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lapse of a reasonable tiae ~ithout coa•unication of the 

acceptance; 

(3) the failure of the acceptor to fulfill a condition 

precedent to acceptance; or 

(41 the death or +n~an+ty i&rjous -ental _lllna~ of 

the proposer." 

Section 19. Section 28-2-707, ~CA, is a.ended to read: 

"26-2-707. What conditions void. A condition ;n a 

contract the fulfillaent of ~hich is impossible or unl~~ful 

~ithin the meaning of part 6 af-t~+~-e~~t~ 4nQ_L~_gALt 

or ~hich is repugnant to the nature of the interest created 

by the contract is void.• 

Section 20. Section 28-2-722, MCAt Is aaended to read: 

"28-7-722. Contracts for personal services li~ited to 

two years. A contract to render personal ~erv+ee-e~--t~en 

a--~antreet-a+-ep~rent+ee~~+p•-•~-prav+6e6-+n-t~e-e~~pter-on 

epprent+e•~• ~eL~l~ cannot be enforced against th~ 

employee beyond the ter• of 2 years fro• the co•aence.ent of 

service under itt£ but if the eaployee voluntarily continues 

his service under it beyOnd that ti~e. the contract may be 

ref~rred to as affording a presu•ptive mea~ure of the 

compensation." 

Section 21. Section 28-Z-903• MCA, i~ aaended to read: 

"28-2-903. What contracts must be in writing. (1) The 

following een~reet~ agL&~~ are invalid unless the same 
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or soee note or .. .arandu• thereof be i~ in writing and 

subscribed by the party to be charged or his agent: 

(a) an agr&eaent that by its ter•s is not to be 

perforaed ~lthin a year froa the waking thereof; 

(b) a special proeise to ans~er for the debto default• 

or •iscarriage of another. except In the cases provided for 

in 28-11-105; 

(c) an agree•ent aade upon consideration of •arriage 

other than a eutual pro•ise to •arry; 

(dl an aqree.ant 

than 1 year or for the 

for the lea~ing for a longer period 

5ale of real property or of an 

intere~t therein. Such agree.ant, if eade by an agent of the 

party sought to be char~ed. Is invalid unless the authority 

of the agent ~e ~ in writongy 4Qd subscribed by the party 

sought to be charged. 

(e) an agreeeent authorizing or employing an agent or 

broker to purchase or se11 real est~te for coepensation or a 

co .. tssion. 

(Z) fn-t~e-f&ffaw+ng-ee~e~-the--eg~fteeent--+s--+nvaf+e 

~n+e~~--t~e--~nee--er--~a•e-nate-er·-•~~~n~~~e-the~ea+-~e-+n 

wr+t+ng-en6-~~~~er+~ed-hy-t~e-pe~ty-eAe~~·~-ae-~y-~+s-egentt 

ev+deneey-t~reFe~e• f~de~e of t~e ~ agreement eennat--~e 

reee+w~ dt~l~d-ln 'AI IH8QU~tl_!Ol_D£ ~ub~~QD-ill-Ls 

oat_~ml~~~Le ~ithout the writinq or secondary evidence of 

its contents+a 

-10- HB 185 
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tet--aft--a,ree..n~--~he~--hy--i~s--eeres--+s--no~-eo-ee 

per~oreed-wi~~in-e-year-froe-~he-~o~in~-thereof• 

fh t--a- s~eei e.t -pr-+se-to-ens wet'- f'o r -tlole -deht•-def ettt~ • 

or-e+seet'ria,.-ef-an~het'y-e.e.p~-+n-the-e.,es-pra~+dee--far 

~•-u-M~ 

tet--an--a,ree .. ft~--aade-tt~-eons+dera~+Oft-af-eerr+a,e 

o~her-than-a-Matttat-pPee+se-~--.rry• 

~-eft-egr~-fer-~he-teas+n~-for-a--teft9er--per+ed 

~heft--t--yeer--ar--~or--~he--sate--of-reat-preper~y-ar-of-an 

+n~re .. -t~+n.-Stteh-a ....... ne.-++-.. de-hy-en-.,en~-a+-ehe 

par~p-satt9h~-ee-be-ehar,.d•-+•-+n•at+d-ttntess-the--a.thar+ey 

of--tha--e.-ne-ee-+n-wr+t+ft9•-••bscr+bod-by-the-parey-saa9ftt 

ea-be-ehart)Mw 

{3) No evidence is adeisslole to charge a per•on upon 

a representation as to the credit of a third person unless 

such representation or so.. -.aoranoua thereof he L5 in 

writing and either subicribed by or in the handwriting of 

the party to be charged. 

('1-l Subsections (1) and (2) shatt ag not apply to 

agree .. nts subject to the Unifore Coe.ercia1 Code.• 

Section zz. Section ZB-2-905, MCAo is a~nded to read: 

RZB-2-905. When eKtrinsic evidence concerning a 

written agreement eay be considered. (1) when H~De~ the 

terms of an agreeaent have been reduced to writing by the 

parties, it is to be considered as containing all those 
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ter•sa on•h·--therefere Tbareforth there can be between Uw 

partie5 and their representlves or successors in interest no 

evidence of the teres of the agreement other than the 

contents of the writing except in the following cases: 

(a) where ~ a aistake or ieperfection of the 

writing is put in issue by the pleadings; 

(b) where~~ the validity of the agreement is the 

fact in dispute. 

(Z) Bttt--t~+s Ibi~ section does not exclude other 

evidence of the circuestances under which the agreement was 

eade or to which it relates. as deffned ~~~g in 

1-lt-102, or Qtb&L_eyjd9nce to explain an extrinsic ambiguity 

or to establish illegality or fraud. 

( 3 I The t e r• •a 9 r eeeent • ~_fQ.L._tJlL_JHHliQ~~--21--t..b U 

~tlAn& includes deeds and wills as well as contracts 

between parties.• 

Section 23o Section 28-2-1701• MCAo is amended to 

read: 

•z8-2-1TOl. How contract extinguished. (11 A contract 

•ay be extinguished in tf~e t.he-~ manner with ~~ any 

other obligation and also in the manner prescribed by ~aL~ 

~~ this seet+ony--te-e-t6Bt•--ee-t-t6Br•--eftd--r&-r-tfer 

thre~~h-r8-~-tft3 ~aL~· 

(2) A contract is extinguished by its rescission." 

Section 24o Section 2B-Z-1711o MCA, is amended to 
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read: 

"28-2-1711. When party may rescind. A party to a 

contract may rescind the sa~ in the following cases only: 

(1) if the consent of the party rescinding or of any 

p~rty jointly contracting with hiM was given by •istake or 

obtained through duress, ~enaceo fraudo or undue Influence 

exercised by or with the connivance of the party as to whoM 

he rescinds or of any other party to the contract jointly 

interested with such party; 

(2) ift through the fault of the party as to who• he 

rescinds, the consideration for his obligation falls in 

whole or in part; 

(3) if such consideration becomes entirely void from 

any cause; 

(4) if such consideration. before it is rendered to 

him, fails in a material respect fro• any cause; or 

(51 by--een~en~--o+ if all the other parties ~~·" 

Section 25• Section 28-3-206• "CAt is a .. nded to read: 

"28-3-206. Uncertainty to be resolved against party 

causing it. In cases of uncertainty not removed Dy parts 1 

through 5 of this chapter, the language of a contract should 

be interpreted most strongly against the party who caused 

the uncertainty to exist. The pro•isor is presumed to be 

such party, except tn41 in 1be ~os• gf a contract between a 

public officer or body, as such, and a private party, +n 
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w~?e~ it is presu~ed that all uncertainty was caused by the 

private party.• 

Section 26. Section 28-3-403, MCAo is a•ended to read: 

•za-3-403. Evodence of usage to cla~ify. In confor•ity 

woth the rules of evidence. upon a trial evidence •ay be 

qiven of usage to explain the true character of eft-ee~-~ • 

contract w~e~e if such true character is not otherwise 

plaino but us~ge is never ad•lssible except as an instrument 

of interpretation.• 

Section 27. Sectoon 28-3-702, "CA, os a.anded to read: 

•28-3-702. Necessary and incidental ter•s• All thongs 

that in law or usage are considered as Incidental to a 

contract or as necessary to carry It Into effect are l•plied 

therefroM unless some of the• are expressly ~ntioned 

therelno •~en in- which ~ all other things of the saae 

class are dee-ad ~~g~ to be excluded•• 

Section 28. Section 28-10-104• M(A, is aeended to 

read: 

•28-10-10~. Who •ay appoint an agent, who •ay be an 

agent. Any person havinq capacity to contract~--e~£Qt _ _a 

miOOL~ •ay appoint an agent. and any person may be an agent. 

A-m•neP-eenne~-~~ve-a-ee+a,e•~on-D+-pewerw• 

Section 29. Section 28-10-211• MCAo Is a•ended to 

read: 

"28-10-211. How agent's act ratified. A ratification 
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can be .. da only In the •anner that would have bean 

necessary to confer an original authority for the act 

ratified or, whe~e ~-BtK&C an oral authorizati~n would 

suffice. by &Qg~ngl¥ accepting or ~-~~efn+n' tetajojog the 

benefit of the act.-wfth-not+ee-the~eof.• 

Section 30. Section 28-10-lOlo ~tAo i5 a•ended to 

read: 

•2S-10-J01• Agent not to exceed actual authority. An 

aqent .ust not exceed the ll•lts of his actual authority as 

defined by pe~ts-~y-iy-end-lt-th~e.,h-8-of this chapter and 

parts 5 and 6 of chapter 11 of Title 10.• 

Section 11. Section 28-10-ltOlt• MtA• Is ... nded to 

read: 

•28-10-ltOlt. When and as to who. agent•s authority 

restricted. Every agent has actually such authority as Is 

defined by th+s--pe~t•-pe~s-1•-i•-end-S-th~••,h-8-ef this 

chapter• and parts '> and 6 of chapter 11 of Title lD unless 

specially deprived thereof by his principal and has even 

then such authority ostensibly except as to persons Who have 

actual or constructive notice of the restriction upon his 

authority.• 

Section 32. Section 28-10-lt05o KCA, i5 aeended to 

read: 

•2&-lG-405. l~lied powers of agent. An agent ha5 

authority to: 
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(1» do everything necessary and proper and usu,,l, in 

the ordinary course of business. for effecting the purpo5e 

of his agency; and 

(2t •ake a representation respecting 

fact• not-+ne•ed+n, aa~ the terMs of his 

any matter of 

authority. 1t01t: 

upon which his right to use his authority depends and the 

truth of which cannot be deterMined by the use of reasonable 

dill genca on the part of the person to whom the 

representation is •ade.• 
Seet+en-~~.--see~+en--2&-~&-se~.--K~A.--+s--eMended--t:o 

reed• 

·~•-~e-S&i•--E~fee~---ef---aftea~he~+red--e~p+ey .. nt:--e+ 

sabe~w--ff-en-eteft~-~+oy~-e-~elte,ent:-w+~~oOit-eat:her+t:yy 

~~-for.er-+s-e-pr+ne+pe+-end-~~-+e~t:e~-h+s-a,ent:--end--t:"e 

p~+ne+pe+-ef-t:he-fo~ .. r-hes-no-eonneet:~on-w~t:h-t:~-+ett:er•-• 

.. ~e--e~nt--of--en--e,ent:-+s-net:-respons~b+e-es-saeh-te-t:he 

p~+ne+pe•-ef-t:~-+et~~·· 

Section 33. Section 28-l0-703o MCA, i5 amended to 

read: 

•28-1G-70J. Responsibility of agent when third person 

claiMs property received for principal. If an agent receives 

anythinq for the benefit of his principal to the possession 

of which another person is entitled• he Must. on demand. 

surrender it to such person. or so much of it as he has 

under his control at the time of demand. on being 
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indemnified for any advance which he has Made to his 

7 principal, in oood faith• on account of the sames 8ftd tle is 

3 responsible therefor if, after "~•~e-~-~~--ewft~ ~ 

4 ~sand• he delivers it to his principal.• 

5 Section 34. Section 28-10-70~, MCAo is a.ended to 

b read: 

1 •za-10-104. Applicability of laws relating to capacity 

~ to contract. The provisions of this part are subject to the 

9 provisions of ~~-~-Stt.-~~-t~tty-~6-~~e~-~~rea~-~~-~~ 

10 ~~t&L. z, part ll 28-10-104-Y.i, and Title ~1. chapter h 

11 part§-t-~hr~h-~-·~~~-t-~.· 

12 Section 35. Repealer. Section ~&-t-ttt~y--MEAy---e"d 

13 se~~~on 64-104, R.c.M. 19~7, are li repealed. 

-End-
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February 27, 1979 

SENJ\TE STJ\NDI NG COMMI'l"l'EE REPOR'l' 
(Judiciary) 

'l'ha t Honse' 13 i 11 No. 1 8 S be' amended os follows: 

l. Title, 1 i..nc 7. 
StrikP: "28-l-~1112, HCJ\, AND SCCTrON" 

2. PacJc~ 4, line 16. 
Following: "f'H"Ot'!"'t"~y-;-" 
Insert: "(l) l\n offer in writing lo puy a particular sum 

of money or to deliver a written i.nstrument or specific 
p0rsonal property is, if not accepted, equivalent to 
the actual production and tender of the money, instrument, 
or property. 

( 2) " 

3. Page 7, lirw .3. 
Following: "maker" 
Strike: "contract debtor" 
Insert: "maker" 

4. Page 10, line 19. 
Following: "in" 
Insert: "(a)lhrough (d) of" 

5. Page 16, lines 5 through 12. 
Strike: section 33 in its entirety 
Renumber: all subsequent sections 

6. Page 17, lines 7 and 8. 
Strike: "28-l-1112, MCA, and section" 

7. Page 17, line 8. 
Following: "lY47," 
Strike: "are" 
Insert: "is" 


