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pILL no. L85

INTRODUCED BY

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO CONTRACTS AND OTHER GBLIGATIONS
AND REPEALING SECTICON 28~1-1112+ MCAy AND SECTION 64-104,

ReCuMe 134Te"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section 28-1-103s MCAy is amended to read:
"z8-1-103. What rules govern interpretation of

contracts and other obligationse The rules which govern the

interpretation of contracts are prescribed by chepters-2-snd
3-of this titlev—1—4—282-through—1—4—285y and 39-2-F65 Litle

1« Other obligations are interpreted by the same vrules by

which statutes of a siwilar nature are interpreted.”

Section 2. Section 28-1-504s MCAs is amended to read:
“28-1-504. When obligation to be interpreted as though
there—were 3 singde particular alternative did not existe If

one of the alternative acts reguired by an obligation s

such as the law will not enforce or becoses unlawful or

impossible of performances the obligation is to be
interpreted as though the other or others stood alone.”™

Section 3. Section 28-1-1002+ MCAy is amended to read:
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"28-1-1002« When burden of obligation may be
transferrede The burden of an obligation may be transferred
with the consent of the party entitled to its benefitsy but
not otherwises except as provided by Fe-¥-285 ILitle IQs
chapter 17s part 2.*

Section 4. Section 28-1-1103¢ MCAs Is amended to read:

"28-1-1103. Perforsance to one of several joint
creditorses An obligation Iin favor of several persons is
extinguished by perforsance rendered to any of thems except
in the case of a &eposlt made by owners in common or in
joint ownerships which is regulated by Title 70, ehepters—5
ond-&6-ond-part—5-of -choepter-9%y-end—Fitie-Ftv-chopter-3v-part
¥ chapier G.*

Section 5. Section 20-1-1106¢ MCAy is amended to read:

®28-1-1106« Application of performance when there are
several obligations. Where Khepgyer 3 debtor under several
obligations to another does an act by way of performances in
whole or in parts which is equally applicable to two or more
of such obligationss such performance must be applied as
follows:®

(1} Ife at the time of performance, the intention or
desire of the debtor that such performance should be applied
to the aeaxtinction of any particular obligation be js
manifested to the creditore it must be so applied.

{2} If no such epplicetion-be inteption ar desire js
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then wede manjfastads the creditors within a reasonable time
after such performances say apply it toward the extinction
of any obligation performance of which was cdue tg him from
the debtor at the tiwme of such performances except that if
similar obligations were due to hiams, both individually and
as a trusteey he musty wunless otherwise directed by the
debtorsy apply the performance to the extinction of all such
obligations in equal proportionys end-sn An application once
made by the creditor cannot be rescinded without the consent
of the debtore

(3) If neither-perty-mekes—-suweh application ls__pot
made as prescribed in subsection {1) qr {2} within the time
prescribed hereins the performance must be applied to the
extinction of obligations in the following order andy if
there be j5 wore than one obligation of a particular classse
to the extinction of all in that classs ratably:

{a) first-—ofinterest due at the time of the
performance;

{b) second—efprincipal due at that time;

(c) third--efthe obligation earliest in date of
maturity;

{d) fourth—--efan obligation not secured by a lien or
collaterat undertaking;

(e} fifth-—ofan obligation secured by a lien or

collateral undertaking."
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Section 6+ Section 28-1-111l1ls MCAs is amended to read:

“28-1-~1111» Receipt for moneys instrumente or property
delivereds +1¥ Whoever pays moncy or delivers an instruwment
or property is entitled to 3 written receipt therefor from
the person to whom the payment or delivery is made and may
demand a proper signature to such receipt as a condition of
the payment or deliverye.

t23~—A--debtor—has-a-right-to-require—from—his—creditor
s-written—-receipt—for-eny-property—delivered-in-—performance
ef-his-obtigatione™

Section Te Section 28-1-1202¢ MCAs is amended to read:

"28-1-1202- Effect of offere tiy-An-effer-in-writtng
to-peay-e-perticvtor-sumof-money-or--to--detiver-—s--written
tnstrusent———er---spectfic-—personst—-property——+3svr——if-—not
acceptedv—equivalent-to-the—actuai-production-ond-tender——of
the-poneyy—instruwenty—or-propertys

t23 An offer of payment or other performance duly
sadey--though--the-—titte——to~-the--thing—offered--be---not
trensferred--to--the-ereditory stops the running of interest
on the obligation and has the same effect upon al? incidents
of the obligation as a performance thereofs yhether or not
the __title ta apything offered is transferred to  the
creditore™

Section B+ Section 28-1-1205+ MCAy is amended to read:

*28-1-1205. To whom offer must be made. An offer of

—dy~
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performance wmust be made to the creditors to any one er-twe
or more joint creditorss or to a person authorized by one or
more of them to receive or collect what is due under the
obligation +#f-suech—ereditor—or-sutherized-person-is-present
st-the-plece-where—the——offer—pay—be-——pode——ondv—-+f~-noty
wherever—the—ereditor-soy-be~-found."

Section 9. Section 28-1-1212, MCA, Is amended to read:

"28-1-1212. Objections to mode of offer —— waivere. All
objections to the mode of an offer of performsance which the
creditor has an opportunity to state at the time to the
person making the offer and which coulid be then ha obviated
by h+m such person are waived by the creditor if not then
stateds JIf the cgbjection §is.  to the amount of mapeys the

. . : xiod f 1
T ify £t te t
kind which he requires.®

Section 10« Section 28-1-1303s MCAs is amended to
read:

»28-1-1303. Effect when performsance prevented by other
causese If full performance of an obligation is prevented by
any cause excusing perforsance other than the act of the
creditores the debtor is entitled to a ratable proportion of
the consideration to which he would have been entitled upon
full performances according to the benefit which the

creditor receives from the actual performance.”™
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Section 1le Section 28-2-102¢ MCAy is amended to read:

"28-2-102. Essential elements of a contracte. t&) It is
essential to the existence of a contract that there shoudd
bes:

te9il) ideptifiable parties capable of contracting;

+231(2) their consent;

te¥i3) a Yawful object; and

td¥(4) a sufficient cause or consideration.

12y -it—fs-esventiot—to—the—velidity-of-a-contract--not
oa*y——thet-the-éortioa-—sheo4d—eu%st—but—fhat—it—shou&d-be
possthie—to-identify—thenw”

Section 12+ Section 28-2-201s MCAy is amended to read:

®28-2-201. Who may contract. All persons are capable
of contractingy except minorse persons of unsound minds and
persons deprived of civil rights. Minors and persons of
unsound wmind have only such capaclity as is defined by
23353 tv-2F - Fxiv-PE-2-202-~through--26-2-264 this _parts
28-10-104s and Title 41y chapter ly-——parts—i-through—3vy
except—4i-3-363.%

Section 13. Section 28-2-206y MCAy is amended to read:

"28-2-206e Assignment of nonnegotiable written
contracts A nonnegotiable written contract for the payment
of money or the delijvery of personal property may be
transferred by endorsement in-}ike-woanner-with the sama as a

negotiable +#nstruments instrudepte Such endorsement shad?d
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tronsfer transfers all the rights of the assignor under the
nstrument contract to the assignees subject to all equities

and defenses existing in favor of the weker contract debtor

at the time of the endorsement or arising before potice of
the assigoment is received by him."

Section 14. Section 28-2-403, MCAy is amended to read:

"28-2-403. What constitutes menace. Menace consists in
a threat of:

{1) such duress as is specified in subsections {1) and
(3) o 28-2-402;

{€) wunlawfu?! and violent injury to the person or
property of any such person es—is-specified in circumstances
described in 28-2-402; or

(3} injury to the character of any such person.®

Section 15« Section 28-2-501ls MCAy is amended to read:

"28-2-501. How consent is cosmunicateds (1) Consent
can be comsunicated with effect only by some act or omission
of the party contracting by which he intends to comsunicate
it or which necessarily tends to such comsunication.

{2) 1If a proposal prescribes any conditions concerning
the communication of its acceptances the proposer is not
bound unless they are conformed to; but in other casess any
reasonable and usual mode in _conformity with subsection {1}
may be adopted.”

Section 16« Section 28-2-502y MCAy is amended to read:
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"28~2-502+ When consent is considered fully
communicated. Consent is deemed copnsidered to be fully
communicated between the parties as socon as the party
accepting a propasal has put his acceptance in the course of
transmission to the proposer in conformity to with
28-2-56¥{29y 2B-2-501."

Section 1Te Section 28-2-504¢ MCAs is amended to read:

®28-2-504. Acceptance to be absolute. An acceptance
must te osbsoclute and unqualified or must include iin itself
an acceptance of that character which the proposer can
separate from the rest and which will eonelude hind the
person acceptinge A gualified acceptance is a new propesale™

Section 18Be. Section 28-2-512+ MCAs is 3mended to read:

"28-2-512+ How proposal revokede. A proposal is revoked
bys:

{1) the communication of notice of revocation by the
proposer to the other party in the manner gprescribed by
28-2-58442+ 28-2-501 and 28-2-502 before his acceptance has
been communicated to the former;

{Z) the lapse of the time prescribed in such proposal
for 1Jits acceptance ores if no time is so prescribede the
lapse of @ reasonable time without communication of the
acceptance;

(3} the failure of the acceptor to fulfill a condition

precedent to acceptance; or

-§-
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(4) the death or +nsen¥ty serious sental jllness of

the proposere.”

Section 19« Section 28-2-T0Te MCAy is amended to read:

"28-2-707. What tonditions voide A condition In 3
contract the fulfillment of which is ispossible or unlawful
within the meaning of part & of-this-chepter and _this part
or which is repugnant to the nature of the interest created
by the contract is void«"

Section 20« Section 28-2-722¢ MCAy is amended to read:

"28-2-T22. Contracts for personal services limited to
two yearss A contract to render personal serviece—other—then
s-contrect-of-spprenticeshipy-as-provided—in—the-chepter—on
apprenticesy services cannot be enforced against the
employee beyond the term of 2 years from the commencement of
service under it#s but if the employee voluntarily continues
his service under It beyond that times the contract may be
referred to as affording a presumptive measure of the
compensation.™

Section 2le Section 28-2-903¢ MCAs is amended to read:

»28-2-903« What contracts must be in writinge (1) The
following contrsets agreemants are invalid unless the same
or some note or memorandum thereof be (s in writing and
subscribed by the party to be charged or his agent:

{a) an agqreement that by its terms s not to be

perforsed within a year from the making thereof;

-
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(b} a special promise to answer for the debts defaults
or miscarriage of anothers except in the cases provided for
in 26-11-105;

(c) an agreement wmade upon consideration of marriage
other then 3 mutual promise to marry;

{d) an agreement for the leasing for a longer period
than 1 year or for the sale of real property or of an
interest thereine Such agreement, if made by an agent of the
party sought to be chargede is invalid unless the authority
of the agent be is in writingy and subscribed by the party
sought to be charged.

{e) an agreement authorizing or employing an agent or
broker to purchase or selt real estate for compensation or a
commission.

{2} In—the—following-~coses the-ogreement—is—invatid
uniess-the—sene—or-sowe—note—or —meworsndun——thereof-—be——in
writing-ond-subscribed-by-theperty-charged-or-by-his-agents
evidencev--thereforey Lvidance of the an agreesent ecennot-be
received dgscribed _in subsection (1) Js not admissible
without the writing or secondary evidence of its contentse,

tay-—an-egreement—that——by-—+t3- ~terms-——is —not——to——be
perforaed—within-a—yeer-froethe—moking-thereofs

tdy--8-speciot-pronise—to-snswer—for—the—debty-defeutty

or—-miscorriaqe—of-snothervy-except-in—the—ceases-provided-for

B 19T
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e —en—egreanent-mede-upen—consideration-—-of ——narringe
other—-thean—e-sutuet-provise—to-nerrys

td)——en—-egreewent-—for-the—tensing-for-s—itonger-period
then—i-year—or—for-the-—sele--of--real--property--or--of--on
interest-thereinv-Such-egreenenty-if-node-by-on-agent—of-the
perty-—sought-to-be-chargedv—is—invelid-uniess-the—surhority
of-the—ngent-be—in~writingr—rubseribed-by-the--porty--sought
to-be-chargeds

{3) No evidence is admissible to charge a person upon
3 representation as to the credit of a third person unless
such representation or some wmesmorandum thereof be jg in
writing and either subscribed by or in the handwriting of
the party to be chargedes

(&) Subsections (1} and (2] shedd do not apply to
agreements subject to the Uniform Commercial Codee™

Section 22« Section 28-2-905s MCAsy is asended to read:

®28-2-90%. When extrinsic evidence concerning a
written agreement may be considereds. (1) When ghaneyer the
termss of an agreement have been reduced to wWriting by the
partiess it is to be considered as containing all those
termsy sndv-therefore Iharefocar there can be between the
parties and their representives or successors in interest no
evidence of the terms of the agreement other than the
contents of the writing except in the following cases:

{a) where ghen a wmistake or imperfection of the
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writing is put In issue by the pleadings;

(b} where yhan the validity of the agreement is the
fact in disputes

(Z) $fut—thds Jhis section does not exclude other
evidence of the circumstances under which the agreement was
made or to which it relatesy as defined described in
1-4-102y or gther evideoge to explain an extrinsic ambiguity
or to establish illegality or frauda

{3) The term “agreement®: _far _the purposes of ihis
sections includes deeds and wills as well as contracts
between partieses™

Section 23. Section 28-2-1701e¢ MCAy is amended to
read:

®28~-2-170le How contract extinguishede {1) A contract
may be extinguished in 3+ke the same manner with as any
other obligation and alsc in the manner prescribed by part
16 _and this seectiony--28-2-1661v-28—-2—1682v-ond~-26—2—1F62
through-#8—2-3F33 parte.

{2) A contract is extinguished by its rescission.”™

Section 24« Section 28-2-1T1ls MCAs Is amended to
read:

*28-2-1711=. When party may vrescinds A party to 2
contract may rescind the same in the following cases only:

(1) if the consent of the party rescinding or of any

party jointly contracting with him was given by mistake or
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obtained through duresss menaces frauds or undue influence
exercised by or with the connivance of the party as to whoa
he rescinds or of any other party to the contract jointly
interested with such party;

(2) ifs through the fault of the party as to whoms he
rescindsy the consideration for his obligation fails in
whole or in part;

{3) {if such consideration becomes entirely wvoid froms
any cause;

{%) if such considerationy before it is rendered to
hime fails in a material respect from any cause; or

{S5) by-consent-of if all the other parties gconsent."

Section 25« Section 28-3~206s MCAs is amended to read:

"28--3-206e Uncertainty to be resolved against party
causing ite. In cases of uncertainty not removed by parts 1
through 5 of this chaptere the Yanguage of a contract should
be interpreted most strongly 3gainst the party who caused
the uncertainty to existe The promiscer is presumed to be
such partys except that in the case of a contract between a
public officer or bodys as suches and a private partys
whieh it is presumed that all uncertainty was caused by the
private party."

Section 26« Section 28-3-403, MCAs is awmended to read:

"28-3-403. Evidence of usage to clarifye In conformity

with the rules of evidences upon a trial evidence may be
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given of usage to explain the true character of sn-eet-eor 3
contract where jf such +true character is not otherwise
plaine but usage is never adwmissible except as an instrument
of Interpretations™

Section 2T« Section 28-3-T702¢ MCAs is amended to fead:

"28-3-T702« Necessary and incidental termse A1 things
that in law or usage are considered as incidental to a
contract or as necessary to carry it Into effect are implied
therefrom unless some of theam are expressly mentioned
thereins when 1n_¥h1;h_;jas all other things of the sawe
class are deemed consldered to be excludedos®

Section 28« Section 28-10-104y MHCAs is amended to
reads:

"28-10~104. Who may appoint an agenty, who may be an
agent. Any person having capacity to contracts except a
minors may appoint an agentes and any person may be an agente
A-winor—-connot-give-a-detegetion—of-powers”

Section 29« Section 28-10-211te MCA, is awended to
read:

®28-10-211« How agent's act ratifiede A ratification
can be made only in the manner that would have been
necessary to <confer an original authority for the act
ratified ory where yhenever an oral authorization would
suffices by knowingly accepting or restreining retaiping the
benefit of the acty-with-notice—thereof.”

~14- HE /(5/5’
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Section 30. Section 28-10-301s MCA, is amended to
read:

®28-10-30le Agent not to excuwd actual  authoritye An
agent sust not exceed the limits of his actual authority as
defined by perts-ty-2v-and-4~threngh-8-af this chapter and
parts 5 and 6 of chapter 11 of Titla 210.%

Section 31l. Section 28-10-4U4s, MCAy is amended to
reads:

"28-10~404. When and as tc whom agent's authority
restvicteds Every agent has actually such authority as is
defined by this—perty—parts—iv-2y-ond-5-through-~8--of this
chaptery and parts 5 and 6 of chapter 11 of Title 30 uniess
specially deprived thereof by his principal and has even
then such 3uthority ostensibly except as to persons sho have
actual or constructive notice of the restriction upon his
authority."™

Section 32. Section 28-10-405, MCAy is amended to
read:

"28~-10-405. Implied powers of ajgente An agent has
authority to:

{1) do everything necessary and proper and wusuals in
the ordinary course of businessy for effecting the purpose
of his agency; and

12) make a representation respecting any matter of

factes not——inctuding except the terms of his authoritys buot
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upon which his right to use his authority depends and the
truth of which cannot be determined by the use of reasonable
diligence on the part of the person to whom the
reprasentation is madels™

Section 33. Section 285-10-502y MCAy is amended to
read:

®Z28-10~-502. Effect of unauthorized employment of
subagente If an agent employs a subagent without authoritys
the former is a principal and the tatter his agent and the
principal of the former has no connection with the lattere #
were—agent-of-en—sgent-+s-not-responsible——as-—such-—teo--ths
principet-of-the-Fetters™

Section 3%« Section 28-10-T03, MCAs is amended t-
reads:

®28-10-703« Responsibility cof agent when third person
cliims property received for principale if an agent receives
anything for the benefit of his principal to the possession
of which another person is entitleds he auste on demands
surrender it to such persons or so much of it as he has
under his control at the time of demands on being
indemnified for any advance which he has made to his
principals in good faiths on account of the sames ond He is
responsible therefor ify after not+ee--te—the-owner such
desands he delivers it to his principal.”

Section 35« Section 28-10-704y MCAy is amended to

-16—-



LC 00G18s01

read:

"28-10-T04%4« Applicability of laws relating to capacity
to contracte The provisions of this part are subject to the
provisions of 23-1-5itv-29-1-Fiiy--28—2-202-through-28-2-204y
chapter 2e part 23 268-10-104y i and Title 41y chapter 1y
parts—i-through—3Iv-except—41—1~-363."

Section 36« Repealers Section 28-1-1112y MCAs and
section 66—104s ReCeMe 1947+ are repealed.

-End-
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Approved by Committee
on Judiciary

siLL no. /28

INTRODUCED BY

BY REQUEST OF THE CODE COMMISSIGNER

A BILL FOR AN ACT ENTITLED: AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO CONTRACTS AND OTHER OBLIGATIONS
AND REPEALING SECTION 28-1-1112¢ MCAy AND SECTION 64-104,

RoaCeMa IF4T™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section ls Section 28-1-103y MCAy is amended to readt
"28-1-103. What rutes faovern interpretation of

contracts and other obligationss The rules which govern the

interpretation of contracts are prescribed by ehepters-2-end
3~of this titler-3—4—202-through—1—4-295y and 39-2-785 Jitle
le Other obligations are interpreted by the same rules by
which statutes of a siwilar nature are interpreted.”

Section 2. Section 28-1-504&¢ MCAs is amended to recad:

"28-1-504. When obligation to be interpreted as though
there-were a single particular alternative did not exist. If
one of the alternative acts required by an obligation is
such as the 1law will not enforce or becomes unlawful or
impossible of performances the obligation is to be
interpreted as though the other or othgrs stood alone.™

Section 3« Section 28-1-1002s MCA. is amended to read:
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*28-1-1007« When burden of obligation may be
transferrede The burden of an obligation may be transferred
with the consent of the party entitled to its benefitsy but
not otherwises except as provided by 0—-27-265 Litle 70
chapter 17 part 2.*

Section 4« Section 28-1-1103y MCAs Is amended to read:

*28-1-1103. Perforsance to one of several joint
craditors. An obligation in favor of several persons is
extinguished by performance rendered to any of them, except
in the case of a éeposit made by owners in comson or in
joint ownerships which is regulated by Title 70, ehopters—5
ond-6-and—-port—5-of-chepter—9%v-and—Fitie~-Fv-chepter-3y-port
* chaptaer &.*

Section 5. Section 28-1-1106+ MCAs is amended to read?

"28-1-1106. Application of performance when there are
several obligationse. #Where Khepever a debtor under several
obligations to another does an act by way of performance, in
whole or in parts which is equally applicable to two or mare
of such obligationss such performance must be applied as
follous:

(1} Ify at the time of performances the iniention or
desire of the debtor that such perforsance should be applied
to the extinction of any particular obligation be jis

manifested to the creditors it must be so appliede

(2) If no such eppiicetion-be iptention or desire is
B1%¥S
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then mede mpanifesteds the creditors within a reasonable time
after such performances may apply it toward the extinction
of any obligation performance of which was due to him from
the debtor at the time of such performances except that if
similar obligations were due to hime both individually and
as 3 trustees he muste unless otherwise directed by the
debtors apply the performance to the extinction of all such
obtigations in equal proportionva snd-an An application once
mads by the creditor cannot be rescinded without the consent
of tha debtore

{3) If neéthear-percy-makes-——sueh application 1Is _not
sade _as prascribed in subsection (1) or {2] within the time
prescribed hereinsy the performance must be applied to the
extinction of obligations in the following order ande if
there be j5 more than one obligation of a particular classe
to the extinction of all in that classs ratably:

{a) first—eofinterest due at the time of the
perforsance;

(b) second-—efprincipal due at that time;

{c) third-—ofthe obligation earliest in date of
maturity;

(¢} fourth-—ofan obligation not secured by a lien or
collateral undertaking;

(e} fifth--ofan obligation secured by a 1lien or

collateral undertaking."
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Section 6. Section 28-1-1111ly MCAs is amended to read:

"28-1-1111. Receipt for moneys Instruments or property
delivereds +%¥ Whoaver pays money or delivers an instrument
or property is entitled to & yritten receipt therefor frow
the person to whom the payment or delivery is made and may
demand a proper signature to such receipt as a condition of
the paymsent or deliverye

{t2y——A-—debtor-hes-a—-right-to-require—from—his—creditor
o~written-receipt-for-any-property-detivered-in-—performance
of-his—obtigqations™

Section T« Section 28-1-1202s MCAs is amended to read:

"28-1-Y202. Effact of offer. ti3—An-offer—in-writing
to-pay-s-perticuior-sumof -money-or——to-—detiver--o-—written
natrusent———or——specific-——personsi-—property--isy-—if--not
seceptedy-equivetent—to-the—actusi-production-end-tender——of
the-noneyy-instrusenty-or-propertys

t2¥ An offer of paywent or other performance duly
madey-—though—the—titie—-to—-the——thing—offered--be--—neot
trensferred-—to—the—creditory stops the running of interest
on the obligation and has the same effect upon all incidents
af _the obligation as a performance thereofs ghether oy not
t) it ¢ thi £(f L ¢ B ¢
crediiore.®

Section 8. Section 28-1-1205¢ MCAy is amended to read:

*28-1-1205¢ To whom offer must be mades« An offer of

-l'-
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performance must be made to the creditore to any one or—ewo
or more joint creditorss or to a person authorized by one or
more of them to receive or collect what is due under the
obligation #f-sueh-ereditor—or-sulhorized-person—is-present
et—the-place-where—the——offer—say—be--aede——endy——if—-noty
wherever—the—creditor—asty-be—found.”

Section 9. Sectlon 28-1-1212¢ MCAs is amended to read:

"28~-1-1212. Objections to mode of offer —— waivere Al}
objections to the mode of an offer of performance which the
creditor has an opportunity to state at the time to the
person making the offer and which could be then ha obviated
by wis such person are waived by the creditor if not then
statede If the gbjection is to the amount of moneys the
teres of the instruments or the agount ar kiod of _propecty

kind which he requirgss®

Section 10« Section 28-1-I303, MNCAs is oamendad to
reads:

®28~1-1303« Effect when performance prevented by other
causese If full performance of an obligation is prevented by
any cause excusing performance other than the act of the
creditors the debtor is entitled to a ratable proportion of
the consideration to which he would have been entitled upon
full performances according to the bdenefit which the

creditor receives from the actual performance.™
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Section ile Section 28-2-102y MCAs is amended to read:

"28-2-102. Essential elements of a contract. ¢ty It is
essential to the existence of a contract that there shoudd
be:

te¥({1l) jdentifiable parties capable of contracting;

1t9¥(2]) their consent}

+e3[(3) a Vauful object; and

t+4)14) a sufficient cause or consideratione

t2F-—-iz-s—essentict-to-the—volidityof—a-contract-—rnot
onty——that—the-—parties—sheoutd-exist—but—thet-it-shouvtd-be
possiiie-co-identify~-thes"

Section 12+ Section 28~2-201s MCAs is amended to read:

#28-2~201. %ho may contracte All persons are capable
of contractingr except minorss persons of unsound minde and
persons deaprived of civil rightse HRinors and persons of
unsound wind have only such capacity as is defined by
23-3~5#tvy-2¥-1~Friv-20-2-202——-throvgh——20-2—264 this parte
28~10-104y and Title 4ls chapter ly—parts—it—through—3v
execept—41—1-303.%

Section 13 Section 28-2-206+ MCAy is amended to read:

®28-2—-206e Assignment of nonnegotiable | written
contracte A nonnegotiable written contract for the payment
of money or the _dglivery of personal property msay be
transferred by endorsement +n—‘tike-menner—with the same as a

negotiable +nstruments jnstrumente Such endorsement shedd

HB 185



w

® ~ > wn »

10
11

12

13
14
15
16
7
18
19
20

z1

23
24

25

LC QO018/0)

trensfer transfers al) the rights of the assignor under the
instrument contract toc the assignees subject to all equities

and defenses existing in favor of the woker coniracit debtor

at the time of the endorsement gor _arising before potice _of
ihe assignment is received hy him."

Section l4e Section 28-2-403y MCAy Is amended to read:

*28-2-403. What constitutes senace. Menace consists in
3 threat of:

{1} such duress as is specified in subsections {1) and
{3) of 28-2-407;

(2) untawful and viclent injury to the person or
property of any such person es—is—specified in circusstances
described in 28-2-4028 or

{3) injury to the character of any such person.®

Section 15« Section 28-2-501+ MCAes is 2amended to read:

"28-2-501. How consent is communicatede (1) Consent
can be communicated with effect only by some act or omission
of the party contracting by which he intends to communicate
it or which necessarily tends toc such communications

{2) 1If a proposal prescribes any conditions concerning
the communication of its acceptances the proposer is not
bound wunless they are conformed to; but in other casesy any
reasonable and usual wmode jn conformity with subsection (1)
may be adopteds™

Section lbe Section 28-2-50Z+ MCAy is amended to read:
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“28-2-502+ When consent is considered fully
communicated. Consent is deemed copsidered to be fully
communicated between the parties as soon as the party
accepting a proposa) has put his acceptance in the course of
transaission to the proposer in conformity to with
28-2~-561¢2} 28-2-501.%

Section 17« Section 28-2-504¢ MCA» is amended to read:

®28-2-504. Acceptance to be absolute. An acceptance
must be absolute and unqualified or must include in itself
an acceptance of that character which the proposer can
separate from the rest and which will eenelude bind the
person acceptinge. A qualtified acceptance is a new proposal.”™

Section 18« Section 28~2-512+ MCAs is amended to read:

*28-2-512« How proposal revokeds A proposal is revoked
by:

(1) the communication of notice of revocation by the
proposer to the other party in the manner prescribed b
28-2-504¢3y 28-2-501 and 28-2~502 before his acceptance has
been communicated to the former;

{2) the lapse of the time prescribed in such proposal
for its acceptance ore if no time is so prescribeds the
lapse of a reasonmable time without communication of the
acceptance;

(3) the failure of the acceptor to fulfill a condition

precedent to acceptance; or
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(#) the death or +nsenéty sarious sental illnesxs of
the proposere™

Section 19+ Section 28-2-707s MCAs is amended to read:

"28-2-707« What conditions voide A condition Iin a
contract the fulfillment of which is impossible or unlawful
within the meaning of part 6 of—this~ehepter apd this part
or which is repugnant to the nature of the interest created
by the contract is voide"

Section 20« Section 28-2-T22¢ MCAe is amended to read:

®28~-2-722+ Contracts for personal services limited to
two yearse A contract to render personal service-other—then
a—contrect-of-spprenticesiripy-es-provided—in—the—chapter—on
apprenticesy services cannot be enforced against the
employee beyond the term of 2 years from the commencesent of
service under itts but if the employee voluntarily continues
his service under it beyond that times the contract msay be
referred to as affording a presumptive maasure of the
compensatione™

Section Zle Section 28-2-903¢ NCAsy Is amended to read:

u28-2-903. What contracts must be in writinge (1) The
following contrscts agrecments are invalid unless the same
or some note or memorandus thereof be js in writing and
subscribed by the party to be charged or his agent:

(a3} an agreement that by its terms is not to be

performed within a year from the making thereof;
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(b) a special promise to answer for the debts defaults
or miscarriage of anothers except in the cases provided for
in 28~11-105;

{c) 2an agreement wade upon consideration of marriage
other than a mutual promise to marry;

{d} an agreement for the leasing for a longer period
than 1 year or for the sale of real property or of an
interest therein. Such agreementy if made by an agent of tﬁe
party sought to be chargede is linvalid unless the authority
of the agent bo-js in writingv 3aod subscribed by the party
sought to be charged.

{e) an agreement authorizing or employing an agent or
broker to purchase or sell real estate for compensation or a
commissione

{2} In—the—foltlowing—ecouser—the-sgreement—ts—invatid
untess-the-sone-or-sose-note—or —memorendun-——thereef—be——4n
writing-end-subseribed-by-the-party-charged-or-by—his-agents
evidencevy-—thereforey Eyidence of the an agreement cennot—be
recedved dascrihed in  subsectice (1) is not  adejssible
without the writing or secondary evidence of its contentsey

faf--en-agfee-ent-that—-bf——éts——teras——+s—-n6t-—te——be
performed-—within—o-yeor-fros—the-meking—therecfy

tor-w-gpecisi-promise—to-onswer-for—the—debty-defouity

or—miscorrioge-of-asnothery-except—in—the—ceses-provided-for

) - HBIY5
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ted——an—oyr e d ™ rsideretion——of--narrisge
othef-thon-e-utua%-pro-+se—te—-arfvi

1dt-en——egroe.ent--for—tho—ivea+ng-for—e-*enger-pefiod

han—d Syt 3 . > . Py
saanTITysar-or-ror—the nTeT-or reer Propersy or o an
: ot i Fre—Erreh i e

rnterest-thereinv—Such-agreesentv—if-node-by-on-og of-the

yaftf—-seught—to-be«ehorgedv—+t-+n70i*d-un*ess~the~euthor+t1
of-the—ogent-be—in—-r+t4ngv—cabser+bod—b7-the-—partr-—sought
ta-be~chargeds

(3} MNo evidence is admissible to charge a person upon
a represéntation as to the credit of a third person unless
such representation or some wmeworandus thereof be 1ls in
writing and either subscribed by or in the handwriting of
the party to be chargede

{#) Subsections (1) and (2} shetd g not apply to
agreements subject to the Unifore Commercial Code.*

Section 22« Section 28-2-905+¢ MCA, is amended to read:

%28-2-90%. When extrinsic aevidence concerning a
written agreemsent may be considered. (1) Wwhen Mhanewer the
terms of an agreement have been reduced to writing by the
partiess it is to be considered as containing all those
termsy sndy-therefore lheareforgas there can be between the
parties and their representives or successors in interest no
evidence of the teras of the agreement other than the
contents of the writing except in the following cases:

{3a) where yhen a aistake or imperfection of the
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writing is put In issue by the pleadings;

(b} where yhen the validity of the agreement is the
fact in disputee.

{(2) Bue-this Jhis section does not exclude other
evidence of the circumstances under which the agreement was
made or to which it relatesy as defined described in
1-4-102» or piher svidence to explain an extrinsic ambiguity
or to establish illegality er fraude

(3} The term “agreement®s_ _faor the purpases of ihis
sectigny includes deeds and wills as well as contracts
batwaen parties.™

Section 23. Section 28-2-1701y MCAy is amended to
reads

»28-2-1701le How contract extinguisheds (1) A contract
may be extinguished in 3%ike the same wmanner with as any
other cobligation and also in the manner prescribed by part
16__and this sectiony—~28-2—1661v-28-2—2682v—ond-28~-2-1F6+
through-28-2—33¥3 part.

{2) A contract is extinguished by its rescission.”

Section 24« Section 28-2-1Tlle MCAes is amended to
read:

®28-2-1711« Wdhen party may rescinde A party to a
contract may rescind the same in the following cases only:

(1) if the consent of the party rescinding or of any

party jointly contracting with him was given by mistake or

-12~
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obtained through duresss menaces frauds or undue Influence
exercised by or with the connivance of the party as to whos
he rescinds or of any other party to the contract jointly
interested with such party;

{Z) ifs through the fault of the party as to whom he
rescindss the consideration for his obligation fails in
whole or in part;

(3} if such consideration becomes entirely void froms
any cause;

{#) if such considerationy before it is renderad to
hime faiTs In a material respect from any cause; or

({5) by-consent—eof if all the other parties gconsent."

Section 25. Section ZB-3-2064 MCAs is amended to read:

"2¢-3~206s Uncertainty to be resolvaed against party
causing ite In cases of uncertainty not removed by parts 1
through 5 of this chapters the language of a contract should
be interpreted most strongly against the party who caused
the uncertainty to existe The promisor is presusmed to be
such partys except that in the case of a contract between a
public officer or bodye as suche and 2 private partys #n
which it is presumed that all uncertainty was caused by the
private party."

Section 26« Section 28-3-403, MCAs is amended to read:

"28-3-403. Evidence of usage to clarifye In conformity

with the rules of evidences upon a trial! evidence may be
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given of usage to explain the true character of sn—set-er 3
contract where if such true character is not otherwise
plaine but usage is never admissible except as an instrusent
of interpretation.®

Section 2Te Section 28-3-T02¢ MCAs is amended to read:

*23-3-702. Necessary and incidental termse AV) things
that In law or usage are considered as incidental to 2
cContract or as necessary to carry It into effect are I-pliéd
therefrom unless some of them are expressly wmentioned
thereiny when 1n_§h1;h_;a;g all other things of the sawme
class are deemed considerad to be excludede™

Section 23 Section 28-10-104sy NCAs is awended to
reads

"28-10-104« Who may appoint an agentey who wmay be an
agente Any person having capacity to contracta_gxcept a
minors say appoint an agenty and any person may be an agent.
A-sinor-tennot-give-a-delegation-of-powers”

Section 29« Section 28-10-211ly MCAy is amended to
read:

"28~-10-211le How agent®s act ratifiede A ratification
can be made only in the manner that would have been
necessary to confer an original authority for the act
ratified ory where yhensver an oral authorization would
suffices by kpowingly accepting or restrsining retaining the
benefit of the actv-with-notice-thereof."

. HB 155
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Section 30. Section 28-10-30ls MCAy s amended to
reads:

*28-10-301. Agent not to exceed actual authority. An
agent must not exceed the limits of his actual authority as
defined by peres—iv-2v-snd-4—through-8-of this chapter and
parts 5 and 6 of chapter 11 of Title 30."

Section 3le Section 28-10-404y MCAs is amended to
read:

®28-10-404. When and as to whom agent®s authority
restricteds Every agent has actually such authority as is
defined by this-pertv—perts—iv-Zv-and—S-through—-—9--ef this
chaptervy and parts 5 and & of chapter 11 of Title 30 unless
specially deprived thereof by his principal and has even
then such authority ostensibly except as to persons who have
actual or constructive notice of the restriction upon his
authoritye.®

Section 32« Section 28-10-405¢ MCAy is asended to
read:

®28-10-405. Implied powers of agents An agent has
authority to:

{1} do everything necessary and proper and wusuals in
the ordinary course of business, for effecting the purpose
of his agency; and

{2) make 3 representation respecting any wmatter of

facty not——imetuding gxcept the terms of his authoritys bPut
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upon which his right to use his authority depends and the
truth of which cannot be determined by the use of reasonable
diligence on the part of the person to whom the
representation is made."™

Section 33, Section 28-10-502y MCAs is awmended to
read:

"28-10-502. Effect of unauthorized employment of
subagente If an;agent employs a subagent without authoritys
the former is a principal and the 1atter his agent and the
principal of the former has no commection with the latter. #
sere-ogent—of-en-ogent—is-not-responsibie——-es-—such-—te—-ths
principst-of-the—tatters”

Section 34. Section 28-10-703, MCAs is amended +to
reads:

®208-10-T03. Responsibility of agent when third person
claims property received for principale If an agent receives
anything for the benefit of his principal to the possession
of which another person is entitledy he muste on demands
surrender it to such persons or so much of it as he has
under his control at the time of demand, on being
indemnified for any advance which he bhas made to his
principals in good faiths on account of the sames eand He is
responsible therefor ifes after notice——to-the—-owner such
depands he delivers it to his principal.”

Section 35 Section 28-10-T04s MCAy is amended to

-16—-
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read:

"28-10-T0&4« Applicability of laws relating to capacity
to contracte The provisions of this part are subject to the
provisions of 273-533v—2¥-3-TFRiv-26-1i-202-through—-28-2—-264y
chapter 2 part 23 28-10-104y ; and Title 41y chapter 1y
parts—i—-through-Iv-except—41-1-363."

Section 36« Repealer. Section 28-1-1112, MCAy and
section 64~104s ReCeMe 1947y are repealeds

-End-
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HOUSE BILL NO. 185
INTRODUCED BY MARKS

B8Y REQUEST OF THE COOE COMMISSIONER

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TC CONTRACYS AND OTHER OBLIGATIONS
AND REPEALING SECTION 28-i-3ii2v-MEAy—-AND--SEEFEBN 64-104,

RaCeMe 194T."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE DOF MONTANA:
Section ls Section 28-1-103« MCAy is amended to read:
"28-1-103. What rules govern interpretation of

contracts and other obligations. The rules which govern the

interpretation of contracts are prescribed by ehapters-2-ond
3-0f this titley—i-4-202-threugh—i-4-285y and 39-2-385 Jitle

l- Other obligations are interpreted by the same rules by

which statutes of a similar nature are interpreted.”

Section 2. Section 28-1-50%s MCAe is amended to reaa:

»28-1-504« When obligation to be interpreted as though
there-were a singte garticular alternative djgd npt exist. IFf
one of the alternative acts required by an obligation is
such as the law will not enforce or becowes unlawful or
inpossible of performances the obligation is to be
interpreted as though the other gr_gthers stood alone.™

Section 3. Section 28-1-1002s MCA, is amended to read:
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"28-1-1002. When burden of obligation may be
transferrede The burden of an obligation may be transferred
with the consent of the party entitled to its benefitss but
not otherwi sds except as provided by F8-3¥-2685 JTitle Tl
chanter 11 _part 2.*

Section &. Section 28-1-1103s NCAsy is amended to read:

®28-1-1103., Performance to one of several joint
creditors. An obligation in favor of several persons s
extinguished by performance rendared to any of thems except
in the case of a deposit made by owners in commsoft Or in
joint ownerships which is regulated by Title 70+ chapters-5
and-t-and-part-5-of-chepter-9v-and-fitte-Fiv-chapter-dy-pare
t4 chapter Ge"

Section 5. Section 2B8-1-1106s M{As is amended to read:

"28-1-1106. Application of performance when there are
several obligationse Where Bhapnever a debtor under several
obligations to another does an act by way of perforeances in
whole or in party which is equally applicable to two Or more
of such obligationss such performance wust be applied as
follows:

{1y 1fes at the time of performances the intention or
desire of the debtor that such performance should be apnlied
to the extinction of any particutar obligation be s
manifested tGo the craditory it must be so applied.

t2) If no such spp¥icetion-be inteotion_or_desire_is

: HB 185
HOUSE CONSENT CALENDAR

SENATE RFFFRENCE BILL
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then made ganifesteds the creditorey within a reasonable time
after such performance» may apply it toward the extinction
of any obligation performance of which was due to him from
the debtor at the time of such performances except that if
similar obligations were due to hime both individually and
as 3 trustees he musty unless otherwise directed by the
debtores apply the performance to the extinction Af all such
obligations in equal proportionys end-an Ao application once
made by the creditor cannot be rescinded without the consent
of the debtore

{3) If neither—-perty-mekes-—-sweh application js__pot
made _as prescribed ino _subsection (1) or (2) within the time
prescribed hereins the perforsance sust be applied to the
extinction of obligations in the following order ands if
there de s more than one cobligation of a particular classs
to the extinction of al! In that classe ratably:

(a) first--ofinterest due at the time of the
performance;

{b} second--efprincipal due at that timeg

{c) third-~ofthe obligation earliest in date of
maturity;

(d} fourth--efan obligation not secured by a lien or
cotlateral undertaking;

(e} fifth--ofan obligation secured by a lien or

collateral undertaking."™
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Section 6. Section 28-1-111ls MCAs is amended to read:

*23-1-1111. Receipt for moneye instrument, or property
deliverade ¢4+ Whoever pays money or delivers an instrument
or property is entitled to a mritten receipt therefor from
the person to whom the payment or delivery is made and may
demand a proper signature to such receipt as a condition of
the payment or deliverya

t2)--A--debror-has-e-right-to-require-from-his-creditor
a-written-recerpt-for-oeny-property-detivered-in--performonce
of-his—obtirqatirone™

Section T. Section 28-1-1202+ MCAs is amended to read:

"28-~1-1202. Effect of offer. tif~-An-offer-in-writing
to-pey-a-particuteor-suma-of-money-or--to--detiver--a~--written
rnztroment-——er---spec+fic--personal-—-property-—isy--if--not
asceeptedy-equiveatent-te-the-aetunei-production-and-tender-—-of
the-moneyy-instrumenty-or-propereys (1} AN OFFER IN WRIIING
I0__PAY A PARTICULAR _SUN _QOF MONEY DR FO DELIYER A WRITJENW
INSTRUMENT OB _SPECIFIC PERSONAL PROPERTY IS» _1F  NOT
ACCEPIED. EQUIVALENY TO YHE ACTUAL PRODUCTION AND TENDER OF
IHE MOMEYs INSTRUMENT. OR PROPERTY.

t24(2) An offer of payment or other performance duly
madev—--though--the--titie--ro-~the--thing--offereds--be--not
transferred-to-the-creditory stops the running of interest
on the obligation and has the same effect upon all incidents

of _the _obligation as a performance thereofs whether or ngt
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the _title _to_ anyibing offered _is transferred to __ihe
creditare”

Section 8. Section 28-1-1205¢ MCAe is amended to reaad:

"28-1-12054 To whom offer must be made. An offer of
performance must be made to the creditory to any one or-~two
or more joint creditorss or to a person authorized by one or
more of them to receive or colliect what is due under the
obligation +f-sueh-ereditor-or-asthor+red-person-va--present
at--the--ptace--where--the--offer-~may--be-mode-andy-if-noty
wherever-the~ereditor-mey-be-found.™

Section 9. Section 28~1-1212y MCAy is amended to read:

"2B-1-1212. DObjections to mode of offer ~-- waivers AN
objections to the mode of an offer of performance which the
creditor has an opportunity to state at the tim: to the
person making the offer and which could ke then hg obv.ated
by h+m such _person are waived by the creditor if not then
stated. 1f the gbjection_ is ta.__the _amount _of _soneys_ _the
terns . _of _the josiruments or the amouot or kind af properfy
of fereds _the creditor must specify _thae asounts _termsr _Qr
kiod_whigh be reguiresa™

Section 10« Section 28-1-1303y MCAe s amended to
read:

n28~1-1303. Effect when performance prevented by other
causess If full performance of an obligation is prevented by

any cause excusing performance other than the act of the
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craditory the debtor is entitled to a ratable proportion of
the consideration to which he would have been entitled upon
full performances according to the benefit which the
creditor receives from the actual performances”

Section lle. Section 28-2-102+ MCLA,s is amended to read:

"28-2-102. Essential elements of a contracte %+ It is
essential to the existence of 3 contract that there sheudd
be:

ted{ll lidentifiable parties capable of contracting;

+b3i2) their consent;

te¥f3) a lawful object; and

t43(4) a sufficient cause or considerations

f2¥-~ft--tra-essentiat-te-the-vatidrty-of-n-contract-not
onty-that-the-partiss-shocid-extat—but--that--r¢t-—shoutd--be
possibie-to-identify-theme"

Section 12. Section 28-2-20ls MCAs is amended to read:!

®28-2-201e« Who may contract. All persons are capable
of contractingy except minorses persons of unsound minde and

persons deprived of civil rights. Minors and persons of

unsound mind have only such capacity as is defined by

27-1-Siiv--2F-4-F11vr--28-2-202--throogh-~-26-2-284 this parts
28-10-104y and Title 41y chapter ly--parts--t--throuvgh--3¢y
exeept-4i-t-383."

Section 13+ Section 28-2-206¢+ MCAy is amended to read:

"28-2-206. Assignment of nonnegotiable written

-6~ HB 185
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contracte A nonnegotiable written contract for the paywent
of aoney or the delivery gf personal property wmay be
transferred by endorsement #n-tike-manmer-with :hg_:apg_as_j
negotiable *mstruments jpstrusente Such endorsement shatd
trensfer ftransfers ald the rights of the assijnor under the
rnstrument contract to the assigneer subject to all equities
and defenses existing in favor of the meker :nngzﬁ;g:;ﬁgh:g:
MAKER at the time of the endorsement Or arising before
netice of the assigoment is received by him.™

Section 14« Section 28-2-403s MCAe is amended to read:

®28-2-403. What constitutes menace. Menace consists in
a threat of:

{1} such duress as is specified in subsections (1} and
(3) of 28-2-402;

(2} unlawful and violent injury to the person or
property of any such person es-+s—specified in Circumstances
dascribed in 28-2-402; or

(3) injury to the character of any such person.®

Section 15. Section 28-2-501s MCAs Is amended to read:

»28-2-501s HoWw consent is communicateds (1) Consent
can be cosmunicated with effect only by some act or omission
of the party contracting by which he intends to comsunicate
it or which necessarily tends to such cosmunications

t2) If a proposal prescribes any conditions concerning

the comamunication of its acceptances the proposer is not
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bound unless they are conformed to; but in other casess any
reasonable and usual mode jp conformity with subsection (1)
may be adopted.™

Section l&6s. Section 28-2-502s MCAs+ is amended to read:

"28~2-502. Hhen consent is considered fully
communicateds Consent is deemed considered to be fully
communicated between the parties as soom as the party
accepting a proposal has put his acceptance in the course of
transmission to the proposer in conformity teo with
20-2-50342) 28-2-501."

Section 17« Section 2B-2-504¢ MCAy is amended to read:

»28-2-504, Acceptance to be absolute. An acceptance
must be absolute and ungualified or must include in itself
an acceptance of that character which the proposer can
separate from the rest and which will eonctude bind the
person acceptinge A qualified acceptance is 3 new proposal«™

Section 18. Section 28-2-512y MCAs is amended to read:

»28-2-512. How proposa) revokede A proposal is revoked

{1} the communication of notice of revocation by the
proposer to the other party in the manner prescribed by
28~-2-593+¢1y 28-2-5Q1 and 28-2-502 before his acéeptance has
been comaunicated to the former;

(2] the 1lapse of the time prescribed in such proposal

for its acceptance ore if no time is so prescribeds the
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lapse of a reasonable time without communication of the
acceptances;

{3) the failure of the acceptor to fulfill a condition
precedent to acceptance; or

{4) the death or #insam+ty sgrigus _mseptal _jllpess of
the proposer"

Section 19« Section 28-2-T0Te MCAs is amended to read:

n28-2-T07. What conditions voide A condition in a
contract the fulfillment of which is impossible or unlawful
within the meaning of part & ef-thie-chepter and this_ part
or which is repugnant to the nature of the interest <creasted
by the contract is voide"

section 20. Section 28-2-122, MCAs is amended to read:

n28-2-722« Contracts for personal services linited to
two yearse A contract to render personal serviee-ether--than
a--contract-of-apprentireeshipy-as-provided-in-the-chapter-on
apprenticesy serviges cannot be enforced against the
employee beyond the term of 2 years from the commencement of
service under ittty but if the employee voluntarily continues
his service under it beyOnd that timer the contract may be
referred to as affording a presumptive measure of the
compensations®

Section 2le Section ZB-2-903y MCAy is amended to read:

n28-2-903. What contracts must be in writings (1) The

following eontracts agreements are invalid untess the same
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or .soae note or memorandum thereof ke jg in writing and
subscribed by the party to be charged or his agent:

{a) an agreement that by its terms is not to be
performed within a3 year from the making thereof;

fb) & special promise to answer for the debts defaults
or wmiscarriage of anothers except in the cases provided for
in 28~11-105;

(c) an agreement made upon consideration of marriage
other than a mutual promise to marry;

(d) an agreement for the leasing for a longer period
than 1 year or for the sale of real property or of an
interest thereine Such agreementy if made by an agent of the
party sought to be charjeds is invalid unless the authority
of the agent be js in writingy and subscribed by the party
sought to be charqedes

fe} an aqreement authorizing or emplioying an agent or
broker to purchase or sell! real estate for compensation or a
COMMiSSiON.

(2) ¥In-the-foltowing-cases-the- —agraement-—-is--invatrid

dniess--the--sane—-or--some-npote-or-memorandum-thereof-bhe-+n

writrng-snd-subscribed-by-the-party-chersed-ar-by-h+s-agentt
evidencev-thereforey Eyigdence of the ap agreement eannot--be
received dascribed in _fA) IHROUGH (D) OF subsection {11.is
not_adsissible without the writing or secondary evidence of

its contentsey
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tor-~an--agreement--thet--by--its--terms--+3--not-to-be
performed-within-s-year-from-the-making-thereofs

fbf—-a—spee+q§-prolise-to—ans-ef-fer-the-debtv-defou*tv
or-miscarriage-of-anothery~except-in-the-cases-provided--for
*n-20-11-10%5¢

tey-~an--sgreenent--sade-upon-consideration-of-marriage
ether-than-a-mutund-promise-to-marryt

ter--an—egreenent—for-the-teasing-for-o--tonger--per+od
than--i--year--or-—for--the--sete--of-rest-preperty-or-ef-en
interest-thereinv-Such-agreementy~-+f-made—by-an-sgent-of-the
perty-sought-to-be-chargedy-t+3s-invatid-uniess-the--euthority
of ~—the--agent-be-in-writingv-sudbscribed-by~-the-party-sought
to-be-chargeds

{3) No evidence is admissible to charge a person wupon
a representation as to the credit of a third person unless
such representation or some memorandum thereof be j§ in
writing and either subscribed by or in the handwriting of
the party to be charged.

(%) Subsections (1) and (2) shal} do not apply to
agreements subject to the Unifors Commercial Code."

Section 22. Section 28-2-905, M(Ay i5 amended to read:

"28-2-905. When extrinsic evidence concerning a
written agreement may be considered. (1) When HKheneyer the
terms of an agreement have been reduced to writing by the

partiess it is to be <considered as containing all those
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termsa ondy-~-therefore Iharefores there can be between the
parties and their representives or successors in interest no
evidence of the terms of the agreement other than the
contents of the writing except in the following cases:

fa) where yghen a mistake or imperfection of the
writing is put in issue by the pleadings;

(b) where when the validity of the agreement is the
fact in disputes

(2} But--thés This section does not exclude other
evidence of the circumstances under which the agreement was
made or to which it relatesy as defined descrihed in
1-4-102, or gther ayidence to explain an extrinsic ambiguity
or to establish illegality or fraud.

{3) The term “agreement®s for the purposes _of this
sections includes deeds and wills as well as contracts
between parties."

Section 23. Section 28-2-1TOls MCAs is amended to
read:

"28-2-1T0l. How contract extingquished. (1) A contract
may be extinguished in d+ke Lthe sage manner wieth g5 any
other obligation and also in the wmanner prescribed by part
16_and this sectionvy--28-2-160ty--28-2-16602v——and--26-2-1%82
throeugh-28-2-3743 parte.

(2} A contract is extinguished by its rescissions"

Section 24« Section 28-2-1711y MCAy is amended to

-12- HB 185
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read:

w28-2-17T11le When party may rescinde A party to a
contract may rescind the same in the following cases only:

(1} if the consent of the party rescinding or of any
party jointly contracting with him was given by mistake or
obtained through duresse menaces fraude or undue influence
exercised by or with the connivance of the party as to whom
he rescinds or of any other party to the contract jointly
interested with such party;

t2y ifs through the fault of the party as to whom he
rescinds, the consideration for his obligation fails in
whole or in part;

(3) #f such consideration becomes entirely void from
any cause;

{4) if such considerations before it is rendered to
hime fails in a material respect from any cause;i or

{S) by--consent--of if all the other parties cgnient.”

section 25. Section 28-3~-206+ MCAs is amended to read:

n28-3-206. Uncertainty to be resolved against party
causing ite 1In cases of uncertainty not removed by parts 1
through 5 of this chapters the language of a contract should
be interpreted most strongly against the party who caused
the uncertainty to existe The promisor is presumed to be
such party, except that in the case of a contract between a

public officer or bodys as suche and a private partys +n
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wh+en it is presumed that all uncertainty was caused by the
private party.”

Section 26. Section 28-3-403, MCAs is amended to read:

"28-3-403., Evidence of usage to clarify. In conformity
with the rules of evidence: upon a trial evidence may be
given of usage to explain the true character of en-set-or 3
contract where if such true character is not otherwise
plaine but usage is never admissible except as am instrument
of interpretation.”

Section 27« Section 28-3-T02s MCAs is amended to read:

"28-3-702. Necessary and incidental terms. All things
that in Jlaw or wusage are considered as incidental to a
contract or as necessary to carry it into effect are implied
therefrom unless some of them are expressly mentioned
thareine when jin_ _which _casg 231 other things of the same
class are deemed cOnsidered to be excluded.™

Section 28« Section 28-10-104s+ MLAy is amended to

read:

*28~-10-104. who may appoint an agent, who may be an

_agent. Any person having capacity to contractay _except _a

EipcLs may 2ppoint an agents and any person may be an agent.
A-m+nor-cannet-qive-a—delegotion-of-powers”™

Section 29. Section 28-10-211y MCAy s amended to
read:

"28-10-211l. How agent®s act ratifiede A vratification

=lé- H8 185
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can be wmade only in the wmanner that would have been
necessary to confer an original authority for the act
ratified or. where yhanewar an oral! authorization would
suffices by knowingly accepting or restrainitng fetaining the
benefit of the actv-with-notice-thereof.”

Section 30. Section 28-10-3Cls MCAe is amended to
read:

%28-10-301l. Agent not to exceed actual authority. An
agent must not exceed tha limits of his actual authority as
dafined by parte-iv-2v-and-4-through—8-of this chapter and
parts 5 and & of chapter 11 of Title 30."

Section 3le Section 28-10-404e MCA» is amended to
read:

"28-10-404. #When and as to whom agent's authority
restrictede Every agent has actually such authority as s
dafined by this--partv-partes-iv-2v-and-5-throvgh-8-of this
chaptery and parts 5 and & of chapter 11 of Title 30 unless
specially deprived thereof by his principal and has even
then such authority ostensibly except as to persons who have
actual or constructive notice of the restriction wupon his
authoritye™

Section 32. 3Section 28~-10-405y MCAs is awmended to
read:

»28-10-405. Implied powers of agents AR agent has

authority tos
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{1} do everything necessary and proper and usual, in
the ordinary course of business: for effecting the purpose
of his agency: and

{2} make a representation respecting any matter of
facts not-inetuding gxcept the terms of his authorityr bot
upon which his right to use his authority depends and the
truth of which cannot be determined by the use of reasonable
diligence on the part of the person to whom the
representation is made.*

Section-33v-~-Section—-26—-10-502v--MEAvY--+3--amended--to
read+

238-30-502e-~Effeet--—of-——unsuthorized-—employment--of
subegente-—-if-on-agent-empioys—e-subagent-withount-suthorityr
the-foraer-+s-o-principai-and-the-tetter-his-agent--and--the
principai-of-the-forser-has-no-connection-with-the-tatters-4
mere--agent--of--an--agent-is-not-responsidbie-as-such-to-the
principat-of-the-tatters®

Section 33. Section 28-10-T03y MCAy is amended to
read:

*28-10-T03. Responsibility of agent when third person
claims property received for principals If an agent receives
anything for the benefit of his principal to the possession
of which another person is entitleds he musts on demand.
surrender it to such persons or so much of it as he has

under his control at the time of demande on being
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indemnified for any advance which he has wmade to his
principals in good faiths on account of the samey, ond He is
responsible therefor ife after mnotice--to-—the—-ewner such
demande he delivers it to his principal.™

Section 34. Section 28-10-T04¢ MCAs is amended to
read:

"28-10-T04« Applicability of taws retating to capacity
to contracte The provisions of this part are subject to the
provisions of 2¥-1-5itv-27-1-F1iv-28-2-2€2-throvgh-#0-2-204vy
ghapter 2s part 23 28-10-104v: and Title 41+ chapter iy
ports—i-through—3v-except—4i-~1-363."

Section 35« Repealtere. Section 28-1-311iZy--MEAy--—und
sectton 64—104y ReleMe 1947y are ]S repealed.

-End-
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February 27,

SENA'TE STANDING COMMIT'I'EE REPORT
(Judiciary)

That House Bill No. 185 be amended as follows:

1. Title, line 7.

Strike: "28-1-1112, MCA, AND SECTION"

2. DPage 4, line 16.

Following: "preperty<"

Insert: " (1) An offer in writing to pay a particular sum

of moncy or to deliver a written instrument or specific
personal property is, if not accepted, equivalent to

1979

the actual production and tender of the money, instrument,

or property .

(2)"
3. Page 7, line 3.
Following: '"makey"
Strike: ‘"contract debtor"
Insert: "maker"
4. Page 10, line 19,
Following: “in"

Insert: "(a)wfhrough (d) of"

5. Page 16, lines 5 through 12.
Strike: section 33 in its ent%rety
Renumber: all subsequent scctions

6. Page 17, lines 7 and 8. .
Strike: "28-1-1112, MCA, and section”

7. Page 17, line 8.
Following: "1947,"
Strike: "are"

Insert:; "is"



