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INTROOUCED "-~-m-
BY REQUEST Of THE CODe COMMISSIONER 

A BILL f~ AN ACT ENTITLED: •AN AtT TO GENERALLY REVISE AND 

CLARIFY THt LAWS RELATING TO CRIMINAL PROCEDURE; 

REPEALING SECTION~ 9~-1709 ANu 95-ZOlOo R.C.M• 19~7•• 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

AND 

Section 1. Section 4o-~-203o MCAo is ••ended to read: 

•46-4-203. Subpoenaing of witnesses. A coroner aay 

issue subpoena~> for witnesses. returnable ~&r~ftw+t~ 

ium~~ or at such ti.a and place as he ~~Y eppe+ftt 

~~~2• wnich eay be served by any co•petent person. He 

•"s~ Jibilll su-on and ex-ine as ri--~-•ery L-JI~ 

a~ person whot in his opinion or that of the Jury, has any 

knowledge ot the facts o~nd eay sue.eon a surgeon or phy!.ician 

to inspect the body and give a professional opinion as to 

the cause of the death.• 

Section l. Section 46-5-ZOlo ~CAt is aeentl~d to read: 

•46-5-201. Search warrant defined. A •search warrant• 

is an order: 

11) in "r i t i ng; 

12) in the na..., of the state< 

(3 ~ s i gae o:l by a judge; 
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(~) particularly describing the thing~ ~ placea--AL 

~ to be searched and the instruaentso articles. or 

thin<JS£~.U.QQlio. to be seized; 

151 directed to a peace officer co .. anding hia to 

search for QeLJio.gQlil-QL personal property and bring tbe• or it 

before the JUdge.• 

Section 3o Section .. o-5-20lt MCAt is a-nded to read~ 

•4o-5-20l. Grounds for search warrant. Any JUdge aay 

issue a search warro~nt upon the Mritten application of any 

persono made under oath or affir•atlon before the judge, 

Mhich: 

(1) states that an offense has been coeeitted; 

(21 stat~s facts sufficient to sho~ probable cause for 

issuance of the warrant; 

(3) particularly describes the place£ er tnings£-OL 

pe[aons to be searc~d; and 

(4) pdrticularly describes the things~~~~ to be 

seized.• 

Section 4. Section 46-5-305, "'A• is a .. noed to read: 

•4o-S-Jos. Ui~position of uoclai~o property. lf 

property seized as evidence is not clai•eo Mithin 6 eonths 

of co•pl~tion of the case tor which it was seized and if 

after proper inquiry the judge cannot a1certaln or locate 

any person entitleu to its possession, he aust order the 

property to b~ sold by the sheriff. The proceeds fro• s~ft 
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~ sale, ~fter deduction of the cost~ of storages 8ft~ 

preserv.tion of the property, anQ_Ln&_~ must be paid 

into the county tr~asury.• 

SPction 5. Se<tion ~o-&-203, "CA, i~ aQPnoao t~ r~ad: 

.,..6-6-203. Manner of arrest with a warrant. ~hen 

aakin~ an arr~st by-v~~ae-e+ g~gUL_tg a warrant. ~he ~ 

peace officer llekin~-~ne-arre,~ shall infora the ver~on to 

be arrested of n~ tbe gffl'~ authority, of the intention 

to arrest him• of the cause of the arrest, and of the fact 

that a warrant has been i~sued for his arrest, e•cept when 

he flees or forcibly re&lsts. before the QH" officer 11111t+n9 

~-e~r~ has an opportunity •• to .a infora hia or .nan 

the giving of such infor.ation will iaperll the arrest. The 

peace officer llflk+n~-~n~-~ need not have th• warrant In 

his possession at the tiae ot th• arrest• but after the 

arrastv-+f-~he-persen--erree~ee--se--r~.,~•• the warrant 

slwtH ~ be shown to n+• 1tl&-WilL~liLUUil.Q as soon as 

practicable lL~-'l•r"oo AR-LilQI.I&U.$,•• 

Section o. Section ~6-9-203t "CAt is aaended to read: 

•46-9-203. Re~Jort to county attorney concerning <Jru<; 

users. •~-ts-ftere&y-aeee-ene--~a~,--of ' city JU6'}es--ene 

••OJ+it~~ ~gtt• Jalf'}-. ~ of • -.ni cipal eo•r~s ~· 

and--j~+ees PL-~~ of the p&oce ~a ~nail report 

im~ediately to the county ~ttorney ~f the county wneretn 

the+~--eoar~s--o~e--estaet+shed--an~--e~due~ed u~LL-1~ 
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Jocatad any ane-e+4 knowledge or infor~ation acquired or 

a&totned by so+~-•+~J-j~v-••9+1t~ra~ev-;aeges-o+-aan+e+~a+ 

eoa~~-ond-jast+ees-a+-~he-pellee bla in a trial of eoa~es a 

s;.auu or "eer~ngs (J~ oetore the• billlt .. nicn Knowl.,dge 

or inforaation shows ~r t~nds to show that any person is a 

drug user or drug addict. If se+d ~ person so-shewn-to-be 

e--drug--user-or-&rag-add+et is under arrest or l ib~rated on 

bail at the ti .. ea+e to• knowledge or information is 

acquired or-ab~e+n~-&y-ea+d-e+~y-jadge-or-•eg+s~retey-jad'}e 

e+--e--~ftte+pe+--eoerey--or-J•s~ee-o+-the-peaee, sate ~b 

person ~ ~¥ not be liberated, it under arrest, or satd 

Lb& bail discharged by se+d ~ judgev--•~+strete• or 

justice of the peace until se+d tna report is made to the 

county attorney.-ee-p~wr+d~-n.r~.· 

Section 1. Section ~6-9-3llt MCAt is a~ended to read: 

•~t6-9-.H lo Reduction, 4ncrease, rewo-c.at; on., or 

substitution of bail. (l) upon application oy tne state or 

the defan<lant• the court before which the proceeding is 

or reduce the amount of uail, pending llkly increas" 

substitute one bail for another, alter the conditions of the 

ba•1• or revoke bail. 

(2) Reasonable notice of such application must be 

qivtin to the opposing parties or their attorneys by the 

applicant e+~er-v~d~e~-o+-~•+ty-sne-~for~-,adgme~.· 

Section a. Section 41>-9-'t03, .'lCAo is amended to read: 
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•46-9-403. Qualifying property as bail. (1) If the 

bail is stock or bonds or both, the accused or sureties 

,;hall file a sworn scnedule which ~e+l ~contain a 1 ist 

of the stocks and bonds deposited describing each In 

sufficient detail that it •ey be Identified, tne •arket 

value of each stock or bonoo and the total ~rket value of 

the stocks o~ a~ bvnas listed. 

Ill (<t) lf the oail is real estate, the accused or 

sureties shall file a sworn schedule which •ne~• ~~ 

contain a 1 eqal descrip~Jon of the real e~tate, a 

description of any and all encu.Orances on the real estate 

including the aaount of each and the holder thereof, and the 

market value of the unencuaoered equity ownod by the 

affiant. 

(bl A certified copy of the schedule of real estate 

sfte•+ au~ oe filed ia.ediately by the court in the office 

of the clerk and recorder of the county in which the 

property is situat~d, and the state ~~~-hmve ~a lien on 

such real estate fro• the tiae the eop+e•-a~e 'QP¥-li filed. 

The clerk and recorder shall enter, index, and record Sdth 

sehedu+es the schedule without requiring any fee. 

(3) If the baH is a written undertaking with 

sureties, each surety •ust be a resident or freeholder 

~ithin the state. ~hey t~~~ eust eeeh be worth the 

amount specified in the undertaking, exclusive of property 
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exe~t from execution• but the court or •aqistrate on taking 

ball .ay allow aore than two suretle• to justify severally 

in aeounts Jess than that expressed in the undertaKing if 

the whole justification ee l~ ~qulvalent to that 

sufficient bail. 

of 

(~) If the bail is a co .. ercial surety bond, it •ay be 

so--&ofte ~&ekY~~ by any aa.estic or foreign surety co•pany 

which is qualified to transact surety business on this 

state.• 

Section 9. Section ~b-10-102, MtA, is a•endad to read: 

.... 6-10-102. Waiver of preli•inary exa•ination. If the 

defendant waives ~ P.reli•lnary exa•inatlon, the jud~e 

~~£ shall hold hi• to answer to the court haying 

jurisdiction of the offense.• 

Section 10o Section <1>6-10-ZOlt KtAo is a-nd"d to 

read: 

"4t.-lO-lJlo Mh"n exa•inetion not public. Tn.-, :fHd'le 

~~may. in his discretion, and .usty upon the r~qu~st 

of the defendant• exclude froe the preli•inary examination 

every person not ofticially associated with the case betore 

the c.ou rt •" 

Section 11. Section <ltb-10-ZOlt "'A' • s ain"nd~-d to 

read: 

·~b-10-202. Presentdtion of e-vidence. Ill The 

def.,nJant '"••+ aa¥ not enter a plea. The :fdd~e lY~~~ 

-o- I+ ~ I f!l{ 
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shall n- 'ttwl ewi dance .. ; thout unn.ecessar y delay. All 

witnesses ~e++ •~1 be ~Kaminea in the presence ot the 

defendant. The defendant ·'•"Y Lro~s-•·"'"''"ine witnesses "'9ai nst 

hi., and aay introduce evou•: ..... e in t11s own ll8hdlf. 

(2J Ouring the examin>tion of any witness or whan the 

ctetendunt is ;!ldkinq " >t,,t<1!lknt or testify in(jt the 1otd<Je 

~~ e<~:r• dnd on th.~ re••ue~t of the defendant or l>ldte 

shall, exclude all otner witne~$RS• He aay also cause tne 

wi !nesses to ll« kept sep.tr .• te dnO to be prev .. nted f roe 

coa.:Jnicatin9 with e<~Ch oth.-r until all are exa.ineo.• 

:>ection 12. Si!Ction 'to-10-203, "CAt cs a-noeo to 

reacu 

•46-10-203. Oospul>ition of 1efenaanto lf froe the 

evidence it dppears that tt1ere is probable cause to believe 

that an offense has b~en co~itted by tne defendant, the 

jd6ge lu~~~ snail holJ nia to answer to tne court havin9 

jurisdiction of tne offen~e; otnerwi~e, the Jotd~e ~~ 

shall alschar98 hi••" 

Section l)o Se~tion ~t>-10-LO~, "CAt •s aaended to 

read: 

•.o-10-20~. Record of exaalnation. (1) Tne te~tiaony 

of each witness, in eese ~~~ of hoaicideo aust be reduced 

to writing a& a de~osi tion by a court-ap..,ointed 

stenographer. In cases other than hoaicidet the testcmony 

of each witness she++ ~ oe taken by a court-appointed 
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stenographer upon de~nd by the county attorney, the 

0«fendantr or the defendant's counsel. 

(L) After concludin~ the 

~~.t.iJ& hoI ds th., defenoant 

,..,.._..ri~ l.iJiuui.i..AUl.¥ to the 

;>roceedi ng, it the 1uotge 

to answer, he shall transmit 

clerk of the court navlng 

;urisdiction of the offense all papers in tne proceeding 3nd 

dny b1il taken oy ni~.· 

~ection 14o Section <to-13-l.Olt MeAt is aa~naed to 

read: 

•too-13-203. Change of place of trial. (1) The 

defendant or the proswcution aay aove for a Change of pldce 

of trial on the ground that there exists in the countt in 

which the charge is pending ~uch prejudice that a fair trial 

cannot be t1<1d in such county. The aotion ~++ 11~ be made 

at least 15 days prior to trial en•ess ~~&gL_~~· te~ if 

good cause lA snowno it aay be ~de thereafter. 

{2) The &otion she++~ be in writing and supported 

by 4D affidavit which tfte++ ~ state facts showing the 

nature of the vreJudice <1lle9ed. The defendant or th~ state 

1.ay fi 1e counteraff idavits. The court shall conduct a 

nearing and oeteraine the merits of the motion. 

(3) If the court determines that there eKists in the 

county -~~e l~~ the prosecution is pending such 

preJudice that <1 fair trial cannot be naa, it shall tra~sfer 

the cause to any other ~ourt of competent JUrisdiction in 

-8-
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any county ·~ere ~~ a fair trial .ay be had.• 

Section 15. Section •o-l~-30Zo MeAt is aaended to 

read: 

·~6-l~-302. Discharge or release upon .otion of 

superintendent. (1~ If the superintendent of war• Springs 

state hospital believes that a person co-.itted to his 

custody under 4&-14-301 say be discharged or released on 

condition without dan~er to hi•self or otnerso he shall .ake 

application for the disChorge or release of the person in a 

report to th~ court by which ~ne person was co .. itted and 

shall send a copy of the application and report to the 

county attorney of the county fr~ which the defendant •as 

committed. 

(2) The court ~all then appoint at least two 

qualified psychiatrists to exa.ine the person and to report 

their opinion as to his mental condition within bO days or a 

longer perioo which the court deter•lnes to be necessary tor 

tho< purpose. To facilitate the exa•inations anu the 

proceedings thereon, the court .ay have the person confined 

in any inititution loc~teo near the place where th~ court 

sits which eay hereafter De designated by the superintendent 

of warm Springs state hOspital as suitable for the te•porary 

detention of irresponsible persons. 

(3) If the court is satisfied Cy the report filed 

under subsection t1~ of this section and the testi•ony of 

-9-
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the ~eportin~ psychiatrists wnicn the court considers 

necessary that the coe.itted person ••y be disCharged or 

released on condition witncut danger to hi•self or otners, 

the court shall order his discharge or his rel~ase on 

conditions which tha court deter•ines to be necessary. 

t4l If the court is not satisfied, it shall pra.ptly 

order a hearing to determine •nether the person aay safel' 

be discharged or released. A hearing Is considered a civil 

proceeding, and the burden is upon the caa.ltted person to 

prove by a preponderance of the evidence that he •ay safely 

be discharged or released• According to the deter•ination 

of the court upon the he~ringo the Ca.81tted person shall 

then be discharged or released on conditions which tne court 

aeter•ines to be necessary or shall be rec~itted to the 

custody of the superintendent of wara Springs state 

nospitalt suo;ect to disCharge or release only in accordance 

with the pree~ddre grocegures prescribed in tnis section~ 

s~iU·· 

Section lb. section ~-1~-30•• MeAt is a-nded to 

read: 

••6-1•-30•• Reco .. it•ent after conditional release. If 

within ~ years after the conditional release of a co .. itted 

person ttoe court aeter11ines after nearing evidence that the 

conditions of release have not been fulfilled ana that for 

the safety of the person or for the safety of others his 

-10- H lJ I 'i'l( 
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c~~IOAal rele~se Should be 

hie t.o 

revoked~ the cour~ snail 

i-ediat.eJy order De r fl'(.O,nm;• tted to ~he 

superintendent of Wi>re ~J-rinys st.lte ''"'P•tdlt suDJOCt to 

d i :>Charge or r eJe.tse on I y in <Hccor<.l<>nui! ..,, th the p,.,e,.d.,,.e 

prgca4ures prescribed in 40-l<t-302 4DU-~~=l;=JQJ.• 

Section 11. Sec~ion 46-lo-103, I'!CA, is a~~ended to 

read: 

·~o-16-103. WhO decides que~t•ons of ,.,.., and fact. (l) 

All prosecutions decidiny issue~ of fa~t ~~e++ ~be tried 

by ~he cour~ and Juryo excep~ on a plea of qoiJty. 

C2) Questions of Ia~ she•+ ~t De decided by ~he 

court and que•tions of fac~ by ~ne Jury exce~t. tb41 on a 

t.rlaJ for ++ee+ cri•inal~!a~ the jury shall det.er•ine 

both questions of Ja• and of fact. ~uestions of Ia• and fact 

s~e++ ~ be decid~d by ~he court when a trii>l by JUry is 

waived under 'tb-lt.-102(2)·• 

Sec~ ion u. Section 'to-16-503, 14CAo is a-nded to 

readz 

·~b-16-503· (onduct ot Jury dfter retirement-- dOvic~ 

free court. (11 when the JUry retires to consider its 

verdicto an officer of the court ~he++ .u~t be appoin~ed ~o 

keep ~~ tne jurors ~ether dOd to prevent conversations 

bet~en ~he JUrors and others. 

(£) After t~ jury hdS r~toreo for ~liueratoon, • f 

there be~ any disagreement aeong the• Lbe-~L~ as to the 
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testi~&ony or if ~ t.b« juroc;s desire to be informed on ,,ny 

point of law arising in the cause, they must require the 

•.<!! ;, <'r tv Londuct thelll into court. tlpe,.--ee+,.~ ~o__m~ 

;,.u: c.c._il~ •u ought in to ~ uur t, the information re-jueste d UJa y 

to•· ;iYen in the discretion of the court. If such infor111ation 

~~ .._;•ven., it must. be ~iven in the presence of the county 

a••~•~•f and the detenaant ~nd his counsel.• 

~ection l9o ~ectoon 4b-16-702t ~LAt is amended to 

r ~-3-fl: 

•~te-lo-702. ~tion for a new trial. Ill ~allowing a 

verdic~ or finding of guilty, the court may grant the 

defendant a new trial if required in the interest of 

just~ ice. 

(2) The •otion for a new trial ~ha++ R~ be in 

writing and s~e•+ ~ specify the grounds therefor. It 

~e++ ~ be filed by the defendant within 30 days 

following a verdict or finding of guilty. Reasonable notice 

of the eotion ~he++ ~ oe served on the ~tate. 

(3) 

justified 

l!ay: 

(a) 

(b) 

On hearing the motion for a new trial, if 

by law and the weight of the evidence, the court 

deny the eotion; 

grant a new trial; or 

(c) modify or chao~e the verdict or finding by finding 

tne Qefendant guilty ot d l~sser incluaed e .. +me QL~Q~~ or 

-12-
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finding the defendant not guilty.• 

Section 20. Section ~-ll-31lo KtAo is a .. nded to 

read: 

M46-17-3ll. Appeal. (1) All casps on appeal froa 

justices• or city courts •ust be tried anew in the district 

court and may be tried before a jury ot six selected es 

p~ov?ded--t"--ftt+e-tSy-e"ep~&r-fy-pe~t-f ln_1nt_~a~ a§oner 

.u-<~.-.t.LiaL.uu.~-iJLil~lL.ilct I o<u ucept that tilL-~ 

llllllkeJ:. of jucou drawo~al.J be at lAD.LllL.olla~ 

number pf ~-~ 'billenw£~· 

(2) The defendant .ay appeal to the district court by 

giving written notice of his intention to appeal within 10 

days after judg~nt. 

{3) Within 30 oayst ~he entire record of the just.lce•s 

or city court proceedings e~a++ .uA~ De transferred to tha 

district court or the appeal sfte9+ .u11 be dismissed. lt Is 

the duty of the defendant to perfect the appeal.• 

Section 21• Section 't6-ld-l0lt ~A• is a-ndeo:l to 

read: 

•46-18-201· Sentences that eay oe i~o~edo {1) 

Whenever a person has been found guilty of an offens~ upon a 

verdict or a plea of guilty• the court eay: 

(a) defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or drugs, for a 

period not exceeding 1 year for any misde•eanor or to~ a 
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period not exceeding 3 year' for any felony. The sentencing 

Ju<l<}e .ay l•postt upon the defendant any reasonable 

restriction' or conditions during toe period of the deferred 

i.position. Such reasonable restrictions or conditions .ay 

include: 

(I) jail !Nse release; 

(ii) jail tlae not exceeding 90 days> 

(ill) conditions for probation; 

Ciw) restitutioni 

( Y) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

soc ietyl or 

(vi) anr coebinatlon of the above. 

lb) suspend execution of sentence up to the eaxi•u• 

sentence allowed tor the particular offense. The sentencing 

judge aay iapose on the defendant any reasonable 

restrictions during the verioJ of suspended sentence. Such 

reasonable ~estrictions aay include+ AO¥-Pf LOO$eQ ljsted_iQ 

t+t--te+t-aa,.-re+eeset 

t++t-t•+t-t~ft~-.-eeed~9-96-deyst 

t+++t-e&ftd+t+Ofts-fo~proee~teftt 

t+vt-re•t+twt~t 

tvt--e"y---o~her---re~softebte---eeftd+~~"s---eofts?dered 

fteeess~y--to~--reft&e+t+~+on--or--fo~-tfte--proteet+on--ef 

-1 .. - 1-1 ~ ~~~ 



l 

... 
5 

6 

7 

8 

9 

10 

11 

12 

13 

lit 

15 

lb 

l1 

18 

19 

20 

21 

22 

23 

2't 

25 

Ll 0026/01 

tvft-enJ-e~•net+eft-e+-t~-eb~e9 

(c) i•po!>e a tine as provide<.l by law fcH the of-fense; 

(OJ co-it the defendant tu a correctoon.,l "'stotution 

with or without a tine as provided br law for toe offense; 

(e) iap:n.e <>ny CO!at>ln.•t.lon of subs•·<.to·"'~ (l)(b)t 

(l)(c), and ll)(d)o 

12) If any re!Otriction5 or conditions •~posed under 

sul''>ectlon (l)la) or (lJto) are violated, any "!"';:sed ti_, 

exce~t Jail timet she++ ~ not be a creoit aqaonst the 

sentence uole&s the court or.oers otherwise. 

(~) Except as provideCI in lto-l8-22Zt thw i•po5ition or 

execution of the first 2 years of a sentence of i~prison-.nt 

icposed under the following sections aay not be deferred or 

suspended: 'tS-S-l0Zt2lo lt~-5-l03(Z)o lt5-S-202(2)o 

lt5-5-302(2)t ltS-5-303(2}• lt5-5-401(Z)t ltS-5-~03(2) ano (3)t 

45-9-101(2)• lt5-9-102(3}o ana lt5-9-lOl(2).• 

read: 

The 

Section 22. Section lto-18-202, MCAo ts aaended to 

•~to-18-ZG2o Addotional restrictions on s~nt~ncw. (1) 

district court .. ,. also iapose any of the followong 

re~trictions or conditions on the sentence provided tor in 

46-18-201 which it constders necessary ~o obtain the 

objectives of rehabil•tatoon and the protection of society: 

(a) prohtb+t ~Qb~LQQ_gf the de~eneant-the-r+~~-te 

-15-
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no~~~~ Dp1diag public offoce; 

(bl pre~+~---tfte---de+e~ent---tfte---rt~ht---to--ewn 

~Lk~iQi~iuo-~1-n~.ain~ or eerry ~LL¥10~ a dangerous 

weapon; 

( c l pro~Httt r...ulllt;.tiQllL __ Qil-_I:J..U freedOCI of 

dS. ~o< • ~-~t ion; 

( '') prott+&tt U:licLll..I...U.~-illl-tl.l.i Freed om of 111ovement; 

(") :.ny other 1 iaitation reasonably related to the 

oOJeCtives uf rehabilitation and ~he protection of society. 

(2) W~enever the district court iaposes ~sentence of 

i•prisonaent in the state proson for a term exceeding 

yearo the court aay also iapose the restriction that the 

defenddnt oe ineligible for parole and ~articipa~ion in the 

1Jri5oner furlough prograa .,hi le serving his tere. If such a 

restriction is to De iaposed, the court shall state the 

r"ason!i for it in writing. If the court finds tnat the 

restriction is nect~~ary tor the protect•on of ~ocietyo it 

snail iapos~ ~he restriction as part of the sentence and the 

JUdqeent snull contain a stdteeent of the reasons for the 

restriction. 

(J) The JUdye in a JuStice's• city, or eunicipal court 

d~es not nave the 

rights as enu~erated 

authority to restrict an indivioual's 

in suosections (1) and {2)•" 

Section 23. s~ction 46-18-401 0 ~CAo is amended to 

read: 

-16-
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M46-18-401. Merger of sentences. (1) Unless the judge 

otherwise ord~rs: 

(a) wne" .ne~~ a person serving a ter• of 

commit~ent i~posed by a court In this state is co .. itted for 

another offense, the shorter tera or shorter r~aining ter• 

shall be ~ergeo in the otner ter• ~1 at pcoyi~~-iO 

sub~e,tjon 121; and 

(D) wnen •benevec a person under suspended sentence or 

on probation for an offense ca..itted In this state is 

sentenced for another offense, the period still to be served 

on suspended sentence or prObation shall be .. rged in any 

new sentence of co-it•ent or probation. 

(2) Tne court .erging the sentences shall +o~tftw~~ 

imwedjatelx furnish each of the other courts aoo penal 

institutiQns in which the defendant Is confined under 

sentence with authenticateo copies of Its sentence, which 

~ne++ ~cite the sentences being werged. 

(3) If an une~pired sentence is .. rged pursuant to 

subsection (1)• the court which l~sed such sentence •hall 

modifr it in accordance woth the effect ot the m~r~er. 

(4) Separate ~entences of faL two or .are er+~' 

gff&ose~ shall run concu~rently unl••• the court otherwise 

orde~s. 

(51 Except as provideo in this suusection, wft~ft 

whenever a prisoner is ~entenced for an offense committed 
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while he was i~risooed in the state prison or while he was 

released on parole or wooer the pri1oner furlough progra., 

the new sentence runs consecutively with the remainder of 

the original sentence. The prisoner starts serving the new 

sentence when the original sentence has expired or when he 

is released on parole un~r chapter 23t part z, of this 

title in re~drd to tne ori~inal sentence, wnichever is 

sooner. In the latter cas~. the sentences run concurrently 

fra. the time of his release on parole.• 

Section 2"• Section .. o-2Q-3l8o KCA 1 is -nded to 

read: 

... b-20-318. Ols•lssal for failure to cause tiaely 

transalssion ~~~go at instance Qf cespgod@ot. (lJ 

If the appellant ~he~+--fe+~ fa1lA to cause tiaely 

transalsslon of the record• any respondent aay file a .otion 

in the supre .. court t~ dls•lss the appeal. The motion ~e+~ 

~ be supported by: 

(a) a certoficate of the clerk of the oistrict court 

showing the date and substance of the judgeent or oraer fro• 

whiCh the appeal was tai<.e,., the date on which the notice of 

appeal was filed, ~he-ewp~r~+on-ee~e-&ft-•h~h-~~-fte~ee-o~ 

epp&e~--was--f~ted• dOd the eKpiration date of any order 

•~tending tne ti~ for trans•ltting the ~ecordl and 

(b) proof that 1 oays' notice in writing has been 

served on th~ appellant that application will be 8ade for 

-18- }-f8 ,~ 
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dis•lssal of the appeal. 

{21 Instead of filing a .otion to dis•iss tne appeal, 

the respc>n.:l.,nt .ay c.~use the recor ,· to be trans•it.te:l ""l 

11ay docket the appeale in wnicll &vent tne appe.Jl ,.r..., i 1 

proceed <>s it the <~ppell ant had caused it to be docketed •" 

Section l5e Section <t6-22-201, HtAt is a~nded to 

read; 

• ..,6-ZZ-201• Application for writ. (11 Application for 

the writ Is aade by petltioo si9fled either oy tne p~rty for 

whOse relief it is intended or by soee person innis oanJif. 

It •u.st specifya 

(a) tnat the parson in whose behalf the writ is 

applied tor is unlawfully iatprisoned or restrained of hi~ 

liberty; 

(b) why the iaprisonaent or restraint Is unlawful; 

(CI tne__pl~ere ao~ the officer or person by woo• 

he is so confined or restrained &ftd-~~e-p+aee-•~•~--"8•f~ 

aHA 

''1 611 the parties a~U.LWl~~ it they are known or 

d..-~•b~~he• a~~ if they are not known. 

~tLll lhe petition •ust be verified by the oath or 

afftraatloo of the par~y eaking the application.• 

!>ectiOfl 26• ::;.,ction 41:>-22-202, "C.At is a11ended to 

read; 

·~b-22-202. ay who• issue~ an~ before woo~ returnable. 
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The writ of habeas corpus may be granted; 

(1) by the supre.e court or any justice thereof upon 

petition by or on behalf of any person restrained ~f his 

liberty in this stat~. ~hen so issued it aay be made 

returnable before the court or any justice thereof or before 

any district court or JUdge thereof. 

{2) by ~l'le 11 ..1 i !>t ric. t eott~~ >..Q1U.l. or a J udqe ther "of 

upon petition by or on behalf of any person restrained of 

his liberty in ~he~~ ~~urt•s PL--~~g~~ respective 

ee~+- lli.ULl.U or <Hs~iet11 ~t.lt·" 

Section 27. Section 46-23-108• "LA• is amended to 

reacu 

•46-23-108. Records and reports confidentiality. 

The department sha11 aee~ a record of the board's acts and 

decisions available to the public. Howevero all social 

recordso including toe pr~sentence report, the preparole 

reporto and the supervision history obtaineo on toe 

discharge of official duty by the oepartment9 ~l'le++-be ~L~ 

confidential and she++ 8A¥ not be disclosed dir~ctly or 

;ndirectly to anyone other than the members of the board or 

a judge. The board or a court may• in its discretion, wnen 

the best interests or welfare of a particular defendant or 

prisoner ~akes such acti~~ desirable or helpful, permit the 

inspection of the ~epo~t ~Q£Lal_~~~ or any parts thereof 

by the prisoner or hi5 attorney.• 
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Section 28o Section ~6-23-211, "'A• i~ a.ended to 

read: 

"~6-23-217. Service of tera for additional criae. ~y 

A prisoner •ho coaeits a criae while <Jt large apeft QQ parole 

or conditional release and who is convicted and sentenced 

therefor shall serve such ~entenca eeftea~~~ty-.~ft-~ 

ter.s-aftder-wh+eh-he-wes-relee•~ •nt..,--atherw+ee--orda~ee 

&y-the-eeurt-+n-se~ene~P~-~-new-e+~ense ~~cutlyalr 

~~~groy!~ad 10 

2fl::ll=iQl·. 

Section 29· section ~-23-306• KtA, i ~ a-nded to 

read: 

•46-23-~06. Record of hearing. At the hearing the 

board at,st cause to b" Kept a record showing: 

(1) the naee~ of all persons appearin~ before the 

board on ~ehalf of the person ,.rdenee-by ~eek!og tl• .. Dt¥ 

1LQa the governor; 

(2) the oame5 of all persons appearing before the 

board in opposition to the granting of th• sa.eJ 

(3) th~ te~ttaony of all persons givong evidence 

before the board; 

(~) that the affidavit and return froa the printer of 

the publication of the notice and order of n .. aring was on 

file prior to the hearing.• 

Section 30. Section 46-23-~2. KCA, is a•ended to 
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read: 

·~6-23-~02. Purpose of prisoner furlough prograa. (1) 

The purpose and intent of this pdrt +s ~• to: 

{a) establish a prograa for the rehabiltt:ation. 

education, and better8ent of selected prisoners confineo in 

the state prison, placing the establisn..nt, regulation. 

guidance, ana control of sucn pro~raa under the oirection of 

the oepart.an~ of institutions; 

(b) Increase tttrir o.ycb ar iiOQRrs• respons i bi II ty to 

society; 

(c) provide fo¥ the aini.ua hOurly wage required by 

law or the prevailing rate of pay for persons eaployed in 

siailar occupations by the saae eaployer to be paid to ~d 

e«tY~s ~-l<Li:utlltiU while so -played; 

(o) 11a1<e it pouiDle ~-~ey-aey f.llLtDa•~Q work 

gainfully to support their ~epenoents in whole or in part 

while s~rv•n~ their senten~es, continue their education or 

training• and at the saae till& fulfill the Oblrg~ions of 

the sentence of i~rison.ant laposed. 

(2) Th~ prisoner luL~ prograll shall operdte by 

supple•enting and not replacing established penal procedures 

now or hereafter estdblisned by law and shall serve to 

extend th~ lillits of confineae~ for treat~ent as well as 

JUri Sd i ct i ond\ purpos.es. 

(3) This part is to ~e liberally construed to effect 

-lt!- J-1 ;g J ')'t/ 



0 
0 

' 
... 

"" 
0 

'" 
"' 

0 
I "' ~ 

~
 

-
' 

tJ 

• 
c: 

• 
'I> 

c 0 

"' 
.. 

0 
u 

,.. 
Ill 
.. 

I 

"' 
.. 

C1' 

s::. 
.. 

.. c 
.: 

0 

.. 
.c: 

u 
I 

I 
.. 

Ill 
"0 

"' 
... 

J
l 

c 
N

 
0 

~
 

I 
... . 
.. 

... . 
Q

l 
41 

tJ 
.. 

"' 
'" 

';; 
.. 

Ill 
Ill 

'l. 
'5. 

>
 

~· 
"' 

(!) 

.. "' Ill 
Ill 

. .., 
.... 

... 
.1) 

"' 
,., 

0 
c 

. 
0 

.... 
-

.. 
-#' 

IV .. 
C1' 

.. 
u 

Ill 
Ill 

>
 

"" . 
0 

J: 
. 

Ql 
"" 

r. 
. 

.. 
"' 

.. 
N

 
,., 



46th Leqi slature H8 0184/0Z 

2 

3 

4 

5 

6 

7 

~ 

9 

10 

11 

12 

13 

14 

15 

16 

11 

~~ 

lq 

20 

21 

22 

23 

24 

25 

Approved by Committee 
on Judiciary 

HOUSE BILL NOo 184 

INTRODUCED BY MARKS 

BY REQUEST OF THE CODE COMMISSIONER 

A BILL FOR AN ACT E~TITLEO: "AN ACT TO SENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO CRl~lNAL PROCEDURE; 

REPEALING SECTIONS 95-1709 AND 95-2010, RoCoMo 194lo" 

AND 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

issue 

Section 1. Section 46-4-203o MCAo is a.anded to read: 

"46-4-2D3. Subpoenaing of vitnesses. A coroner •ay 

subpoenas for vitnesseso returnable ~·~~hw+~h 

imm~di~ or at such time and place as he ~ay eppe+ft~ 

~~~· which ~ay be served by any co•petent person• He 

M~~~ ~ su~•on and examine as w+~e~~·~-e.ery a wjtoe~ 

~~ person who, in his opinion or that of the jury, has any 

knowledge of the facts and •ay su•mon a sur9eon or physician 

to inspect the body and give a professional opinion as to 

the cause of the death.• 

Section 2. Section 46-5-20lo MCA, i~ a•encted to rend: 

•46-5-201. Search varrant defined. A •search warrant" 

is an order: 

( 1) in 10riting; 

( 2) in the name of the state; 

C3l signed by a judge; 
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(4) particularly describing the thing• ~ placeL--QL 

~ to be searched and the instruments, articleso ~ OR 

thingsr-or-peraon' to be seized; 

(5) directed to a peace offi~er ~o..anding hi• to 

search for twr•on, or personal property and bring thce=or it 

before the judge.• 

Section 3. Section 46-5-202, "CA• Is a .. ndad to read: 

·~6-5-202. Grounds for search varrant. Any judge •ay 

issue a search varrant upon the written application of any 

person • .ade under oath or afflr•ation before the judge, 

whl~h: 

(1) states that an offense has been co .. ltted; 

(2) states facts sufficient to show probable cause for 

issuance of the varrant; 

(3) particularly describes the place~ ~ things&-QL 

persons to be searched; and 

(4t particularly describes 

seized.• 

Section 4. Section 46-5-305, "CA, is a.anded to read: 

·~-S-3oS. Oisposltion of unclai•ed property. If 

property seized as evidence is not claiaed vithin '6 •onths 

of coapletion of tha case for vhich It 10as seized and if 

after proper inquiry the judge cannot ascertain or locate 

any p&rson entitled to Its possession, he •ust order the 

property to be sold by the sheriff. The proceeds fro~ ~" 

-2-
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~ sale, after deduction of th~ costs of storaqe£ ~~ 

preservation of the property. A~-~ must ~e p~id 

into the county treasury•" 

Section 5o Section 46-6-203, MCAt is a•ended to read: 

"46-6-203. Manner of arrest with a . warrant. When 

.aking an arrest hy-~+r~~-ef pvcsvaal to a warrant. ~~e ~ 

peace officer aek•ng-the-errest shall infor~ the person to 

be arrested of ~s tba offjcer'l authority• of the intention 

to arrest hie, of the cause of the arresto an~ of the fact 

that a warrant has been issued for his arrest. except when 

he flees or forcibly resists before the ~officer .. k+n~ 

~-erreat has an opportunity so to ~ infor• hie or when 

the giving of such inforeation will iepPrl1 the arrest. The 

peace officer -k+n~-t:~e-e.-re" need not have the warrant in 

his possession at the tiae of the arrest, but after the 

arrest.-+f-t-.-person-~erreated--so--re~aes~s. the warrant 

she~• aw1t be shown to hi• tbe pgrson arrg1t•d as soon as 

practicable if s~cb pec-Q0-$0 reQuests.~ 

Section 6. Section 46-9-203, MCA, is a.ended to read: 

•'-6-9-203. Report to county attorney concerning drug 

users. ft-is-hereby~eede-the--daty--of A city ja~~es--en~ 

aftg+stretes ~· jad~ea ~of-~ •unlcipal eearts ~· 

..,.nd--;jas~t~•' _Qr ..,..iu~ic:.e of the !>~ace ~e .$D4ll report 

i11aediately to the county attor-ney of the county wherein 

~~e+~--eoar~s--e~e--ea~eb+tsfted--e~--eend~ete~ hi~-~~ 
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~~ any en~-a~+ ~nowledge or information acquired o~ 

eb~e+ned by se+~-et~y-jed~e~a~ts~rete~-ja~es-e~-man+e+~e+ 

eee.-~sy-end-jas~+ees-ef·t~e-~eee him in a trial of eea~es ~ 

~ or .._..+..., heari·og· before ~Mill him• which knowledge 

or inforMation ~bows or tends to show that any person is a 

drug user or drug addict. If ~e+d ~ person so-~he•n•to-be 

e--dTa~--.,e~-er-dra~-~+e~ is under arrest or liberated on 

bail at the tl•e sa+~ ~ knowledge or infotmation is 

acquired &r-oete+fte~-by-setd-et~y-jadge-er-me~+st~tey-j6d9e 

&f--e--..n+e+~--e..rty--er-jest+ee-ef-~he-~eaee, se+d ~~ 

person·•~~+ ~not be liberated, if under arresto or ~e+d 

tb& ball discharged by se+d ~ judgey--me~+strete~ or 

JUstice of the peace until se+d the report is eade to the 

county attorney.-es-,.ew~ftere+n.• 

Section 7. Section ~6-9-311• MCAo is amended to read: 

.,6-9-311. ~eduction, increase, revocation. or 

substitution of bai 1. {1) Upon application by the state .r 

the defendant. the court before which the proceeding is 

pending may increase or reduce the amount of hail, 

substitute one bail for another, alter the conditions of the 

bail, or revoke bail. 

(2} Reasonable notice of such application must be 

given to the opposing ·parties or their attorneys by the 

app 1 i cant -eif'ter~orer'd+et-f'""'~++ty-et"~d-bef'ef'e-jtit!g'Meftt •" 

Section ·e. Section ~6-'9-403, MCAt is ··amended to read: 

-It- HB 184 
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"46-9-403. Cualifyin~ property as bail. (1) If the 

bail is stock or bonds or both• the accused or sureties 

shall 

of the 

file a s"'orn schedule ~o~hich ~he++ aut. contain a list 

stocks anrl 

sufficient deta i 1 

bonds 

that it 

deposite" describing each in 

•ay be identified, the ~arket 

v~lue of each stock or bond, and the total •arket value of 

the stocks er ~na bonds listed. 

(2) (a) lf the bai 1 is real estate, the accused or 

sureties shall f i 1 e 

contain a legal 

a s~o~orn schedule ~o~hich 

description of the real 

stteH auu 

estate, a 

description of any and all encu•brances on the real estate 

including the a•ount of each and the holder thereof, and the 

101arket value of the unencu•bered equity o~o~ned by the 

affiant. 

(b) A certified copy of the schedule of real estate 

~~e++ mY1t. be filed i•medlately by the court in the office 

of tne clerk and recorder of the county in ~o~hich the 

property is situated, and the state ~he++-hewe b~ a lien on 

such real estate fro• the ti.e the e~+es-ere ~~ filed. 

The cler~ and recorder shall enter. index• and record s~eh 

~e~edu+e~ t.~~~ ~o~ithout requiring any fee. 

(3) If the ball Is a written unr1ertaking with 

sureties, each surety must be a resident or freeholder 

~o~ithin the state. ~hey fach suretx must eeeh be worth the 

amount specified in the undertaking, exclusive of property 
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exe•pt fro• execution, but the court or •agistrate on taking 

bail •ay allo~o~ more than two sureties to justify severally 

in a•ounts less than that expressed in the undertaking if 

the wnole justification be ~ equivalent to that of 

sufficient bail. 

t~J If the bail is a co••ercial surety bond, it •ay be 

~--dofte &&~~~ by any do•estic or foreign surety co•pany 

which Is qualified to transact surety business In this 

atate.• 

Section 9. Section ~6-10-102, MCAt Is amended to re~d: 

"46-lG-102. •aiver of preli•inary exa•ination. If the 

defendant ~o~aives 1b8 prell•inary exa•inatlont the j~dge 

~ shall hold hi• to answer to the court having 

JUrisdiction of the offense.• 

Section 10. Section ~6-10-ZOlt MCAo is a .. nded to 

read: 

"46-10-201. When exa•ination not public. The jad9e 

~~~ •ay, in his discretion, ~no must~ upon the request 

of the defendant• exclude fro• the preli•inary e~aeination 

every person not officially associated with the case before 

the court•" 

Section 11. Section ~6-10-202, MCA, is a•ended to 

read: 

•46-1D-Z02o 

defendant ~he++ 

Presentation of evidence. (l) The 

.ax not enter a plea. The judge j~ 

_,_ 
H8 184 
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shall hear the evidence without unnecessary delay. All 

w!tnesses 'ft8tt ~ be exa•ined in the presence of the 

defendant. The defendant aay cross-exa~ine witnesses against 

hi• and •ay Introduce evidence In his own behalf. 

(21 During the exaaination of any witness or when the 

defendant is •akinq a state.ant or testifying, the ja6ge 

~ .ay. and on the request of the defundant or state 

shallw excl~de all other witnesses. He eay also cause the 

Nilnesse> to be kept separate and to be prevente~ from 

co•.unicating with each other until all are exa•ined.• 

Section 12. Section lt6-1G-Z03o MCAo is a.anded to 

read: 

•ft6-1Q-203. Oisposit~on of defendant. If fro• the 

evidence it appears that there Is probable cause to believe 

that an offense has been co••ltted by the defendanto the 

jad98 Justice shall hold hie to answer to the court having 

jurisdiction of the offense; otherwise• the jas,e iU~ 

shall discharge hia.• 

Section 13. Section 46-10-204, MCAo is aeended t~ 

read: 

•46-1o-201t. Record of exaeination. (1) The testieonv 

of each wltnesso in ee'e ~ of hoeicide, eust be reduced 

to writing as a deposition by " court-appointed 

stenographer. In cases other than homicideo the testi•ony 

of each witness she~+ au~ be taken by a court-appointed 
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stenographer upon deaand by the county attorney, the 

defen1ant, or the defendant's counsel. 

(2) After concluding the proceeding• if the judqe 

~ holds the defendant to answer. he shall transmit 

~o~~ftWi~h imagdial&l¥ to the clerk of the court havino 

jurisrtiction of the offen~e all pa~ers in the procee~inq and 

any ball taken by hi•·• 

Section 1~. Section ~b-l3-203o MCAo is amended to 

read: 

·~6-13-203. Change of place of trial. (l) The 

defendant or the prosecution •ay eove for a change of place 

of trial on the ground that there exists in the county in 

which the charge is pending such prejudice that a fair trial 

cannot be had in such county. The motion she++ ~ he made 

at least 15 da~s prior to trial ~n~es, e~t-tDat• foP Lf 

good cause ~ showno it eay be eade thereafter. 

(2) The •otion she~~~ be in writing and support•, 

by ao affidavit which she+~ ~ state facts showing the 

nature of the prejudice alleged. The def~ndant or the state 

•ay file counteraffldavits. The court shall conduct c 

hearing and determine the •erits of the motion. 

(3) If the court deter~ines that there exists in the 

county wh&Pe in__~ the prosecution is pending such 

prejudice that a fair trial cannot be hado it shall transfer 

the cause to any other court of co•petent jurisdiction in 
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any county wh@~@ jn wbjcb a fair trial may be hado" 

Section 15. Section 46-1~-302, HCAo is amended to 

read: 

"46-14-302. Discharge or rcle3se 

superintendent. (1) If the superintendent 

state hospital bel ie~es that a person 

upon motion of 

of War• Springs 

coMmitted to his 

custody under 46-14-301 •ay be discharged or released on 

condition without danger to hiaself or otherso he shall aake 

application for the discharge or release of the person in a 

report to the court by which the person was coamitted and 

shall send a copy of the application and report to the 

county attorney of the county fro• which the defendant was 

committed. 

(2) The court shall tnen appoint at least two 

qualified psychiatrists to exaDine the person and to report 

their opinion as to his aental condition within 60 days or a 

lon1er period ~hich the court determines to be necessary for 

the purpose. To facilitate the exa•inations and the 

proceedings thereon, the court Day ha~e the person confined 

in any institution located near the place wher~ thP court 

sits which may hereafter be designated by the superintendent 

of Warm Sprinqs state hospital as suitable for the temporary 

detention of irresponsible persons. 

{3) If the court is satisfied by the report filed 

under subsection (1) of this section and the testimony of 
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the reporting psychi atr ht$ which the court considers 

necessary that the co••itted person •ay be discharged or 

reteasad on condition without dan~er to hl•self or others. 

the court shall order his discharge or his release on 

conditions vhich the court deter•lnes to be necessary. 

{'tl If the court Is not satisfied, it shall pro•ptly 

order a hearing to deter•ine whether the person ~ay safely 

be discharged or released. A hearing is considered a civil 

proceeding• and ·the burden Is upon the co .. ltted person to 

prove by a preponderance of the evidence that he •ay safely 

be discharged or released. According to the deter•ination 

of the court upon the hearing, the co .. ltted person shall 

then be discharged or released on conditions which the court 

determines to be nece$sary or shall be reco••itted to the 

custody of the superintendent of War• Springs state 

hospital, subject to discharge or release only in accordance 

with the preeedare gLQ~~ prescribed in this section~ 

ll=l.1=J..IU·. 

Section 16. Section 't6-l~-30'tt MCAt is a.anded to 

read: 

•46-l't-30~. Recommitment after conditional release. If 

within 5 years nft~r the conditional release of d committed 

person the court deter•ines after hearing evidence that the 

conditions of release have not been fulfilled and that for 

the safety of the person or for the safety of others his 
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conditional release should be r~vokedo the court shall 

im•ediately order hill to b .. recom01itted to tho> 

superintendent of warm Sprin~s state hospital, subject to 

discharge or release only in accordance with the ~eee.pe 

~~ prescribed in 46-14-302 aod-ib~=lQJ.• 

Section 11. Section lt6-l6-l03o ~(A, is a•ended to 

read: 

•~t6-16-103. Who decides qu•>Stions of l"w and fact. ( 1• 
A11 prosecutions deciding issues of fact ~ett ~be tried 

by the court and jury, except on a plea of guilty. 

(2) Questions of law •hett ~ be decided by the 

court and questions of fact by the jury except tba~ on a 

trial for t+eet crjsjnal defaeatjpo the jury shall detereine 

both questions of law and of fact.· Questions of law and fact 

•hett ~ be decided by the court when a trial by jury is 

waived under "6-l6-10Zt2J•• 

Section 18. Section "t6-16-50Jo "CAo is a.ended to 

read: 

"46-16-~03. Conduct of jury after retire11~nt -- ~dvicP 

fro. court. (1) When the jury retires to consider its 

verdict. an officer of the court •ft&++ ~ bP appoint~d to 

keep ~to!- together and to prevent conversations 

between the jurors and others. 

(2) After the jury has retir~d for deliberation. if 

there be~ any disagree•ent among ~h~ tb~~~ as to the 
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testimony or If ~hey~ jurors desire to be informed on any 

~oint of law arising in the cause. they 01ust require the 

officer to conduct the• into court. ~pOft--bef"g ~~~ 

ju£Q~ brought l"to courto the inforcation requested may 

be given in the discretion of the court. If such infor~~tion 

is giveno it must be given in the presence of the county 

attorney and the defendant and his counsel•" 

Section 19. Section lt6-16-l02o "CA• is amended to 

read: 

·~6-16-702. Hotion for a new trial. (l) following a 

yerdict or findiRg of guilty, the court •ay grant the 

defendant a n- trial if requited in the interest of 

justice. 

(2) The .otion for a new trial site~+ mun be in 

writing and ~e~t ~ specify the grounds therefor. It 

site~+ mu1t be filed by the defendant within 30 days 

following a verdict or finding of guilty. Reasonable noti 

of the ~otion •~+ ~ be served on the state. 

{3) 

justified 

•ny: 

On hearing the motion for a new trial. if 

by lav and the weight of the evidence. th.• court 

{a) deny the aotion; 

lbl grant a new trial; or 

(cl modify or change the verdict or finding by "finding 

the defendant guilty of a lesser included e~+~ 2!!~~ or 
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finding the defendant not guiltY•" 

Section 20. Section 46-17-311• MCAo is a~ended to 

read: 

•46-17-311• Appeal. (1) A11 cases on appeal from 

justices• or city courts ~ust be tried anew in the district 

court and may be tried before a jury of six selected e' 

p~ev+eee--+n--~+~~e-~§.-ehe~~r-~.-~er~-~ la_1he~e •aooec 

~rjal jur1 jo a clyjl actjgo, except that the t~ 

nu.ner of Jurors drawn shall be at least six plus tbe total 

numheL of peremptor1 cha11~· 

(2) The defendant may appeal to the district court by 

giving written notice of his intention to appeal within 10 

days after judg~ent. 

(31 Within 30 days, the entire record of the justice•s 

or city court proceedings sh~+ ~be transferred to the 

district court or the appeal she++~ be disMissed. It is 

the duty of the defendant to perfect the appe"l·" 

Section 21. Section 46-18-201• MCA, is a•ended to 

read: 

"46-18-201. Sentences that ~ay be i111posed. Ill 

whenever a person has been found guilty of an offense upon a 

verdict or a plea of guilty, the court May: 

(a) defer imposition of sentence, excepting sentences 

for driving under the influence of alcohol or dru~s, for a 

period not exceeding 1 year for an~ •isdemeanor or for a 
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period not exceeding 3 years for any felony. The sentencing 

judge may impose upon the defendant any reasonable 

restrictions or conditions during the period of the deferred 

i~position. Such re~sonable restrictions or conditions may 

include: 

{i) jail bdse release; 

(ii) jail ti.e not exceeding 90 days; 

(iii) condition• for probation; 

(iv) restitution; 

(v) any other reasonable 

necessa~y for rehabilitation or 

society; or 

conditions considered 

for the protection of 

(vi) any co~ination of the above. 

(b) ~uspend execution of sentence up to the ~aximu~ 

sentence allowed for the particular offense. The sentencing 

judge ~ay !•pose on the defendant any reasonable 

restrictions durinq the period of suspended sentence. Such 

rea~ona~le restrictions •ay include+ an1 of thgs~_l~d_lo 

subsections tll(a)lll thrgugh (ll(allylle 

t+t--je++-~ese-~e+eeset 

tf~t-je~+-~+.e-ne~-e•eeed~ft~-98-deyst 

t~~~t-eeftd+~+efts-~e~-p~~e~+ent 

t+•t-rest+~~~+ont 

tvt--efty---e~her---ree,ene~~e---eend+~+en,---eens+de~ed 

neee,,ery--f~--rehe~+~+~e~+on--er--fer--~~--~ro~ee~en--ef 
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~oe+etyt 

tvft-ofty-eo•b+ftat~oft-o~-the-a~ova. 

(c) impose a fine as provided by law for the offense; 

(d) co .. it the defendant to a correctional institution 

with or without a fine as provided by law for the offense; 

(e) impose any c~bination of subsections (1)(b)o 

(l)(c)o and (l)(dl• 

121 If any restrictions or conditions i.posed under 

su~section (l)(a) or (l)(b) are violated• any elaosed timeo 

exc~pt jail tiaeo she•~ !A not be a credit a9ainst the 

sent~flce unless the court orders otherwise. 

(3) Except as provided in 46-18-222, the imposition or 

execution of the first 2 years of a sentence of l•prison•ent 

i.posed under the following sections .ay not be deferred or 

suspended: 45-5-102(21• 45-5-103(2)• ~5-5-202(21• 

45-5-302(21• 45-5-303(2)• 45-5-olt01121• 45-5-503(2) and (3Jo 

45-9-101(2)• ~s-9-102(31• and olt5-9-lOJ(2J.• 

Section 22. Section ~6-18-202, MtA, is a•ended to 

read: 

•46-18-202. Additional restrictions on sentence. Ill 

The district court may also i•pose any of the following 

restrictions or conditions on the sentence provided for in 

~6-18-201 which it considers necessary to obtain the 

objectives of rehabilitation 3nd the protection of society• 

(a) p~oh+b+~ orobjbjtion Qt the d@•eftdeot-tfte-~g~-~e 
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he~d dkfgodaot·~~ public office; 

(b) p~oft+~+~--~he---d .. eftdaftt---~he---r~~---~o--e.n 

~itigg of hii qwoiog or ee~~y ~~~ a d3og~~ou~ 

.. e~tpon; 

c c 1 p~eft+bn restrjctjgos _gn___bi~ freedom of 

dSSOCiat.ion; 

(d) p~oh+hn restrjctjons_gn_b..U freedu. of 111ovel!.ent; 

(e) any other •i•ltation reasonably related to the 

objectives of rehabilitation and the protection of society. 

(Z) Mhenever the district court impose~ a sentence of 

laprison .. nt in the state prison for a ter• exceeding 1 

year. the court 111ay also impose the restriction that the 

defendant be ineligible for parole and participation in th~ 

prisoner furlough pro.gra• ..toile serving his te.rm• If such a 

restriction is to be i111posede the court shall state the 

reasons for it in writing. If the court finds that the 

restriction is necessary for the protection of society• · 

shall iapose the restriction as part of the sentence and th~ 

judgment shall cont~in a state111ent of the reasons for the 

restriction • 

(3) The judge in a justice's• cltyo or 111unicipal court 

does not have the authority to restrict ~n individual•s 

rights as enu.erated in subsections llJ and 121•" 

Section 23. Section 46-18-401• MtA, is a111ended to 

read: 

-16- HB 184 



1 

2 

3 

4 

5 

5 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

lb 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 018 .. /02 

• .,b-18-.,0l. Merger of sentences. (1) Unless the judge 

otherwise orders: 

(a) ~hen ~an~ a person serving a term of 

commitment imposed by a court In this state is coM•ltted for 

another offense, the shorter term or shorter remaining ter• 

shall be merged in the other term 8¥£~-~ proyjded jn 

~~~_Lll; and 

(b) ~he" •henever a person under suspended sentence or 

on probation for an offense coMMitted In this state Is 

sentenced for another offense• the period still to be served 

on suspended sentence or probation shall be •erged in any 

new sentence of commitment or probation• 

(l} The court merqing the sentences shall •or~hw+~h 

im~~~ furnish each of the other courts and penal 

i nst i tut ions in which the defendant is confl ned under 

sentence with authenticated copies of its sentenceo which 

~he++ ~1 cite the sentences ~eing merged. 

(3} If an unexpired sentence is merged pursuant to 

subsection (l)o the court ~hich imposed such sentence shall 

modify it in accordance with the effect of the merger. 

{~) Separate sentences e• !QL two or more er+•es 

offenses shall run concurr~ntly unless the court otherwise 

orders. 

( 5) EJ<cept 3S provided in this subsection, when 

.n£~ a prisoner is sentenced for an offense committed 
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while he was l•prisoned in the state prison or while he was 

released on parole or under the prisoner furlough program, 

the new sentence runs consecutively with the re•ainder of 

the original sentence. The prisoner starts serving the ne~ 

sentence when the original sentence has expired or when he 

is released on parole under chapter 23, part z, of this 

title in regard to the original sentence• whichever is 

sooner. In the latter case. the sentences run concurrently 

fr~ the ti .. of ~Is release on parole.• 

Section z.... Section ~6-20-31!• ~CA• Is a•ended to 

read: 

·~6-20-31!. Dls•lssal for failure to cause timely 

trans•lsslon -- trans•Jasign at Instance gf celoQRdent• (1) 

If the ap~llant she++--fe++ ~ to cause tieely 

trans•lssion of the record. any respondent eay file a MOtion 

in the supreMe court to dis•lss the appeal. The eotion sha++ 

EU~ be supported by: 

lal a certificate of the clerk of the district court 

showing the date and substance of the judg•ent or order fro• 

which the appeal was taken, the date on ~hich the notice of 

appeal was filed, ~he-eKp+re~+e"-de~e-o"-wh+eh-~~-"o~+ee-ef 

oppee~--·•~--•~+eey and the expiration date of any order 

extending the time for transeitting the record; and 

(b) proof that 1 days• notice in writing has been 

served on the appellant that application will be made for 
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aismissal of the appeal. 

(21 Instead of filing a eotlon to dismiss the appealo 

the respondent eay cause the record to be transeitted and 

eay docket the appeal. in which event the appeal shall 

proceed as if the appellant had causerl it to be docketed.• 

Section 25. Section lo6-22-201o HtA. Is aeended to 

read: 

•~t6-22-201. Application for writ. (1) Application for 

th~ writ Is aade by petition siqned either hy the party for 

whose relief it is Intended or by soee person in his behalf. 

It .ust specifys 

(at that the person In whose behalf the writ is 

applied for is unlawfully ieprisoned or restrained of his 

liberty; 

(b) why the i~rlson .. nt or restraint is unlawful; 

(c) the place vhere and the officer or OP.rson by who• 

he is so confined or restrained end-~h~p~eee-whe~e.--nae•nq 

•••• 
f21 All the parties .yst be oaeed if they are known or 

de~e~+b•ftg-~hee daa~~ if they arc not known. 

t~Lll The petition eust be verified by the oath or 

affirmation of the party •aking the application.• 

Section 26. Section 46-22-loz. ~A, is a~n1ed to 

read: 

"loi>-22-202. by vhoe i ~sued "n1 h·•fore •.o<ho11 returnable. 
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The writ of habeas corpus eay be granted: 

(1) by the supre•e court or any justice thereof upon 

p9tition by or on behalf of any person restrained of his 

liberty in this state. When so Issued it may ~e ~ade 

returnable before the court or any justice thereof or befor~ 

any district court or judqe thereof. 

(21 by~~ district eea~~ ~or a judge t~ereof 

upon petition by or on behalf of any person restrained of 

his lioerty in ~he~r tbe coyrt•s or _ju~~ respective 

ee~n~e~ di~ or d~~~~··~~ ~·· 

Section 27. Section 'ob-23-10Bo MCAo is a•ended to 

read: 

•~t6-23-l08. Records and reports -- confidentiality. 

The departaent $h•ll keep a record of the board's acts and 

decisions available to the public. Ho~evero all social 

record so i net ud ing the presentence report, the pre parol r. 

reporto and the supervision history obtained in u.e 

discharge of official outy by the department. she•+-be ~Le 

confidential and ~~ .. + a4¥ not be disclosed directly or 

indirectly to anyone other than the •embers of the board or 

a judge. The board or a court ~ayo in its discretion. when 

the best interests or welfare of a particular defendant or 

prisoner makes such action desirable or helpful. per•it th~ 

insn~ction of the ~~~ort ~1-L~La or any parts thPr~of 

by HlP .,rison•" or his attorney.• 
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Section 28. Section 46-23-217, MtAo is aMended to 

read: 

"46-23-217. Service of ter• for addition~l crime. ~~y 

A ~risoner who commits a cri•e while at large ~p~ ~parole 

or conditional r~lease and who is convicted ~nd sentenced 

therefor shall serve such sentence e&fteHrren~fy-w+th-the 

ter•~-~~er-wh+eh-he-we~-refee~ed-un+e~~--other•~~e--erdered 

by-the-eoHrt-~ft-~entene+n~-for-the-new-offe"~ ,gnsgcyt!yelx 

~the remajnder gf the original ••nt90'e as prgyjded in 

~~-" 

Section 29. Section 46-23-306, MtAo is a•ended to 

read: 

"46-23-306. Record of hearing. At the hearing the 

board m•st cause to be kept a record showing: 

(1) the na•es of all persons appearing before the 

board on behalf of the person pardoned-by seeking ,Je•en,v 

fLgm the qovernor; 

(2) the names of all persons appearin~ before the 

board in opposition to the granting of the same; 

(3) the testimony of all persons giving evidenc~ 

before the board; 

(4) that the affidavit and return fro~ thP printer of 

the publication of the notice and order of hearing was on 

file prior to the hearing.• 

Section 30. Section 46-23-402, MtAo Is a•ended to 
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read: 

•46-23-402. Purpose of prisoner furlough progra•• (1) 

Th~ purpose and intent of this part +~ ~ to: 

(a) tstablish a progra~ for the r~hab11i~ation, 

education, and better~ent of selected prisoners confined in 

the state prison, placing the establish•ento regulation. 

guidance, and control of such prograft under the direction of 

the department of institutions; 

Cb) increas~ ~~~r IYCh prisoners' responsibility to 

society; 

(c) provide for the •lnl•u• hourly wage required by 

law or the prevailing rate of pay for persons e•ployed In 

sl•ilar occup~tions by the sa•e e•ployer to be paid to ~e+d 

eeftv+e~s su'h ~rjsooers while so e•ployed; 

{d) •ake It possible ~~ey-.ey fpr th .. to work 

gainfully to support their dependents In whole or in part 

while serving their sentences, continue their education or 

training, and at the same tiee fulfill the obligations of 

the sentence of imprisonment !•posed. 

12) The prisoner LuLl~ progra• shall operate by 

supplementing and not replacing established penal procedures 

now or hereafter established by law ano shall serve to 

extend the li•its of confine .. nt for treatment as well as 

JUrisdictional purposes. 

(l) This part is to be liberally construed to effect 

-22- HB 184 
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~OUSE Bill NO. 184 

INTRODUCED BY MARKS 

BY REQUEST OF THE CODE COMMISSIONER 

A BILl FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO CRIMINAL PROCEDURE; AND 

REPEALING SECTIONS 95-1709 AND 95-2010t RoCoMo 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section ~-4-203, MCAt Is a .. nded to read: 

•41'>-4-203. Subpoenaing of witnesses. A coroner .. Y 

issue subpoenas for witnesses• returnable fe?~~·~~ 

immediately or at such ti•e and place as he may eppe~~ 

~~ign~te• which ~ay be served by any co~petent person. He 

~~s~ ~ball sum•on and exa•ine as w?~ness.,-eve~y 4--Mi~~ 

ea~b person whoo in his opinion or that of the jury, has any 

knowledge of the facts and ~ay su~on a surgeon or physician 

to inspect the body and give a professional opinion as to 

the cause of the death.• 

Section 2. Section 4b-5-201o MC~, is amended to read: 

"41'>-5-201. Search warrant defined. A •search warrant" 

is an order: 

{1) in writing; 

(2) in the na~e of the state; 

(3) signed by a judge; 
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(4) particularly describing the thon~~ o~ place~--g~ 

g§LiUD to be searched and the instru .. ntso articles, &r QB 

things%~~AD2 to be seized; 

(5) directed to a peace officer coamanding hi• to 

search for ~Gaa=~ personal property and bring :~ it 

before the judge.• 

Section 3. Section ltb-5-202o MCAo is aeended to read: 

·~-S-202. Grounds for search warrant. Any judge aay 

i5sue a search warrant upon the written application of any 

persono •ade under oath or affiraation before the judgeo 

which: 

(1) states that an offense has been co.-itted; 

(2) states facts sufficient to show probable cause for 

issuance of the warrant; 

(31 particularly describes the place~ •~ things~ 

QBtS~ to be searched; and 

(lt) particularly describes the things ~~ee2ADa to be 

seized.• 

Section 4• Section 46-5-305, M£Ao is amended to read: 

•4b-S-30So Disposition of unclaimed property. If 

property seiz~d as evidence is not claieed within o months 

of coapletion of the case for which it was seized and if 

after proper inquiry the judge cannot ascertain or locate 

any person entitled to its possession, he •ust order the 

property to be sold by the sheriff. The proceeds fro• sueh 
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1be saleo a~ter deduction of the costs of storage£ end 

preservation of the property. ijOQLtbK--~a~ must be paid 

into the county treasury.-

Section 5. ~action 46-6-203o MCAo is ••ended to read: 

•46-6-203. Manner of arrest ~ith a ~arrant. When 

.aking an arrest by-wi~t~e-e~ ~U~~uant_tg a ~arrant, the a 

peace officer eekin~-the-sr~e't shall infore the person to 

be arrested of h+~ ~-~1!~&£!~ authority, of the intention 

to arrest hl•o of the cause of the arrest. and of the fact 

that a warrant has been issued for his arresto except ~hen 

he flees or forcibly resists before the~ officer •ek+n~ 

~he--•~~·-- has an opportunity ,. to ~ infor• hie or ~hen 

the giving of such infor•ation ~ill iaperll the arrest. The 

peece officer aok+ng-t~e-orre'~ need not have the ~arrant In 

his possession at the tl.. of the arresto but after the 

arrest.-+~-tft&-pe~sen--e~~e,ted--,o--~~est~ the ~arrant 

~••+ ~ be sho~n to h+a lbe gerspo aL[~tsd as soon as 

practicable if sy'b pe~~Leguests.• 

Section 6. Section 46-9-203o MCA. is a.ended to read: 

•+6-9-203. Report to county attorney concerning drug 

users. ft-+s-hereby-eede-tft&--d~y--of A city jadge,--end 

-~·~f'f!l._ J,u~ • j ll<!l~es J,ud.ge of a au n i c i pa 1 e at~f'ts r.uw:t. • 

end--jast+ee' a£-_j~~ of the peace ~ ~ report 

i..ediately to the county attorney of the county ~herein 

the+f'--eoa~ts--e~e--e,teb++shed--end--eond~eted b~~L1-~ 
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la~ate~ any a~e-o++ kno•ledge or inforaatlon acquired e~ 

obtained by se+d-e+ty-j•~-··~+st~etey-j~d~es-of-~nn+e+pa+ 

eea~t~.-and-jn,t+ee,-of-the-peaee blm in a trial of ee~'e' a 

~U~~ or heer+n~s ~LLng before tfteM bim• which knowledge 

ur infor.ation sh~s or tends to sho~ that any person is a 

drug user or drug addict. If se+d ~ person 'e-~hown-to-be 

e--d~n~--ase~-Of'-d~-edd+~ is under arrest or liberated on 

bail at the ti .. sa+d tQe kno~ledge or information is 

a~quired Of'-ebte+ned-by-se+d-e+ty-jnd~-of'-M~+,trete.-j~d~e 

••--•--•nn+e+pa•--eoUP~.--of'-jnstiee-of-the-peeee. se+d ~~ 

person 'hf!l++ ~not be liberated, if under arrest, or 'e+d 

tDM bail discharged by 'e+d tnB judqe~--·f!l~+'t~ete~ or 

justice of the peace until 'e+d tbs report Is made to the 

county attorneyy-f!ls-p~ow+ded-he,..+n.• 

Section 7. Section 46-9-311• MCAt is amended to read: 

•~t&-9-311• Reduction, increase, revocation, or 

substituti~n of bail. (11 Upon application by the state or 

the defendant, the court before ~hich the proceeding is 

pending •ay increase or reduce the amount of bail, 

substitute one bail for anothert alter the conditions of the 

baolo or revoke bail. 

121 Reasonable notice of such application must be 

given to the opposing parties or their attorneys by the 

applicant oftef'-we~d+et-of-~a++ty-ene-before-jttdgment." 

Section 8. Section 46-9-403, M(A, is amended to read: 
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"46-9-403. Qualifyinq property as bail. (1) If the 

bail is stock or bonds or both, the accused or sureties 

shall file a sworn schedule which shell~ contain a list 

of the stocks and bonds deposited describing each in 

sufficient detail that It aay be identified, the market 

value of each stock or bond, and the total mark~t value of 

the stocks&~ ana bonds listed. 

(2) (a) If the bail is real estate, the accused or 

sureties shall file 

contain a legal 

a sworn schedule which 

description of the real 

st.,.•++ r.IY.\1. 

estatca a 

description of any and all encuabrances on the real ~state 

including the amount of each and the holder thereof, and the 

market value of the unencu•bered equity owned by the 

affiant. 

(bJ A certified copy of the schedule of real estate 

she+~ mu~~ be filed i .. ediately by the court in the office 

of the clerk and recorder of the county in which the 

property is situated, and the state sha+~-heve b~ a lien on 

such real estate fro• the tiae the ea~es-ere ~g~-i~ filed. 

The clerk and recorder shall enter, i nde~. and recorct stoeh 

sehedto~es ~be_~~ted~ without requirinq any fee. 

(3) If the bail is a written undertaking with 

sureties, each surety aust be a resident or freeholder 

within the state. ihey ~~ ~ust eeeh be worth the 

amount specified in the undertaking, exclusive of property 
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exe•pt froe execution, but the court or aagistrate on taking 

bail .av allow •ora than two sureties to justify severally 

in amounts less than that expressed in the undertaking if 

the whol~ JUStification be ~ equivalent to that of 

sufficient bail. 

(4) lf the bail Is a coa.ercial surety bond, It •ay be 

,e--de~ ~~u~d by any doaestic or foreign surety co~pany 

which is qualified to transact surety business in this 

state.• 

Section 9. Section 46-l0-102t MCA. is ... nded to read: 

•46-10-102• Waiver of prell•inary exa•ination. If the 

defendant waives ~ prell•inary exa•inationo the j~dge 

~ shall hold hia to answer to the court having 

JUrisdiction of the offen~e.• 

Section 10. Section 46-10-201, MCAo is aaended to 

read: 

•46-10-ZOlo When exa•ination not public. The j~dge 

JY~ti~c may, in his discretion, and •ust. upon the r~qu~st 

at the defendant• exclude fro• the prel i•inary examin~tion 

every p~rson not officially associated with the case before 

the cot~rt ... 

Section 11· Section 46-l0-202• MCAt is a~~ended to 

read: 

"4&-10-202. Presentation of evidence. (1} The 

defendant 'hal~ •a¥ not enter a plea. The j~dge ju~~e 
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without unnecessary delay. All 

exa•ined in the presence of the 

defendant. The defendant .ay cross-exa•ine witnesses ~gainst 

hi• and aay introduce evidence in his own behalf. 

(21 During the exa•ination of any witness or when the 

defendant is •aking a state .. nt or testifying, the jud~e 

eay. and on the request of the defendant or state 

shallo exclude all other witnesses. He eay also cause the 

witnessP.s to be kept separate and to be prevented fro• 

co.-unicating with each other until all are exa•ined.• 

Section 12. Section 46-lG-203, "'A• Is aeended to 

read: 

•46-10-203. Disposition of defendant. If fro• the 

evidence it appears that there is. probable cause to believe 

that an offense has been coeeitted by the defendanto the 

jed~e Jystjce shall hold hi• to answer to the court having 

JUrisdiction of the offense; otherwi~eo the fad~e ~.tl~ 

shall discharge hi•·• 

Section 13· Section 46-1G-204o "'A' is a .. nded to 

read: 

"46-10-204. Record of exa•ination. C1J The testi•ony 

of each witness, in ease ~ of hoMicide, •ust be reduced 

to writing as a deposition by a court-appointed 

stenographer. In cases other than ho•icide, the testi•ony 

of each witness shs++ au~ be taken by a court-appointed 
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stenographer upon de•and by the county attorney, the 

defendant, or the defendant's counsel. 

(21 After concluding the proceeding, if the j~d9e 

~~e holds the defendant to answer, he shall transmit 

fe~~~~~h i .. edjatelx to the clerk of the court having 

JUrisdiction of the offense all papers in the proceeding and 

any bail taken by hi•·• 

Section 14· Section ~6-l3-Z03, MCA, is amended to 

read: 

R46-13-l03. Change of place of trial. ( 11 The 

defendant or the prosecution ~ay eave for a change of place 

of trial on the ground that there exists in the county in 

which the charge is pending such prejudice that a fair trial 

cannot be had in such county. The eotion shs+~ au~ be made 

at least 15 days prior to trial u~~ess except tb~• feP if 

good cause L$ shown. it •ay be •ade thereafter. 

(l) The eotion she++ .u~ be in writing and supported 

by 40 affidavit which she++ ~ state facts showing the 

nature of the prejudice alleged. The defendant or the state 

•ay file counteraffidavits. The court shall conduct a 

hearing and determine the merits of the motion. 

(31 If the court deter•ines that there e~ists in the 

county •he~ io which the prosecution is pending such 

prejudice that a fair trial cannot be had, it shall transfer 

the cause to any other court of competent jurisdiction in 
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any county •"ere io_whikb a fair trial .ay be had.• 

Section 15. section 46-14-302• MClt is a•ended to 

read: 

"46-14-302. Discharge or release 

superintena~nt. (11 If the superintendent 

state hospital believes that a person 

upon ~otion of 

of War• Springs 

coeMitted to his 

custody under ft6-14-301 aay be discharged or released on 

condition without danger to hi•self or others, he shall aake 

appl icat•on for the discharge or release of the person in a 

report to the court by which the person was committ~d and 

shall send a copy of the application and report to the 

county attorney of the county fro• which the defend~nt was 

committed. 

( 2) The court shall then appoint at least two 

qualified psychiatrists to exaeine the person and to r~port 

their opinion as to his iental condition within 60 d~ys or a 

longer period which the court determines to be necess~ry for 

the purpose. To facilitate the examinations and the 

proceedings thereono the court may have the person confined 

in any institution located near the place where the court 

sits which may hereafter be designated by the superintendent 

of Warm Sprinqs state hospital as suitable for the temporary 

detention of irresponsible persons. 

(31 If the court is satisfied by the report filed 

under subsection (1) of this section and the testimony of 
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the reporting psychiatrists ~hich the court considers 

necessary that the co .. itted person aay be discharged or 

released on condition without danger to hiaself or others, 

the court shall order his discharge or his release on 

conditions which the court deteraines to be necessary. 

{lo) If the court is not satisfied, it shall promptly 

order a hedring to deter~ine ~hether the person eay safely 

be discharged or released. A hearin~ is considered a civil 

proc .. ding, and the burden is upon the coaaltted person to 

prove by a preponderan~e of the evidence that he aay safely 

be discharged or released. According to the deteraination 

of the court upon the hearing, the co .. ltted person shall 

then be discharged or released on conditions which the court 

deteraines to be ne~e~sary or shall be recoe•ltted to the 

custody of the superintendent of Ware Springs state 

hOspital, subject to discharg4 or release only in accordance 

with t~ proeedure ~LQ~DULe~ prescribed In this section And 

~~i~}gl.~ 

Section \6. Section ft6-14-l04• MCA, is a•ended to 

rea<1: 

"46-14-304· Recommitment after conditional releas~. Jf 

within '5 years after the conditional release of a comaitted 

person the court deteraines after hearing evidence that the 

conJitions of release have not been fulfilled and that for 

the safety of the person or for the safety of others his 
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conditional ~•lease should be revoked, the court shall 

iaiM'di ately order hill to be reCOIIIIitted to the 

superintendent of war• Springs sti'lte hospital. subj_ect to 

discharge or release only in accordance with the ~r&eedure 

gLQLeQuL~ prescribed in ltb-14-301 and '6-l!=JQJ.• 

Section 17. Section 46-16-lOlo HtAo is aaended to 

read: 

"lt6-16-l03o Who decides questions of la• and fact. Ill 

All prosecutions decfdlng Issues of fact •~e44 ~be tried 

by the court and juryo except on a plea of guilty. 

(2) Questions of la• •~••• ~ be decided by the 

court and questions of fact by the jury except 1b4~ on a 

trial for++~+ ~1•ioal dtt.a.~ the jury shall deterelne 

both questi~ns of law and of fact. Questions of law and fact 

sfte44 ~ be decided by the court .nen a trial by jury Is 

waived under lt6-l6-102(2Jo• 

Section 18. Section lt6-16-503o HtAo is aaended to 

read: 

·~-16-50). Conduct of jury after retlre.ant -- advice 

froa court• (1) When the jury retires to consider its 

verdicto an officer of the court •he44 ~ be appointed to 

keep the11 1ba_~ toqether and to prevent conversations 

between the jurors and others. 

(2) After the jury has ~eti~ed for deliberation. if 

there be~ any disagreeaent aeong ~h~ th~jyLQ~ as to the 
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testlaony or If ~hey ~ba lyrgrs desire to be infor.ed on any 

point of la. arising In the causeo they aust require the 

officer to conduct thea into court. ~po"--be+"g H~-~ 

luLGLA-aLU brought into courto the information requested may 

be given in the discretion of the court. If such information 

is glveno it aust be given in the presence of the county 

attorney and the defendant and his counsel.• 

Section 19o Section •6-16-702. MtAo is amended to 

read: 

•~t6-lb-702. Motion for a new trial. (1) Following a 

verdict or finding of guilty. the court may grant the 

defendant a new trial if required in the interest of 

justice. 

{21 The aotion for a new trial s~e++ mu~ be in 

writing and •~•t+ auAt specify the grounds therefor. It 

s~e++ mu~ be filed by the defendant within 30 days 

following a verdict or finding of guilty. Reasonable notice 

of the ROtion she++ ~ be served on the state. 

(3) On hearing the eotion for a new trialo if 

justified by law and the weight of the evidence. the court 

eay: 

(a) deny the •otion; 

(b) grant ana. trial; or 

(c} eodify o~ change the verdict or finding by findinq 

the defendant guilty of a lesser included er+me Qff~~ or 
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finding the defendant not guiltY•" 

~"ction 20. Section 46-17-311, MCA, is a-n<!ed to 

re-3d! 

"46-17-311. Appeal. {1) All cas<!s on appeal fro10 

justices' or city courts must be tried anew in the district 

court and ~ay be tried before a jury of six selected e5 

prov+~e~--+~--f+~~e-i~y-e~arter-iy-~er~-? ill-tfra-~~aa~ 

,u_.a-LtidL.iUU-.i..D-~ll.iL . .atl.i.ml.1-~L~.U.-1.1l~J.l1.t..al 

cumb~--Di_l~QL$ drawn ahalJ b« at least six plua tba-l~ 

oumb~L_Qf_QeLeBR~LX-'nal~· 

{2} The defendant •ay appeal to the district court by 

giYinq written notice of his intention to appeal within lC 

days after JU~gmento 

(3) Within 30 days, the entire record of the justice's 

or city court proceedings ~e++ .u~ be transferred to th~ 

district court or the appeal 5he44 ~be dis•issedo Jt is 

t~e duty of the defendant to perfect the appe~l." 

Section 21. Section 46-18-201, HCA, is a•ended to 

read: 

"46-18-201. Sentences that "'ay be i 111posect. { l ) 

Whenever a person has been found guilty of an offense upon a 

Yerdict or a plea of guilty, the court •ay: 

{a) defer imposition of sentence, excepting sentences 

for driyinq under the influence of alcohol or drugs. for a 

period not exceeding 1 year for any 10isde~eanor or for a 
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period not exceeding 3 years for any felony. The sentencing 

JUdge ~ay i10pose upon the defendant any reasonable 

restriction• or conditions durinq the period of the deferred 

i•position. Such reasonable restrictions or conditions ~ay 

include: 

(i) Jail base release: 

(i I) J••l ti•e not exceeding qo days; 

(iii} conditions for probation: 

(IV) restitution; 

other reasonable conditions considered (v) any 

necessary for 

society; or 

rehabilitation or for the protection of 

(vi) any co~binatioP of the aboYeo 

(b) suspend execution of sentence up to the •axi•u~ 

sentence allo~ed for the particular offen••• The sentencing 

judge •ay impose on the defendant any reasonable 

restrictions durinq the period of suspended sentence. Such 

reasonable restrictions •ay include• an~gf_tbg~~a-l~ed-io 

iU~~-~~i~O~-Llll41lil-tiltQ~~-11LLAl~ila 

t+1--jei~-b~5e-~e~ea5et 

t+it-jeit-~iee-~ot-exeeeding-Q8-riey~t 

t+++t-condition!-for-pro~at+ont 

t*•t-rest+t~t+o~t 

t•1--eny---othe~---ree!onabte---con~i~+en,---eon5idere~ 

nece55ery--for--reheb+t+tetion--or--for--the--~rotect+en--of 
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see+etyf' 

fw+t-eny-eoab+n~+Oft-ef-~~e-ebewe• 

(c) iMpose a fine as provided by law for the offense; 

(d) co..it the defendant to a correctional institution 

with or without a fine as provided by law for the offense; 

(e) i •pose any co•bl nat ion of subsectIons ( 11(b I• 

(l)(ch and ll){d). 

(2) If any restrictions or conditions i•posed under 

iubsectlon (l)(a) or (l)(b) are violated, any elapsed ti~e. 

except jail ti .. , s~e++ ~ not be a credit against the 

sentence unless the court orders otherwise. 

(3) except as provided in 46-18-222• the !•position or 

execution of the first l years of a sentence of i•prlson .. nt 

ieposed under the following sections •ay not be deferred or 

suspended: ltS-S-102(2)• 45-5-103(21• 45-S-202(2), 

45-5-302(2)• 45-5-303(2)• 45-5-401(21• 45-5-503(21 and (3), 

45-9-lOl(Z)o 45-9-102(3)• and 45-9-103(2).• 

Section 22. Section 46-18-20Zo MCAo is a .. nded to 

read: 

•46-18-202. Additional restrictions on sentence. (l) 

The district court •ay also impose any of the followinq 

restrictions or conditions on the sentence provided for in 

lt6-l8-201 which it considers necessary to obtain the 

ObJeCtives of rehabilitation and the protection of society: 

(a) pro~+b+t QLQhi~~ga_gf the d~endont-~he-r+1~~-to 
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he+d defendant's b~ public office; 

(b) pro~+b~---~he---defeftdent---t~---r+g~~---tc--ewn 

PLDbibi~ign_Q!_b~_g.oing or eorry ~~LL~iag a dangerous 

w~aponi 

(c) pr~b~ L£Stcjctjops _gn___hl~ free do• of 

association; 

(d) pre~+bf~ ~it~~_g~ freedom of movement; 

{e) any other ll•itation reasonably related to the 

objectives of rehabilitation and the protection of society. 

(2) Whenever the district court imposes a sentence of 

iiRprison~ent In the state prison for a ter• exceeding 

year. the court •ay also l•pose the restriction that the 

defendant be ineligible for parole and participation in the 

prisoner furlough progra• while serving his ter•• If such a 

restriction is to be i•posedo the court shall state the 

reasons for it in writing. If the court finds that the 

restriction is necessary for the protection of societyo it 

shall i•pose the restriction as part of the sentence and the 

judgaent shall contain a state•ent of the reasons for the 

restriction. 

(3} The JUdge in a justice's• city, or municipal court 

does not have the authority to restrict an individual's 

rights as enu .. rated in subsections {1) and (2)•" 

Section 23. Section lt6-l8-401o MCA, is amended to 

read: 
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"46-18-401· 

otherw•se orders' 

~erq~r of sentences. (ll Unless the Judye 

(a] •"e" ~b~o~~~~ a person serving a ter• of 

commitment imposed by a court in this ~tate is committed for 

another offense, the shorter term or shorter re•aining term 

shall be merqed in the other term ~~~-~~-_QLQX~~_io 

~~~~~tiQ0_1il; and 

(b) •"e" ~be~&L a person under suspended sentenc~ or 

on probation for an offense co••itted in this state is 

sentenced for another offense. the period still to be served 

on suspended sentence or probation shall be aerged In any 

new sentence of co••iteent or probation. 

(2) The court •erging the sentences shall fe~~hw•t~ 

imaealatel¥ furnish each of the other courts and penal 

institutions in which the defendant is confined under 

sentence with authenticated copies of its sentence. which 

~"e~~ ~u~1 cite the sentences being serged. 

(3) If an unexpired sentence is merged pursuant to 

subsection (1)• the court which i•posed such sentence shall 

modify it in accordance with the effect of the merger. 

(4) Separdte sentences ~ LQL two or •ore er?~~~ 

Qfie~~~ shall run concurrently unless the court otherwise 

ord~rs. 

(5) Except as provided in this subsection• w"e" 

aben~x~ a prisoner is sentenced for an offense committed 
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whtle he wa~ 1m~ri~onert in th~ sta~e prison or while he was 

reledsed on parole or under tne prosoner furlough progra•• 

t••e new sentence runs con~ecuti~ely with the re•ainder of 

the Vrl~tnol sent~nce. The prisoner st~rts serving the new 

sentence when the original sentence has expired or when he 

is raleasea on parole under chapter Z3. part z, of this 

titl~ in reqard to the oriq;n~l sentence. whichey~r is 

sooner. ln the latter case, the sentence~ run concurrently 

from tne ti•e of his release on pdrole." 

Section z ... 

read: 

... 6-ZQ-318. 

trans•i ssion 

lf the appellant 

Section 46-Z0-318t MCA, 

Ois•issal for failure 

~he~~--f'e-f.~ Lilli to 

is a.ended to 

to cause t.i-ly 

cause ti•e1y 

trdnsmission of the record, any respondent may file a motion 

in the supre .. court to dlsmis' the appeal. The .atlon ~he+~ 

~ be supported oy: 

(a) d certificate of the clerk of the district court 

show•ng the date and substance of the JUdg~ent or order fro• 

which thd appedl •as taken. the Jate on •hich the notice of 

appeal was foled• the-e~p-f.~e~~on-det~-on-wh~eh-the-notTee-of 

·~~ee~--wee--fy•e6y and the expiration date of any order 

extending tne ti.e for trans•itting the record; and 

(bl proof that 1 days• notice •n wr.ting has been 

served on the appellant that application will be •ade for 
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dls•is .. l of the appeal. 

121 Instead of filing a ~otion to dismiss the appeal• 

the respondent aay cause the record to be transai~ted and 

aay docket the appeal, in Mhich event the appeal shall 

proceed as if the appellant had caused it to be docketed.• 

Section zs. Section lt6-Z2-20lt ~CAt is a .. nded to 

read: 

•">6-22-201. Application for Mrit. Ill Application for 

the writ is aade by petition signed either by the p~rty for 

whose relief it is intended or by soee person in his behalf. 

It aust specify: 

Ia) that the person in whose behalf the writ is 

applied for Is unlawfully laprisoned or restrained of his 

liberty; 

Cbl why the l~rlson .. nt or restraint Is unlawful; 

(c) 1ba__g~e where and the officer or person by whoa 

he is so confined or restrained Oftd-•~-p~aee-wherey--nea~n~ 

-~·· 
r2l All the parties .ua1 be na.ed if they are known or 

deser+&+n~-~~· ~~~Qed if they are not known. 

t~tLll The petition aust be verified by the oath or 

afflraation of the party aaking the application.• 

Section 26. Section olt6-22-202t MCAt is aaended to 

read: 

"46-22-202. Sy whoa issued and before who• returnable. 
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The writ of habeas corpus aay be 9ranted: 

11) by the supreae court or any justice thereof upon 

petition by or on behalf of any person restrained of his 

liberty In this state. When so issued it may be made 

returnable before the court or any justice thereof or before 

anr di~trict court or judge thereof. 

12t by ~he • di~trict eoar~s 'QULt or a judge thereof 

upon petition by or on behalf of any person restrained of 

his liberty in ~he~ tba--'AYLt's or~~~ respective 

eoan~+es Ai~ or d+s~r+e~ ~·· 

Section 21. Section lt6-23-l08o MCAo is amended to 

read: 

•46-23-108. Records and reports -- confidentiality. 

The depart•ent shall keep a record of the board's acts and 

decisions available to the public. Howevero all social 

recordso including the presentence reportr the preparol~ 

reporto and the supervision history obtained in the 

discharge of official duty by the depart•ento she++-be aLe 

confidential and '"•++ aAX not be disclosed directly or 

indirectly to anyone other than the members of the board or 

a judqe. The board or a court aayo in its discretion. when 

the best interests or welfare of a particular defendant or 

prisoner makes such action desirable or helpful, permit the 

inspection of the ~e~e~t ~g~i~l-L~aca or any parts thereof 

by the prisoner or his attorney.R 
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Section 28. Section 46-23-217, MCAt is aeended to 

read: 

"46-23-217. Service of term for additional cri•e• Any 

~prisoner who coaaits a cri•e while at large a~~ go parole 

or conditional release and whO Is convicted and sentenced 

therefor shall serve such sentence eoftea~~eft~•r-•+~~-~he 

te~~~-aftde~-wh~eh-he-wo~-~e+eo~ed-an+e~~--o~he~•+~e--o~de~ed 

ey-the-eoa~t-+n-~eft~eftefn~-f~-~he-new-offen~e ~QSC~L~•Lx 

~l1h __ ~he--Lemgiuae~~QLigloal $eD~~a~_Q~~ 

~~~=~l·" 

Section 29. Section ~6-21-306, MCA• is aeended to 

read: 

"46-23-306. Record of hearing. At the hearing the 

board must cause to be kept a record showing: 

{1) the na•es of all persons appearing before the 

board on behalf of the person perdoned-hy $eeklog-kl~X 

[LQm the governor; 

121 the na•es of all persons appearing before the 

board in opposition to the granting of the saee; 

(3) the testimony of all persons givinq evidence 

before the board; 

(4) that the affidavit and return from the printer of 

the publication of the notice and order of hearing was on 

file prior to the hearing.• 

Section 30. section ~6-23-402• MCAt is a•ended to 
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read: 

·~6-23-402. Purpose of prisoner furlough progra•• (lJ 

The purpose and intent of this part ?~ aLt to: 

{a} establish a prograa for the rehabilitation, 

education, and better.ant of selected prisoners confined in 

the state prisono placlnq the establishaento requlationo 

guidance, and control of such progra• under the direction of 

the depart•ent of institutions; 

(b) increase the+P $~0~Qnae$! responsibility to 

society; 

{c) provide for the alnieu• hourly wage required by 

law or the prevailing rate of pay for persons e•ployed In 

~i~ilar occupations by the sa.e e•ployer to be paid to s~+d 

e~~v•et~ $Y~b_RLlsQ~~ while so employed; 

(d) eake it possible t~t-they-aey LaL-~em~ ~ork 

gainfully to support their dependents in whole or in part 

whole serving their sentences. continue their education or 

traininq, and at the saee tiMe fulfill the obligations of 

th~ sentence of iMprison•ent iaposed. 

(2) The prisoner !YLlQygb program shall operate by 

suppl<>.,..ntiny and not replacing established p<'n'll procedures 

now or hereafter established by law and shall serve to 

eKtend the li•its of conflneaent for treat•ent as well as 

;urisdictional purposes. 

(3) This part is to be 1 iberally construed to effect 
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1 the overall objectives set forth in this section.• 

2 Section 31. Repealer. Section~ 95-110. and 95-2010• 

3 RoC•"• 19~7• are reoealedo 

-End-
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