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Bl NO. w-

INTROOUCED BY _

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: *“AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO CRIMINAL PROUCEDURE; ANKD

REPEALING SECTIONS 95-1T09 AND 95-20104y ReCaMe 1947."

BE IT ENALTED BY THE LEGISLATURE OF THE STATE OF MUONTANA:
Section l. Section &6-4~2034 MCAy is amended to read:
“46-4~203« Subpoenaing of witnessess A cofoner Rmay

issue subpoenas for witnesses, returnable  tarthwith

immadiately or at such time and place as he muy aeappernt
dgsjigaater which m®may be served by any competent persone He
most shall summon and examine 3as wienesses~every A _ _wiiness
2ach person whos in his opiéinion or that of the jury, has any
knowledge ot the facts and may SummON a suryeon or physician
to inspect the body and give a professional opinion as to
the cause of the death."

Section 2. Section 46=5-20ks ALAy i5 amended to read:

"46-5-201ls Search warrant defined. A "search warrant®
is an order:

(1) in writing;

{2} in the name of the state;

{3) signed by a judge;
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(#) particularly describing the thingsy er places _or
PRLSOOD to be searched and the instrumentsy articlesy or
thingss 0or Rersagns to be seized;

{5) directed to a peace officer comsanding him to
search for persans er personal property and bring them or it
before the judge.”

Section 3. Section 46-5-202+ MCAsy is amended to read:

"456-5-202. Grounds for search warrant. Apny judge may
issue a search warront upon the written application of any
persons made under oath or affirmation before the judge,
which:

(1) states that an of fense has been committed;

(2} states facts sufficient to show probable cause for
issuance of the warrant;

{3) particularly oascribes the placeg or tningss or
PELSOOS to bDe searchad; and

{4) porticularly describes the things gor persons to be
s@eized."™

Section 4. Section 46-5-305¢ MLA+ iS 3amended to read:

®46-5-305. Disposition of unclaimed propertys. If
property seized as evidence is not claimed within 6 months
of completion of the case for which it «wds seizea and if
after proper inquiry the judge cannot ascertain or locate
any person entitleu to its possessions he must order the

property to be sold by the sheriff. The proceeds from suen

TOINTR o’?l’ugc EID?‘{I LL
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tha saley after deduction of the costs of storagesy sad
preservation of the propertys and the _sales must be paid
into the county treasurys*

Section 5. Section 46-6-203¢ MCAy is amenced to read:

"46-6-203. Manner of arrest with 4 warrant. when
adking an arrcest by~virtoe-of Quisugnt Lo a warrants the g
peace officer maring-the-srrest shall inform the gparscn o
be arrestad of his the offlcesr®s authoritye of the intention
to arrest hime of the cause of the arresty and of the fact
that a warrant has been issued for his arresty except when
he flaes or forcibly resists before the pgace off icer msak+ng
the--errest has an opportunity ¢ to %0 inform him or when
the giving of such informetion will imperil the arrest. The
peace officer meking-the—arrest need not have the warrant in
his possession at the time of the arreste but after the
arrasty—tf-the-person--arrssted--se—-requestsy the warrant
shett myst be shown to ném LDE_parsQ0_arcesLeg as soon as
practicable if_such pRIrso0 30 _r8QUasls."

Section 6« Section 46-9-203s MCAy is amended to read:

*46-9-203+ Report to county attorney CONCerning darug
userse #e-is-hereby-mode—the--doey--of A city judges--and
nagistrotes judges jJudges udge of § municipal eodrets Cayrte
ond--—jaseireas pf  _justice of the pesce o shall report
immediately to the county wsttorney of the county wherein

their-~courts--are--esteblished--and- -condueted his court _is
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lacated any sad-et¥ knowiedge or information acgquirec or
obtained by soid-eity-judger-magratratey-judges—of-sunicipad
courtsy-snd-justices-of-the-penee him in a trial of ecsuses 3
CAUSe oOr neartngs DRALiINg pefore them hipr which knowleédge
or information shows nr tends to show that any person s a
dfug user or drug addicte. If se+d such person so-shown-to-be
a~-drug--aser-or-drug-add+et is under arrest or liberated on
bail at the time sa+d the knowledge or information is
acquired or-shtained-by-seid-erty-judge—or-nagiatrater-jidge
of-~a-—muwicrpal--courer--or-justice—of-the-peace, sa+es sucp
person sheid gay not be liberateds it under arresty of %a+d
tha bail dgischarged Ly seéd tha judgey--magistrater or
justice of the peace until se+d Lthe report is made to the
county attorneyv—es-provided-herein.”

Section Te Section 46~9-311le MCAs is amended to read:

®45-9-31le Reductions increases revocations or
substitution of baile (1) Upon application by the state or
the defendants the court bpefore which the proceeding is
pending ®may increase or reduce the amount of wail,
substitute cne bail for ancther, alter the conditions of the
bailey or revoke bail.

{2) Raasonable notice of such application must be
given to the oOpposing parties or their attorneys oy the
applicant afeer-verdict-of-guirtty-and-before-jyudgment.”

Section 8. Section 46-9~403y, MCAy is amended to sead:

-y
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*46-9-403. Qualifying property as baile {1} If the
bail is stock or bonds or Dbothy the accused or sureties
shall file a3 sworn schedule which sha¥t gyust contain a list
of the stocks and bonds deposited describing each in
sufficient detail that it w2y be identifiedy the market
value of each stock or bonas and the total market value of
the stocks or gnd bunds listeds

(2) (&) If the Dpail is real estateys the accused or
sureties shall file a sworn schedule which shoedd pgust
contain a 1egal description of the real estatee @
description of any and all encumbrances on the real estate
including the amount of each and the holder therecof, and the
market value of the unencumbered equity ownod by the
affiant.

(b} A certified copy of the schedule of real estate
shedd gust ove filed immediately by the court in the office
of the clerk and recorder of the county Iin which the
property is situatedy and the state ahaf}—hnva has a3 lien on
such real estate from the time the copies-sre Capy (s filed.
The «clierk and recorder shall entery indexs and record soch
schedotes the schedule without requiring any fee.

{3) If the bail is a written undertaking with
suretiesys each surety must be a resident or freeholder
within the state. ¥hey Lagh surety must esch be worth the

amount specified in the undertakings exclusive of property
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exempt from executionr but the court or magistrate on taking
bail may allow more than two sureties to justify severally
in asmounts less than that expressed in the undertaxing if
the whole justification Be js equiwalent to that of
sufficient Daile

{4} 1f the bail is a commercial surety bonds it may be
so--done gxecutad by any domestic or foreiyn surety company
which is qualified to transact surety business in this
state."

Section 9. gection 46-10-102y MCAs is amendad to read:

"46-10~102+ Wwaiver of prelisinary examinatione If the
defendant waives the prelisinary examinations the judge
Juatige shell hold his to answer to the court having
Jjurisdiction of the offense."

Section l0e Section 4&6-10-201s MCAy is amended to
fead:

®46-10-231« when examination not public. The judye
JUSLIiCE W3ys in his discretiony and musty upon the regquest
of the defendanty exclude from the preliminary examination
every person not officially associated with the case before
the court.™

Section ll. Section 46-10-202y MCLA, s amended to
read:

"46-10-2GZ2« Presentation of evidence. [R] The

defendant sheatd pggy not enter a plea, The ywdge justice

— HGI8Y
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shall hear thae evidence without unnecessary dalay. All
witnesses shedd RguUst be 2xasinec in the presence of the
defandante The defendant oy tross—exumine witnesses against
him and may introduce evid:ae in his own behalf,.

{2) During the exasminition of any witness or whan the
defendant s making o stotemont of testifyings the judge
dustice mayes and on the reyuest of the defendant or state
shall, exclude all other witnesses. He may 3lso cause the
witnesses to be kept separdte Ing 1o be prevented from
comsanicating with each other until all are examinede”

Section 1l2. Scction 46~10-203y MCAs s amended to
read:

"46-10-203. Oispusition of defengantes If fFfrom the
evidence it appears that there is probable cause to believe
that an offense has been committed by the defendanty the
jedge  Jjusticg snall noll hia to answer to the court having
jurisdiction of the offense; otherwisey, the judge Justice
shall gischarge hime"

Section 13. Section 45-10-204s MCAsy s amended to
read:

*46-10~204« Record of examination. (1) The testimony
of each witness, in eease casgs of homicides must be reduced
to writing as a geposition by a Court-appointed
stenographers In cases other than homicides tne testimony

of each witness shatt pust be taken by 4 court-appointed
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stenogr apher upon dJdemand by the county attorneye the
Jefendanty or the defendant's counsel.

(<) After concluding the proceedings it the judge
Jusktice holds the defenocant to answers Ne shall transmit
torthwtth jgaedjateliy to the <clerk of the <court bhaving
jurisdiction of tne offense all papers in the proceeding and
any b3iil taken Dy hime™

Section 1l4s Section 46-13-203¢y MCAe is oaenaed to
read:

®46-13-203. Change of place of triale (1} The
gefendant or the prosecution may move for a change of place
of trial on the ground that there exists in the county in
which the charge is pending such prejudice that a fair trial
cannot be had in such countye. The motion shai¥ Dust pe made
at least 15 days prior to trial ontess except thaty fer jif
good cause@ i§ showne it may be made thereafter.

{2} The motion shedt gust be in writing and supported
by an affidavit which shetd pust state facts showing the
nature of the prejudice allegeds The defendant or the state
may File counteraffidavits. The court shall conduct a
hearing and determine the merits of the motion.

13) If the court determines that there exists in the
county where jpn_ _whith the prosecution s pending such
prejudice that a fair trial cannot be hads it shall transfer

the cause to any other court of competent jurisdiction in

-8-
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any county where jg _which 3 fair trial may be had."

Section 15« Section 46-14-302, MCAy is amended to
read:

"46-14-302. Discharge or release upon wmotion of
superintendant. (1) If the superintendent of Warm Springs
state hospital believes that ¢ person committed to his
custody under 46-14-301 smay pe discharged of released on
condition without danger to himself or otnerss he shall make
application for the discharge or release of the person in a
report to the court by which the person was committed and
shallt send a copy of the application and report to the
county attorney of the county from which the dJdefendant was
committed.

(2) The court shall then appoint at least two
quatified psychiatrists toc examine the person and o report
their opinion as to his mental condition within 60 days or a
longer period which the court determines to be necessary for
the purposes To facilitate the examinations any the
proceedings thereons the court mady have the person confined
in any institution lociteu near the place where the Court
sits which may hereafter De designated Dy the superintandent
of Warm Springs state hospital as suitable for the temporary
detantion of irresponsible persons.

{3) 1If the court is satisfied Dby the report filed

under subsection (1) of this section and the testimony of
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the reporting psychiatrists which the court consigers
necessary that the coesitted person sdy be discharged or
released on condition withcut danger to himself or otherss
the court shall order his discharge or his release on
conditions which the court determines to be necessary.

(4) IF the court is not satisfieds it shall promptly
order a hearing to detercineg whether the person may safely
be discharged of releaseds 4 headring is considered a3 civil
proceedings and the burden is upon the committed person to
prove by & prepon&erance of the evidence that he may safely
be discharged or releasede According to the determination
of the Court upon the hearings the committed person shall
then be discharged or released on conditions which the court
determines to be necessary of shall be recommitted to the
custody of the superintendent of NWarm Springs state
nospitals subject to discharge or release only in accordance
with the procedure procedureds prescribed in this section and
46-14-293."

Section lbée Section 46-14-304y, MCAy is amended to
read:

*46-14-304. Recommitment after Conditional releases If
within 5 years after the congitional release of a committed
person  the court aetermines after hearing evidence that the
conditions of release have not been fulfilled and that for

the safety of the person or for the safety of others his

.  HBISY
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comnditional relsase should be revoked, the court shall
immediately order Rim to be reconmi tted to the
superintendent of Warm Springs state hutoitals  subject to
discharge or release only in accordance with the prsecedure
ALQCAGUrEs prescribed in 46-14-302 and 486-1%-303."

Section 17. Section 46-16-103, HCAy is amended to
read:

*46-16-103. Who decides guestiuns of law and facte (i)
All prosecutions deciding issues Of foct shadbd gyst be tried
by vhe court and jurys except on a plea of guiltye.

{2) Questions of 1Jlaw shedd pgyust be decided by the
court and questions of fact by the jury except that on 3
trial for ¥+bed criminal Jefamation the jury shall deterumine
both questions of law and of fact. Cuestions of law and fact
shadd gust De deciged by the court when a trial by jury is
waived under 46-16-102(2)."

Section lB. Section 46-16-503, MCAy is amended to
read:

®46-16-503« (onduct ot jury after retiremant ~- advice
froe court,. {l1) when the jury retires to consider its
vardicty an officer of the court shet+ gust be appointed to
keep them Lhe jurors tojether ond to prevent conversations
between the jurors and otherse.

{2) aAfter the jury nes retirec for deliberationy if

there dbe i35 any disagreement among them Lhe jurgrs as to the
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testimony or if ehey LD&_jurars desire to be informed on any
point of law arising in the causes they must require the
fficer 1o conduct them 1Nt courte Udpon--oce+nqg ghea _the
JHEQf e AL Drought into courty the information reguested may
bLe: jiven in the discretion of the courts If such inforamation
is givens it @must be given in the presence of the county
aitragy and the defendant and his counsel.™

jection 19« Section 46-16-TO2y MCAy is amended to
reanss

"46~16-702+ #Motion for a new triale (1) Fcllowing &
verdict or finaing of guiltys the court may grant the
defendant a new trial if vrequired in the interest of
justicea

{2) The motion for a nmnew trial shedd gust be in
writing and she+¥ pmust specify the grounds therefors. It
vhedd gust be filed by the defendant within 30 days
following a verdict or finding of guilty. Reasonable notice
of the motion shed+ pust ve served on the state.

{3) On hearing the wmotion for a new trials if
Jjustified by law and the weight of the evidences the cCourt
may:

(a) deny the motion;

b)Y grant a new trial; or

{(c} modify or chanye the verdict or finding by finding

the defendant guilty of a lesser included er+me gffgnss or

-12-
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finding the defendant not guilty."

Section 20. Section 46-1T7-311y MCA: is amended to
read:

“46-17-311. Appeale (1) AV}l cases on appeal from
justices® or city courts aust be tried a2new in the district
court and may be tried before a jury of six selected eas
provided-——in—~fitte-2S5y-ecnapter-Fy-pere-2 jip _tha _sageg Bapoer
as.a_trial_jury io a_givil actions excepk .that . the .  total
oupbes  of jurefs drawn_shall . ba ar . least six plus_the total
nupbec _of peremprory_challeggass

(2) The defendant may appeal to the district court by
giving written notice of his intention to appeal within 10
days after judgmente

{3; Within 30 cayss the entlire record of the justice's
or city court proceedings she¥t gust be transferred to the
district court or the 3appeal shedl gust be dismisseds It is
the duty of the defendant to perfaect the appeal.™

Section Zle. Section 46-18-20ly MCAy s amended to
read:

*46-18-201l. Sentences that may pe impusede (1)
Whenever a person has been found guilty of an offense upon a
verdict or a piea of guiltys the court may:

(a) defer imposition of sentences excepting sentances
for driving under the influence of alcohol or drugss for a

period not exceeding 1 year for any nmisdemeanor or for a
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period not exceeding 3 years for any felony. The sentencing
jucge may impose upon the defandant any reasonable
restrictions or conditions during the period of the deferred
impositions Such reasonable restrictions or conditions may
include:

(i) jai¥ base release;

{ii) jail time not exceeding 90 days;

(ifi) conditions for probation;

{iv) restitution;

(v} any o;her reasonable conditions considered
necessary for rehabilitation or for the protection of
societyi or .

{vi}) any combination of the abouve.

(b) suspend execution of sentence up to the maximum
santence allowed tor the particular offense. The sentencing
judge @may imspose on the defendant any reasonable
restrictions during the period of suspended sentence. Such
reasonable restrictions may include+ apy of thosed listed_ia
aubsections {A}iai{il _through £1)(a)ixilas

try-—-ja¢d-base-reteesey

téty-goit-time-not-exceeding-96-dayst
téiry-condreions-for-probatient

ttvy-regstitutiont

tvr--any---ather---reasonable---condit+ons---consrdered

necessary-—for--rehaditttation-~or——for-—the--protection——of

e HB T
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soctetyt

tvi-ony-coshinstion—of-the -aboves

{c) imposa a fine as provided by law tur the offense;

{d} comait the defendant tu a correctional institution
with or without a fine as provided by law for Lne offense;

{e} impose any coadbination of subsections {1} (b)e
(1)(c)es and {l){d).

(2) 1If any restrictions or conditions imposed under
subsection (1} (a) or {1){D) are violatedy any elu:sed times
except Jail timer oha¥d j§ not Bbe 3 credit against the
sentence unless the court orgers otherwise.

{3) Encspt as provided in 46-18-2224 the imposition or
execution of the first 2 years of 3 sentence of imprisvneent
imposed under the following sections may not be deferred or
suspended: £5-5-10212)» 45-5-103(2}y 45-5-202(2}s
45-5-302(2)r &5-5-303(2}s 45-5-401(2)s 45-5-%03(2) anu (3}
45~9~101¢2)s 45-9-102(3)e ana §5-9-103(2)."

Section 22. Section 46-18-202, HKCAy +s apended to
read:

®46-16~202+ Additional restrictions on sentencees (1)
The district court may also iapose any of the following
restrictions or conditions on the sentence provided for in
46-18-201 which it considers necessary to obtain the
objectives of rehabilitation and the protection of society:

{a) proh+bit praohinition af the defensont-the-right-te
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nodd defeadanit's hBoldinag public office;

{b) prohibire-—-the-—-defendone---the---right--—to--own
prehibition of his _owding or eearry cdrrying a dangerous
weapon;

{c) pronibit cesteictions __gn_. _bis freedom  of
4550CIation;

() prontbvt reslricticns 00 his freedom of movement;

{e¢}) any other limitation reasonably related to the
objectives of rehabilitation and the protection of society.

{2} whenever the district court imposes 3 sentence of
iaprisonment in the state prison for a term exceeding 1
yeary the court may also impose the restriction that the
defendant be ineligible for parcle and participation in the
prisoner furlough program while serving his terme If such a
restriction is to De imposady the court shall state the
reasons for it in writing. 1f the <court finds that the
restriction is necessary for the protection of societye it
snall impose the restriction as part of the sentence and the
judgment sholl contgdin a statement of the reasons for the
restrictions

{3) The judye in a4 Justice®sy citys Or municipal court
does not nave the authority to restrict an indiviagual®s
rights as enumerated in supsections (1) and {2)."

Section 23. Section 46-18-401l¢ MCAy is amended to

read:

—-1&6-



10

11

12

13

14

15

16

L7

18

19

20

21

22

23

24

25

LC 0026/01

"46-18-401. Merger of sentences. (1) Unless the judge
otherwise orderss

{a) when gDEneyer ¢ person serving a term of
commi tment imposed by 2 court in this state is committed for
another offenses the shorter term or shorter remaining ters
shall be mergead in the other term @xLepL._ A% provided ip
subsecrica (513 and

(D) w=hen whenever a person under suspended sentence or
on probation for an offense committed in this state is
sentenced for another offense: the period still to be served
on suspended sentence or probation shall be wmerged in any
new sentence of commitment or probation.

{2} The court merging the seAtences shall forvhmith
immedjately furnish ecach of the other courts and penal
institutions in which the defendant (s confined wunder
sentence with authenticated copies of Its sentences which
snatd BUSL cite the sentences being mergede.

{3) If an wunexpired sentaence is merged pursuant to
subsection {1)s the court which imposed such sentence shall
modify it in accordance with the effect of the wmerger.

{4) Separate sentences of for two or more crimes
affanses shall run concurrently unless the court otherwise
ordersa

{5) Except as provided in this subsection: when

wheneyer a prisoner is sentenced for an offense committed
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while he was imprisoned in the state prison or while he was
released on parole or unaer the prisocner furlough program,
the new sSentencad runs consecutively with the remaingder of
the original santence. The prisoner starts serving the new
sentence when the original sentence has expired or when he
is released on parole under chapter &3¢ part 2y of this
title in regard to the original sentence, wnichever is
soonare 1In the latter cascs the sentences run concurrently
from the time of his release on parole.”

Section 24. -s.ction 46-20-318y MCAy is amended to
read:

®46-20-318. Dls-is;al for failure to cause timely
transaission - tragsmission_at instaoce of respondent. (1)
If the appellant shedi--fa+d fajls to cause timely
transmission of the recards any respondent may file a motion
in the supreme court to dismiss the appeal, The motion sheld
BuSL be supported bys

(a) a certificate of the clerk of the aistrict court
showing the date and substance of the judgment or oraer from
which the appcal was takeiis the date on which the notice of
appeal was filede the-oxprration-dete-on-whith-the-notice-of
sppeat-~-was--fitedy and the expiration date of any order
extending the time for transmitting the recordi and

(b} proof that T cays* notice in writing has been

served on the appellant that application will be made for

H 32 e
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dismissal of the appeatl.

{2) 1Instead of filing a motion to dismiss the appaal,
the respondent a3y c3use the recor. to be transmitied nd
may docket the appeals in which event the appeal snatl
proceed as if the appellant had caused it to be docketed,™

Section 25« Section 46-22-20l, MLAs is asmended to
read:

*46~22-201e Application for write {1) Application four
the writ is made by petition signed elither Dy the parvy for
whose relief it is intenced or Dy some person it his Dehalf.
It must specifys .

{3} that the person in whose behalf the writ is
applied for is unlaowfully imprisoned or restrained of his
liberty;

{b) why the lmprisonment or restraint is unlawful;

(c) the _place where apd the officer or person by whom
ne is so confined or restrained and-the-pipce-wherey--naming
L2 o

£2) Al the parties gust bDe_nagmed it they ore known or
deseribing-them degscribed if they are not knowns

+29443) The petition must bDe verified by the cath or
affirmation of the party making the application.*

Section 26« Section #6-22-202. MCAy is amended to
read:

"46-22-202« By whom issued and before whom returnables
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The writ of habeas corpus may be granted:

{1) by the supremse court or any justice thereof upon
petition by or on behalf of any person restrained o»f his
liberty in this state. wWhen so issued it may bDe made
returnable before the court or any justice thereof or before
any district court or judge thereof.

{Z) Dy the g aistrict eourts Court or a judge thereof
upon petition Dby or on behalf of any person restrained of
his liberty in the+r the court®s__or _ judge's respectiva
counties (diskrict or déstrieets CouQty.”

Section 27« Saction 46-23-108s MLAy i5 amended to
reads

®*46-23-108. Records and reports -- confidentiality.
The cdepartment shall keep 3 record of the board's acts and
decisions available to the public. Howevers all sccial
recordse including the presentence reporty the preparole
reporty and the supervision history obtaineg in the
discharge of official duty by the gepartmentes shali-pe are
confidential and shatd may not be disclosed directly or
indirectly to anyone other than the members of the board or
a judges The board or a court mays in its discretiony when
the best interests or welfare of a particular defendant or
prisoner mokes such action adesirable or heipfule permit the
inspection of the report sgcial record or any parts thereof

by the prisoner or his atturney."
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Section 28 Section 46—-23-217+ MCAy is amended to
read:

"46-23-217T« Service of term for additional crime. aAny
A prisoner who commits a crime while at large uwpem gpn parole
or conditional release and who is convicted and sentenced
therefor shall serve such seatence eencurrentiy-with—the
terpe-under-whtrch~he-wes—reteoased—unieas-—otherwise--ordered
py-the-couret-in-sentenc ing-for—the-new-offense conseCuctjyvaly
with _the remainder of tone ociginal sentence as provided jo
46-18-401-"

Section 29« Section 46-23-306e M(Ay is amended to
reads:

"46=-23-3064 Record of hearing. At the hearing the
board must cause to be kept @ record showing:

{1) the names of all persons appearing before the
board on oehalf of the person pardened-by sgeking Clemency
from the governor;

{2) the names of all persons appearing before the
board in opposition to the granting of the same;

{3) the testimony of all persons giving evidence
before the board;

{%#) that the atfidavit and return from the printer of
the publication of the notice and order of hearing was on
file prior to the hearinge"®

Section 30. Section 46-23-402y HlLA, is amended to
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reaa:

“46-23~402. Purpose of prisoner furlough programe. (1)
The purpose and intent of this part +9 arg to:

(a) establish a prograa for the rehabilitations
educations and bettersem of selected prisoners confineg in
the state prisony placing the establishmenty regulation,
guidances ang control of sucn proyraam under the girection of
the departwent of institutions;

{b) increase thedr zuch prisapers’ responsibility to
society; -

(c) provide for the ainisum hourly wage required by
law or the prevailing rate of pay for persons employed in
similar occupations by the same employer to be paid to sedd
conviets such Lrisoners while so employed;

{(a) make it rossidle thst-they-may for_thas to work
gainfully to support their dgependents in whole or in part
while serving their sentencesy continue their education or
trainings and at the same time fulfill the obligetions of
the sentence of imprisonment isposed.

{2) The prisoner furlough program shall operate by
supplementing and not replacing established penail brocedures
now or hereafter establisned by law and shall serve to
extend the limits of confinement for treatment as wel?d as
Jurisdictional purposese.

{3) This part is to pbe liberally construed to effect

HY 159
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the overall objectives set forth in this section.®
Ssection 3le Ropealers Sections 95-1709 and 95-2010,
ReCoMa 1947+ are repcaled.

-kEng-
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HOUSE BILL NOe 184
INTRODUCED BY MARKS

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: ™AN ACT TO SENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO CRIMINAL PROCEDURE; AND

REPEALING SECTIONS 95-1T09 AND 95-2010+ ReloeMe 194T."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 46-4-203s MCAs is amended to read:
"46-4-203« Subpoenaing of witnesses. A coroner may

issue subpoenas for witnessesey returnable €forthwith

immediately or at such time and place as he may eppeint
designates which may be served by any competent persone. He
meget shall summon and examine as witnesses-every 3 witness
gach person whos in his opinion or that of the juryes has any
knowledge of the facts and may summon a surgeon or physician
to inspect the body and give a professional opinion as to
the cause of the deathe”

Section 2. Section 456-5-20ls MCAe is amended to read:

"46-5-201s Search warrant definede A ™search warrant®
is an order:

{1) in writing;

{2} in the name of the state;

{3) signed by a judge;
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{&#) particularly describing the thinggy or placey _or
pRersan to be searched and the instruments, articless or OR
thingsy-pr-persona to be seized;

(5} directed to a peace officer commanding his to
search for persona-or personal property and bring thep—ar it
before the judge.*™

Section 3e Section #6-5-202y MCAe is amended to read:

"46-5~202+ Grounds for search warrante Any judge may
issue a search warrant upon the written application of any
persone made under oath or affirmation before the judges
which:

fl1) states that an offense has been committed;

{2) states facts sufficient to show probable cause for
issuance of the warrant;

{3) particularly describes the places or thingss ocr
fersons to bpe searched; and

(¢} particularly describes the things er-persons to be
seizeds"

Section 4. Section 46-5-3054+ MCA, is amended to read:

*46-5-305+ Disposition of unclaimed property. If
property seized as evidence is not claimed within ‘6 months
of completion of tha case for which it was seized and if
after proper inquiry the judge cannot ascertain or Jocate
any person entitled to its possessions he must order the

property to be sold by the sheriff. The proceeds from sueh

# B
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the saler _after deduction of the costs af storagey and
preservation of the propertys gng the _sales must be paid
into the county treasurye”

Section Sa Section 46-6-203y MCAs is amended to read:

®46~-6~203« Manner of .arrest with a .warrante When
making an arrest by-virtue-of pursyanl _tg a3 warrants the 3
peace officer making-the-arrest shall inform the person to
he arrested of his the officer®s authoritys of the intention
to arrest hime of the cause of the arrests and of the fact
that a warrant has been issued for his arrests except when
.he flees or forcibly resists before the peage officer making
the--errest has an opportunity se to 50 inform him or when
the giving of such information will imperil the arreste. The
peace officer moking-the-arrest need not have the warrant in
his possession at the time of the arrests but after the
arrestv-#f-the-person—-~oarrested--so--requestsy the warrant
she#d pust be shown to him the pegsop arrasted as soon as
practicable jif_suych persoen.so_requests.”

Section 6. Section 46-9~203¢ MCAy is amended to read:
“46-9-203. Report to <county attorney concerning drug
users. ft-és-hereby-made-—the--duty-—-of A city Hudges--and
magistrates judge. judges judge of a municipal cowrts gourte
Jand-—justiees qr _juspice of the opeace ¢o 5hall report
immediately to the county attorney of the county .wherein

their--courts--are--established-~ond--condoeted his_court js

~3=- HB 1AR4

10
11
12
13
14
15
15
17
18
19
20
21
22
23
24

25

HB D184/02

located any end-at¥ knowledge or information acquired or
obtained by seid-ecity—jodger-magistratey—jodges-of-munieipad
eourtsy-ond—justices-of-the-peaece him in 2 trial of esuves 3
causs or hesrings hearing before them himes which knowledge
or information shows or tends to show that any person is a

drug user or drug addicte If se+d such person so-shown-to-bhe

- a--drug-—gser—or-drug-addiet is under arrest or liberated on

bail at the time saéd the knowledge or information s
acquired er-obteinad-hy-serd-city-jedge—or-masistreter—judge
of-~a--munteipat-~courtv-—or-justice-of-the-peace, sa+td 5uch
person-shell pay not be liberatedsy if under arrests or ssid
tha bail discharged by es¥d ihe judgev--megistratev or
justice of the peace until sesd the report is made to the
county - attorneyv-pa-provided-herein.”

Section 7. Section &6-9-311ls MCAs is amended to read:

%46-9-311. HReductions increase, revocations or
substitution of - bails {l1) Upon application by the state .r
the defendants the court before which the proceeding is
pending may increase or reduce the amount of bail,
substitute one bail for anothers alter the conditions of the
bails or revoke baile.

(2) Reasoﬂablé notice of such application must be
given to the opposing -parties or their attorneys by the
applicant -after-verdict-of-guitey~and-before-Judgnent.”

Section 'Be Section 46=9-403¢ MCAy is “améended to vread:

-y HB 184
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"46-9-403. Quatifying property as baile (1) If the
bail is stock or bonds or bothvv the accused or sureties
shali file a swmorn schedule which she¥d pust contain a tist
of the stocks and bonds depositec describing each in
sufficient detail that it may be identifieds the market
value of each stock or bonds and the total market value of
the stocks or and bonds listed.

{2) (a) If the bail is real estate, the accused or
sureties shall file a sworn schedule which shedd gust
contain a legal description of the real aestates 3
description of any and all encumbrances on the real estate
including the amount of each and the holder thereofs and the
warket value of the unencumbered equity owned by the
affiante.

(b) A certified copy of the schedule of real? estate
shatd must be filed immediately by the court in the office
of tne clerk and recorder of the county in which the
property is situatedy and the state she}¥-have has a lien on
such real estate from the time the copies—oare copy is filed.
Tha clerk and recorder shall enters indexs and record sueh
senedutes the schedule without requiring any fee.

{3y If the bail is a written undaertaking with
suretiesy each surety must be a resident or freeholder
within the state. ¥hey Each surety must each be worth the

amount specified in the undertakings exclusive of property
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axempt from executions but the court or magistrate on taking
bail may allow more than two sureties to justify severally
in amounts less than that expressed in the undertaking if
the whole justification be js equivalent to that of
sufficient ball.

{4} If the bail is a commercial surety bonds it may be
so--done gxecuted by any domestic or foreign surety company
which is qualified to transact surety business Iin this
state.”

Section 9. gection 46-10-102, MCAs Is amended to read:

"46-10-102. dA2iver of preliminary examinations. If the
defendant waives 3the prelisinary oxaminations the judge
justice shall nold him to answer to the court having
Jurisdiction of the offensee”

Section 10 Section 4&6-10-201y MCAy, is amended to
read:

"46-10-20ls When examination not publice The judge
Justice ways in his discretions ana musty upon the reguest
of the defendanty exclude from the preliminary examination
every person not officially associated with the case before
the court."™

Section 1l. Section 46-10-202y M(Ay is amended to
read:

%46-10-202« Presentation of avidences (1) The

defendant shedd pgy not enter a plea. The judge justice
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shall hear the evidence without unnecessary delaye AlY
witnesses shatd pgust be examined in the presence of the
defendant. The defendant may cross—examine witnesses against
him and may introduce evidence in his own behalfa.

(2) ODuring the examination of any witness or when the
defendant is making a statement or testifyings the judge
Justice saye and on the request of the defundant or state
shalls exclude all other witnessess He may 3lso cause the
witnesses to be kept separate and to be prevented from
commpunicating with each other until all are examined.®

Section 12. Section 46-10-203y MCAs« is awended to
read:

"46-10-203. Disposition of defendante If from the
evidence it appears that there I; probable cause to bHelieve
that an offense has been committed by the defendants the
judge justice shall hold him to answer to the court having
jurisdiction of the offense; otherwiser the judge justice
shall discharge him."

Section 13. Section &6-10-204s MCAs is awended to
read:

"46-~10-204« Record of examinatione. (1} The testimony
of each mitnesse in esse casgs of homicides must be reduced
to writing as a deposition by a court-appointed
stenagraphers Iin cases other than homicides the testimony

of each witness shodd+ gust be taken by a court-appointed
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stenographer upon demand by the <county attorneys the
defendants or the defendant's counsel.

{2) After concluding the proceedingsy if the Judqe
Justicg holds the defendant to answers he shall transmit
forthwith jgmediately to the clerk of the court havino
jurisdiction of the offense all papers in the proceeding and
any ball taken by hime®

Section 14 Section #6-13-203s MLAy is amended to
read:

*46-13-203. Change of place of triale {1 The
defendant or the prosecution may move for a change of place
of trial on the ground that there exists in the county in
which the charge is pending such prejudice that a fair trial
cannot be had in such countye The motion shatd? pust be made
at least 15 days prior to trial umtess gxcepti thats for if
good cause i5 showns it may be made thereaftere.

(2} The motion shal}: gust be in writing and supporte .
by ap affidavit which shedt+ gust state facts showing the
nature of the prejudice allegeds The defendant or the state
may file counteraffidavitse The court shall conduct 2
hearing and determine the merits of the motions

(3) If the court determines that there exists in the
county where in__which the prosecution is pending such
prejudice that a fair trial cannot be hade it shall transfer

the cause to any other court of competent jurisdiction in
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any county where in which a fair.trial may be hade.®

Section 15« Section 46-14-302s HCAy is amended to
read:

"46-14~3024 Discharge or release upon motion of
superintendent. {1) If the superintendent of Ware Springs
state hospital believes that a person committed to his
custody under 46-14-301 may be discharged or released on
condition without danger to himself or otherss he shall make
application for the discharge or release of the person in 3
report to the court by which the person was committed and
shall send a copy of the application and report to the
county attorney of the county from which the defendant was
committed.

t2) The court shall then appoint at least two
qualified psychiatrists to examine the person and to report
their opinion as to his mental condition within 60 days or a
tonger period which the court determines to be necessary for
the pufrposes To facilitate the examinations and the
proceedings thereons the court may have the person confined
in any institution Jlocated near the place where the court
sits which may hereafter be designated by the superintendent
of Warm Springs state hospital as suitable for the temporary
datention of irresponsible personse

{3) 1f the court is satisfied by the report filed

under subsection (1) of this section and the testimony of
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the reporting psychiatrists which the court considers
necessary that the committed person say be discharged or
releasad on condition wilthout danqer to himself or otherss
the court shall order his discharge or his release on
conditions which the court determines to be necessarys.

{4) If the court is not satisfiedy it shall promptty
order a hearing to determine whether the person may safely
be discharged or releaseds A hearing is considered a civit
proceedings and -the burden is upon the committed person to
prove by a preponderance of the evidence that he may safely
be discharged or releasede According to the determination
of the court upon the hearinge the coamitted person shall
then be discharged or released on conditions which the court
determines to be necessary or shall be recommitted to the
custody of the superintendent of Warm Springs state
hospitale subject to discharge or release only in accordance
with the precedure procedures prescribed in this section and
46-15%-303."

Section 16. Section &6—1%-304¢ Ml A, is amended to
read:

"46-14-304s Recommitment after conditional releases IFf
within 5 years aflcr the conditional release of a committed
person the court determines after hearing evidence that the
conditions of release have not been fulfilled and that for

the safety of the person or for the safety of others his
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conditional release should be revokede the court shall
immediately order him to bre recommitted to the
sbperintendent of Warm Sprinys state hospitale subject to
discharge or release only in accordance with the procedure
pracediures prescribed in 46-14-302 and 46-14-303."

Section 1T. Section 4&6-16-103,s #~LAy is amended to
read:

®46-16-103. Mho decides questions of law and facte {1}
All prosecutions deciding issues of fact smedd gust be tried
by the court and jurys except on a plea of guiltye.

{2Z) AQuestions of law shai#t pust be decided by the
court and questions of fact by the jury except that on a
trial for ¥+bed criginal defagation the jury shall determine
both questions of Yaw and of facte. Questions of law and fact
sha¥d pust be decided by the court when a trial by jury is
waived under 46-16-102{2)."

Section 18. Section 46-16-503, MCAs, is amended to
read:

"46-16-503s Conduct of jury after retirement -- advice
from courts (1) When the jury retires to consider its
verdicty an officer of the court sha¥¥ myst be appointed to
keep ehem the jurors together and to prevent conversations
between the jurors and otherse

{2) After the jury has retirad for deliberations if

there be js any disagreement among them the jurors as to the
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testimony or if they the_ jurers desire to be informed on any
point of law arising in the causes they must require the
officer to conduct them into courte Upon-—-being Hhen the
Jurors _are brought intc courts the inforwmation reguested may
pe given in the discretion of the courte If such information
is givens it must be given in the presence of the county
attorney and the defendant and his counsel.”

section 19. Section #6-16-702+ MCAs is amended to
read:

wa6-16-702 HMHotion for a new triale (1) Following a
verdict or finding of guiltys the court may grant the
defendant a new trial if required in the interest of
justice.

{2) The motion for a3 new trial she¥t+ pust be in
writing and shed¥} pmust specify the grounds therefor. It
shet: must be fited by the defendant within 30 days
following a verdict or finding of guiltye. Reasonable noti
of the wotion sha¥d gust be served on the states

{3) On hearing the motion for a new trial, if
justified by 1‘law and the weight of the evidences th2 court
may:

{a} deny the iotion;

{b) grant a new trial; or

{c) modify or change the verdict or finding by finding

the defendant guilty of a lesser included erime offepse or
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finding the defendant not guiltye™

Section 20. Section 46—17;311v MCas is amended to
read:

"46-17-311e Appeals (1) AV cases on appeal from
justices®' or city courts must be tried anew in the district
court and may be tried before a jury of six selected eo3
provided——in——Fitie-25y-chapter-Iy-pare-2 jp the same papner

ial j . ivil . : atal
nusber of jurors drawn shall be at least six plus the total
oumber of pereaptory challengese

{2) The defendant may appeal to the district court by
giving written notice of his intention to appeal within 10
days after judgments.

{3y MWithin 30 dayss the entire record of the justice's
or city court proceedings shel} gust be transferred to the
district court or the appeal shed¥ gust be dismisseds It is
the duty of the defendant to perfect the appeal.”

Section 2le Section 46-18-201s MCA, is amended to
read:

"46—-18-201le Sentences that may be imposeds (1)
Whenever a person has been found quilty of an offense upon a
verdict or a plea of quiltye the court may:

(a3} defer imposition of sentences excepting sentences
for driving under the influence of alcohol or drujse for a

period not exceeding 1 year for any wsisdemeanor or for a
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period not exceeding 3 years for any felony. The sentencing
judge may impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
impositione Such reasonable restrictions or conditions may
include:

{fi) jail bose release;

(ii} jail time not exceeding 90 days;

{iii) conditions for probation;

tiv) restitu?ion:

{v) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
socliety; or

{vi) any combination of the above.

{b) suspend execution of sentence up to the maximum
sentence allowed for the particular offense. The sentencing
judge may impose on the defendant any reasonable
restrictions cduring the period of suspended sentences Such
reasonable restrictions may include+ any of thosed listed in
Rubsections f))(atlii} through (1ll{alivils

tvi-—jaii-base-reicoset

tity-jari-time-—not-exceeding-96-days+
t+it)-condicions-for-probationt

tivi-restitutiont

tvi--any-—-other---ressonable---econditions---considered

necessary-—-for--rehnbitication--or--for--the--protection-—of
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societys

tvit-any-combinatron-of-the-adoves

{c) impose a fine as provided by law for the offense;

{d) commit the defendant to a correctional institution
with or without a fine as provided by Yaw for the offense;

(e) impose any combination of subsections (l){b)s
{3}{c)s and (1){d).

12y If ény restrictions or conditions imposed under
subsection {1l)(a) or (1)(b} are violateds any elavsed times
except jail times oshedd js not be a credit against the
sentence unless the court orders otherwisees

(3) Except as provided in 45-18-222y the imposition or
execution of the first 2 years of a sentence of imprisonmsent
imposed under the following sectiohs may not be deferred or
suspended: 45-5-~102({2)+ 45-5-103(2)» 45-5-202(2)»
45-5-302{2)s 45-5-303(2}¢ 45-5-401(2)s 45-5-503(2) and (3)+«
45-9-101(2)s 45-9-102({3)s and §5-9-103(2}"

Section 22. Section 46-18-202y MKCAs is amended to
read:

“46-18-202. Additional restrictions on sentences (1)
The district court may also impose any of the following
restrictions or conditions on the sentence provided for in
456-18-201 which it considers necessary to obtain the

objectives of rehabilitation and the protection of society:

{a) prohtbit prohibition gf the defeadont-the-right-te

-15- HB 184

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

H2 0Le4/02

netd defendagt's bolding public office;

{b) prohidit-———the---defendant-—-the--~right---to-—ewn
grohibition of his owning or eorry carrying a dangerous
weapon;

{c) prohidie restrictions. __on _ _his freedom of
association;

(d)} prohibit gestrictions og his freedom of movement;

(e} any other limitation reasonably related to the
objectives of raehabilitation and the protection of societye

t{2) whanever the district court imposes a sentence of
imprisonsent in the state prison for a term exceeding 1
yeary the court may also impose the restriction that the
defendant be ineligible for parole and participation in the
prisoner furlough program while serving his terme If such a
restriction is to be imposede the court shall state the
reasons for it in writings If the court finds that the
raestriction is necessary for the protection of societys
shall impose the restriction as part of the sentence and the
judgment shall contain a statement of the reasons for the
restrictione

(3) The judge in a justice'ss Citys or municipal court
doas not have thé authority to restrict am individual’'s
rights as enumerated in subsections (1) and (2)."

Section 23. Section 46-18-40l¢ HMCAy is amended to

read:
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"46-18-401. HMerger of sentencess {1) Unless the judge
otherwise orders:

{a)} whem gheneyer a8 person serving a term of
commitment imposed by a court in this state is committed for
another offensey the shorter term or shorter remaining term
shall be merged in the other term gxcept as prowided in
subsection {313 and

{b} when whepever a person under suspended sentence or
on probation for an offense committed in this state is
sentenced for another offenses the period still to be served
on suspended sentence or probation shall be merged in any
new sentence of commitment or probatione

(2) The court merqging the sentences shall ferthwith
immediately furnish each of the other courts and penal
institutions in which the defendant is confined under
sentence with authenticated copies of its sentences which
shatt pgust cite the sentences being mergeds.

(3) 1f an unexpired sentence is merged pursuant to
subsection {1)s the court which imposed such sentence shall
modify it in accordance with the effect of the merger.

{4} Separate sentences eof for two or more erimes
offenses shatl run concurrently unless the court othorwise
orderss

{5} Except as provided in this subsection, when

ghenever a prisoner is sentenced for an offense committed

-17- HA 134

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0184702

while he was imprisoned in the state prison or while he was
released on parole or under the prisoner furlough programe
the new sentence runs consecutively with the remainder of
the original sentencee The prisoner starts serving the new
sentence when the original sentence has expired or when he
is released on parole under chapter 23+ part 2« of this
titte in regard to the original sentences whichever is
soonere In the latter cases the sentences run concurrently
from the time of his release on parole."™

Section 24« Section 46-20-318, MCAy is amended to
read:

"46-20-318. Dismissal for fallure to cause timely
transmission == trapssission at instaonce of respondepte (1)
1f the appellant shadi--feéd fails to cause timely
transmission of the records any respondent may file a motion
in the supreme court to dismiss the appeale Tha motion sheit#
pust be supported bys

{a) a certificate of the clerk of the district court
showing the date and substance of the judgment or order from
which the appeal was takens the date on which the notice of
appeal was fileds the-expiroation-dote-on-which—the-notice-of
eppent--was--fitedy and the expiration date of any order
extending the time for transmitting the record; and

{b} proof that T days® notice in writing has been

served on the appellant that application will be made for
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dismissal of the appeal.

{2) Instead of filing a motion to dismiss the appeals
the respondent may cause the record to be transmitted and
may docket the appeals in which event the appeal shall
proceed as if the appellant had caused it to be docketed,”

Section 25« Section 46-22-20l1y MCAs is awended to
read:

*46-22~-20ks Application for writs {1} Application for
the writ §s made by petition signed either hy the party for
whose relief it is intended or by some person in his behalfe
It must specify:

{a) that the person In whose behalf the writ is
applied for is unlawfully imprisoned or restrained of his
liberty; .

{b) why the imprisonment or restraint is unlawfutl;

(c} ihe _place where apd the officer or person by whom
he is sO confined or restrained snd-the-ploce-wherev-—naning
a¥tg

123 _A}) the parties pust _be pamed if they are known or
deseribing-thea dascribed if they arc not known.

t23413) The petition must be verified by the oath or
affirmation of the party making the application.®

Section 26« Section 46-22-202, MLAy is amended to
read:

"46-22~-202« by whowm issued and hsfore whom returnable,
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The writ of habeas corpus may be granted:

(L) by the supreme court or any justice thereof upon
petition by or on behalf of any person restrained of his
liberty in this state. ¥hen so lissued it may he made
returnable before the court or any justice thereof or hefore
any district court or judge thereof.

{2) by the g district coures court or a judge thereof
upon petition by or on behalf of any person restrained of
his liberty in the+r the _court®s or _judge's respective
counties district or distriets gounty."™

Section 2Te Section 46-23-108s MCAy is amended to
read:

"46-23-108. Records and reports -- confidentiality.
The department shall keep a record of the board*s acts and
decisions available to the publice Howevers all social
recordsy including the presentence reports the preparoi~
raports and the supervision history obtained in the
discharge of official auty by the departments shali-be ageg
confidential and shedd may not be disclosed directly or
indirectly to anyone other than the members of the board or
a judgee The board or a court mays in its discretions when
the best interests or welfare of a particular defendant or
prisoner makes such action desirable or helpfuls permit the
insnection of the repert 50Ciagl recaord or any parts thereoof

by the nrisoner or his attorney.®
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Section 28. Section 46-23-217y MCAs is amended to
read:

"46-23-21Te Service of term for additional crime. Any
A prisoner who commits a crime while at large wpen gn parocle
or conditional release and who is convicted and sentenced
therefor shall serve such sentence concurrentiy-with-the
termas-under-which-he-wos-releassed-untess—otherwise--ordered
by-the-court-in-senteneing-for-the-new-offense gonsecutively

ith &t ingd £ tt iginal s ided_j
46-18-401."

Section 2%9. Section 46-23-306, MCAe, is amended to
read:

"46-23-306« Record of hearinge At the hearing the
board mist cause to be kept a record showing:

{1} the names of all persons appearing before the
board on behalf of the person pordoned-by sgeking cleseacy
from the governor;

(2) the names of all persons appearing before the
board in opposition toc the granting of the same;

{3) the testimony of all persons giving evidence
vefore the board;

{4) that the affidavit and return from the printer of
the pubticetion of the notice and order of hearing was on
file prior to the hearing.™

Section 30 Section 46-23-402y MCAs is amended to
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read:

"46-23-402. Purpose of prisoner furlough program. {1}
The purpose and intent of this part +s are to!

{a) e«stablish a program for the rehabilitation.
educations and betterment of selected prisoners confined in
the state prisons placing the establishments regulations
yuidances and control of such program under the direction of
the department of institutions;

{b) increasq ehedr such priscners® responsibility to
society;

(c) provide for the minimum hourly wage vrequired by
law or the prevailing rate of pay for persons employed in
similar occupations by the same employer to be paid to 9eaéd
eonviets such prisopers while so employed;

{d} make it possible ¢het-they-may for thes to work
gainfully to support their dependents in whole or in part
while serving their sentencess continue their education or
traininges and at the same time fulfill the obligations of
the sentence of imprisonment imposedas

(2} The prisoner fyrlgugh program shall operate by
supplementing and not replacing established penal ;rocedures
now or hereafter established by law and shall serve to
extend the limits of confinement for treatment as well as
Jjurisdictional purposess

{3} This part is to be liberally construed to effect
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the overall objectives set forth in this saction.®
Section 3l. Repealer. Sections 95-1709 and 95-2010,
ReCeMe 1947y are repealeds

-End-
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HOUSE BILL NO. 184
INTRODUCED BY MARKS

BY REQUEST OF THE CODE COMMISSIONER

A BILL FOR AN ACT ENTITLED: ™AN ACT TO GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO CRIMINAL PROCEDURE; AND

REPEALING SECTICNS 95~1709 AND 95-2010¢ ReCeMe 1347

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section l. Section #6-4-2034 MCAs is amended to read:
"46-4-203. Subpoenaing of witnesses. A coroner wmay

issue subpoenas for Witnessess returnable ferthwith

immediately or at such time and place as he may eappodnt
designates which may be served by any competent person. He
mast shall summon and examine as wirtnesses-every J_ _wilness
each person whos in his opinion or that of the jury, has any
knowl edge of the facts and may summon 3 surgeon or physician
to inspect the body and give a2 professional opinion as to
the cause of the death.”

Section 2. Section &4-5-201s MCA, is amended to read:

"46-5-201l. Search warrant defined. A “search warrant”®
is an order?

{1y in writingi

(2) in the name of the state;

{3}y signed by a judge;
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(4} particularly describing the things or placey _gr
persan to be searched and the instrumentss articlese or QR
thingsy-pr-peragna tc be saized;

{5) directed to a peace officer commanding him to
search for peraonz-ar personal property and bring tham-ar it
before the judge.”

Section 3. Section 46-5-202+ MCAs is amended to read:

"46~5~-202. Grounds for search warrant. Any judge may
issue a search warrant upon the written appltication of any
persons made under oath or affirmation before the judges
which:

(1) states that an offense has been committed;

{2) states facts sufficient to show probable cause for
issuance of the warrantj

(3) particularly describes the placey or thingsa_or
persens to be searched; and

(%) particularly describes the things ar-perasens to be
seized."

Section 4+ Section &6-5-305¢ MCAy is amended to read:

*46-5-305. Disposition of uncltaimed opropertye. If
property seized as evidence is not claimed within & months
of completion of the case for which it was seized and if
after proper inquiry the judge cannot ascertain or locate
any person entitled to its possessions he must order the

property to be sold by the sheriff. The proceeds from sueh
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the sales after deduction of tha costs of storagey snd
preservation of the property. and_the_ _3ales wmust be paid
into the county treasury.”™

Section 5. S?ction 46-6~203¢ MCAsy is amended to read:

®46~6-203. Manner of arrest with a warrant. When
making an arrest by-virtae-of pursuant_tg & warranty the 2
peace officer mesking-the-arrest shall infore the person to
be arrested of his the officer’s authoritys of the intention
to arrest himy of the cause of the arrests and of the fact
that a warrant has been issued for his arresty except when
he flees or forcibly resists before the psacg officer meking
the--asrrest has an opportunity %0 to 50 inform his or when
the giving of such information will imperil the arrest. The
peace officer meking-the-arres: need not have the warrant in
his possession at the time of the arresty but after the
arresty~+f-the-person--arrested--so-~requestsy the warrant
she++ pust be shown to him the person arrested as soon as
practicable if_such person s0 requests.”

Section 6. Section 46~9-203s MCAs is amended to read:

*"46~9-203. Report to county attorney concerning drug
users. ft~ve-heroby-mode-the--doty--of A City Jjodges--and
magietrates judger judges judge of a municipal eotrts gouri
and--jostiees or _Justice of the opeace e¢e ghall report
impediately to the county attorney of the county wherein

their--courta--are--estabiished--ond--condoceted his Court is
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lacated any snd-e¥¥+ knowledge or information acquired or
obtained by sevrd-city-judgevr-magistratevy-judqes-of-munieipat
courtev-and-justices-of-the-peace hig in a2 trial of cavses 3
cduse or hesrtngs hearing before them higmes which knowledge
ur information shows or tends to show that any person is a
drug user or drug addicte If sa+d such person so-shown-to-be
a--drug--user-or—-drug-add+et is under arrest or liberated on
bail at the time sa+d the knowledge or information s
acquired or-obtained-by-saird-etty-judge—or-magistrater-judge
ef--a--monieipat-—courtv--or-justice—of-vhe-peace. sat+d 5UChH
person shedd say not be liberatedey if under arrests or aetd
the bail discharged by sa+d the judgev--magistratey or
justice of the peace until se+d the report is made to the
county attorneyr-as-provided-hereirn.”

Section Te Section %6-9-31ls MCAy is amended to read:

®46-9-311e Reductions increase, revocations or
substitution of bailes {l1) Upon application by the state or
the defendantsy the court before which the proceeding is
pending nay increase or reduce the amount of bails
substitute one bail for anothers alter the conditions of the
baile or revoke bail.

(2) Reasonable notice of such application must be
given to the opposing parties or their attorneys by the
applicant after-verdret-of-guitty-ond-before-judgment.”

Section 8. Section 46~9-403y MCAy is amended to read:
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"46-9-403, Qualifying property as bail. (1) If the
bail is stock or bonds or bothy the accused or sureties
shall file a sworn schedule which shal¥ gyst contain a list
of the stocks and bonds deposited describing each in
sufficient detail that it may be identifieds the market
value of each stock or bonds and the tota! market value of
the stocks eor apgd bonds listed.

(2) {a) If the bail is real aestates the accused or
sureties shall file a sworn schedule which shad¥d rfgust
contain a legal description of the real estatas a
description of any and all encumbrances on the readl estate
including the amount of each and the holder thereofs and the
market value of the unencumbered equity owned by the
affiante

{b) A certified copy of the schedule of real! estate
shat? must be filed immediately by the court in the office
of the clerk and recorder of the county in which the
property is situatede and the state shati-heve Das a lien on
such real estate from the time the ecepves-ore copy is filede
The clerk and recorder shall entersy indexs and record sueh
sehedules the_schedule without requiring any fee.

(3) If the bail is a written undertaking with
sureties, each surety must be a resident or freeholder
within the state. ¥hey Each surety must ese¢h be worth the

amount specified in the undertakinge exclusive of property
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exempt from executions but the court or magistrate on taking
bail mavy allow wmore than two sureties to justify severally
in amounts less than that expressed in the undertaking if
the whoie justification be Jjs equivalent to that of
sufficient bail.

{4} 1If the bail is a commercial surety bond, it may be
se-—-done gxecuted by any domestic or foreign surety company
which is qualified to transact surety business in this
state.™

Section 9« Section 46-10-102y MCAs is amended to read:

*456~-10-102. Waiver of preliainary examination. If the
defendant waives the preliminary examinations the judge
Justice shally hold him to answer to the court having
Jurisdiction of the offense.™

Section 10 Section 46-10-201y MCAs is amended to
read:

*46-10-201le wWhen examination not public. The judge
JUstice mays in his discretion. and musty upon the request
of the defendanty exclude from the preliminary examination
every person not officially associated with the case before
the court."”

Section lle Section #6-10-202+ M(LA+ is amended to
read:

"46-10-202« Presentation of evidencees {1} The

defendant shatlt @3y not enter a plea. The fudge justice
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shall hear the evidence without unnecessary delaye. Al
witnesses 9hodl pust be examined in the presence of the
defendant. The cafendant may cross—examine witnesses against
him and may introduce evidence in his own behalf.

{2} During the examination of any witness or when the
defendant is making a statement or testifyings the judge
Justicg maye. and on the request of the defendant- or State
shalle exciude all other witnesses. He may also cause the
witnesses to be kept separate and to be prevented from
communicating with each other until all are examined.”

Section 12. Section 46-10-203, MCAy is awmended to
read:

*46-10-203. Disposition of defendants IFf from the
evidence it appears that there is probable cause to believe
that an offense has been committed by the defendantsy the
judge justice shall hold him to answer to the court having
Jjurisdiction of the offense; otherwises the jJudge justice
shall discharga him."®

Section 13. Section &6-10-204s MCA, is amended to
read:

"46-10-204+ Record of examination. (1) The testimony
of each witnesss in ease cages of homicidey must be reduced
to writing as a deposition by a court-appointed
stenographer. In cases other than homicidey the testimony

of each witness shedd pust be taken Dy a court-appointed
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stenographer upon demand by the county attorneyy the
defendanty or the defendant®s counsel.

12) After concluding the proceedings if the judge
Jisatite holds the defendant to answers he shall transmit
forthwith immediately to the clerk of the court having
jurisdiction of the offense all papers in the proceeding and
any bait taken by him.™

Section l4. Section 46-13-203s MCAy is amended to
read:

"46-13-203. Change of place of triale (1) The
defendant or the prosecution may move for a change of place
of trial on the ground that there exists in the county in
which the charge is pending such prejudice that a fair trial
cannot be had in such county. The motion shall gust be made
at least 15 days prior to trial untess except that, fer jf
good cause js showne it may be made thereafter.

t2) The wmotion shat} gust be in writing and supported
by an affidavit which sha*} pyst state facts showing the
nature of the prejudice alleged. The defendant or the state
may file counteraffidavitss The court shaltl conduct a
hearing and determine the merits of the motione.

{3) 1f the court determines that there exists in the
county where in wmhich the prosecution is pending such
prejudice that a fair trial cannot be hads it shall transfer

the cause to any other court of competent jurisdiction in
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any county where in_which a fair trial may be hade®™

Section 15. Section 46-14-302s MCAy is amended to
read:

"4b-14-302. Discharge or release upon wmotion of
superintencent. (1) If the superintendent of Wars Springs
state hospital believes that a person committed to his
custody under 4#6-14-301 may be discharged or released on
condition without danger to himself or otherses he shali make
application for the discharge or release of the person in a
report to the court by which the person was committed and
shall send a copy of the application and report to the
county attorney of the county from which the defendant was
committede

(2 The court shall then appoint at least two
qualified psychiatrists to examine the person and to report
their opinion as to his Mental condition within &0 days or a
longer period which the court determines to be necessary for
the purposes To facilitate the examinations and the
proceedings thereons the court may have the person confined
in any institution 1located near the place where the court
sits which may hereafter be designated by the superintundent
of Warm Springs state hospital as suitable for the temporary
detention of irresponsible persons.

{3) 1If the court is satisfied by the vreport filed

under subsection (L) of this section and the testimony of
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the reporting psychiatrists which the court considers
necessary that the committed person may be discharged or
released on condition without danger to himself or others,
the court shall order his discharge or his release on
conditions which the court determines to be necessarye.

(4} If the court is not satisfieds it shall promptly
order a hearing to determine whather the person may safely
be discharged or released. A hearing is considered a civil
proceedings and the burden is upon the committed person to
prove by a preponderance of the evidence that he may safely
be discharged or releasede According to the determination
of the court upon the hearings the committed person shall
then be discharqged or released on conditions which the court
determines to be necessary or shall be recommitted to the
custody of the superintendent of Harm Springs state
hospitaly subject to discharge or release only in accordance
with the preeedure procedurgs prescribed in this section gnd
46-14-3Q3."

Section 16. Section &6-14-304s MCAsy is amended to
read:

*46-14-304. Recommitment after conditional release. If
within 5 years &sfter the conditional release of a committed
person the court determines after hearing evidence that the
conditions of release have not been fulfilled and that for

the safety of the person or for the safety of others his
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conditional release should be revokeds the court shall
immediately order him to be recommitted to the
superintendent of Warm Springs state hospitals subject to
discharge or refease only in accordance with the procedure
procedures prescribed in 46-14-302 agd_46-14-303."

Section 17« Sect:on 46-16-103s MCAy, is awended to
read:

"46-16-103. Who decides questions of Taw and facte. (1)
A1) prosacutions deciding issues of fact shed} pust be tried
by the court and jurys except on a plea of guilty.

{2) Questions of law shadd? pgyst be decided by the
court and questions of fact by the jury except that on a
trial for ¥+bet gripinal defamation the jury shall determine
both questions of law and of fact. Questions of law and fact
she?+ pugt be decided by the court when a trial by jury is
waived under 46-16-102¢(2)."

Section 18. Section 46-16-503, MCAy is amended to
read:

"46-16-503. Conduct of jury after retiremsent -- advice
from courte (1) wWhen the jury retires to consider its
verdicts an officer of the court she}t pust be appointed to
keep them 2the jurors together and to prevent conversations
between the jurors and otherse.

{2) After the jury has retired for deliberations if

there be jg any disagreement among them the jurors a5 to the
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testimony or if ehey the jurors desire to be informed on any
point of law arising in the causes they must require the
officar to conduct them into courte Upon--beitnq Hhen_ _the
Jurors_are brought into courte the information reguested may
be given in the discretion of the courte If such information
is givens it must be qgiven in the presence of the county
attorney and the defendant and his counsel."™

Section 19. Section #6:16-702. MCAs is amended to
read:

"46-16-T02. Motion for a new trials. (1) Following a
verdict or finding of guiltys the court may grant the
defendant a new ¢trial if required in the interest of
justice.

{2) The motion for a new trial she¥t pgust be in
writing and she}¥ gust specify the grounds therefor. It
shat}? pust be filed by the defendant within 30 days
following a verdict or finding of guilty. Reasonable notice
of the motion shedt must be served on the state.

{3) On hearing the wmotion for a new trialy if
Jjustified by Jlaw and the weight of the evidencer the court
may:

(a} deny the motion;

(b) grant a new trial; or

fcy modify or change the verdict or finding by finding

the defendant guilty of a lesser included erime offense or
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finding the defendant not guiltye™

Section 20. Section 46-1T-311, MCAs is awended to
read:

"46-1T-31%ke Appeals {1) A}l cases on appeal from
justices' or city courts must be tried anew in the district
court and may be tried before a jury of six selected es
provided--in--Fitte-2Svy-chapter—Fy-part-2 jin th2_sape RIDONEC
as_a trial jury in 3 civil actione _Sxcept _that _the _tcfal
number_ _of jurors drawn shall be at least six plus the total
nupber _of peremptory challenges.

(2) The defendant wmay appeal to the district court by
giving written notice of his intention to appeal within 10
days after judgmente.

(3) within 30 dayssy the entire record of the justice's
ofr City court proceedings sha¥d pust be transferred to the
district court or the appeal shad#l pyst be dismissede It is
the duty of the defendant to perfect the appeal.”

Section 2le. Section 46-18-201, M(CAs is amended to
read:

"456-18-2C01» Sentences that may he imposed. (1)
wWwhenever a person has been found guilty of an offense upon a
verdict or 3 pled of guiltys the court may:

(s) defer imposition of sentences excepting sentences
for driving wunder the influence of alcohol or drugss for a

period not exceeding 1 year for any misdemeanor or for a

-13- HE 184

10
11
12
13
14
15
16
17

18

20
21
22
23
24

25

HB D184/03

period not exceeding 3 years for any felony. The sentencing
judge may impose upon the defendant any reasonable
restrictions or conditions during the period of the deferred
impositions Such reasonable restrictions or conditions may
include:

(i} jai) base release;

tif) jail time not exceading 90 days;

{iii) conditions for probation;

(iv) restitution:

(v) any other reasonable condi tions considered
necessary for rehabilitation or for the protection of
society; or

{vi) any comhinatior of the abovee

(b} suspend execution of sentence up to the maximuw
sentence allowed for the particular offenses The sentencing
judge may impose on the defendant any reasonable
restrictions during the period of suspended sentence, Such
reasonable restrictions may includes any of thosed listed in
subsectigns (llfa)(i} tbrougb (l){alivilae

t¥3--imit-base-retesset

triy-4oit-time-not-exceeding-98-doayst
titiy-congitiona-for-probationt

tivi-restitutiont

tvy--any-——other---reasonabte---conditions-—-considered

neeessary--for--rehabiittation--or--for--the--protection~--of
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societys

tviy-ony-combinetion-of-the-absver

{c) impose a fine as provided by law for the offense;

{d) commit tﬁe defendant to a correctional institution
wWwith or without a fine as provided by law for the offense;

{e) impose any combination of subsections (L)(b)s
(1)tc)e and (1)(d)s

{2} If any vrestrictions or conditions imposed under
subsection (1}(a) or (i)(b) are violateds any elapsed times
except jail timer shed? i3 not Be a credit against the
sentence unless the court orders otherwises

{3} Except as provided in 46~-18-222+ the imposition or
execution of the first 2 years of a sentence of imprisonsent
imposed under the following sections may not be deferred or
suspended: 45-5-102({2)» 45-5-103(2}s 45-5-202(2)
45-5-302{2)s §5-5-303(2)s 45-5-401(2). 45-5-503(2) and (3)«
45-9-101(2)s 45-9-102(3)s and 45-9-103(2)."

Section 22« Section &6~-19-202y MCAy is amended to
read:

"46-18-202« Additional restrictions on sentences (1)
The district court may also impose any of the following
restrictions or conditions on the sentence provided for in
46-18-201 which it considers necessary to obtain the

objectives of rehabilitation and the protection of society:

{a} prohibit prohibition_of the defendant-the-right-to
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ho¥d dofendant's _halding public office;

(b) prohibit~—-the-—-defendant---the-~-right---to--ewn
probibition _of his_gwning or earry garrying a dangerous
weapon;

(c) profibit cestrigctions __on___his freedom of
association;

{¢) prohibit restrictigns on his freedom of movement;

{e}) any other limitation reasonably related to the
objectives of rehabilitation and the protection of society.

{2) Whenever the district court imposes a sentence of
imprisonment in the state prison for a term exceeding 1
yeary the court may also impose the restriction that the
defendant be ineligible for parole and participation in the
prisoner furlough program while serving his terms If such a
restriction is to be imposeds the court shall state the
reasons for it in writinge If the court finds that the
restriction is necessary for the protection of societys it
shall impose the restriction as part of the sentence and the
judgment shall contain a statement of the reasons for the
restriction.

{3) The judge in a justice®ss citys or municipal court
does not have the authority to restrict an individual's
rights as enumerated in subsections {1} and (2)."

Section 23. Section #6-18-401s MCAy is amended to

read:
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"456-18-40i. Merger of sentencess (1) Unless the judge
otherwise orders:

{a) when ghepgygr & person serving 3 term of
commitment imposed by a court in this state is committed for
another offense: the shorter term or shorter remaining tere
shall be merged in the other term giCept 25 _provided _ip
subsection (315 and

{b) when uwpeneyer a person under suspended sentencw or
on probation for an offense committed in this state is
sentenced for another offenses the period still to be served
on suspended sentence or probation shall be merged in any
new sentence of commitment or probation.

t{2) The <court merging the sentences shall ferthwith
immediately furnish each of the other courts and penal
institutions in which the defendant 1is confined wunder
sentence with authenticated copies of its sentencey which
shatd pust cite the sentences being mergeda

{3} If an unexpirad sentence is merged pursuant to
subsection {1}s the court which imposed such sentence shall
modify it in accordance with the effect of the merger.

{(4) Separate sentences of for two or more erimes
affenses shall run concurrently unless the court otherwise
orderse

(5) Except as provided in this subsecticns when

nheneyer a prisoner is sentenced for an offense committed
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while he was imprisoned in the state prison or while he was
released on parcle or undar the prisoner furlough programe
Lhe new sentence runs consacutively with the remsainder of
the ouriginal sentences The prisoner starts serving the new
sentence when the original sentence has expired or when he
is raleased on parole under chapter 23, part 2+ of this
titt'2 in regard to the original sentences whichever is
soonere In the latter cases the sentences run concurrently
from tha time of his release on parole.”

Section 24. Section &6-20-318, MCA, is amended to
read:

"46-20~318. Dismissal for failure to cause timely
transmission c-_Lransmisasion. st aostance el cespondente (1)
1f the appellant shea¥d--fe+¥ fails to cause timely
transmission of the records any respondent may fite a motion
in the supreme court to dismiss the appeal. The motion shald
dust be supported by:

{al o certificate of the clerk of the district court
showing the date and substance of the judgwment or order from
whicn the appeal was takens the Jate on which the notice of
appeal was filads the-sxpiratron-dote-on-which-the-notvce-of
sppest--was--fitedy and the expiration date of any order
extanding the time for transmitting the record; and

{b) proof that T days® notice in writing bhas been

sarved on the appellant that application will be made for
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dismissal of the appeal.

{2) Instead of filing a motion to dismiss the appeals
the respondent wmay cause the racord to be transmitted and
may docket the appeals in which event the appeal shall
proceed as if the appellant had caused it to be docketed.™

Section 25. Section §6-22-201s MCAsy is amended to
read: )

"46-22-20l. Application for write (1} Application for
the writ is made by petition signed either by the party for
whose relief it is intended or by some person in his behalf.
It must specify:

fa) that the person in whose bDehalf the writ is
applied for is untawfully imprisoned or restrained of his
tiberty;

{b} why the isprisonment or restraint s unlauful;

{c} the . place where and the officer or person by whom
he is so confined or restrained and-the-place-wherer--namnirng
(12 7Y

{2} _All the parties pust _be nased if they are known or
deseriping~-then described if they are not knowne

+24{3) The petition wust be verified by the oath or
affirmation of the party making the application.”

Section 26« Section &#6-22-202s MLCAs is amended to
raad:

"46-22-202. By whom issued and before whom returnables
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The writ of habeas corpus may be granted:

{1) by the supreme court or any justice thereof upon
petition by or on behalf of any person restrained of his
liberty In this states MWhen so issued it may be made
returnable before the court or any justice thereof or before
any district court or judge thereof.

(2} by the g district eourts Court or a judge thereof
upon petition by or on bahalf of any person restrained of
his liberty in thedr the court’s _or _judge’s respective
ecounties district or distriees countys."

Section 27. Section #6-23-108y MCAs is amended to
read:

"46~-23-108. HRecords and reports -- confidentiality.
The department shall keep a record of the board®s acts and
decisions available to the public. Howevers all social
recordsy including the presentence reporte the preparotlte
reporte and the supervision history obtained in the
discharge of official duty by the department, shali-be are
confidential and sha¥d gay not be disclosed directly or
indirectly to anyone other than the members of the board or
3 judge. The board or a court mayes in its discretions when
the best interests or welfare of a particular defendant or
prisoner wmakes such action desirable or helpful, permit the
inspection of the report 5g0cial_record or any parts thereof

by the prisoner or his attorney.”®
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Section 28. Section 446-23-21T. MCA, is amended to
read:

m46-23~217. Service of term for additional crime. Any
4 prisoner who commits a crime while at large aspen gg parole
or conditional release and who is convicted and sentenced
therefor shall serve such sentence eoncurrentiy-with-the
terma-dgnder-which-he-was-retessed-uniess--otherwise~-ordered
by-the-court-+n-senteneing-for-the-new-offense cansecutively
with__the _remainder af the original sestence as provided io
46-18-401."

Section 29. Section 46-23-306s MChAy is amended to
read:

"46-23-306e Record of hearings At the hearing the
board must cause to be kept a record showing:

{1} the names of all persons appearing before the
board on behalf of the person pardoned-by seeking slepepcy
from the governor;

{2} the names of all persons appearing before the
board in opposition to the granting of the same;

{3) the testimony of all persons qiving evidence
before the board;

{«) that the affidavit and return from the printer of
the publication of the notice and order of hearing was on
file prior to the hearinge”™

Section 30. Section #46-23-402¢ MLA: is awmended to
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read:

®46-23-4024 Purpose of prisoner furlough programe (1)
The purpose and intent of this part +9 are to:

{a) establish a progras for the rehabilitationys
educationes and betterment of selected prisaoners confined in
the state prisons placing the establishments regulations
guidances and contrcl of such proqram under the direction of
the department of institutions;

{o) increase thedr syuch prisgasrs? responsibility to
society;

{c} provide for the minimum hourly wage required by
law or the prevailing rate of pay for persons employed in
similar occupations by the same employer to be paid to eeéd
eonviets syuch prisongrs while so employed;

(6} make it possible ehat-they-may for them tg work
gainfully to support their dependents in whole orfr in part
while serving their sentencess continue their education or
trainings and at the same time fulfill the obligations of
the sentence of imprisonment imposede

{2} The nprisconer fyurlough program shall operate by
supplementing and not replacing established penal procedures
now or hereafter establishad by law and shall serve to
axtend the limits of confinemsent for treatment as well as
jurisdictional purposess

(3) This part is to be liberally construed to effect
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the overall objectives set forth in this section.™
Section 3l Repealer. Sections 95-1T09 and 95-2010,
RelCoMs 1947+ are repealed.

-End-
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