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HOUSE Bill NO. _4_1_ 

INTRODUCED BY --------------------------------------------­

BY REQUEST OF THE CODE COM~ISSlONER 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO ESTATES, TRUSTS, AND FIDUCIARY 

RELATIONSHIPS; AND REPEALING SECTIONS 91-104olt 9l-l04.2o 

9l-219o 91-519, 91-523, 91-4312• ~NO 93-1401-3, R.C.Me 

1947·· 

BE IT ENACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 72-2-305, MCA, is acended to read: 

•72-2-305. Who may witness -- effect of witness by 

beneficiary~ (l) Any person generally coMpetent to be a 

witness •ay act as a witness to a will. 

12i A will is not invalid oecause the will is signed 

by 3n interested witness. 

(31 All beneficial devises aade in any will to a 

subscribing wit~ess thereto are void unlass there are two 

other coMpetent subscribing witnesses to toe sa•e• but a 

mere charqe on the estate of the testator does not prevent 

his creditors from being competent witnesses to his will. 

(4) If a witness. to whom any beneficial devisey void 

under ~e-p~e+~-~~~. sybsectjon 131 is •ada. would 

have been entitled to any share of the estate of the 
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testator if the testator had died intestate• such witn~ss 

succeeds to so much of the share as would be distributed to 

hi~ under intestate succession, not excee~ing the devise or 

bequest eade to him in the will.• 

Section 2. Section 72-3-309, MCA. is a•ended to read: 

N7Z-3-309. Testi~ony of attestinq wit.n-esses. in 

contested cases-- presu•ptions for self-p~oved will. (1) lf 

evidence conce~ning execution of an attested will which is 

not self-proved is necessary in contested cases. the 

testiaony of at least one of the attesting witnesses. if 

within the state Qfid co•petent and able to testify, is 

required. Due execution of an attested or unattested will 

•ay be proved by other evidence. 

(2) If the will is self-proved, coepliance with 

signature require11ents for execution is conclusively 

presumed and other requirements of execution are presumedo 

subject to rebuttal, without the testieony of any witness. 

upon filing the will and the acknowledgment and affidavits 

annexed or attached thereto, unless there is proof of fraud 

or forgery affectinq the acknowledgment or affidavit.• 

Section 3. Section 72-3-~03. MC•• is aeended to read: 

•72-3-803. ~onclai~ --limitations on presentation of 

clai•s --exceptions. (1) ~jth the excegtjon of claims far 

taxes and clajms fgunded pn tgrt. •++ ~ claims aqainst a 

decedent•s estate v+~h-tfte-~~~-~-e+e+~-+or-t~e~-e~ 

-2-

I N T R 0 D U C E D B I L L 



2 

3 

4 

.., 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Z2 

23 

24 

25 

LC 0011/01 

e+e+~-+cu"ded-c"-~~ which a~ose before the death ot the 

decedentt includinq claias of the state and any §Ubdivision 

the~eof, whethe~ due o~ to become due, absolute or 

continqento liquidateo or unliquidated, founded on contract 

or other legal basis. if not barred ea~lier by other statute 

of limitations, are barred against the estate, the personal 

representative, and the heirs and devisees of the decedent• 

unless presented as follows: 

(a) within 4 •onths after the date of the first 

publication of notice to creditors if notice is given in 

coapliance with 12-3-801•£ provided• clai•s barred by the 

nonclai• statute at the decedent•s do•icile before the first 

publication for clai•s in this state are also barred in this 

state; or 

{bl within 3 years after the decedent•s de..oth if 

notice to creditors has not been Published. 

(21 With the exception of clajes for taxes aod ,Jaj•s 

fpundgd on tort• •++ 411 clai•s against a decedent's ~state 

w+~h-~~-~~-of-e+a+~-+cr-~e~~~-e"d-e~~-foUftd~~ 

~crt which arise at or after the death of the decedento 

including clai•s of the state and ~ny su~division thereofo 

whether due or to beco~e dueo ab~olute or contingent• 

liquid..oted or unliquidated, founded on contr~ct or other 

legal basiso are barred against the estate, the personal 

repr~sentative, and the heirs and devisees of the decedent• 
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unless presented as follows: 

Cal a claim based on a contract with the personal 

representative. within 4 months after perfor•ance by the 

personal representative is due; 

{bl any other clai•• within 4 months after it arises • 

13) Nothing in this section affects or prevents: 

cat any proceeding to enforce any aortgage, pledge, or 

other lien upon property of the estate; or 

(b) to the limits of the insurance protection only, 

any proceeding to establish liability of the decedent or the 

personal representative for ~hich he is protected by 

liability insurance.• 

Section~. Section 7Z-3-916, MCA, is aaended to read: 

•7z-3-916. Distribution to trustee registration 

bond. (1) Before distributing to a trusteeo the personal 

representative •ay require that the trust be registered£ if 

the state in which it is to be ad•inistered provides for 

registration~ and that the trustee inforM in Mriting the 

~ent beneficiaries e5-pre¥~ded-+~t~~+c~~3&3-o+~he 

~+fer.--~ebft~~--£cde--~--pr&8U+~~--by---~he---~~+~~ 

eo"'ere"ee--&f--eo.-+~.+Cfte~~Oft-u~+ore-,~e~e-+ewsi ando jf 

~jblg, one or •ore persons Mho under 12-1-303 may 

~~ bgnefjtjarjg§ wjtb fyture jnterests gf bjs name 

~address and prgvjdg each wjth a copx of the terms of the 

lL~t which describe or affe't bjs interest and wjth 

_.,_ 
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relevant jnfpraatjop abqut the assets gf the t~~ue 

particulars relating to the admjnjstr~. 

(2) If the trust instru~ent does not excuse the 

trustee fro• giving bondo the pP.rsonal representative may 

petition the appropriate court to require that the trustee 

post bo~d if he apprehends that distribution aiqht 

jeopardize the ;nterests of persons who are not able to 

protect themselves, and he cay withhold distribution until 

the court has acted. 

(3) No inference of negligence on the part of the 

personal representative shall be drawn froc his failure to 

exercise the authority conferred by subsections (11 and 

{2).• 

Sections. 5ection 72-5-~14, HCAo is aQended to read: 

fl7Z-5-4!4. Resignation or re.aval of conservator for 

cause -- successor conservator. The court •av reaove a 

conservator for good cause. upon notice and hearing. or 

accept the resignation of a conservator. Aftgr his deatbo 

resjgnatjoo. or removal. the court may appoint another 

conseryatpr. A conservator so appointed succeeds to the 

title and powers of his predecessor.• 

Section 6. Section 72-5-422• HCA, is aeended to read: 

"72-5-422. Power of court to authoriZP particular 

protective arrangements or transactions without ap~ointin4 

conservator. (1) If it is estaolished in a proper proceeding 
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that a ba~is exists as described in 72-5-~09 for affecting 

the property and affairs of a persono the court without 

appointing a conservator ~ay authorize, direct, or ratify 

any transaction necessary or desirable to achieve any 

security, service., or care arrangetnent meeting the 

foreseeable needs of the protected person. Protective 

arrangeMents include but are not limited to: 

(al pay•entt 

or property; 

delivery, deposit, or retention of funds 

(bl saleo mortgage. lease, or other transfer of 

property; 

(c) entry into an annuity contract, a contract for 

life care, a deposit contract, ~a contract 

and education; or 

for training 

(d) 

I 2) 

addition 

When it 

to or establishment of a suitable trust. 

has been established in a proper 

proceeding that a basis exists as descrioed •n 72-5-409 for 

affecting the property and affairs of a persono the court 

without appointing a conservator •ay authorize, direct, or 

ratify any contract. trust, or other transaction relating to 

the protected person's financial affairs or involving his 

estate if the court determines that the transaction is in 

the best interests of the protected person. 

[3) Before approvinq a protective arrangement or other 

transaction under this section, the court shall consider the 
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interests of creditors and dependents of the protected 

person and• in view of his disability• whether t~ protected 

person needs the continuing protection of a conservator. Th~ 

court •ay appoint a special cons~rvator to assist in th~ 

accomplishaent of any protective arrangement or other 

transaction authorized under this section who£ .~~·-~ftY@ 

ypgn appojntwent• bas the authority conferred by the order 

and SePYe ~ until discharged by order after report to 

the court of all matters done pursuant to th~ order of 

appoint•ent.• 

Section 7. Section 12-5-4tl5• MCA• Is aaended to read: 

•T2-5-4o25. Title by appointment as conservator 

appoint•ent not transfer for certain purposes. (1) Th~ 

appolnt~nt of a conservator vests In h+s ~ title as 

trustee to all property of the protected person presently 

held or thereafter acquired, includinq title to any property 

theretofore held for the protected person by custodians or 

attorneys-in-fact. 

(2) The appointment of a conservator is not a transfer 

or alienation within the meaning of gen~ral provisions of 

any federal or state statute or regulation• insurance 

policy, pension plan, contract, will. or trust instrument 

imposing restrictions upon or penalties for transfer or 

alienation by the protected person of his rights or 

interest, but this section does not restrict the ability of 
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persons to Make specific provision by contract or 

dispositive instrument relating to a conservator.• 

Section 8. Section 72-10-101, HCA. is amended to read: 

•12-10-101. No requirement for orders and JUdg•ents to 

recite jurisdictional facts. Orders and judg•ents Made by 

the court or judge in probate proceedings need not recite 

the existence of facts or the perforMance of acts upon which 

the jurisdiction of the court or judge •ay depenoo but it 

she•• ~ only be necessary that they contain the •atters 

ordered, except as otherwise provided in efte~~s-~9-~hr~ 

+6 tbls title.• 

Section 9. Section 72-lD-lO'oo KCAo is a•ended to read: 

•7Z-1D-101to Service on guardian equivalent to service 

on ward interested in estate. Whenever en-+n~~ a wioor• 

+n~ wentall¥ jll• or incompetent person has a guardian of 

his estate residing in this state. personal service upon the 

guardian of any process. notice• or order of the court or 

judge concerning the estate of a deceased person in which 

the ward is interested is equivalent to service upon the 

ward, and +t-+s-~fte-~y-~ the guardian ~ ~ attend to 

the interests of the ward in the ~atter. Such guardian ~ay 

also appear for his ward and Naive any process. notice. or 

order to show cause which an adult or a person of souno Mind 

•ight do.• 

Section 10. Section 72-10-107• HCAo is a•ended to 
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read: 

"72-lD-107. Proceeding in chambers -- jury trial. (11 

All orders mentioned in ehapter~-t8-t~re~~"--+b X~~ 

and all proceedings in matters of probate say be made or 

heard either before the court or the judge ther~of in 

chambers. 

(2) When a jury is needed. the court or judqe may 

order the trial to take place in court as provided in Title 

25.• 

Section 11. Section 72-10-109• MCA• is aaended to 

read: 

"72-l0-i09. Citation-- how issued. The citation •ay 

be issued by the clerk~ upon the application of any party~ 

~ichout a~ order of the judqe. except in cases in which such 

order is expressly required by the provisions of e"~ers-t8 

t~r~~~6-e~e~+y-f~~ this title.• 

Section 12. Section 72-10-llOo HCAo is a~nded to 

read: 

•12-10-110. Citation how and when ~erved. (I) The 

citation ~ust be served in the same Manner as ~ su••ons in a 

civil action. 

(2) When no other time is specifically prescribed in 

ehe~~~--t8-tMrcu~"-t6 tbjs title• citations must be ~erved 

at least 5 days before the return day thereof." 

Section 13. Section 72-10-111• HCA• is amended te> 
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read: 

"72-10-111. Costs -- discretion of court in ordering 

payment. •hen it is not otherwise prescribed in ehe~--t8 

throuqft--t6 this title. the district court or supre~ court 

on appeal aay. in its discretion. order costs to be paid by 

any party to the proceedings or out of the assets of the 

estate, as justice may require. Execution for costs may 

issue out of the district court.• 

Section 14. Section 12-1D-202o HCAt is a -.ended to 

read: 

•12-10-202. Recorded order to impart notice from date 

of filing. When it is provided in eh~-~through-t6 

tbjs title that any order of the court or judge or a copy 

thereof most be recorded in the office of the county clerko 

ug~ of its contents. fro• the time of filing the-~~ Lt 

for record~ not~e is i•parted to all persons--e~-~he 

ee~e"~~-~~e+.• 

Section 15. Section 72-12-802• MCAo is a•ended to 

read: 

"72-12-802. Tiae li•itations --effect of vacancy in 

ad•inistration. The ti•e during ~hich there ~he++--&e ~ a 

vacancy in the ad~inistration •u~ ~ not be included in any 

liaitations her~ prescribed in thjs title.• 

Section lb. Section 72-14-101. MCA. is a~ended to 

read: 

-1o-



2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2't 

2S 

LC 00 ll/0 1 

•72-14-lOlo Short title. Parts 1 throuqh J of this 

chapter are to be known as the •Escheated Property Act•y-~ne 

i~--prOYide~--~he--e~+~•~-~th~d-fe~-•e~tin~-ti~+--Tn~~ 

~t~e-~~ontefte-o+-e++-~~.ed-pre~~ty.• 

Section 17. Section 72-14-102, "CA, is a.ended to 

read: 

•72-1~-102. When title to escheated property vests in 

state. (1• Whenever the title to any property• either real 

or personal or •ixedo fails for any reason, including want 

of heirs or next of kino such title ~hel+-.e~ ~ in the 

state of Montana iaaediately upon the death of the owner 

without an inquest or other sjejlar proceeding in-~n~ 

~-o+++ee-+~• and there ~he++-be ~ no presu•ption that 

such owner died leaving heirs or neKt of kino 

(2) In relation to property other than estates. title 

she++-be ~presumed to have failed whenever the owner, 

beneficial owner, or person entitled to any such property 

within this state fte~b~-or-~he++-be--e~--~eee+n reeajns 

unknown for a period of lO successive years. and during such 

period whenever th~ whereabouts of such owner, beneficial 

ownero or ~~~ftos-been-~-~ho++--be--ood--~eeein ~ 

reeajns unknown and during such p~riod whenever any personal 

property wherever situated "es-b~n-e~-she++-b~-on~-reeein 

re•ajos unclai•ed, then in such event such personal property 

~he++-e,ehee~ ~~ to the state.• 
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Section 18. Section 72-l'>-101, MCA, is aooended to 

read: 

•72-1S-101o Other 

When no direction is 

provisions to supple.ent chapter. 

given in this chapter for the 

govern•ent or guidance of a public administrator in the 

discharge of his duties or for the administration of an 

estate in his hands, the provisions of ene~~e-threugn 

+6 tbjs title eust qovern.• 

Section 19. Section 12-1~-201, MCAo is amended to 

read: 

•72-16-201· Powers of department generally -- duty to 

supervise ad•inistration of tax laws -- reports. (1) The 

d€part•ent of revenue in the conduct of inheritance tax 

affairs ~ne++-he~ ~ the sa•e e~~+e++er po~ers en~ 

Otl~nCH'i~y for gathering information and making 

investigations as is conferred by law on the depart•ent in 

the perfor•ance of its other duties. 

(2) +t--sfte++--be--the--dttty--o+-the me departaent ~0 

~ supervise the administration of eftd-~-in•~~Tget~~"~ 

eettse--~o--be--~~igeted--tne---od.+DT~~e~oft---o+ the 

inheritance tax laws and joyestjgate such particular estates 

to which th<> inheritance tax laws apply throughout the 

various counties of the state and to cause to be ooade and 

f i 1 ed in its office reports of such iftY~t+geti&n 

iuYestjgatjpns. together with specific infor•ation and facts 
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as to particular estates~ that ~ay seem to requir~ special 

consideration and attention by the+~~ departMent of ~~ 

"t:e~e justjce; but no infor11atiN1 s<· acquired "he++~· in 

advance of legal action. be disclosed to anyone e~cept 

proper officials and persons interested in such estate.• 

Section 20. Section 72-16-208• H(Ao is a~~ended to 

read: 

•72-16-208. Powers and duties of depart~nt a~ to 

nonresident estates. The depart•ent of revenue shall also 

gather infor•ation and .ake investigations and reports 

concerning the estates of nonresident decedents within the 

provisions of the inheritance tax laws and shall especially 

investigate the probate and other records for such probable 

estates ~ithout the state and report thereon fro• tille to 

time to the +ege+ departMent of t:he-,.tet:e justice and to the 

proper district court for appropriate legal actiony~ but no 

infor•ation so acquired "he++ .ax• ;n advance of legdl 

actiono be disclosed to anyone except proper officials and 

persons interested in such estate.• 

Section Zl· Section 72-16-210• H(A• is a.ended to 

read: 

"72-16-210. Duty of e~r"~y---~nere+ iust;C£ 

~Rent· ~-,.~e++-be-~h~-~~y-cf-t:he-+~9~+ ~ dep~rt~nt 

of ~he--,.~et:~--~e justice shall carry out and enforc~ tne 

reco~~endations and directions of the department of revenue 
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in all 11atters pertaining to the conduct of inheritance tax 

dffairs.• 

Section 22. Section ll-16-306• MCAo is a.ended to 

re<>d< 

•72-16-306. Recording date pri•a facie date of 

transfer -- transfers recorded after death. •++--t:re""f~ 

Kecorded gapers gyjdeocin~ a trapsfer of property. realo 

per~onalo or eixedt or of any interest therPin c011ing within 

the provisions of t~h~s-~~~eni-,...e++-be parts 1 through _d 

4LB prl11a facie proof. for the purposes of t~~,.-eet1 ~ 

1 through a. ~ .. -~ • .,~ that jt was eade as of the date 

upon which ~M ~ papers eY+1t~~~~~+e1--- 11fiUJ1 

recorded~£ eftd-~+ An¥ such ~r"""~r~ traosfero if recorded 

after ~be death of the person or persons •aklng such 

transfer• whatever the form of such transfer. ,...~+-h@ 

~ js coosjderedo for the purposes of taxation under the 

orovisions of fth+s-~~i parts 1 throy~h a. to have oeen 

11ade by will.• 

Section 23. Section 72-16-312• H(A• is ataended to 

read: 

•72-16-312. Exe•ption -- transfers for charitable or 

public purposes. (1) The following transfers are totally 

exempt: 

(a) all property transferred to the state or any of 

its institutions or to •an+e~pet--eervore~~~ ~ 
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1 

2 

3 

it 

'5 

6 

7 

II 

9 

Ul 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

l3 

lit 

2'5 

LC 0011/01 

gpyern•ents within the state for ~trictly eoUft~y.--e~yy 

~0-"y---~----~ft+e+pe+ local ygyernaent gr other public 

purposes; 

(b• all property 

corporation. institution. 

tran~ferred to 

or .association, 

any 

in 

society, 

tru~t or 

otherwise, or to any foundation or trust or~anized an~ 

operated exclusively for reliqious, charitable, scientific, 

literary, or educational purposes, no part of the net 

earnings of which inures to the benefit of any private 

stockholder or individual and no substantial part of the 

activities of which is carryiny on propaganda or otherwise 

atte-vting to influence legislation, if any of the following 

conditions i~ present: 

(i) the society. corporation. Institution, foundation• 

trust 9 or association is organized solely for religious. 

charitable, scientific, literary, or educational purposes 

under the laws of this state or of the United States; 

(ii) the property transferred is li•ited for us~ within 

this state; 

Iii i) the soc ietyt cor porat i ono institution• 

foundation. trust. or association is organized or ~xistinq 

under the laws of another state of the United States or of a 

foreign state or country and at the date of the decedent's 

death any one of the following conditions existed: 

(A• the other state. foreign stateo or foreign country 
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did not iepose a legacy, succession, or death tax of any 

character in respect to property transferred to a similar 

societyo corporationo institution, foundationo trusto or 

association organized or existiny under 

state; 

the laws of this 

(B• the laws of the other stateo foreign state, or 

foreign country contained a reciprocal provision under which 

property transferred to a similar society• institution. 

foundation, trusto or association organized or existinrJ 

under the laws of another state of the United States or 

foreign state or country was exeapt froc legacyo successiono 

or death taxes of every character. if the other state of the 

United States or foreign state or country allowed a si~ilar 

exe•ption in respect to property transferred to a siMilar 

societyo institution, foundation, trusto or association 

organized or existing under the laws of another state of the 

United States or foreign state or country; 

(t) the society. corporation, institution, foundation. 

trust, or association owns or operates a hospital for 

crippled children within the United States. pri~arily 

practicing orthopedics, to which crippled or afflicted 

chi 1 dren fro11 the state of Montana are without 

jiscrieination gratuitously admitted and treated and the 

property transferred is liaited for use at such hospital. 

12) The tax imposed by 72-lb-301 does not apply to 
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transfers to ~he~~e~6+-Keft~eft8-~r-eny-e+-~~?"~~a~+~ 

--~eo<:~M~..,.T----IIItlrie+1ta+- cor pore t+ett-s- -w+t-ft+ft- -tl'l,. 

~ete--+&r-~~+e~+y-e~ttfttyy-teu~~-Rt~e?pa+y-er-~fte~pub++e 

pnrp&Se~end corporations of this statB or~anized under its 

laws or voluntary associations? organized solely for 

religious, charitable, or educational purposes, which ~et+ 

use the property so transferred exclusively for the purpos~s 

of their organization within the state.• 

Section 24o Section "12-16-423• MCA, is aaended to 

read: 

"12-16-423. Court order to be delivered and taxes paid 

before final judgment in estate. A copy of the court order 

r~ferred to in 72-16-422 shall be delivered or mailed to the 

county cceasurer, the ad•inistrator or executor. "nd th<> 

department of r0venueo <>nd no fSnal judg<Dent s~+ ~ oe 

ent2red in such estates unti-, due proof is filed .,ith the 

c3urt that such copies have been so deii~ered or ~ailed and 

receipts are filed with ~nefl ~ court sho~ing the payment 

of all such taxes or p~oof is filed showing that the &eftd 

~ermjssjon for _deferral of payment authorized by 72-16-438 

has been qiven.• 

Section 25. Section 72-16-431, MtA, is amended to 

read: 

"12-16-431. Personal representative not entitl~d to 

closing unless tax paid or bond filed. No personal 
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representative or trustee ~ft&t+-~ L$ entitled to a final 

accounting of an estate in settle.ent of which a tax is due 

under the provisions of parts 1 through B unless he ~ha?+ 

praduee produces such receipt or a certified copy the~eof or 

unless a--beftd--she++--~ve--bee"--+++ed--~--p~e~r~~--ey 

gerajssjoo fgr defg~raJ of paraent b~s been ~ranted as 

provided jn 72-16-438$ 0 

Section Z6o Section 12-16-443, MCA, is a.ended to 

read: 

•72-16-443o tollection of unpaid taxes. ( 1} If any 

county treasure~, ~ state treasurer 0 or the depart.ant of 

revenue she++-~~ reason to believe that any tax is due 

and unpaid under the provisions of pa~ts l through a, after 

the ~efusal or neQlect of any person liable therefor to pay 

the same• he or it shall notify the attorney general in 

writing of such failure or neglectv~ and the attorney 

general. if he keve ~probable cause to believe that such 

tax is due and unpaido shall apply to the district court for 

a citation citing the person liable to ~ay such tax to 

appear before th~ court on the day specified, not aore than 

1 months fro• the date of such citation, and sho~ cause wny 

the tax ~hou1d not be ~aid. 

{2) The judqe of the district court. upon such 

application and ~henever it s~e++-epp~er appears to hi~ that 

any such tax accruiny under parts 1 throuyh a has not been 
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paid as required by law, shall issue such citation•.a .. ,.,e-i:M 

l..W! service of such citation and th<> time, llctnnero .Jnd proof 

thereof and the hearinq ctnd deter•incttion thereof shdll 

confer• as near as •ay be to the provisions of the laws 

governing probate practice of this state. 

(3) Whenever it ~~e++-~p~r appgarJ that any such tdX 

is due and payable and the pay•ent thereof cannot be 

enforced under the provisions of parts 1 through 8 in ~f~ 

~ district court, the person or corporation fro• whom the 

saee is due is hereby •ade liable to the state for the 

a•ount of such tax•i and +i:--~~--be--i:~e--~-o+ the 

attorney general, in the na•e of the state, i:e ~sue for 

and enforce the collection of such taxo and ft-~-.sde-i:he 

d•i:y-o+ the county attorney of the county to ~ appear 

for and ctct on behalf of any county treasurer• who ~e•+-e~ 

ll cited to app<>ar before any district court under th<> 

provisions of parts 1 through a.• 

Section 27. Section 72-16-104, MCA, is a.ended to 

read: 

•Jz-1&-704. Apportion•ent of decuctions when property 

partly within and partly without the state. Whenever a tax 

•ey-e~ u due from the estate~ or the benPficiaries ther~in~ 

of any resident or nonresident decedent upon th<' trconsfer of 

any propertyT when the property or the estate left by such 

decedent is partly within and partly without this st0tew or 
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upon any stocks, bonds, Mortgages, or other securitie~ 

representing property or estate partly within and partly 

without this state, any beneficiary of such estate she++--be 

u entitled to deduct only his proper proportion of that 

portion of the total debts and expenses of ad~inistration 

which the gross estate in Montana or within its jurisdiction 

bears to the gross estate both within and without this 

statey-~-ftft--eed~eft--shel+--be--~ede--~or--Ofty--+ed~e+ 

~~y--+"~a...ee.--stte~DftT-o~~~~-i:e~s-po~i:o 

~--~•i:ee--5~s. As to his Montana exemption, each 

beneficiary ~+-be u entitled to deduct only that portion 

represented by the ratio between his interest in the 

property in this state or within its jurisdiction and his 

interest in the entire estate.• 

Section za. Section 72-16-801, MCAo Is aaended to 

read: 

•72-16-801. ~xe•ption of intangi~le personal property 

of nonresident decedent -- when. The tax i•posed by parts 3• 

1, ~ 9T and this partT in respect of personal property, 

except tangible personal property having an actual situs in 

this state, ~+ L$ not be ~ayable if: 

(l) the decedent is a resident of a state or territory 

of the United States which at the time of the transfer did 

not impose a transfer tax or death tax of any character in 

respect of personal property of residents of this state, 
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except tangible personal property having an actual situs in 

that state or territory; or 

(2) the laws of the state or ~erritory of residence of 

the nonresident decedent at the time of the transfer 

contained a reciprocal provision under which nonresidents of 

that state were exe~pted from transfer ~~ ~ or death 

taxes of every character in respect of personal pro~ertyo 

except tangible personal property having an actual situs in 

that stateo p~ov+~+"9 Q£9~ the state or territory of 

residence of such nonresident decedent allowed a si•ilar 

exe•ption to residents of this state.• 

Section 29. Section l2-lb-906o M(Ao is acaended to 

read: 

•72-lb-906. Required fil ings9 i~ho++~-the-~-o+ 

tfte ~ personal representative of the estate of any 

decedent whose estate ~oy-~ ~ subject to the pay•ent of a 

United States estate tax ~~file duplicates of the 

United States estate tax returns with the district court of 

the county in which such estate is being probated and with 

the depart.ant of revenue. He shall also file with such 

court and with the department a certificate or oth~r 

evidence from the bu~~ou-o+ internal revenue seryjce showing 

the a•ount of the United States estate tax as co•puted by 

that def>ot"t~ ~·· 

Section 30. 5e~tion 7Z-2Q-409o MCA, is a01<>nded to 
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read: 

•72-20-409. Appeal. The de~ree so rendered ~he++-&e ~ 

a final order fr08 which any party in interest ~ay appeal as 

in civil actions to the ~~~t syprese court of the state 

of Montana.• 

Section 31. Section 12-2~-103, M(Ao is nmended to 

read: 

~72-24-103. For what purposes express trusts may be 

created. Express trusts •ay be ~reated for any of the 

following purposes: 

Ill to sell real property and apply or dispose ot the 

pro~eeds in accordance wi~h the instru•ent creating the 

trust; 

(2) to mortqaqe or lease real property for the benefit 

of annuitants or other legatees or for the purpose of 

satisfying any charge thereon; 

(3) to receive the rents and profits of real property 

and pay them to or apply them to the use of any person, 

whether ascertained at the time of the creation of the trust 

or not, for himself or for his family during the life of 

such person or for any shorter ter01o subject to the-rtt+e~-o+ 

~&-~~~~-~+~+~~eT-ehep~~-~~T-pe~~-~~--~•t~--~9.-~h~~ 

~~T--p~t--t~--e~--~&-~~-t&+--t~~h--~8-~~~ Ittle 10. 

dl.w t e r 1 , pM.t...__!t ; o r 

14) to receive the rents and profits of real property 

-22-



2 

3 

... 
5 

6 

7 

8 

9 

lC' 

11 

12 

l3 

lit 

15 

lb 

17 

18 

19 

20 

21 

22 

23 

Zit 

25 

l( 0011/01 

and to accuMulate the saae for the purposes ann within th~ 

1 i•its prescribed by 1:h..-~~1:-ien~-l!lbove-ent:m1!!ret .. <1 lit!e zq, 

chapter 1. part to.• 

Section 32. Section l2-2b-20lo MCA, is aeended to 

read: 

•zz-26-201. Manner of •aking gift. (1~ An adult person 

•ay, during his lifetl .. , aake a gift of a security or -aney 

to a person who is a •inor on the date of the gift: 

(a) if the subject of the gift is a security in 

reqistered for•• by registering It in the na~ of the donor, 

another adult person (an adult •e•ber of the •inor•s fd•ilyo 

a guardian of the •inor)o or a trust co•panyo followed in 

substance by the .ards+ •as custodidn for ••• (na•e of 

•inor) under the Montana Unifor• Gifts to Minors Act•• 

(b) if the subject of the qift is a security not in 

registered for•• by delivering it to an adult person other 

than the donor can adult •e•bero other than the donor, of 

the •inor•s fa•ilyo a guardian of the Minor) or a trust 

company, acco•panied by d state.ent of gift in the followinq 

form, in substance, signed by the donor and the person 

designated as custodian: 

•GIFT UNDER THE MONTANA UNIFUR~ GJFT~ TO MINORS ACT 

It ••••T {na•e of donor}~ hereby deliver to •••• (n~~ 

of custodian) as custodian for •••• (na~e of ~inor) under 

the Montana Unifor• Gifts to Minors Acto the following 
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i~ an appropriate description of the 

securities delivered sufficient to identify it 

••••••••••••••••••••••••••••••••••••••• (signature of dono~) 

••••••• (na•e of custodian) hereby acknowledges receipt 

of the ftbe¥1!!--&e~+~ aboye-descrjbed security(ies) as 

custodian for the above einor under the Montana Uniform 

Gifts to Minors Act• 

Dated: •••••••••••••• 

••••••••••••••••••••••••S+~~a~ <signature of custodian)•• 

(c) if the subject of the gift is •oneyo by paying or 

delivering it to a broker or a doMestic financial 

institution for e credit to an account in the na~e of the 

donor, another adult (an adult member of the •inor•s family, 

a guardian of the •inor)o or a trust co•pany~ followed in 

substance by the words• •as custodian for •••• (na~e of 

•inor) under the Montana Uniform Gifts to Minors Actw. 

I 2 I Any gift •ade in a eanner prescribed in subsection 

(1) may be made to only one •inor~ and only one person may 

be the custodian. 

(3) A donor who Makes a gift to a •inor in a .anner 

prescribed in subsection (1) shall pro•ptly do all thin9s 

within his power to put the subject of the gift in the 

possession and control of the custodian, but neither the 
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donor's failure to co•ply with this subsection nor his 

designation of an ineligible person as custodian nor 

renunciation by the person desi~r:at<d as 

the consuMmation of the gifto 

custodian nffects 

('t) If the subject te gf the gift Is a life insurance 

policy or annuity contract• an adult person •ayo during his 

lifetimeo make a gift thereof to a person who is a ~inor on 

the date of the gift by c3using the ownership of the policy 

or contract to be registered with the issuing insurance 

company in the name of th~ donor, another adulto an adult 

0ember of the minor•s family. a guardian of the •inoro or a 

trust coapanyo follo~ed in substance by the words• 0 as 

custer; ian for Cname of minor) under the Montana 

Uniform Gifts to Minors Act~.u 

Section 33~ Section 12-26-402v MCAo is aa.,nded to 

read: 

.. 72-26-402. 

minor. (l) A 

Designation of successor by 

custodian may designate his 

custodian 

successor 

or 

by 

executing and dating an instrument of designation before a 

subscribing ~itness other than the successor; the instru•ent 

of designation may but need not contain the resignation of 

the custodian. If the custodian does not so designate his 

successor before he dies or becomes legally incapacitated 

and the minor has attained the age of 14 yea..-s. the m-inor 

may designate a successor custodi~n by executing ~n 
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instrument of designation before a subscribing witness other 

than the successor. 

c 2) 

provided 

The 

in 

designation of a successor custodian as 

subsection Cl) tukes effect as to each item of 

the custodial property when the custodian resigns. dies. or 

becomQs legally incapacitated and the custodian or his legal 

representative: 

(a) causes the item., if it is a security which is 

custodial property and in registered for• or a life 

insurance policy or annuity contract. to be registered. ~ith 

the issuing insurance coiDpany in the case of a lif~ 

insurance policy or annuity contract. in the name of the 

successor custodiano followed in substance by the ~ords+ "as 

custodian for (name of minor) under the Montana 

Uniforo Gifts to Minors Act"; and 

(b) delivers or causes to be delivered to the 

successnl' custodian .. ny ot:her item of the custodial 

property. together with the instruaent of designation of the 

successor custodian or a true copy thereof and any 

addition"l instru•ents required for the transfer thereof to 

the successoT custodian. 

( 3) A custodian who executes an instru11ent of 

desi~nation of his successor containing the custodian•s 

resi~nation as provided in subsection (l) shall pro•ptly do 

all things within his power to put each item of the 
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custodial property in the possession and control of the 

successor custodian na•ed in thP instru.ent. The 1egal 

representative of a custodian who dies or beco~s legally 

incapacitated shall proaptly do all things within his power 

to put each itea of the custodial property in the possession 

and control of the successor custodian na•ed in an 

instru.ent of desiqnation executed as provided in subsection 

(ll by the custodian or, if none, by the ainor if he has no 

guardian and has attained the age of lit years or in the 

possession and control of the guardian of the ainor if he 

has a guardian. If the custodian has executed as provided in 

subsection (ll aore than one instrument of designation, his 

legal representative shall tre~t the instruaent dated on an 

earlier date as having been revoked by the instrueent dated 

on a later date. 

(it) If a person 

successor custodian by 

subsection (1) is not 

designated as 

the custodidn 

custodian or 

as provided 

as 

in 

eligible, dies, or becoaes legally 

incapacitated before the ainor attains the age of ld years 

and if the minor has a ~uardian, the guardian of the 11inor 

shall be successor custodian. If the •inor has no quardian 

and if no successor custodian who is eligible and has not 

died or become legally incapacitated has been designated as 

provided in subsection (1)• a donor~ QL his leqal 

representative. the legal repr~~ of the custodian, 
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or an adult aember of the ainor's fasily may petition the 

court for the designation of a successor custodian.• 

Section 34. Section 72-3D-204, HCA, is amended to 

read: 

•72-30-20it. Allowable invest11ents retention of 

property. In addition to an investaent otherwise authorized 

by law or by the applicable gift instru~~ent and without 

restriction to invest•ents a fiduciary say sake, the 

governing board, subject to any specific liaitations set 

forth in the applicable gift instru•ent or ~~ iD the 

applicable law other than law relating to investment by a 

fiduciary. eay: 

(1) invest and reinvest an institutional fund in any 

real or personal property dee•ed advisable by the governing 

board. whether or not it produces a current ret.urn. 

including aortgages, stocks, bonds, deb~ntures, and other 

securities of profit or nonprofit corporationsy~ shares in 

or obligations of associations. partnerships. or 

individuals~~ and obligations of any governoaent or 

subdivision o~ instruaentality thereof; 

(2) retain property contributed by a donor to an 

institutional fund for as long as the governing board deems 

advisable; 

(3) include all or part of any institutional fund in 

any pooled or co .. on fund •aintained by the institution; and 
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14} invest all or any part of an institutional fund in 

any other pooled or co••on fund available for 

including shares or interests in regulated 

companies, mutual funds • co••o"' trust funds • 

invest.•ent .. 

investooent 

invest..,nt 

partnerships, real estate invest11ent trusts. or si•ilar 

6 organizations in which funds are co .. ingled and invest~nt 

1 deter•inations are •ade by persons other than the governing 

8 board.• 

9 

10 

11 

Section 35. Repealer. Sections 

91-219, 91-519, 91-523. 91-4312· 

1947o are repealed. 

-End-
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1979 Legislature 
Code Commissioner Bill - Summary 

HOUSE Bill No. 4.L_ 

AN ACT TO GENERALLY REVISE THE LAWS RELATING TO ESTATES, 
TRUSTS, AND FIDUCIARY RELATIONSHIPS. 

(This summary does not include discussion of routine form or 
grammatical changes.) 

Section 1. 72-2-305. In (4), changed "the preceding 
section" to "subsection (3)" to correct obvious inadvertent 
error. The preceding section provides the form for a self­
proved will and has nothing to do with void devises, while 
subsection (3) does relate to void devises and was obviously 
the intended reference. Subsections (3) and (4) are not 
part of the Uniform Probate Code. 

Section 2. 72-3-309. Added "and" followir.g "state" in 
(1) to clarify and make grammatically correct. 

Section 3. 72-3-803. Relocated "With the exception of 
claims for taxes and claims founded on tort" to the beginning 
of both subsection (l) and subsection (2) in order to clarify 
the exceptions. As presently written, language in both 
subsections relating to whether claims arose before or after 
death appears to be part of the exceptions, which creates a 
conflict between subsections (1) and (2) since such language 
represents the only distinction between the two subsections 
as to the types of claims to which each subsection applies. 
If such language is part of the exceptions, the result is 
that two different periods of limitations apply to the same 
type of claim. The amendment makes clear that such language 
is not part of the exceptions and thus avoids the possible 
conflict. 

The exceptions were added in the Montana er.actment and 
a reading of the corresponding U.P.C. section supports the 
interpretation which is the basis of this amendment. 
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Section 4. 72-3-916. Before insertion of the bracketed 
material by the code commissioner, this section referred to 
91A-7-303, P.C.M., representing U.P.C. 7-303 which was not 
adopted in !"~ontana. Amended to delete bracketed material 
and incorporate appropriate language from 7-303 of U.P.C. as 
promulgated by the National Conference of Commissioners on 
Uniform State Laws. 

Section 5. 72-5-414. The corresponding section in the 
U.P.C. as promulgated by the National Conference of Corn­
missioners :.ncludes a second sentence relating to appointment 
of a successor conservator. In the Montana enactment, this 
sentence wa:·, apparently inadvertently omitted, rendering the 
last sentence nonsensical. Amended to insert omitted sentence. 

Section 6. 72-5-422. In (1) (c), added "or" to clarify 
and make gr~rnmatica1ly correct. 

Section 7. 72-5-425. In (1), changed " ... vests in his 
title ... " to " ... vests 1n him title ... " to clarify and 
correct obvious error. 

Section 8. 72-10-101. This section, formerly 91-4301, 
R.C.M., contained an 1nternal reference to "this title" 
which was changed through routine recodification to "chapters 
10 through ~-6" of new Title 72, MCA, which chapters comprise 
old Title 9:., R.C.M. provisions. Amended to change back to 
"this title· so as to reflect obvious intent to refer to all 
presently applicable law on estates. 

Section 9. 72-10-104. Changed "insane" to "mentally 
ill" and "infant" to "m1nor", Title 53, chapter 21 and 72-5-
409. 

Section 10. 72-10-107. See explanation for section 

Section 11. 72-10-109. See explanation for section 

Sectio:1 12. 72-10-110. See explanation for section 

Sectio:1 13. 72-10-111. See explanation for section 

Section 14. 72-10-202. See explanation for section 

Sectio~l 15. 72-12-802. Changed "herein" to "in this 
title". Sarae rationale as for section 8. 

Sectio~ 16. 72-14-101. 
exclusive method for vest1ng 
of all unclaimed property". 
Title 70, chapter 9 (Uniform 
Property Ac··.) . 

Deleted "and it provides the 
title in the state of Montana 
This statement conflicts with 
Disposition of Unclaimed 

8. 

8. 

8. 

8. 

8. 

.• 

"' 
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Section 17. 72-14-102. Changed "other pro.:::eeding in 
the nature of office fo~und" to "other similar proceeding" to 
update archaic usage. 

Section 18. 75-15-101. See explanation for section 8. 

Section 19. 72-16-201. Changed "legal department of 
the state" to 11 department of justice" to comport with present 
usage and 2-15-2001. Also, reworded to correct awkward 
language. 

Section 20. 72-16-208. See explanation fer section 
19. 

Section 21. 72-16-210. See explanation for section 
19. 

Section 22. 72-16-306. To clarify application; changed 
"this section" and"tfils act" (2 places) to "parts l through 
8". Also reworded for clarity. 

Section 23. 72-16-312. Subsections (1) a~d (2) are 
partially redundant but are not easily merged under normal 
recodification powers. Amended to avoid redundancy. Also, 
"municipal corporation" and "county, city, or town" are 
changed to "local government" to simplify withoLt any change 
in meaning. 

Section 24. 72-16-423. The last sentence refers to 
"the bond authorized by 72-16--438", which secticn no longer 
provides for giving of bond but rather for department~ of 
revenue discretion. Changed "bond" to "permiss_: on f0r de­
ferral of payment". 

Section 25. 72-16-437. See explanation fer section 
24. 

Section 26. 72-16-443. Added "the" prececing "state 
treasurer" to comport with the reality that there is only 
one state treasurer. 

Section 27. 72-16-704. Deleted "but no dLduction 
shall be made for any federal estate ... or transter taxes 
paid to the United States". This language is ir conflict 
with 72-16-308. The language at one time appeared in both 
72-16-704 and 72-16-308. It was subsequently d~leted from 
72-16-704, but by apparent inadvertent omission was not 
deleted from 72-16-308. Further, this language is ignored 
by the Department of Revenue because it clearly creates an 
unreasonable classification (estates with property in 2 or 
more states) in contravention of the equal protection clause 
and the right of interstate travel. 
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Section 28. 72-16-801. Added "and" preceding "9" 1n 
lead-in for clarity and to make grammatically correct. 

Sectio~ 29. 72-16-906. Changed "bureau of internal 
revenue" to "internal revenue service" and the last "depart­
ment" to "agency" to conform to the present name of that 
federal agency. 

Section 30. 72-20-409. Changed "district" to "supreme" 
to correct ~pparent error causing ambiguity. Without amend­
ment, the s8ction, in context with prior sections, literally 
refers to a':)peal from district court to district court. 

Sectio:1 31. 72-24-103. Amended to simplify cumbersome 
internal re~erence. The reference was intended to refer 
(for cross ;-cfcrencc purposes) to 1·Jw .luws limitinq .:lccurnuLJ~ 
t:i.ons .:1nd rosLr.:1.inb: on power of ill i('lldl ion and pn·:~cr,il>inq 
the period within which interests must vest. 'J'h(! amcndmcn t 
narrows the reference to relevant provisions. 

Section 32. 72-26-201. Changed "(4) If the subject to 
the gift" to "(4) If the subject of the gift" to correct 
obvious error. 

Section 33. 72-26-402. In (4), added ", the legal 
representative" follow~ng "representative". These words 
were inadvertently omitted from the Montana enactment of the 
Uniform Gifts to Minors Act and are necessary to the sense 
of the sentence. 

Section 34. 72-30-204. Chanqed "if" to "in" in in­
troductory sentence to correct obvious error. 

Section 35. Repealer. (l) 91-104.1 and 91-104.2, 
R.C.M. 1947 -- 'J'hese sections, relatinq to const:iu-C"t-ic)n and 
applicatior;, were dependent on 91-104 for any meaninq. 
Section 91-104, relating to who may take by will, was re­
pealed by Section 15, Chapter 263, Laws of 1975. 

(2) 91-219, R.C.M. 1947 -- This section relates to the 
interpretat1on of words listed in 91-218. Section 91-218 
was repealed by Section 10, Chapter 516, Laws of 1975. 

(3) 91-519 and 91-523, R.C.M. 1947 -- These sections 
relate to the definit~on of "person" for purposes of and the 
disposition of money received under 91-520 through 91-522 
(conditions on inheritance by aliens). Sections 91-520 
through 91-522 were repealed by Section 2, Chapter 365, Laws 
of 1974. 

(4) 91-4312, R.C.M. 1947 -- This section deals with the 
applicabiUty of general procedural provisions to probate 
proceedingE:. Section 72-l-207 covc~rs this same sub-j<'ct and 
in a much more up-Lo-d<Jtu f.:u;hinn. 

4 
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(5) 93-1401-3, R.C.M. 1947 -- This section requires 
wills to be 1n wr1ting. It also requires that the will or 
secondary evidence of its contents be produced. These 
subjects are covered by 72-2-302, 72-3-203(1) (a), and 72-3-
301(1) (c). 
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HOUSE BILL NO. ~~ 

INTRODUCeD BY MARKS 

Approved by Committee 
on Judici.ary 

BY REQUEST OF TH~ COOE COMMISSIONER 

A BILL FOR AN ACT ENTITLEO: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO ESTATES, TRUSTS, AND FIOUCURY 

RELATIONSHIPS; AND REPEALING SECTIONS 91-10,.1, 91-1~•2• 

91-219o 91-519o 91-523, 91-,312r •ND 93-l,Ol-3o ReCeMe 

1947 •" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-2-305, MCAr Is a .. nded to read: 

"72-2-305. Who •ay witness -- effect of witness by 

beneficiary. (1) Any person generally coepetent to be a 

witness •ay act as a witness to a will. 

(2) A wi 11 Is not i oval i d because the ..,; 1l Is signed 

by an interested witness. 

131 All beneficial devises eade in any will to a 

subscribing witness thereto are void unless there are t111o 

other coepetent subscribing witnesses to the sa.eo but a 

.ere charge on the estate of the testator does not prevent 

his croditors fro~ being competent witnesses to his will. 

14) If a witness, to whoM any beneficial deviseo void 

under ~he-preeedfftg-see~fefto ~ubsectjoo !31 is eade,. would 

have been entitled to any share of the estate of the 
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testator if the te~tator had died intestate, such witness 

succeeds to so ~uch of the share as would be distributed to 

hi• under intestate succession, not exceeding the devise or 

bequest •ade to hi• in the will.• 

Section 2. Section 72-3-309r MCAo is aMended to read: 

•72-3-309. Testi•ony of attesting witnesses in 

contested cases-- presuaptions for self-piov~d will. (1) If 

evidence concerning execution of an attested will 111hich is 

not self-proved is necessary in conte~ted cases, the 

testi•ony of at least one of the attesting witnesses, if 

is within the state ~nd c~•petent and able to testify, 

required. Due execution of an attested or unattested will 

May be proved by other evidence. 

(2) If the will Is self-proved. co•pliance with 

si ;,jnature require111ents for execution is conclusively 

presuMed and other requirements of execution are presu~~ted, 

subject to rebuttal, 111ithout the testi•ony of any ~itness, 

upon filing tha •til' and the acknowledg~~tent and affidavits 

annexed or attached thereto, unless there is proof of fraud 

or forgery affecting the ackno111ledgMent or affidavit.• 

Section 3. Section 72-3-803, MCAt is amended to read: 

•72-3-803. ~oncldilll -- 1 illlitations on presentation of 

clailllS --exceptions. (11 ~~-~xcegtjon_af_~laim~QL 

UU:L. --11D.!L _u.Un_!mtod.ed...oa_~ • ++ lil.l c 1 a i •s aga i n s t a 

decedP.nt•s estate wf~~-~he-exeept+en-~-e+e+.s-+or-~aKes-end 
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ele+•~-fo~~~-~-eft-ter~ which arose before the death of the 

decedent, including claoms of the state and any subdivision 

thereof, whether due or to becoae due, absolute or 

contingent. liquidated or unliquidated, founded on contract 

or other legal basis, if not barred earlier by other statute 

of lieitations, are barred against the estate, the personal 

representative, and the heirs and devisees of the decedent. 

unless presented as follows: 

(a) within ~ aonths after the date of tha first 

publication of notice to creditors If notice Is given In 

compliance with 72-3-BOlts provided• clai•s barred by the 

nonclaie statute at the decedent's doeicile before the first 

publication for clai•s in this state are also barred in this 

state; or 

(b) within 3 years after the decedent's death if 

notice to creditors has not been published. 

(.2) With the_~1iQQ_g{ clai•i fQL_taxe• and ~ 

f~~-20-~ •++ 411 claias against a decedent's estate 

w+th-the-e•ee~t+Oft-ef-e+~M§-fer-tewa~-•ftd-e+e+.,-•eaftd•d-en 

~ert which arise at or after the death of the decedent• 

including claims of the state and any subdivision thereof, 

whether due or to become due, absolute or continqento 

1 iquidated or unliquidated• founded on contract or other 

legal basis, are barred against the estate, the personal 

representative, and the heirs and devisees of the decedent• 
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unless presented as follows: 

(a) a clai• based on a contract with the personal 

representative, within 4 •onths after perforaance by the 

personal representative is due; 

(b) any other claiao within 4 ~onths after it arises. 

(3) Nothing in this section affects or prevents: 

(a) any proceeding to enforce any .ortgageo pledge, or 

other lien upon property of the estate; or 

(b) to the llelts of the insurance protection only, 

any proceeding to establish liability of the decedent or the 

personal representative for which he is protected by 

liability insurance.• 

Section ~. Section 72-3-'Jl6o MCAo Is aaended to read: 

•72-3-916. Distribution to trustee -- registration 

bond. (1) aefore distributing to a trust ... the personal 

representative aay require that the trust be registered£ if 

the state in which it is to be adeinistered provides for 

registration£ and that the trustee infor• in__wrjtjng the 

cyrrent beneficiaries .,-~rev+ded-+ft-f..e~+eft-~~~ .. -tfte 

Yft+fer•--Prebe~e--Eede--.,--preaa.,et~---y---~he---net+efte+ 

e&ftfere~ee--ef--ee .. +••+ener•-oft-wn+fer•-,~ete-•OW'i ~ado if 

~l.h ... JWL-JU: __ IIQL!i!--~ r $QDS. WhO yor;lti_ 12-1-30l......JI4l£ 

Legr~ent benefi£jar!C$ _wllb_ fytyre jntere$1$ of bj§ naae 

olllllLadli.C.n~-awL.w:wt.Uia_.'-b...ld.tb...iLCQQ¥ of t.bL.t.tu•i gf tha 

tLu~t__wolkn __ g~~Ll~--PL __ af~--b~_intarest and with 
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c.d~:aa.t_.-l!lf.21:.mirtlll!LJI:m~_the assets QL..tb.e...J;rust and the 

~~ac.~-Le~ng_tg_Lbe_ad•inistratlon. 

(2) If the t.~ust. inst~u-nt. does not excuse the 

trustee f~o• qiving bond, the personal ~•presentative nay 

petition the app~op~iat.e cou~t to ~equi~e that the t~ustee 

post bond if h~ app~ehends that. distribution •iqht. 

jeopardize the interests of persons who are not able to 

protect the•selves, and he •ay withhold distribution until 

the court has acted. 

!3) No inference of negligence on the pa~t of the 

pe~sonal representative shall be d~awn f~o• his failure to 

eKercise the autho~it.y confer~ed by subsections (1) and 

(2) •• 

Sections. Section 72-5-414• KCAt is aeended to read: 

•71-5-414. Resignation or ~eeoval of conservator for 

cause -- successor conservator. The court •ay renove a 

conservato~ fo~ good cau•e• upon notice and hearing• or 

accept the resignation of a conservator. !!~~~ 

Le~go4tiQo~_Qc.__c.em~~_tQ& court _aax__~lnt--4QQtbeL 

~~eL~atQc.a A conservator so appointed succeeds to the 

title and powers of his predecessor.• 

Section bo Section 72-5-422• H(Ao is aeended to read: 

•71-S-422. Power of court. to authorize particular 

p~utective arrange•ents or transactions without appointing 

conserv.~tor. (1) If it. is established in a proper proceeding 
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that. a basis exists as described in 72-5-409 for affecting 

tne property and affairs of a pe~son, the court. without 

appointing d con~ervdt.or may authorize, direct, or ratify 

any transaction necessary or desirable to achieve any 

secu~ity, serviceo 

foreseeable needs of 

or care arrange.ent 

the protected person. 

arran~ePents include but a~e not. ll•ited to: 

-eting the 

P~otective 

Ca) pay•ento delivery, deposito or retention of funds 

or property; 

lb) sale, 

property; 

(c) entry 

•ortqaqe• lease. 

into an annuity 

or othe~ t~ansfer of 

contract, a contract for 

life care, a deposit. cont.1·3ct• Qt. a contract. for training 

and education; or 

(d) addition to or establishment of a suitable trust.. 

(2) When it has been established in a proper 

proceeding that a basis exists as described in 72-5-409 for 

affecting the prooerty and affairs of a person, the court 

without appointing a conservator may authorize, direct. or 

ratify any contract, t.rusto or other transaction relating to 

the protected person's financial affai~s or involving his 

estate if the court determines that the transaction is in 

the best. interests of the protected person. 

(ll Befo~e approving a protective a~rangement or other 

t.rans3ction under this section. the court shall consider the 

-6- HB 41 
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interests of creditors and dependents of the protected 

person ando in view of his disability, whether the protected 

person needs the continuing protection of a conservator. The 

court •ay appoint a special conservator to assist in the 

accoMplish~nt of any protective arrange.ent or other 

transaction authorized under this section who£ she+t-heve 

~go_~ppgjotmeni£_~ the authority conferred by the order 

and serve ~~ until discharged by order after report to 

the cou·rt of all 11atters done pursuant to the order of 

appointnoent.• 

Section 7. Section 72-5-425• HCAo is a~nded to read: 

•72-5-425. Title by appoint-ant as conservator 

appoint•ent not transfer for certain purposes. (1) The 

appointnoent of a conservator vests in ~•s ~ title as 

trustee to all property of the protected person presently 

held or thereafter acquired, including title to any property 

theretofore held for the protected person by custodians or 

attorneys-in-fact. 

(21 The appointnoent of a conservator is not a transfer 

or alienation within the meaning of general provisions of 

any federal or state statute or regulation. insurance 

policy, pension plano contract. willo or trust instru.ent 

iMposing restrictions upon or 

alienation by the protected 

penalties for transfer 

person of his rights 

or 

or 

interesto but this section does not restrict the ability of 
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persons to •.ak .. specific provision by contract or 

dispositive instru .. nt rel.atiny to a conserv.ator.• 

Section 8. Section 72-10-lOlo HCAo Is a.ended to read: 

"72-10-101. No require.ant for orders and judg~~ents to 

r~cite jurisuictional fact~. Orders and judg~nts a.ade by 

the court or judge in probate proceedings need not recite 

the existence of facts o~ the perfor•ance of .acts upon which 

the jurisdiction of the court or judge 11ay dependo but it 

'"•~+ 1~ only be neces~ary that they contain the •atters 

order~do except as otherwise provided In e"ep~er,-te~"r~ 

t6 tlliL.tlll.a·. 

Section 9. Section 72-10-104, HCAo Is aeended to read: 

•72-lG-1~. Service on guardian equivale~t to service 

on ward interested in estate. Whenever en-+~+ent 4-aiDAL• 

•"'eft& a&Q1a1Jr illo or incoapetent person has a guardian of 

his estate residing in this state. personal service upon the 

guardi.an of any process. noticeo or order of the court or 

JUdqe concerning the estate of a deceased person in which 

the ~ard is interested Is equivalent to service upon the 

ward, and •t-•,-t~e-daty-ef the guardian ~e ~bAll attend to 

the intere~ts of the ward in the ~.atter. Such guardian may 

.also appear for his ward and w.aive any processo noticeo or 

order to show cause which an adult or a person of sound •ind 

mi~Jht uo.• 

Section 10. Section 72-10-107, HCAo is a.anded to 
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read: 

•12-10-101. Proceeding in cha•bers -- jury trial. (1) 

All orders mentioned in ehep~r~-te-thre~qh--t6 ~~ 

and all proceedings in •attars of probate aay be •ade or 

heard either before the court or the judge thereof in 

cha•bers. 

(2) When a jury is neededt the court or judge •ay 

oraer the trial to take place in court as provided In Title 

zs.• 

Section llo Section 72-10-l09t ~CAt Is a.ended to 

read: 

•7Z-10-l09o Citation-- how issued. The citation •ay 

be issued by the clerka upon the application of any party~ 

without an order of the judge• e~cept in cases in which such 

order is e~La~-L&4YlLtd by the provisions of ehep~er,-te 

thre~gh-t6-e•pre''•y-reqe+red tbj$ title•• 

Section lZo Section 7Z-l0-ll0t MCAt is a-nded to 

read: 

•72-lD-llOo Citation how and when served. (1} The 

citation •ust be served in the sa .. •anner as a su•~ons in a 

civil action. 

(~) When no other time ls specifically prescribed in 

ehe~ter~--te-~"roegh-t6 tbLi_tLtlet citation~ must be served 

at least S days before the return day thereof.• 

Section lJo Section 72-10-ll1t ~CAt is a•ended to 
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read: 

"72-10-111• Costs discretion of court in ordering 

payment. When it is not otherwise prescribed in ehe~ter,--te 

thredeh--t6 tbl~~· the district court or supre8P. court 

on apoeal •ay, in its discretion, orde~ costs to be paid by 

any party to the proceedings or out of the assets of the 

estateo as justice aay require. E~ecution for costs aay 

issue out of the district court.• 

Section l4o Section 72-10-202o MCAo is a•ended to 

read: 

•72-lQ-202. Recorded order to impart notice froa date 

of fil in~. When it <s provided in ehe~~er~-t&-~hre~~h-t6 

~_tiLl£ tnat dny order of the court or judge or a copy 

thereof •ust be recorded in the office of the county clerko 

11Dt.i.U_of_it.~I:.2D..tltllll.I. fro111 the time of f i 1 i ng the-se.. i.t 

for record~ "e~+e@ is iaparted to all persons--o~-~he 

eeft~~t~-~hereefo" 

Section 15. Section 72-12-802, M~A. is a•ended to 

read: 

"72-12-802. Ti•e liaitations -- effect of vacancy in 

ad•inistration. The ti~e during which there ~he~+--be L5 a 

vacancy in the administratoon •tts~ L5 not be included in any 

li•itations h~r@+" prescribed l~~XiLle·• 

Section lb. Section 72-tlt-101, ~CAo is a•ended to 

read: 
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•72-l't-101. Short title. Parts 1 throuqh 3 of this 

chapter are to be known a$ the •fscheated Property Act•T-eftd 

~~--prov~des--~~e--ex~+~s~ve-~~hed-for-yes~~ftg-~~~+e-~ft-~fte 

~~a~e-of-Hon~efte-of-o++-~n~+ei•ed-property.• 

Section 11. Section 72-14-102• M~A, is a.ended to 

read: 

•72-l't-lOZo when title to escheated property vests in 

state. (1) Whenever the title to any property, either real 

or personal or Mixed, fails for any reason, including want 

of heirs or next of kino such title s~++-ves~ ~ in the 

state of Montana imaediately upon the death of the owner 

without an inquest or other ~ail~ proceeding in-~he-ftet~Pe 

of-off~~e-fo~ftdY and there sha++-be ~ no presu•ption that 

such owner died leaving heirs or next of kin. 

(2) In relation to property other than estates, title 

she++-e. i~ presuaed to have failed whenever the ovnero 

beneficial owner, or person entitled to any such property 

within this state hos-oeen-or-she++-be--ond--re•oin L~ 

unknown for a period of 20 successive years, and during such 

period whenever the whereabouts of such owner. beneficial 

owner, or persofts-hos-been-or-sft8++--be--eftd--reaein ~ 

~aA~ unknown and during such period whenever any personal 

property wherever situated ~es-been-e¥-she++-&e-aftd-reeo~ 

~aain~ unclaimed. then in such event such personal property 

sho++-es~heo~ ~~b~~ to the state.• 
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Sec~ion l8o Section 72-15-lOlt MCA, is a .. nded to 

read: 

•12-15-101. uther provisions to supple .. nt chapter. 

When no direction is given in this chapter for the 

govern.ent or ~uidance of a public ad•inlstrator in the 

discharge of his duties or for the ad•inistration of an 

estate in his handso the provisions of ehop~ers-te-~h~oa~ 

t6 ~~it!§ •ust govern.• 

Section 19. Section 72-16-ZOlt MtA. is a .. nded to 

read~ 

•72-16-l01o Powers of depart .. nt generally --duty to 

supervise ad•inistration of tax laws -- reports. (lJ The 

depart•ent of revenue in the conduct of inheritance tax 

affairs she+•-heve ~ the sa•e ftftd--s+•+•ar powers and 

and eaking oa~horT~Y for gatheriny inforaation 

Investigations as is conferred by law on the 

the perfor•ance of its other duties. 

depart .. nt in 

121 +~--she•+--be--~~--da~y--e~~e ~ depart .. nt ~o 

~ supervise the ad•inistratlon of eftd-to-+nvest+ga~e-eftd 

eoase--~e--~e--iftvestf~oted--~he---od-+n+stro~+on---of the 

inheritance tax laws and i~~~ such particular estates 

to which the inheritance tax laws apply throughout the 

~arious counties of the state and~ cause to be •ada and 

filed in its office reports of such iftve~+~e~+en 

ia~~igatia~• together with specific inforeation and facts 
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as to particular estates£ that eay see• to require special 

consideration and attention by the +e~e+ depart•ent of ~he 

stete ~~; but no information so acquired she++ a4¥• in 

advance of legal action• be disclosed to anyone except 

proper officials and persons interested in such estate.• 

Section 20. Section 72-1&-208, MCA• is aeended to 

read: 

•72-l&-208. Powers and duties of depart•ent as to 

nonresident estates. The departeent of revenue shall also 

gather inforeation and cake investigations and reports 

concerning the estates of nonresident decedents within the 

provisions of the inheritance tax laws and shall es~clally 

investiqate the probate and other records for such probable 

estates without the state and report thereon fro• ti•e to 

time to the +ege+ depart•ent of ~~-state ~~ and to the 

proper district court for appropriate legal actiony~ but no 

infor•ation so acquired she•+ 84¥• in advance of legal 

action• be disclosed to anyone except proper officials and 

persons interested in such estate." 

Section 21. Section 72-l&-210, HtAr is aeended to 

read: 

•72-l&-210. Juty of attarftey----~eftera+ just.jce 

U~taen1• tt-s~e++-ee-t~e-dHty-af-~he-•ega+ lbe depart•ent 

of the--ste~--ta ~u_~U411 carry out and enforce the 

reco .. endations and directions of the departeent of revenue 
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in all .otters pertaining to the conduct of inheritance tax 

.affairs.• 

Section 22. Section 72-16-306, ~tAt is aaended to 

read: 

•72-1&-306. Recording date pri.,a facie date of 

transfer -- transfers recorded after death. •~+--~~~"~~ers 

~ed papers evjdeo,lng a transfer of pro~rty. real, 

personal, or eixed, or of any Interest therei~ coming within 

the provtsions of ft~~s-seet~ani-~he++-~e ~~-~~o__a 

aL§ priaa facie proof, for the purposes of ft~~s-aeti ~ 

l_th~Q~• ta-~ve-~~~" thQt~~ made as of the date 

upon which t~e ~b papers e•~denefft~-stte~-transfer-are -~~ 

recordedYa and-e+~ An¥ such t~eft~fers ~ransfer, if recorded 

after the death of the person or persons making such 

transfer, whatever the fore of such transfer. she++-be 

deeeed ~Qnsjder~• for the purposes of taxation under the 

provisions of f~h~,-eeti pQL~l_throygb a, to have be~n 

•ade by wilt.• 

Section 23. Section 72-1&-312• MCAt is amended to 

re<.~d: 

•72-16-j12. ~xe•ption -- transfers for charitable or 

public purposes. (1) The following transfers are totally 

exe•pt: 

(a) all property transferred to the state or any of 

its institutions or to •ttn+e~pe+--eayporat~oft~ ~ 
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~~LUReD~ ~ithin the state for strictly eeuftty~--eity~ 

tewfty---er---•unie~pe+ 1~1- ggvaroR@nt or otbar public 

purposes; 

(b) all 

corporation, 

property transferred to any societyo 

institution, or association. in trust or 

otherwise, or to any foundation or trust organized and 

operated exclusively for religious, charitable, scientific, 

literary, or education~l purposes, no part of the net 

earnings of which inures to the benefit of any private 

stockholder or individual and no substantial part of the 

activities of which is carrying on propaganda or otherwise 

attemptinQ to influence legislation, if any of the following 

conditions is present: 

(i) the society. corporation. institution. foundation. 

trust, or association is organized solely for r:ligiouso 

charitable, scientific, literary. or educational purposes 

under the laws of this state or of the United States; 

(iil the property transferred is li•ited for use within 

this state; 

( o i i 1 tne society• corporation, institution. 

foundation, trust, or association is organized or existing 

under the laws of another state of the United States or of a 

foreign state or country and at the date of the decedent's 

death any one of the fo1lo~ing conditions existed: 

c•J the other state. foreign state. or foreign country 
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diJ not iapose a legacy, succession, or death tax of any 

character in respect to property transferred to a si•ilar 

society, corporatoon, institution, foundation• trust• or 

association organized or existing under the laws of this 

state; 

(B) the la~s of the other stateo foreign state. or 

for~ign country contained a reciprocal provision under ~hich 

property transferred to a si~ilar society• Institution. 

toundation, trust, or association organized or existing 

under the laws of another state of the United States or 

foreiQn state or country was exe•pt fro• legacy, succession• 

or death taxes of every character. if the other state of the 

United States or foreign state or country a\lowed a si•ilar 

exe•ption in respect to property transferred ~o a sl•ilar 

societyo in•titutiono foundation, trust, or association 

organized or existing under the laws of another state of the 

United States or foreign state or country; 

(l) the society, corporation, institution• foundation• 

trust. or association owns or operates a hospital for 

crippled children ~ithin the United Stateso pri•arily 

practicing orthopedics. to which 

children fro• the state of 

discri•ination gratuitously ad•ltted 

crippled or 

Montana are 

and treated 

afflicted 

without 

and the 

property transferred is li•ited for use at such hospital. 

(l} The tax imposed by 72-16-301 does not apply to 

-1b- HB 41 

4 



z 

3 

,. 
5 

b 

7 

8 

9 

10 

11 

12 

13 

llt 

1'; 

lb 

17 

18 

19 

20 

21 

Z2 

23 

24 

2"i 

? 
.. 

HB 0041/02 

tran~fers to ~he-~~e~e-ef-Me~e"e-~-eny-ef-+~~-+"s~rtu~?ens 

~-~o-eeuft~yy-tewny-o~--.an+e+pe+--eer~e~?ens--w+~h+ft--the 

s~ete--fo~-·~~+e~ly-eoufttyy-towfty-.an+e+pe+y-o~-o~he~-pob++e 

paPposes-eftd corporations of this state organized under Its 

laws or voluntary associationsy or~anized solely for 

reli~iou~. charitable, or educational purposes. which she++ 

use the property so transferred exclusively for the purposes 

of their organization within the state.• 

Section 24• Section 72-16-423• MCAo i~ a.anded to 

read: 

"72-16-423. Court order to be delivered and taxes paid 

before final judgeent in estate. A copy of the court order 

referred to in 72-16-ltZZ shall be delivered or eailed to the 

county treasurer, the adeinistrator or executor• and the 

depart .. nt of revenue. and no final judg .. nt she++ aAX be 

entered in such estates until due proof is filed with the 

court that such copies have been so delivered or eailed and 

receipts are filed with sa~~ court showing the payeent 

of all such taxes or proof is filed showing that the beftd 

~Lmi~~~--LQL deferral_gf_Q~ authorized by 72-16-438 

ha~ been given.• 

Section Z"io Section 72-lb-4J7o ~CAo is aeended to 

rP.ad: 

"71-16-437. Personal representative not entitled to 

closing unles~ tax paid or bond filed. No personal 
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representative or trustee she++-be ~ entitled to a final 

accounting of an estate in settleeent of which a tax i~ due 

under the provisions of parts 1 through 8 unless he ~he++ 

p~od~ee QLQ~ such receipt or a certified copy thereof or 

unless e--bo"d--she+l--have--been--f++ed--es--ppese~+be~--by 

IIJlJ::a.iUiQD.__flll__dUttr.Lill_...QL Pa'fftDt _hilL. been gc,;wt,eJl_,u. 

provided In 72-16-438.• 

Section 26o Section 72-16-443, M(Ao is aeended to 

read: 

•72-16-lt'tl. Collection of unpaid taxes. 111 If any 

county treasurer, ~ state treasurer. or the departeent of 

revenue she++-neve ~reason to believe that any tax is due 

and unpaid under the provisions of parts 1 through a, after 

the refusal or neglect of any person liable therefor to pay 

the saeeo he or it shall notify the attorney general in 

writing of such failure or neglecty~ and the attorney 

general. if he heve ~probable cause to believe that such 

tax is due and unpaiJ• shall apply to the district court for 

a citation citing the person liable to pay such tax to 

appear before the court on the day specified, not more than 

3 .anths froa the date of ~uch citation. and show cause why 

the tax should not be paid. 

12) The JUage of the district court• upon such 

application and whenever it she++-eppee~ ~~L5 to him that 

any ~uch tax accruing under parts l through B has not been 

-HI- HB 41 



z 

3 

... 
5 

6 

7 

8 

9 

10 

11 

12 

13 

l't 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Z't 

25 

H8 OOltl/OZ 

paid as required by law. shall issue such citation~• end-the 

lbe service of such citation and the timeo •annero and proof 

thereof and the hearing and deter•lnation thereof shall 

confor• as near as ~ay be to the proYisions of the laws 

governing probate practice of this state. 

(3) Whenever it she+t-eppee~ ~a~ that any such tax 

is due and payable and the payment thereof cannot be 

enforced under the provisions of parts 1 through 8 in se~ 

~~ district courto the person or corporation fro• wno. the 

same is due is hereby made liable to the state for the 

a~ount of such taXyl and ~t--5he+t--be--the--~y--e+ the 

attorney general, in the name of the stateo te ~ball sue for 

and enforce the collection of such tax. and tt-~,-.ade-the 

dHty-ef the county attorney of the county te 10411 appear 

for and act on behalf of any county treasurer~ who ~e++-be 

L$ cited to appear before any district court under the 

provisions of parts 1 through a.• 

Section 27o Section 72-16-704, MCA. is aaended to 

read: 

"72-16-70lt• Apportionment of deductions when property 

partly •ithin and partly without the state. Whenever a tax 

mey-be ~due from the estate~ or the beneficiaries therein£ 

of any resident or nonresident decedent upon the transfer of 

any property~ when the property or the estate left by such 

decedent is partly within and partly without this statey or 
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upon any stockso bondso mortgages. or other securities 

representinq property or estate partly within and partly 

without this state, any beneficiary of such estate 5he++--be 

~ entitled to deduct only his proper proportion of that 

portion of the total debts and expenses of ad•inistration 

which the gross estate in Montana or within Its jurisdiction 

bPars to the gross estate both within and without this 

state.-~~t-ne--eed•etteft--,he++--ee--..ee--~e~--eny--~ede~e+ 

.stete~--+fther+teneey--swee..,teny-er-~~fer-t.wes-pe+6-~e 

the--~n+~ee--Stete,. As to his Montana exe•ption• each 

beneficiary she++-~e ~entitled to deduct only that portion 

represented by the ratio between his interest in the 

property in this state or within Its jurisdiction and his 

interest in the entire estate.• 

Section 28. Section 72-16-801• ~tAo Is a .. nded to 

read: 

•7Z-lb-80lo EKe•ption of intangible personal property 

of nonresident decedent -- when. The tax l•posed by parts 3• 

1, ~ 9y and this part~ in respect of personal property, 

excPpt tangible personal property having an actual situs in 

this state, 5he++ i~ not be payable if: 

Ill the decedent is a resident of a state or territory 

of the United States which at the ti .. of the transfer did 

not i~pose a transfer tax or death tax of any character in 

respect of personal property of residents of this state. 
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except tangible ~ersonal property havinq an actual situs in 

that state or territory; or 

(ZI the laws of the state or territory of residence of 

the nonresident decedent at the ti•e of the transfer 

contained a reciprocal provision under which nonresidents of 

that state were exe•pted fro• transfer ~ex ~ or death 

taxes of every character in respect of personal property• 

except tangible personal property having an actual situs in 

that state, p~•••d•ng p~~ the state or territory of 

residence of such nonresident decedent allowed a siailar 

exe~ption to residents of this state.• 

Section Z9. Section 72-16-906, K(A, is aaended to 

read: 

•72-16-906. Required filings. f~-s~e~~-be-~~.-e~--e+ 

~he !be personal representative of the estate of any 

decedent whose estate ••y-be ~ subject to the payaent of a 

United States estate tax ~a~ file duplicates of the 

United States estate tax returns with the district court of 

the county in which such estate is beinq probated and with 

the depart.ent of revenue. He shall also file with such 

court and with the departaent a certificate or other 

evidence fro• the b~Pea~-e+ internal revenue ~eL~ showing 

the amount of the United States estate tax as co•puted by 

that deper~~ftt 4QM~·· 

Section 30. Section 7Z-ZO-"t09, KCA, is aaended to 
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read: 

•72-20-409. Appeal. The decree so rendered she++-5e ~ 

a final order from which any party in interest •ay appeal as 

in civil actions to the d•~~••e~ sypre.e cou~t of the state 

of Montana." 

Section 31• Section 72-24-103. MCA. is a•ended to 

~ead: 

•72-24-103. For what purposes exp~ess t~usts may be 

created. Express trusts may be created for any of the 

following purposes: 

(1) to sell real property and apply or dispose of the 

proceeds in accordance with the instrument creating the 

trust; 

(21 to •ortgage or lease real property for the benefit 

of annuitants or other legatees or for the purpose of 

satisfying any charge thereon; 

Ill to receive the rents and profits of real property 

and pay the~ to or npply them to the use of any person, 

whether ascerta•ned at the time of the creation of the trust 

or not. for himself or for his fa•ily during the life of 

such person or for any shorter term• subject to ~~e-P~+es-e+ 

'19-i-.,t9t-f•~'l-e-'le.-ehe~t~er-i';•-p•r~--rt--f•~~e--'f'e.--ehep~e.­

i'f'.--pept--tt--ene--~9-~'l-t9.,--thre~~h--'f'9-~'f'-i9'f' ILLle~ 

~~:Lh_~; or 

141 to receive the rents and profits of real property 
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and to accu~ulate the sa~e for the purposes and within the 

li~its prescribed by ~he-~eet•o"~-$bove-e"e•ereted Iitle IDo 

~aQ~~L-~-~~~-~ 

Section 32. Section 12-26-ZOlo MCAt Is aMended to 

read: 

•72-26-201. Manner of making gift. (1) An adult person 

may, during his lifetime, make a gift of a security or .oney 

to a person who is a minor 

(a) if the subject 

on the date of the gift: 

of the gift is a security In 

registered for•• by registering it in the na .. of the donoro 

another adult person (an adult •e•ber of the •inor•s fa•ilyt 

a guardian of the minor)o or a trust company, followed in 

substance by the words• •as custodian for ••• (na•e of 

•inor) under the Montana Unifor• Gifts to Minors Act•; 

(b) if the subject of the gift Is e security not in 

re~istered for•• by delivering it to an adult person other 

than the donor (an adult •e~bero other than the donoro of 

the minor's fa~ily, a guardian of the minor) or a trust 

co•panyo acco~panied by a state .. nt of gift in the following 

form, in substance, signed Dy the donor and the person 

designated as custodian: 

•GIFT UNDER THE MONTANA UNIFORM GIFTS TO MINORS ACT 

I, ••••• (name of donor)£ hereby deliver to •••• (na8e 

of custodian) as custodian for •••• (name of minor) under 

the Montana Uniform Gifts to Minors Act, the following 
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securl tyl les): 

(f"~er~ ~ an appropriate description of the 

security or securities delivered sufficient to Identify it 

or thea.) 

••••••••••••••••••••••••••••••••••••••• (signature of donor) 

••••••• (na•e of custodient hereby acknowledges receipt 

of the ~bove--de~er~eed 4bQ~e-descrlbeg security{ies) as 

custodian for the above •lnor under the Montana Unifor• 

Gifts to Minors Act. 

Dated: •••••••••••••• 

••••••••••••••••••••••••S+~~-~ {sjgnatyra of custodian)•• 

(ct if the subject of the gift is moneyo by paying or 

delivering it to a broker or a d~eltic financial 

institution for a credit to an account In the ~a•e of the 

dOnor, another adult (an adult •e•ber of the •lno~•s family• 

a gu~rdian of the •inor)• or a trust co•pany£ followed in 

$UbStance by the words• •as CUStodian for •••• (na•e 0~ 

•inor) under the Montana Unifor• Gifts to Minors Act•. 

(2) Any gift •ade in a eanner prescribed in subsection 

111 •ay oe •ade to only one Minor£ and only one person •ay 

be the CU$tOdian. 

(J) A aonor who make$ a gift to a •inor In a eanner 

vrescribed in subsection (1) shall pro•ptly do all things 

~ithin his power to put the subject of the gift in the 

possession and control of the CU$todiano but neither the 
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donor's failure to co•ply with this subsection nor his 

designation of dn ineligible person as custodian nor 

renunciation hy the p~rson designated as custodian affects 

the consu .. atlon of the gift. 

C4l lf the suoject ~e Qf the gift is a life Insurance 

policy or annuity contract. dn adult person Dayo during his 

llfeti.eo •ake a gift thereof to a person who is a Dlnor on 

the date of the gift by causing the ownership of the policy 

or contract to be registered with the issuing insurance 

coDpany in the na.e of the donoro another adulto dn adult 

ae•ber of the minor's faDilyo a guardian of the Dinoro or a 

trust co•pany, followed in substance by the words• •as 

custodian for •••• (na•e of Dinor) under the Montana 

Unifor• Gifts to Minors Act•.• 

Section 33• Section 12-26-olt02t MCAt is a.ended to 

read: 

•72-2t>-'t02. Designation of successor by custodian or 

minor. (11 A custodian •ay designate his successor by 

executing and dating an instrument of designation before a 

subscribing witness other than the successor; the instrueent 

of designation •ar but need not contain the resignation of 

the custodian. If the custodian does not so designate his 

successor before he dies or beco•es legally incapacitated 

and the Dinor has attained the age of 1~ years• the Dinar 

aay designate a succe~sor custodian by execut I nq an 
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instru.ent of designation before a subscribing witness other 

than the succ~ssor. 

(2) The desognation of a successor custodian as 

provided in subsection Ill takes effect as to each item of 

the custodial property when the custodian resigns. dies, or 

beco•es legally incapacitated and the custodian or his legal 

representative: 

(a) causes the itea, 

custodial property and in 

if it is a security which is 

registered forM or a life 

insurance policy or annuity contract, to be registered, with 

the issuing insurance co~pany in the case of a life 

insurance policy or annuity contract, in the name of the 

successor custodian, followed in substance by the words+ "ds 

custodian for (name of minor) under the Montana 

Unifor• Gifts to Minors Act"; and 

(b) delivers or 

successor custod i a·1 

causes to 

any other 

be delivered 

iteD of the 

to the 

custodial 

property, together with the instrument of designation of the 

successor custodidn or a true copy thereof and any 

additional instru•ents required for the transfer thereof to 

the successor custodian. 

(31 A custoaian who executes an instru11ent of 

designation of his successor containing the custodian•s 

resignation as provided in subsection (ll shall promptly do 

all tninqs within his power to put each item of the 
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custodial property in the possession and control of the 

successor custodian named in the instru.ant. The legal 

representative of a custodian who dies or beco•es legally 

incapacitated shall promptly do all things within his power 

to put each item of the custodial property in the possession 

and control of the successor custodian naMed in an 

instrument of designation executed as provided In subsection 

111 by the custodian or, if none. by the •inor if he has no 

guardian and has attained the age of 14 years or In the 

possession and control of the guardian of the Minor if he 

has a guardian. If the custodian has executed as provided in 

subsection (1) ~ore than one instru~nt of designation, his 

legal representative shall treat the instru.ant dated on an 

earlier date as having been revoked by the instrUMent dated 

on a later date. 

{It) If a person designated as custodian or as 

successor custodian by the custodian as provided in 

subsection (11 is not eligible, dies, or beco•es legally 

incapacitated before the •inor attains the age of 18 years 

and if the Minor has a quardiano the guardian of the Minor 

shall be successor custodian. If the •inor has no guardian 

and if no successor custodian who is eligible and has not 

died or become legally incapacitated has been designated as 

provided in subsection (1)t a donory QL his legal 

representative1-~~~al-reQLeseotatjye of the custodian. 
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or an adult member of the •inor's family •ay petition the 

court for the designation of a successor custodian.• 

Section 34. ~ection 72-30-204• ~CA• is a .. nded to 

read: 

"72-30-204o Allowable investments retention of 

property. In addition to an lnvestaent otherwise authorized 

by law or by the applicable gift instru.ent and without 

restriction to invest•ents a fiduciary ear •akeo the 

governing boardo subject 

forth in the applicable 

to 

gift 

any specific lieitations set 

instru.ent or +f lD the 

applicable law othe~ than law relating to investeent by a 

fiduciary, •ay: 

(1) invest and reinvest an institutiona~ fund in any 

real or personal property de .. ed advisable by the governing 

boardo whether or not it produces a current return, 

including MOrtgages, stockse bonds. de~ntureso and other 

securities of profit or nonprofit corporations~~ shares In 

or obi igations of ~ssociationso partnerships• or 

individuals•~ and obligations of any governeent or 

subdivision or instruMentality thereof; 

IZI retain property contributed by a donor to an 

institutional fund for as long as the governing board dee•s 

advisable; 

{3) one lude all or part of any institutional fund in 

any pooled or co.mon fund Maintained by the institution; and 
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1 (It) invest all or any part of an institutional fund in 

2 any other pooled or coa.on fund available for invest•ent• 

3 

It 

including shares 

coapanies • .,utual 

or interests 

funds, co-on 

in requlated 

trust funds, 

invest.,ent 

invest•ent 

5 partnerships. real estate invest•ent trusts. or sl•ilar 

b oryanizations in which funds are co .. inqled and invasteent 

l detar•inations are aade by parsons other than the governing 

8 board.• 

q Section 3S. RP.pealer. Sections 91-lOit.l• 91-10lto2t 

10 91-219, 91-519, 91-523, 91-4312, and 93-11t0l-3• R·'•"• 
11 191tl, are repealed. 

-End-
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46th Legislature HB 0041/03 

HOUSE BILL NO. 41 

2 INTRODUCED BY HARKS 

3 BY REQUEST Of THE CODE COHHISSIONER 

4 

o; A SILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

6 LA;jS RELATING TO ESTATES, TRUSTS, ANO FIDUCIARY 

7 RELATIONSHIPS; AND REPEALING SECTIONS 91-104.1, 91-104o2t 

B 91-219, 9l-S19, 9l-S23, !HU 91-4312t AH&--9~-~48~-~ R.C.Ho 

9 l9't7.• 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 Section 1. Section 72-2-lOS, H(A, is a~ended to read: 

13 "72-2-JOS. Who may witness -- effect of witness by 

14 beneficiary. 11) Any person generally co~petent to be a 

15 witness may act as a witness to a will. 

16 [2) A will is not invalid because the will is siqned 

17 by an interested witness. 

lS (3) All beneficial devoses 11ade in any will to a 

19 subscribing witness thereto are void unless there are two 

20 otner competent subscribing witnesses to the same, but a 

Ll mere cnarge on the estate of the testator does not prevent 

22 his creditors fro~ being cOMpetent witnesses to his will. 

23 (41 Jf a witness• to who• any beneficial devise• void 

24 under ~~e-p~eeed~~~-see~~OftT ~~~~Lan_Lll is madey wou11 

2<; nave been entitled to any share of the estate of the 

0 .. " ... • ' 
~ 

,. • .. 
" • • .. • • • "' 

H!l 001t1/03 

testator if the testator had died intestate, such witness 

2 succeeds to so much of the share as would be distributed to 

3 hi• under intestate succession, not exceeding the devise or 

It bequest aade to hi• in the will.• 

!; Section 2o Section 72-3-309, MCAo is a.anded to read: 

6 "72-3-309. Testimony of attesting witnesses in 

1 contesteo cases-- presumptions for self-proved will. (1) If 

8 evidence concerning execution of an attested will which is 

9 not self-proved is necessary in contested cases, the 

10 testi.any of at least one of the attesting witnesses. if 

11 within the state and coapetent and able to testify. is 

12 required. Oue execution of an attested or unattested will 

13 •ay be proved by other evidence. 

14 (21 If the will is self-proved, compliance with 

lS signature requi re-nts for execution is conclusively 

1~ presu .. d and other require•ents of execution are presu•edo 

11 subject to rebuttal, without the testl•ony of any witness, 

18 upon fil ong the will and the acknowl~dq~ent and affidavits 

19 annexed or attached thereto. unless there is proof of fraud 

20 or foryery affecting the acknowled~11ent or affidavit.• 

£1 Section 3. Section 72-3-803. ~(A, is amended to read: 

Z2 "12-3-803. Nonclaim -- li•itations on presentation of 

B clai•s --exceptions. {1) iil.~ILLMJll~LiQn_g!_-'LtiJI~Jw: 

24 ~ilU~ _ _awj __ ualti_flUirullttL!W_~IU.~ "'H .Ul clai•s against a 

Z"i decedent•s estate -~~~-~~e-ex~ep~•o~-ef-~+&TMS-for-~exes-end 

-2- HB '<1 
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e~e+•~-foa~ded-o~-te~ which arose before the death of the 

decedent, including claims of the state and any subdivision 

thereof, wh~ther due or to beco•e due, absolute or 

contin~ento liquidatea or unliquidated, founded on contract 

or other leqal basisr if not barred earlier by other statute 

of 1 illitdtionso are b•rred a<;ainst the estate• the person<~l 

representative, and thP heirs and devisees of the decedent• 

"nless presented as fonows: 

(a) within 4 months after the date of the first 

~ublication of notice to creditors if notice Is given in 

co11pliance with 72-3-BOlt~ provided,. clai•s barred by the 

nonclai• statute at the decedent's do•icl1e before the first 

publication for clal11s in this state are also barred in this 

state> or 

(b) within 3 years after the decedent's death If 

notice to creditors has not been published. 

c 2 1 ilit.b_U!Jl_e.~t.tiln_iU_u.uu..!QLtaxu_.awL_c.lalu 

i.gWJ!leiL_QD~ •~~ .oll clal liS aqainst a decedent's estate 

w+th-t~-e•eeptfo~-of-e~e+~-fer-to•es-ond-e+e+~-fo~ded-o~ 

to~ which arise at or after the death of the decedent, 

including clai11s 

whether due or to 

of the state and any subdivision thereof, 

become due, absolute or contingent. 

liquidated or unliquidated, founded on contract or other 

legal basis• are barred against the estate, the personal 

representative, and the heirs and devisees of the decedent,. 
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unless pre•ented as follows: 

(a) a claiM based on a contract with the personal 

re~resentativeo within 4 Months after performance Dy the 

persondl representative is due; 

(b) any other clals, within 4 Months after it arises. 

(1) Nothing in this section affects or prevents: 

(a) any proceeding to enforce any mortgage, pledge, or 

other lien upon property of the estate; or 

(b) to the liMits of the insurance protection on1yo 

any proceeding to establish liability of the decedent or the 

personal representative tor which he is protected by 

liability insurance.• 

Section~. Section 72-3-9lbo HCAo is amended to read: 

•72-3-916. Distribution to trustee -- registration 

bond. (l) Before distributing to a trustee. the personal 

representative •ay require that the trust be registered~ if 

the state in which it is to be adMinistered provides f~ 

registration~ and that the trustee inform in__~tin~ the 

~£~t. beneficiaries e~-pPev+ded-fn-fsee~Ton-i-383-of-the 

~n+fop.--PPebete--6ode--as--preMa~gsted--by---the---ne~+ono+ 

eo~fepenee--of--eo••+s~+o~er~-en-anfform-~tste-~ews1 aag~f 

lilllli.b~_QD.il_QL__agu_~w.--llfb2__Ufill.eL-..l~~__m~ 

U:llt.ilWlt. __ Willrlif..i.aLl.!l..i w i tb future~r:~ of his ~ 

Jl.O.O_a!lllr.~.u_;ma_QLQti!llL~-¥1t.b_a_s;.~--llf_t.b!Lllun.s._.ct_ttul 

t.ui.S.L_ll!~b~~LilLe-aL _ _A!uu_blL__ia.ttll:i:.U _ _awL_l1ilb 
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~l~ant__lafarmatjon _a~be assets of tbe trust and the 

IUlLH~ILla.c~_uut..imL.tg_tluLJlWa.io.iu.r.aliQD· 

(l) If the trust instrument does not excuse the 

tru~tee from Qiving bond, the personal representative aay 

petition the appropriate court to require that the trustee 

post bond if be apprehends that distribution aight 

;eopardize the interests of persons who are not able to 

protect themselves. and he aay withhold distribution until 

the court has acted. 

(3) No inference of negliQence on the part of the 

personal representative shall be drawn fro• his failure to 

exercise the authority conferred by subsections Ill and 

(2)." 

c.?tuse 

Section s. Section 72-5-ltlltt MCAt is amended to read: 

"72-5-ltllto Resignation or removal of conservator for 

successor conservator. The court 

conservator for good cause, upon notice and 

•ay re•ove a 

hearing. or 

dCcept the resignation of a conservator. AL~L-~~at~ 

L~~~DatLDD• or r~l%- tbe cgyrt •av _appoiot -ADQtbCL 

~~o~~L~ata£~ A conservator so appointed succeeds to the 

title dDd po"ers of his predecessor•" 

Section b. Section l2-5-lt22, MCAt is amended to read: 

"7Z-5-It22. Power of court to authorize particular 

~rotective arrdngements or transactions without appointin1 

con~ervator. (1) If it is established in a proper proceeding 
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that a basis eaists as described in 72-5-lt09 for affecting 

the property and affairs of a person, the court withOut 

appointing a conservator aay authorize• direct, or ratify 

any transaction necessary or desirable to achieve any 

securitY• service, or care arrangeaent .. eting the 

foreseeable needs of the protected person. Protective 

arranqeaents include but are not liaited to: 

(a) payaentt delivery, deposito or retention of funds 

or property; 

(b) sal eo 

property; 

(c) entry 

•ortgage, leasot 

into an annuity 

or other transfer of 

contract, a contract for 

life care, a deposit contract. QL a contract for training 

and education; or 

(d) addition to or establisheent of a suitable trust. 

(2) ~hen it has been established in a proper 

proceeding that a basis exists as described in 72-S-It09 for 

affectin9 the prop~rty and affairs of a person, the court 

without appointing a conservator •ay authorlze, direct, or 

ratify any contract• trust. or other transaction relating to 

th~ protected person•s financial affairs or involving his 

estate if the court determines that the transaction is in 

the best interests of the protected person. 

Ill Before approving a protective arranqeaent or other 

transaction under this section, the court shall consider the 

-b- HS 41 
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interests of creditors and dependents of the protected 

person and, in viPw of his disability• whether the protected 

person needs tne continuing protection of a conservator. The 

court may appoint a 

accomplishMent of ~ny 

special conservator to assist in the 

protective arrangeMent or other 

transaction authorized under this section who~ she+~-have 

~QO_a~int~nt1_b~ the authority conferred by the order 

and se~ve ~L~ until discharged by order after report to 

the court of all ~atters done pursuant to the order of 

appc, i ntll08nt .• 

Section 1. Section 72-5-425o M(Ao is aaended to read: 

•72-5-olt25. Title by appointaent as conservator 

appointment not transfer for certain purposes. (1) The 

appoint-nt of a conservator vests, In h+• bla title as 

trustee to all property of the protected person presently 

held or thereafter acquiredo including title to any property 

theretofore held for the protected person by custodians or 

attorneys-in-fact. 

(21 The appointment of a conservator is not a transfer 

or alienation within the aeaning of general provisions of 

any federal or state statute or regulation, insurance 

policy, pension plan, contract, will, or trust instru•ent 

imposinq restrictions upon or penalties for transfer or 

dlienation by the protected person of his rights or 

interesto but this section does not restrict the ability of 
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persons to 111ake spec i fie provision by contract or 

dispositive instruMent relating tc a conservator.• 

Section Bo Section 12-10-lOlo H(Ao is amended to read: 

•12-10-101. No requireMent for orders and judgments to 

recite jurisdictional facts. Orders and judgments made oy 

the court or JUdgE in probate proceedinys need not reLite 

the existence of facts or the perfor~ance of acts upon which 

the jurisdiction of the court or judge may depend, but it 

she~+ ~ only be necessary that they contain the ~dtters 

ordered. except as otherwise provided in ehapte~~-te-~n~o~gh 

tb thi~lft·• 

Section 9. Section 72-10-104, HCAt is amended to read: 

•72-10-104. Service on guardian equivalent to service 

on ward interested in estate. Whenever a"-+"fant a_miQQL• 

~"sene m&n14llt-lll• or incompetent person has a guardian of 

his estate residing in thls state, personal service upon the 

guardian of any process• noticeo or order of the court o 

JUdqe concerning the estate of a deceased person in which 

the ward is interested is equivalent to service upon the 

wardo and +t-+s-~he-daty-of the guardian to ~U411 attend to 

the interests of the ward in the matter. Such guardian may 

also 3ppedr for his ward and waive any process, notice, or 

order to show cause which an adult or a person of sound mind 

mi<:~ht do.• 

Section 10. Section 72-10-107o HCA, is amende~ to 
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read: 

"72-L0-107. Proceeding in cha•bers -- jury trial. (1) 

All orders mentioned in eha~~~,~-t9-~h,ou~h--l6 ~_tLt~ 

anJ all proceedings in matters of rrobate •ay oe made or 

heard either before the court or the judge thereof In 

Chdmbers. 

(2) When a jury Is neededt the court or judge •ay 

order the trial to take place in court as provided in Title 

25." 

Section 11. Section 72-10-109, MCAo is a-nded to 

read: 

"72-10-109. Citation-- hov issued. The citation •ay 

be issued by the clerk~ upon the application of any party~ 

•ithout an order of the judge. except in cases in which such 

order is ~&g£~ reqyjred by the provisions of ehep~ers-te 

t~rou~~-lb-~xpr~ssly-req~fred this title.• 

Section 12. Section 72-1D-110o "tAo is a-nded to 

r~.url: 

"72-10-110. Citation how and when served. ~11 The 

citation must be served in the sa.a aanner as a su•mons in a 

civil dCtion. 

(2) When no other time ls specifically prescribed in 

ehepters--t8-t~rough-l6 this title• citations •ust be served 

at least 5 days before the return day thereof•" 

Section 13. Section 72-10-111• MCAr is amended to 
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read: 

"72-1D-11lo Costs discretion of court in ordering 

pay•ent. When it is not otherwise prescribed in ~epter~--te 

t~roe~~--+6 this tltl•• the district court or supreme court 

on appeal .ayo in its discretion. order costs to be paid by 

any party to the proceedings or out of the assets of the 

estate, as justice •ay require. Execution for costs •ay 

ls1ue out of the district court.• 

Section 1'• Section 72-10-202t MCAt Is a .. ndad to 

read: 

•72-10-202· 

of filing. When 

Recorded order to i~part notice fro• date 

it is provided in ehopters-t8-~hroe~h-l6 

Lbjs title tnat any order of the court or judge or a copy 

thereof •ust be recorded in the office of the county clerko 

QQ~ic• of itl contents• fro• the time of filing ~-so_. iL 

for records fte~fee is i•parted to all persons--~-~ 

eeft~en~s-~hepeef.• 

Section 1S. Section 72-12-802, MCAo is a•ended to 

read: 

•72-12-802. Time limitations -- effect of vacancy in 

a.jro i ni strati on. The t i 111e during which there sha++--be i.:i a 

vacancy in the administration •ust u not be included in any 

limitations ~re+ft prescribed ln_thi~t1&·" 

Section 16. Section 72-14-101, MCA, is aiiK!nded to 

read: 

-10- HB 't1 
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•12-14-101. Short title. Parts 1 through 3 of this 

chapter are to be known as the "Escheated Property Act•w-end 

?~--prew?de~--~he--~•e+~sfwe-~e~hod-for-we~t?"g-~?~+e-?n-~he 

s~e~e-of-Mon~o"e-ef-e++-~"e+ef•ed-property.• 

Section 11. Section 72-14-102, MCAo 15 a-nded to 

read: 

•12-14-102. When title to escheated property vests in 

state. (1) Whenever the title to any property. either real 

or personal or ~ixed, fails for any reason, including want 

of Meirs or next of kin, such title ~~a++-we~t ~ in the 

state of Montana immediately upon the death of the owner 

without an inquest or other ~i8ilar proceeding tn-the-natare 

of-effiee-faandw and there she++-be ~ no presu.ption that 

such owner died leaving heirs or next of kin. 

(2) In relation to property other than estates, title 

s~e++-be Li presumed to have failed whenever the owner. 

beneficial owner, or person entitled to any such property 

within this state hos-been-or-she++-be--end--reeetn ~~ 

unknown for a period of 20 successive years, and during such 

period whenever the whereabouts of such owner, beneficial 

owner. or persons-hes-been-er-s~e++--be--and--re•a?n ~ 

Le~ unknown and during such period whenever any pPrsonal 

property wherever situated hes-been-or-sha++-be-end-re~e?n 

c~mgin~ unclaimed, then in such event such personal property 

she++-esehee~ ~~e~~ to the state.• 
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Section 18. Section 72-l'>-101. MCA, is a111ended to 

read: 

~12-15-101. Other provisions to suppleMent chanter. 

When no direction is given 

govern.ent or guidance of a 

in this Ch3pter for the 

public administrator in the 

~i~charge of his duties or for the ad~inistration of an 

estate in his handso the provisions of ehepters-!9-th~ongh 

l6 1bl~~ .ust govern.• 

Section 19. Section 72-16-201, MCAo is amended to 

read: 

•72-16-201. Powers of depart~ent generally -- duty to 

supervise ad•inistration of tax laws -- reports. (11 The 

depart.ent of revenue in the conduct of inheritance tax 

affairs •he++-hew. b4& the sa•e and--s+•?+sr powers end 

aat;hertty for gathering information and making 

investigations as is conferred by law on the department in 

the perfor•ance of its other duties. 

(2) it--~he++--be--t;he--dnty--of-the ~be department t;e 

~all supervise the ad•inistration of end-~o-tnwe~t;tge~e-o"d 

ee~~e--to--be--tnwe~+geted--the---ed•tnt~t;re~~on---of the 

inheritance tax laws and in~~~21e such particular estates 

to which the inheritance tax laws apply throughout the 

various counties of the state and t;o cause to be made and 

filed in its office reports of such ?nwe~t;t~et+en 

in~tLQ~ti~• together with specific information and 'acts 
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as to particular estates~ that ~ay see• to require special 

consideration and attention by the leqe+ depart.ent of t~e 

st~te ~l~e; but no information so acquired s~e++ ~· in 

d~vance of leqal action. be disclo~ed to anyone except 

proper officials and persons interested in such estate.• 

Section 20. Section 72-16-208t MCAo is a .. nded to 

red1: 

"72-16-208. Powers and duties of depart .. nt as to 

nonresident estates. The depart .. nt of revenue shalt also 

~acher information and aake investigations and reports 

concerning the estates of nonresident decedents vithin the 

provisions of the inheritance tax lavs and shall especially 

investigate the probate and other records for such probable 

estates without the state and report thereon fro- ti•e to 

ti~e to the +eget departaent of ~he-s~ete justice and to the 

proper district court for appropriate legal actionyi but no 

information so acquired s~e+l ad¥• in advance of legal 

action. De dosclosed to anyone except proper officials and 

persons interested in such estate.• 

Section 21. Section 72-l6-2l0t ~CAt is a•ended to 

(P.dd: 

•72-16-210. Duty of a~erney----genere+ just;,e 

QeRaLt~D1• it-s~e++-he-t~e-d~ty-af-the-~ege~ lbe depart.ent 

of t~e--state--te ~t~~all carry out and enforce the 

rPcommendations and directions of the department of revenue 
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in all aatters pertaining to the conduct of inheritance tax 

affa•~~-· 

Section l2· Section 12-16-JObt ~tAo is a.ended to 

read: 

•72-16-306. Recording date prl•a facie date of 

transfer -- transfers recorded after death. •++--t~e"sfe~s 

&e~£dad~LS--&~'jog a transfer of property• real. 

personal, or mixed, or of any interest therein c~iog within 

the provisions of fth+s-see~+oni-she++-be parts 1 through 8 

4£& prifta facie proofo for the purposes of t~h+s-ee~i ~ 

l_tbrgugh 8o ~o-he•e-beeft Lbat_~ made as of the date 

upon vnich ~he ~~ papers e•+d~e+"g-sae~~~eftsfer-a~e ~ 

recordedya a"d-a+t An¥ such ~re"sfers LLa01!eL• if recorded 

after the death of the person or persons •aklng such 

transfer. vhatever the for• of such transfer• she++-&e 

de .. ed il con,jderad• for the purposes of taxation under the 

provisions of f~h+s-eeti ~l-1DL~gh_-Bo to have been 

~ade hy will.• 

Section 23. Section 72-16-312, MCA, Is aeended to 

read: 

•72-lb-312. Exe~ption -- transfers for charitable or 

publ i c purpoS<o!So Ill The following transfers are totally 

exeW~pt: 

(d) all property transferred to the state or any of 

its institutions or to •an+e+p4~--ee~pora~+ens ~Al 
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~~Ln&a~ within the 

~ew"T---er---~d"~e~~e+ 

purposes; 

state for strictly eo~fttyy--e+tyy 

l.auL_g.QlU~LD~--'lL_QU!e.r_~llbli.l: 

(b) a 11 1-'roparty 

corporation, institution, 

transferred to 

or associ~tion, 

any 

in 

society. 

trust or 

otherwise. or to dny foundation or trust organized and 

ooerat~d exclusively for religious, charitable. scientific, 

literary, or educational purposes, no part of the net 

ea~nings of which inures to the benefit of any private 

stockholder or individual and no substantial part of the 

activities of which is carrying on propaganda or otherwise 

atteaptinq to influence legislation, if any of the following 

conditions is present: 

(i) the society, corporation, institution, foundation, 

trust, or association is organized solely for rellglouso 

charitable, scientific, I iterary, or educational purposes 

under the laws of this state or of the United States; 

(ii) the property transferred is li•ited for use within 

this state; 

( i i i) the society, corporal I on, institution• 

foundation, trust, or association is organized or existing 

under the laws of another state of the United States or of a 

foreign state or country and at the date of the decedent's 

death any one of tne following conditions existed: 

(A) the other stateo forei~n state, or foreign country 
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iMpose a legacyo succession, or death tax of any 

in respect to property transferred to a similar 

corporat i ono institution, foundation. trust. or 

as~ociation oryanized or existing under 

sta~~; 

the laws of this 

(b) the laws of the other state, forei~n statP• or 

foreign country contained a reciprocal pro~ision under which 

property transferred to a si•ilar society, institution, 

foundation, trust. or association organized or existing 

under the laws of another state of the Unite~ States or 

foreiqn state or country was exempt from legacy, succession. 

or death taxes of every character. if the other state of the 

United States or foreign state or country allowed a similar 

exe•ption in respect to property transferred to a similar 

society, institution. foundation. trust, or association 

oryanized or existing under the laws of another state of the 

United States or foreign state or country; 

(l) the society. corporation, institution, foundation, 

trust, or association owns or operates a hospital for 

crippled children within the United States, primarily 

practicing orthopedics. to which crippled or afflicted 

children from the state of Montana are without 

discrimination gratuitously admitted and treated and the 

pro~erty transferred is limited for use at such hospital. 

(2) The tax imposed by 72-16-301 does not apply to 
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transfers to ~he-stste-of-Mon~ane-o~-eny-of-f~s-+ns~+~ot+ons 

o~-to-~oon~yy-~Owny-o~--~n+~+~&+--eo~po~e~+ons--w+th+n--~he 

stot~--fo~-st~+~t+y-~oontyy-towny-aon+~fpe+.-o~-othe~-pob+f~ 

p~~poses-end corporations of this state organized under its 

laws or voluntary associations• organized solely for 

religious, charitable, or educational purposes. which shell 

u~e the property so transferred exclusively for the purposes 

of their orqanization within the state.• 

Section 21t. Section 72-l6-lt23t MCA, Is a.ended to 

read: 

"72-16-423. Court order to be delivered and taxes paid 

before final judgMent in estate. A copy of the court order 

referred to in 72-l6-lt22 shall be delivered or •ailed to the 

county tr~asurer, the administrator or executor, and the 

department of revenue, and no final judgaent shall 84¥ be 

entered in such estates until due proof Is filed with the 

court that such copies have been so delivered or •ailed and 

re~eipts are filed with so~h 1he court showinq the pay•ent 

of all such taxes or proof is filed showing that the bond 

~~£IDi~~~--for deferral of~~Dt authoriled by 72-l6-lt38 

nas. been qiven." 

Section 25o Section 72-16-lt37t M(A, is a.ended to 

read: 

"72-16-437. Personal representative not entitled to 

closing unless tax paid or bond filed. No personal 
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representative or trustee she+l-be ~entitled to a final 

dCcounting of an e~tate in settle.ent of which a tax is due 

under the provisions of parts 1 through 8 unless he '"all 

p~od~e• gLQ~ such receipt or a certified copy thereof or 

unless a--beftd--s~a++--~ewe--beaft--f+ted--es--~~e'e~+bed--by 

gALai .. u.ion__filL__deh r raJ ~~Kllt--1:Ul.L--llaiuL.gL.aD..t.IUL.ll 

QLOYjded iO 72-lb-lt38.• 

Section 26. ~ection 72-lb-ltltJ. M(A, is a.ended to 

read: 

•72-16-ltlt3. tollection of unpaid taxes. (1) If any 

county treasurer. ~ 5tate trea~urer. or the depart.ent of 

revenue •hett-heve bas reason to believe that any tax is due 

and unpaid under the provisions of parts 1 throuqh s. after 

the refusal or neglect of any person liable therefor to pay 

the sa•e• he or it shall notify the attorney general in 

writing of ~uch failure or neglecty~ and the attorney 

general, if he have~ probable cause to believe that such 

tax i~ due and unpaid, shall apply to the district court for 

a citation citing the person liable to pay such tax to 

appear oefore the court on the day specified, not More than 

) ~~nths fro~ th~ date of ~uch citatoon, and show cause why 

the tax should not be paid. 

(2) The JUdqe of the district courto upon such 

application and whenev~r it s"e++-appea~ ~PQ~~ to hiM that 

any such tax accruing under parts l through 8 has not been 
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paid as required by Ia~. shall Issue such cltatlon•a ftftd-~fte 

Ihe service of such citation and the time, manner. and proof 

thereof and the hearing and deter•ination thereof shall 

confor• as near as may be to the provisions of the la~s 

governin~ probate practice of this state. 

13) fthenever it Sftft~~-8ppeer ~~~ that any such tax 

is due and payable and the payment thereof cannot be 

enforced under the provisions of parts 1 through 8 In se•d 

~~~district court• the person or corporation fro• ~om the 

sa~e is due is hereby made liable to the state for thP 

a.ount of such taxy~ and +~--•hfttt--be--~fte--d~ty--ef the 

attorney general, in the na•• of the state. ~ 1bAll sue for 

and enforce the collection of such tax, and +~-+s-.ade-tfte 

da~y-of the county attorney of the county ~o AbAll appear 

for and act on behalf of any county treasurer• ~ho shfttt-ee 

~cited to appear before any district court under the 

provisions of parts 1 through a.• 

Section 27. Section 72-16-704, HCA, is a.anded to 

read: 

•72-16-704. Apportionment of deductions vhen property 

partly ~ithin and partly ~ithout the state. Whenever a tax 

•ay-be ~due fro• the estate• or the beneficiaries therein• 

of any resident or nonresident decedent upon the transfer of 

any property. when the property or the estate left by such 

decedent is partly ~ithin and partly ~ithout this state• or 
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upon any stocks• bondso mortgages, or other securities 

representing property or estate partly ~ithin and partly 

~ithout this state, any beneficiary of such estate ~het~--be 

~ entitled to deduct only his proper proportion of that 

portion of the total debts and expenses of adMinistration 

which the ~ross ~state in Montana or within its jurisdiction 

bears to the gross estate both vithin and without this 

'tatey-ea~-no--dedae~+on--sha++--ee--.ede--for--eny--federe~ 

e~tetey--+nfter•tftneey--saeeess•~•-er-t~ensfer-tawes-p8+d-to 

the--~n+ted--Sta~es. As to his Montana exemption, each 

beneficiary ~he++-be ~ entitled to deduct only that portion 

represented by the ratio between his interest in the 

property in this state or ~ithin its jurisdiction and his 

interest In the entire estate.• 

Section ?8. Section lZ-16-801, HCA, is amended to 

rei'Jd: 

•72-16-801• fKeMption of intangible personal propert 

of nonresident decedent -- ~hen. The tax imposed by parts 3, 

7, ana 9y and this party in respect of personal property. 

except tangible personal property having an actual situs in 

this state• she++~ not ee payable if: 

(1) the decedent is a resident of a state or territory 

of the United States ~hich at the time of the transfer did 

not impose a transfer tax or death tax of any character in 

respect of personal property of residents of this stdteo 
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except tangible pe~sonal p~ope~ty having an actual situs in 

that state or territory; or 

(2) the laws of the state or territo~y of residence of 

th~ nonresident decedent at the ti.e of the transfer 

contained a reciprocal provision under which nonresidents of 

that state were exempted froM transfer ~ex ~ or death 

taxes of every character in respect of personal property, 

except tangible personal property having an actual situs in 

that state. p~ov+d+"g proyjded the state or territory of 

residence of such nonresident decedent allowed a si•ilar 

exemption to residents of this state.• 

Section 29. Section 72-16-906, MCA, Is a .. nded to 

read: 

"72-16-906. Kequired filings. ft-sha••-be-the-duty--of 

the I~ personal representative of the estate of any 

decedent whose estate •ey-be ~ subject to the pay.ant of a 

United States estate tax ~o &bAll file duplicates of the 

United States ~state tax returns with the district court of 

the county in which such estate is being probated and with 

the department of revenue. He shall also file with such 

court and with the department a certificate or other 

evidence fro~ the bureeu-of internal revenue ~~ showing 

the amount of the United States estate tax as co•puted by 

that ~epertme"t ~·· 

Section 30. Section 72-20-409, MCAt is a•ended to 
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read: 

•72-20-409. Appeal. The decree so rendered 'he+~-be iA 

d final order fro• which any party in interest •ay appeal as 

'" civil actions to the d+s~rtc~ ~~court of the state 

of Montana.• 

Section 31· Section 72-21t-1Q3, MCAo is a .. nded to 

read: 

"72-Z't-103. for what purposes express trusts •ay be 

created. Express trusts •ay be created for any of the 

following purposes: 

(1) to sell real property and apply or dispose of the 

proceeds in accordance with the instru .. nt creating the 

trust; 

121 to mortgage or lease real property fo~ the benefit 

of annuitants or other legatees or for the purpose of 

satisfying any charge thereon; 

(11 to receive the rents and profits of ~eal property 

dnu pay t~em to or apply tnem to the use of any person. 

whether ascertained at the ti .. of the creation of the trust 

or not. for himself or for his faMily during the 1 ife of 

such per~~n or for any shorter term, subject to ~he-r~+es-of 

18-i-ltt8t-f+~+e-18w-ehapter-tS~-pe~t-lt--f+t+e--~e~--ehap~er 

t~w--pert--tt--&ftd--f8-if-!8~--~ft~0~9ft--i8-if-t8f 1it1e_lQ£ 

~bdUt~L-~1-Q4Lt_i: or 

14) to receive the rents and profits of real property 

-22- HB 't1 
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and to accumulate the sa .. for the purposes and within the 

limits prescribed by tft&-~eet+oft~-abo•e-eftaMe~ated Iitle_l~ 

'-ll.wll.tj.I.--~Ll!.i.-~· .. 

Section 3l. Section 7l-26-2Dlo MCA, is aeended to 

re<Jd: 

"72-Zo-201. Manner of eakinq gift. (l) An adult person 

mayo during his lifeti.e, eake a gift of a security or Money 

to a person who is a ainor on the date of the gift: 

(a) if the subject of the gift is a security in 

registered for•• by registering it in the na .. of the donor. 

anot~er adult person (an adult •e~er of the •inor's faMilyo 

a guardian of the alnor)o or a trust co•panyo followed in 

substance by the words• •as custodian for ••• (naee of 

ainor) under the ~ontana Unifor• Gifts to Minors ~ct•; 

(b) if the subject of the gift Is a security not in 

register~d for•• by delivering it to an adult person other 

than the donor (an adult •eabert other than the donor• of 

the minor's fa•ilyo a guardian of the •lnor) or a trust 

co•pany, acco•panied by a state~nt of gift in the following 

for•• in substance• signed by the donor and the person 

designated as custodian: 

•GIFT UNDER THE ~ONTANA UNIFORM GIFTS TO ~INORS ACT 

It ••••• (naee of donorl.t. hereby deliver to •••• (naM@ 

of custodian) as custooian for •••• (naee of minor) under 

the •ontana Uniform Gifts to Minors Acto the following 
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securlty(ies): 

(f~se~t iD~.t1 an appropriate description of the 

security or $ecurities delivered sufficient to identify it 

or thell•l 

••••••••••••••••••••••••••••••••••••••• (siqnature of donor) 

••••••• (n~~e of CU$todian) hereby acknowledqes receipt 

of the eho•e--d~e~+hed ~d~~lhed security(ies) as 

custodian for the above •inor under the Montana Uniform 

uifts to Minors Acto 

Oateo: •••••••••••••• 

••••••••••••••••••••••••Sf~a~~re ~l~UL£ of custodian]•• 

(c) if the subject of the gift is money• by paying or 

delivering it to a broker or a domestic financial 

institution for e credit to an account in the name of the 

donoro another adult (an adult eember of the minor's family. 

a guardian of the einor)• or a trust company~ followed in 

substance by the words+ •as custodian for (name " 

•inor) under the Montana Uniform r.ifts to Minors Act"• 

(Z) Any gift made in a manner prescribed in subsection 

(1) eay be made to only one minor.1. and only one person may 

be the custodian. 

{l) A donor who makes a gift to a minor in a manner 

presLribed in subsection (1) shall promptly do all things 

within his power to put the subject of the qift in the 

possession and control of the custodian, but neither tne 
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donor's failure to comply with this subsection nor his 

designation of an ineligible person as custodian nor 

renunciation by the person designated as custodian affects 

the consummation of the gift. 

(4) If the subject ee gf the gift is a life insurance 

policy or annuity contract, an adult person •ay, during his 

lifetime, make a qift thereof to a person ~ho is a minor on 

the date of the gift by causing the ownership of the policy 

or contract to be registered Nith the issuing insurance 

company in the name of the donoro another adult, an adult 

member of the minor's faaily, a guardian of the •inoro or a 

trust company, followed in substance by the NOrds• •as 

custooian for •••• (name of •inor) under the Montana 

Uniform Gifts to Minors Act•.• 

Section 33. Section 72-26-402, MtA, Is a .. ndad to 

read: 

•72-26-402. Oesignation of successor by custodian or 

1oinor. (1) A custodian may designate his successor by 

executing and dating an instru•ent of designation before a 

suDscribing witness other than the successor; the instruaent 

of desiynation may but need not contain the resignation of 

the custodian. If the custodian does not so designate his 

successor before he dies or becomes legally incapacitated 

and the ~inor has attained the age of 14 years. the ainor 

ma)" designate a successor custodian by executing an 
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instrument of designation before a subscribing witness other 

than the successor. 

(2) Jhe designation of a successor custodian as 

provided in subsection (11 takes effect as to each ite• of 

the custodial property when th~ custodian resigns. dleso or 

becomes legally incapacitated and the custodian or his legal 

representative: 

(a) causes the ite•• if it is a security which is 

custodial property and In registered fore or a 11 fe 

insurance policy or annuity contract, to be registered, with 

the issuing insurance co•pany in the case of a life 

insurance policy or annuity contract, in the na•e of the 

successor custodian, followed in substance by the words• •as 

custodian for •••• (n"- of Mino.r) under the Montana 

Unifor• ~lfts to "inors Act•~ and 

(b) delivers or 

successor custodian 

causes to be delivered 

any other item of the 

to the 

custodial 

property. togeth~r with the instru~ent of designation of the 

successor custodian or a true copy thereof and any 

additional instruaents required for the transfer thereof to 

the successor custodian. 

(31 A 

designation 

custodian 

of his 

who executes an 

successor containing 

ins tr u11ent of 

the custodian's 

resi~ndtion as provided in subsection Ill shall pro•ptly do 

all thinqs ~ithin his power to put each ite• of the 
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CU$todial property in the possession and control of the 

succe~sor cu~todian na~ed in the instru.ant. The leqal 

representative of a custodian ~ho dies or becomes l~gally 

incapacitated shall proaptly do all things within his power 

to put ~ach item of the custodial property in the possession 

and control of the successor custodian naMed in an 

instru.ent of desi~nation eKecuted as provided in subsection 

(1) by the custodian oro if none• by the •lnor if he has no 

guardian a.,d has attained the age of lit years or in the 

posse~sion and control of the guardian of the ainor If he 

has a guardian. lf the custodian has executed as provided in 

subsection (11 aore than one lnstru .. nt of designation. his 

legal representative shall treat the instruaent dated on an 

earlier date as having been revoked by the lnstru.ent dated 

on a later date. 

(4) If a person designated as custodian or as 

successor custodian by the custodian as provided in 

subsection (1) Is not eligible, dies, or becu.es legally 

incapacitated before the ainor attains the age of 18 years 

and if the ainor has a quardiano the guardian of the Minor 

shall be successor custodian. If the ainor has no guardian 

and if n~ successor custodian who is eligible and has not 

died or beco.e legally incapacitated has been designated as 

provided in subsection (l)t a donory QL his legal 

representativeL-tDC-~1-~~~ of the custodian. 
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or an adult Me•ber of the Minor's faMily may petition the 

court for the de~ignation of a successor custodian." 

Section 34o Section 7Z-30-.204o MtAo is amended to 

read: 

•72-30-lOlto Allowable investeents retention of 

property. In addition to an investment otherwise authorized 

by law or by the applicable gift instrument and without 

restriction to investeents a fiduciary may makeo the 

governing buardo subject 

forth in the applicable 

to 

gift 

any specific 1 imitations set 

instrument or +f io the 

applicable law other than law relating to investment by a 

fiduciary. aay: 

(1) inve~t and reinvest an institutional fund in any 

real or personal property dee•ed advisable by the governing 

boardo whether or not it produces a current return• 

including mortgages. stocks, bonds, debentures, and other 

sPcurities of profit or nonprofit corporations.~ shares 

or obligations of associations. partnerships• or 

individuals•~ and obligations of any government or 

subdivision or Instrumentality thereof; 

(Zl retain property contributed by a donor to an 

institutional fund for as long as the governing board deems 

advisable; 

(3) inclurte all or part of any institutional fund in 

any pooled or co~mon fund maintained by the institution; and 

-ZB- HB 41 

~ 
.. .. • 



~ 

HB 0041/03 

(4) invest all or any part of an institutional fund in 

2 

3 

4 

any other pooled or cosmon fund available for 

includiny 

.companiest 

shares 

mutual 

or interests 

funds • COliiiiOn 

in regul."ted 

trus": funds. 

invest•ento 

i nvest11ent 

invest-nt 

s partnerships. real estate invest•ent trusts• or si•ilar 

6 organizations in ~hich funds are co.ninqled and lnvest.ent 

7 determinations are 11ade by persons other than the governing 

8 bodrd•" 

9 Section 3So Repealer. Sections 91-lO~olt 91-10~·2• 

10 91-219, 9l-519o 91-523. &HQ 91-4312• an~-9~t~et-~ R.t.M. 

11 1947, are repealed. 

-End-
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SENATE STANDING COMMITTEE REPORT 

That House Bill No. 41 be amended as follows: 

1. 1. Title, line 8. 
Following: "91-523, .. 
Insert: 11 AND 11 

2. Title, line 8. 
Strike: "AND 93-1401-3," 

3. Page 29, line 10. 
Following: 11 91-5 2 3, 

11 

Insert: "and" 

4. Page 29, line 10. 
Strike: "and 93-1401-3, 11 

January 18, 1979 


