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HOUSE BILL MO. _ll_ 

INTRODUCED BY 

BY REQUEST OF THE IHTERIH SUBCOHMITTE ON STATE LEGAL 

SERVICES AND ELECTION LAWS 

A BILL FOR AN ACT ENTITLeD: •AN ACT TO INSURE APPROPRIATE, 

ECONOHICALo AND EFFICIENT USE OF ATTORNEYS BY THE EXECUTIVE 

BRANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE 

OF THE ATTORNEY GENERAL; AHD TO CREATE A LEGAL SERVICES 

REVIEW BOARD.• 

WHEREAS, the e•ployeent of experienced, full-tl.e staff 

attorneys by the executive oraneh is an econo•icalo 

efficient, and effective •eans of aeeting the state's legal 

services needs; and 

WHEREAS, the use of contract or retained special legal 

counsel should be liaited and closely scrutinized; and 

WHEREAS, a pool of highly co~ent full-ti.a staff 

attorneys ~ithin the office of the attorney general should 

be the •la• fira• of first resort for any legal services 

needs beyond the capacity or ability of state executive 

agencies; and 

WHEREAS, there are instances ~hen It is necessary for 

the executive branch to r2taln or otherwise hire special 

legal counsel outside of governaent to •eet the state's 
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legal services needs. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ftONTANA: 

~tiiO~ Suction 1. Intent. It Is the intent of 

the legislature to: 

(1) Insure appropriate, aconoaicalo and efficient use 

of attorneys by the executive branch of state governaent; 

(2) provide a pool of highly '08petent full-ti~ staff 

attorneys available to state executive agencies within the 

office of the attorney general; and 

(3) 'reate a .achanls• for revle• and approval of a 

state executive agency request to seek legal services 

outside of govern .. nt. 

NEM SfCTIO~& Section z. Oefinitlons. As used In [this 

act]o the following definitions apply: 

(11 •Board• 8Bans the legal services review board. 

(2) •special l~gal counsel• .sans an attorney licensed 

to prdctice law who is not employed by a state executive 

a99ncy on a full-ti .. basiso 

(31 •state executive agency• -- an elective 

official In the executive branch of state governsent or an 

office, departaent. boardo bureau, co••lssion• or other 

si•ilar instru.antality in the exe,utive branch of state 

governeent. 

NEW SECIIQN. Section 3. Staff attorneys authorized. 

A state executive aqency aay hire an attorney on a full-ti•c 
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basisw within t~ li•its of its appropriation; however 9 this 

does not authorize a state executive agency to hire 

full-tiae staff attorneys in excess of the nu.oer e•ployed 

on August "tw 1978w without the express consent of the 

legislature. 

NEM SfCJI!ll!!. Section <\e Special legal countoel 

authorized. A state executive agency .ayo within the li•its 

of Its appropriation, hirew retain, or otherwitoe contract 

with additional topecial legal countoel to ... t ltto legal 

services needs lfw and onlr lfo granted written approval 

froe the leyal services review board as provided in 

(sections 9 through 15]• 

MEN SJCIIQM. Section 5. Representing state executive 

agency -- special atosistant attorney general designation not 

necessary. 11) Notwithstanding 2-15-501t a full-tiee staff 

attorney or a topeclal legal counsel authorized by the state 

legal s~rvlces revie~ board aay represent a state executive 

agency In any court or judicial proceeding. 

(2) A full-tiee staff attorney or a topecial legal 

counsel authorized by the state legal services review board 

need not be designated a special assistant attorney general 

in order to represent a state executive agency in any legal 

proceeding. 

NEV SELILUH~ Section b. Legal assistance progra• 

subject to classification and pay pJan. (1J There is a legaJ 
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assistance progra. within the office of the attorney general 

roaposed of ~pool of full-ti•e staff attorneys and related 

supportive staff hired by the attorney general. 

(2) An indivicual hired to ..ark for the legal 

assistance prograe is not a •eaber of the attorney general•s 

personal staff and is -bject to the state classlficatlOII 

and pay plar .• 

NEM SEC)"IQN. S..-ction 1. Leqal assistance progra• 

function. Tho• legal assis~ance progr- shall, If staff is 

avallable1 ren1er legal assi' tancew upon request, to any 

state executive agency with legal services needs that exceed 

the capacity or abilitr of that agency•s existing legal 

st•tf. 

HEM SE,TIPNe Section a. Attorney-client relationship. 

An attor..y eeployed by the attorney general -d assigned to 

the legal assistance progra• shall •aintain a strict 

attorney-client relationship with any state executive agency 

r..,_.ting legal asslstanc ... 

IEM SECTIQMe Section 9. Legal services review board. 

There is a legal services review boardo which shall review 

and approve or disapprove each written request fro• a state 

executive agency to retain, contract witht or otherwise 

eeploy a special legal counsel. 

MEN SFCilQM. Section 10. Lo•position of board. The 

board consists of three aemb~rs. The ee.Oers are: 
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(1) the budget director or his designated 

representative, who shall act as chai1man of the board; 

(2) the attorney general or his designated 

representative; and 

(3) the chief legal counsel to the governor. 

NEW SECIION. Section 11. Review and written approval 

required. The legal services review board shall review and 

approve or disapprove In writing each request by a state 

executive agency to use a special legal counsel to aeet its 

legal services needs• 

NEW SF,TION. Section 12. Expenditure of funds without 

approval prohibited. No state executive agency .ay expend 

public funds to temporarily retain or ••ploy special legal 

counsel for the purpose of rendering legal services of any 

type to the agency without: 

(1) making a prior written request for legal 

assistance to the legal assistance progra• and receiving 

written notification that the available legal resources 

within the office of the attorney general are being used to 

the 1 i•its of their capacity or ability; and 

(2) receiving the prior written approval of the legal 

services review board. 

~~kilUUa Section 13· Criteria for approval. The 

board may not approve a state executive agency•s request to 

use a special legal counsel unless the board determines 
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that: 

(1) the state executive agency's existing full-time 

legal staff is being used efficiently to the limits of it~ 

capacitr or ability; 

(2) ~he awailable legal resources within the office of 

the attorney general are being used efficiently to the 

lieits of their capacity or ability and. therefore, cannot 

respond to the agency's reque~t; and 

(3J at least one of the following conditions exist to 

justify the need for a special legal counsel: 

(a) a te~orary need exists for expertise in a 

specialized area of law; 

{b) an unusual and te•porary Increase exists In the 

state executive agency•s legal services workload; 

(c) a subst.ntial conflict of interest exists 

affecting all of the full-tllle staff attorneys or all but a 

numbec insufficient to handle the matter; or 

(d) a te•porary need for extensive legal work exists 

In a geographic area remote froa the state executive office 

or offices. 

HEW SlCIION. Section 1~. Monitoring of employment 

strict accountability. The board ~hall: 

(1) review tt.e terms of ellploy•mt prior to granting 

approval to a state executive agency•s request for the use 

of a special legal counsel to meet Its legal services needs; 

-b-
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(2t •onitor all contracts resulting fro• t~e approval 

of a request for the use of a special legal counsel, 

periodically revieN the criteria unDer [section 13]9 and 

4 ter•inate those contracts where such criteria have ceased to 

5 exist; 

6 (3) r~qulre each state executive agency to strictly 

7 account for all fees, expenses, or other costs associated 

8 with the use of a special legal counsel; and 

9 (4) require ••ch state executive agency to .. intain a 

10 public record of the ter•s of ••ploy.ent 9 the total aeount 

11 of co•pensatlon, and a full and ite•lzed stateeent showing 

12 hours worked and expenses Incurred for all special legal 

13 counsel eeployed by the state executive agency. 

14 NEM SEtliOMa Section l5o Board not to stipulate 

15 particular attorney. The board .ay not stipulate, as a 

16 condition of approval, the Individual special legal counsel 

17 to be eeployed by the state executive agency. The right to 

18 hire the individual attorney who will serve as special legal 

19 counsel rests solely with the state executl¥8 agency or the 

20 appropriate elected officidl• 

21 Section 16. Severability. lf a part of this act is 

22 lnvalldo all valid parts that are severable froe the invalid 

23 part reaaln In effect. If a part of this act is invalid in 

24 one or •ore of its applic~tions0 t~ part reaains in effect 

25 In all valid application~ that are severable froe the 
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1 invalid applications. 
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STATE OF MONTANA 
Request No. 132-79 

FISCAL NOTE 
Form BD-15 

In compliance with a written request received January 25, 1979 , there is hereby 
submitted a Fiscal Note for House Bill 12 pursuant to Chapter 53, Laws of Montana, 
1965 - Thirty-Ninth Legislative Assembly. Background information used in developing 
this Fiscal Note is available from the Office of Budget and Program Planning, to members 
of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

House Bill 12 is an act to provide a Legal Assistance Program in the Office of the 
Attorney General and to create a Legal Services Review Board. 

ASSUMPTIONS: 

Legal Assistance Program 
1. Assume 5, 300 hours attorney time in FY 1980; 7,800 hours in FY 1981. 
2. Assume the staff for the first year would be acquired at different intervals, 

resulting in 2 FTE @ 1 full year, 4 FTE @ 10 months and 1 FTE @ 6 months. 
Staffing will consist of 5 attorneys and 2 clerical employees. 

3. Assume $25 per hour would be charged to the agencies requesting services. 
Legal Services Review Board 

1. The Board will require 1 FT£ attorney to monitor contracts and assist the 
Board, and .5 FTE for clerical support. This is based upon the assumption 
that the monitoring of contracts will require constant examination and review 
of agency records, etc. 

2. The attorney will be required to travel to monitor contracts. 

FISCAL IMPACT: 

Legal Assistance Program 
Personal services 
Operating expenses 
Equipment 

Legal Services Review Board 
Personal services 
Operating expenses 
Equipment 

Total cost of establishing a legal assistance 
program and a Legal Services Review Board* 

(Continued on Page 2 

··········-··-~~ --··-··------ ·----

FY 80 

$127,433 
24,647 

4,925 
157,005 

24,672 
2,151 

500 
27,323 

$184,328 

FY 81 

$151,940 
25,899 

0 
177,839 

26,154 
2,181 

0 
28,335 

$206,174 

~J .r: ~-J'F 
BUDGET DIRECTO~ 
Office of Budget and Program Planning 
Date:_//"\ t{ 7f 



Page 2 

*The Subconunittee on State Legal Services and Election Laws report on State Legal 
Services indicates that "the legal assistance program in the Attorney General's office 
will be able to provide high quality legal services to state executive agencies at a 
reduced cost that should produce sizeable savings through increased efficiencies in 
operation and reduced reliance upon private sector attorneys." 

A reliable estimate of the indicated savings cannot be determined with available data. 
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HOUSE BILL NO. 12 

Approved by Ca.mitt .. 
on Judiciary 

INTRODUCED BY SCULLY 

BY REQUEST OF TriE I~TERIM SUBCOMMITTEE ON STATE LEGAL 

SERVICES AND ELECTION LAWS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO INSURE APPROPRIATE, 

ECONOMlCALt AND EFFICIENT USE OF ATTORNEYS BY THE EXECUTIVE 

8PANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE 

OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES 

REVII::H BOARD.• 

WHEREAS, the e•ployeent of experienced, full-tl .. staff 

attorneys by the executive branch Is an econo•lcal, 

~fficient, and effective means of aeeting the state's legal 

services needs; and 

WHEREAS, the use of contract or retained special leqal 

~ounsel should be liaited and closely scrutinized; and 

WHf:REASt a pool of hi~hly coapetent full-tiee staff 

attorneys within the office of the attorney general should 

oe the •law firm" of first resort for any legal services 

ne8ds beyond the capacity or ability of state executive 

aq~ncies; dnd 

WriERF.ASo there are instances when It is necessary for 

the ~~ecutive branch to retain or otherwise hire special 

le~al counsel outside of governaent to Meet the state's 

Hl'l 0012/02 

1 le~al services needs. 

z bE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

3 ~~ECTID~. Section 1. Intent. It is the Intent of 

.. th~ legi~lature to: 

s (1) insure appropriate, econoaicalo and efficient use 

6 of attorneys by the executive branch of state governaent; 

1 (2} provide a pool of highly co•petent fu11-tl .. staff 

R attorneys availabl~ to state executive agencies within the 

9 office of the attorney qeneral; and 

10 (l) create ·a aechanis• for revlev and approval of a 

11 state executive agency request to seek legal services 

12 outside of governaent. 

13 ~~~Q~ Section z. Definitions. As used in [this 

l4 act], the following definitions apply: 

15 (1) •aoarc• aeans the legal services review board. 

16 (2) •Special legal counsel• eeans an attorney licensed 

17 to pr~ctice law who is not eaployed by a state executive 

l'l aqency on a full-tiee basis. 

19 (ll •State executive agency• aeans an elective 

<cO offici"l in the executive branch of state govern.ent or an 

ll office, depart~ento board, bureau, co .. issiono or other 

22 si~ilar instrueentality in the executive branch of state 

ll govern.ent. 

'" ~t~S~tllOti£ Section 1. Staff attorneys authorized. 

2" A state executive agency aay hire an attorney on a full-tiae 

-2- H15 12 
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basis, within ~he I i•its ot its appropriation; however, this 

does not authorize a stdte executive agency to hire 

full-ti•~ stdff dttorneys in excess of thP nu•ber employed 

on August 4o 197~, without the eKpress consent of the 

legisldture. 

H~ SECIIOtt. Section 4o Special le<Jal counsel 

authorized. A st~te executive agency May• within the liMits 

of its appr~priationo hire• retain, or otherwise contract 

with additional special leqal counsel to •eet Its legal 

services ne~ds if, and only 

fro• the le~al services 

[sections 9 through lS)o 

if, granted written approval 

review board as provided in 

H~~llOK. Section 5o Representing state executive 

aqancy -- special assistant attorney general designation not 

necessary. (1) NotwithStdndinq 2-lS-SOl• a full-tl .. staff 

attorney or a special legal counsel authorized by the state 

le~al services review board aay represent a state executive 

agency in any court or judicial proceedinq. 

!2) A full-ti•e staff attorney or a special legal 

counsel authoriLed by the state legal services review board 

need not be designated a special assistant attorney general 

in oroer to represent a st~te executive agency In any legal 

proceeuinq. 

~f~_i~a Section 6o legal assistance prograM 

subject to classification and pay plan. (1) There is a legal 

-3- H8 12 
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dSSiStdnce oroyra~ within the office of the attorney general 

co•posed of a pool of full-tiRe staff attorneys and related 

supportive staff hired by the attorney general. 

(ZJ An individual hired to work for the legal 

assistance progra• is not a .eaber of the attorney general's 

personal staff and is subject to the state classification 

and pay plano 

~~~~LLDHa Section 7. Legal assistance program 

function. The legal assistance progra• sh~l, if staff is 

available• render legal assistance. upon request. to any 

stute executive agency with legal services needs that exceed 

the capacity or ability of that agency•s existing legal 

staff. 

H~~ECTIPHa Section Bo Attorney-client relationship. 

An attorney eMployed by the attorney general and assigned to 

the legal assistance program shall maintain a strict 

attorney-client relationship with any state executive agency 

requesting legal assistance. 

~fW SECTION. Section 9o Legal services revie~ board. 

There is a legal services review board, which shall review 

and approve or disapprove each written request from a state 

executive aqency to retain, contract with, or otherwise 

employ a special legal counsel. 

~fH_SfC!lUH. Section 10o tomposition of board. The 

board consists of three •embers. The members are: 

-4- HB 12 
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Cll the budget director or his designated 

rP-~resentativeo ~ho shall act as chair•an of the board; 

(2) the attorney qeneral or his designated 

representative; and 

(3) the chief legal counsel to the governor• 

H~iE~~ Section 11• Review and written approval 

required. The legal services review board shall review and 

approve or disapprove in ~riting each request by a state 

executive agency to use a special legal counsel to .. et Its 

legal ~ervices needs. 

H~-iEtiiUH. Section 12. Expenditure of funds without 

approval prohibited. No state executive agency •ay expend 

~ublic funds to te.porarily retain or eeploy special legal 

coun~el for the purpose of rendering legal services of any 

type to the agency without~ 

(1) making a prior written request for legal 

assistance to the legal assistance progra• and receiving A 

written ~o~~~fee~fon--~ftet--~he-e.e~+eb+e ASSESSMENT Of THE 

~AlLAB!LILl_Df legal resources within the office of the 

attorn~y ~eneral ere--ee+n~--~ed--to--~h•-•~•+ts-o~-t~+r 

e~peefty-er-ee+•+ty; and 

(2) receiving the prior written approval of the leqal 

services review board. 

~~iE'llUH~ Section 13• Criteria for approval. The 

uoard may not approve a state executive agency•s request to 

-5- Hfl. 12 
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use a special legal counsel unless the board deter•ines 

that~ 

(1) the state executive agency's existing full-ti•e 

leyal staff is being used efficientlr to the li~its of its 

capacity or dbility; 

(2) the available legal resources within the office of 

the attorn~y general are being used efficiently to the 

li•i~s of their capacity or ability ando therefore. cannot 

re~pond to the agency•~ request; and 

(l) at least one of the following conditions exi~t to 

justify the need for a special legal counsel~ 

(a) a te•porary need exists for expertise In a 

specialized area of law; 

(b) an unusu~l and teMporary Increase exists In the 

state ex~cutive agency's legal services workload; 

(c) a substantial conflict ~f interest exists 

~ffectiny all of the full-ti•e staff attorneys or all but a 

nu~er Insufficient to handle the .atter; or 

(d) a te~rary need for extensive legal work exists 

in ~ qeographic area re•ote fro• the state executive office 

or offices • 

~~tilQBa Section 1~. Monitoring of eaploy~ent -­

strict accountability. The board shall~ 

(1) revie~ the ter•s of e•ploy•ent prior to granting 

apyrova1 to a state e~ecutive agency's request for the use 

-6- Hfl. 12 
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of a special leqal counsel to aeet its legal services needsl 

t2J aonitor all contracts resulting fr~ the approval 

of a reque~t for the use of a special legal counsel, 

periodically review the criteria unoer {section 13)o and 

5 tqrainate those contracts ~here such criteria have ceased to 

6 exist; 

7 (3) require Pach state e~ecutive agency to strictly 

8 account for ~11 fees, expenses. or other costs associated 

9 with the use of a special legal counsel; and 

10 f") require each state executive agency to aaintain a 

11 public record of the teras of e~loyaent• the total aaount 

12 of coapensation, and a full and it .. ized stateaent showing 

13 hours worked and expenses incurred for all special legal 

14 counsel e•ployed by the state executive agency. 

15 ~~tiiORa Section 15. Board not to stipulate 

16 particular attorney. The board aay not stipulate• as a 

17 condition of approval. the individual special legal counsel 

18 to be ••ployed by the state executive agency. The riqht to 

19 hire the individual attorney who will serve as special legal 

lO counsel rests solely with the state executive agency or the 

21 appropriate elected official. 

22 Section 16. Severability. If a part of this act is 

23 invalid• all valid parts that are severable fro• the invalid 

24 part re•ain in effect. If a part of this act is invalid in 

zs one or aore of Its applications. the part re•ains in effect 

-7- HB 12 
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in all valid applications that are severable from the 

invalid applications. 

-End-
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HOUSE BILL MOe 12 

INTROOUCEO BY SCULLY 

BY RFQUEST OF THE INTERIM SUBCOMMITTEE ON STATE LEGAL 

SERVICES AND ELECTION LAWS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO INSURE APPROPRIATE, 

ECONOMICAL, AND EfFICIENT USE OF ATTORNEYS BY THE EXECUTIVE 

BPANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE 

OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES 

REVIEW BOARD.• 

WHEREAS, the e•ploy.ent of experienced• full-tl.a staff 

attorneys by the executive branch Is an econo•icalo 

efficient, and effective .ean~ of •eeting the state's legal 

services needs; and 

WHEREAS, the use of contract or retained special legal 

counsel should be 1 i•ited and closely scrutinized; an~ 

WHEREAS, a pool of ni~hly co•petent full-tl.e staff 

attorneys within the office of the attorney general should 

oe the "law firs" of first resort for any leqal services 

needs beyond tne capacity or ability of state executive 

agencies; and 

WHEREAS, there are instances when it is necessary for 

t,~ executive branch to retain or otherwise hire special 

leJal counsel outside of governaent to meet the state's 
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le9al ~ervices neeo5o 

~E IT ENACTFD ~y THF LEGISLATURE Of THE STATE OF "ONTANA: 

~~~tkllO~ Section 1. Intent. It is the intent of 

th~ le~islaturu to: 

(1) in~ure appropriate• econo•icalo and efficient use 

of attorneys br the executive branch of state govern.ent; 

(2) provide a pool of highly co•petent full-ti.e staff 

attorneys available to state executive agencies vithin the 

office of the attorney qeneral; and 

(3) create ·a •echani5c for review and approval of a 

state ex~cutlve agency request to seek legal service5 

outside of governaent. 

H~~QK. Section 2. Definitions. As used in {this 

act1e the following definitions apply: 

(1) "Boaro• means the legal services review board. 

(2) •special legal counsel" .aans an attorney licensed 

to prdctice law who is not ecployed by a stat~ executive 

d9~ncy on d full-time basis. 

(3) "State executive agency" ~~~eans an elective 

offici~l in the executive branch of state govern.ent or an 

ofti~e. oe~artgent, board, bureau, commission, or other 

similar instrucuntality in the executive branch of state 

governmeut. 

~t~SL~IlUHa Section 3. Staff attorneys authorized. 

A state executive agency cay hire an attorney on a full-tiae 

-2- iS 12 
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basis• within the li•its of it~ appropriation; however. this 

does not authorize a state executive agency to hire 

full-tiMe ~taff attorneys in e~cess of the nu•ber employed 

on Auyust 4• 1978, without the express consent of the 

legislature. 

Hf1L!i f..C..l.lJl!ia Sect i on 4 • ~ p "c i a 1 1 egal counsel 

authorized. A state executive a~ency •ay. within the lieits 

of its appropriation. hireo retain, or otherwise contract 

with additional special leqal counsel to •eet its legal 

services needs ifo and only if, yranted written approval 

fro• the legal services review board as provided in 

[sections 9 through 15]. 

HfW_SfkllOHa Section 5. Representing state executive 

agency -- special assistant attorney general designation not 

necessary. (1) ~otwithst~nding 2-15-501• a full-ti.e staff 

attorney or a special legal counsel authorized by the state 

legal services review board Muy represent a state executive 

agency in dny court or judicial proceedinq. 

(21 A full-ti•e staff attorney or a special legal 

counsel authorized by the state legal services review board 

need not be designated a special assi~tant attorney general 

in or~er to represent a state executive agency In any legal 

proceeding. 

~fH-!iftlla~~ Section 6. Legal assistance program 

subject to classification and pay plan. (1) There is a legal 

-3- HB 12 

l 

3 

4 

5 

6 

7 

8 

q 

10 

11 

12 

13 

14 

15 

16 

l1 

lg 

19 

.::0 

ll 

22 

l3 

~4 

2'5 

HB 0012/02 

assistance proyra• within the office of the attorney general 

composed of a pool of full-time staff attorneys and related 

~u~purtive st~ff hired by the attorney general. 

(21 An individual hired to work for the legal 

assistance progra• is not a •ember of the attorney general's 

personal staff and is subject to the state classification 

and pay plan. 

jtH-!i~tllOH£ Section 1. Legal assistance program 

function. The legal assistance program shall. if staff is 

available. render legal assistance. upon request. to any 

state executive agency with legal services needs that exceed 

the capacity or ability of that agency's existing legal 

staff. 

HEW-SEtTIQN 8 Section 8. Attorney-client relationship. 

An attorney e.ployed by the attorney general and assigned to 

the legal assi~tance program shall maintain a strict 

attorney-client relationship with any state eKecutive agency 

requesting legal assistance. 

Hf~LlDU& Section 9. Legal services review board. 

There is a legal services review boardo which shall review 

and approve or disapprove each written request from a state 

ex~cutive agency to retain, contract with• or otherwise 

employ a special legal counsel. 

~tH-if~ Section 10. Composition of board. The 

board consists of three aembers. The members are: 
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( l) the budget director or his designated 

r~~resentative, who shall act as chairman of the hoard; 

(2) the attorney general or his designdted 

r~~r~sent~tiVP; dnd 

(3) the chief legal counsel to the governor. 

MEH-~E~lO~ Section 11. Review and written approval 

required. The legal services review board shall review and 

approve or disapprove in writing each request by a state 

executive agency to use a special legal counsel to aeet its 

legal services needs. 

N~~-SL~llUKs Section 12. Expenditure of funds without 

approval prohioited. No state executive agency aay expend 

~ublic funds to teMporarily retain or e~ploy special legal 

coun~el for the purpose of rendering legal services of any 

ty~e to the dgency without: 

(ll making a prior written request for legal 

dssist3nce to the legal assistance progra• and receiving ! 

writt~n ftO~?f+ee~?oft--~ne~--~ne-ewe?~eb~e Aii~~ENI Of IHf 

AYAl~AalLlll-Qf legal resources within the office of the 

dttorney ~eneral ere--be?ng--asee--to--~"e-•?~+~s-&f-the+r 

eepoe~~y-or-e~~•+~y; and 

(ll receiving the ~rior written approval of the legal 

services review board. 

~t~t~~ Section 13. (riteria for approv~l. The 

uoard may not approve a state executive agencv•s request to 
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use a special leqal counsel unless the bOard deter•ines 

that: 

(l) the state executive agency's existing full-ti•e 

fpy~l st~ff is being used efficiently to the liMits of its 

capacity or ability; 

(2) the available legal resources within the office of 

th~ uttorn~y qene~al are being used efficiently to the 

li•its of their capacity or ability and. therefore, cannot 

rc~oond to the a~ency•s request; and 

(3) at least one of the following conditions exist to 

justify the need for a special legal counsel: 

(a) a temporary need exists for expertise In a 

specialized area of law; 

(b) an unusual and temporary increase exists in the 

state executive aqency•s legal services workload; 

(c) a substantial conflict of interest exists 

affecting all of the full-ti.e staff attorneys or all but a 

number insufficient to handle the •atter; or 

(d) a teeporary need for extensive legal work exists 

in a geogrdphic area re~ote fro• the state executive office 

or offices. 

U~~-it~ Section 14. Monitoring of e•ploy•ent -­

strict accountability. The board shall: 

( 1) review the terms of eMployment prior to granting 

ap~roval to a state executive agency's request for the use 
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of a special legal counsel to 11eet its legal s~rvices needs; 

(2) monitor all contracts r~~ulting froM the approval 

of a reque~t for the use of a special leg~l coun•elo 

periodically review the criteroa under [section IJ}o and 

ter•inate those contracts where such criteria have ceased to 

6 ewi st: 

1 (J) require each state executive ~qency to ~trictly 

8 account for all fee~, expenses, or other costs associated 

9 with the use of a special legal counsel; and 

10 (4l require each state ~Kecutive agency to .aintain a 

11 publ ic r.a.:orel of the ter•s of eap 1 oy•ent • the total a11ount 

12 of co•pen~ation, and a full and iteMized state.ant showing 

13 hours worked and expenses incurred for all •peclal legal 

1~ counsel eMployed by the state executive aqency. 

lS 

16 

~~~tiiQH. Section 15. 

particular attorney. The Doarel 

doard 

may 

not to stipulate 

not stipulate• as a 

17 condition of approval• the individual special legal counsel 

18 to be eMployed b1 the state executive agency. The right to 

19 hire the Individual attorney who will serve as special legal 

20 coun5el rests solely with the stat~ executive agency or the 

21 appropriate elected official. 

22 Section 16. ~everability. lf a part of this act is 

23 invalid, all valid parts that are severable fro• the Invalid 

l4 part remain in effect. If a part of this act is invalid in 

25 one or .are of its applications, the part re•ains in effect 
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in ~11 valid applications that are severable fro~ the 

invalid applications. 

-E:nd-
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HOUSE SILL NO. 12 

INTRODUCED SY SCULLY 

ev ~~~VEST OF THE INTERI~ 5USC0HHITTEE ON 5T~TE LEGAL 

SERVICES ANO ELECTION LAWS 

A BILL fO" ~N ACT E~TITL£0: •AN ACT TU INSURE APPROPRIATE, 

(~[)'!Oio!ICAL, AND EFfiCIENT USE JF ATTOR"''EVS SY THE EX!:CUTIVE 

bRA~LH; TO PROVIDE ~ LEGAL ASSISTANCE PROGRAM !N THE OFFICE 

OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES 

REVIEW BOARD.• 

WHEREAS. the employ.ent of experienced• full-ti.e 5taff 

attorneys by the executive branch is an econo•lcalo 

effocient• and effective .aans of Meeting the state•s legal 

services PCeds; dnd 

WHE~~AS, the use of contract or retained special leqal 

counsel should be limited and closely scrutinized; and 

WHEREAS, a pool of highly competent full-time staff 

attorneys within the office of the attorney qen~ral should 

be the "law fir~• of first r~sort for any legal services 

needs beyond the capacity 

agencies; and 

or ability of st.d'tc eJCPC uti 'tie 

WHEREAS, there are instances when it is necassdry for 

the executive branch to retain or otherwise hire ~~ecial 

le~al counsel outside of govern•ent to me~t the state's 
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leqal services needs. 

BE If E~ACTEO BY THF LEGISLATURE OF THE STATE OF MONTANA: 

~~~~llUU£ Section 1. Intent. It is the intent of 

the legislature to: 

( l) insure appropriate• econoaical, and efficient use 

of ~ttorneys by the executive branch of state governaent; 

(l) provide a pool of highly coapetent full-ti.e staff 

attorney~ available to state executive agencies within the 

office of the attorney general; and 

(l) create a eechanisa for review and approval of a 

&tate executive aqency request to seek legal services 

outside of govern .. nt. 

NEW SEC~ Section 2. Definitions. As used in [this 

•ct]• the following definitions apply: 

(1) •soard• eeans the legal services review bo~rd. 

(2) •Special legal counsel• .eans an attorney licensed 

to practice law who is not e•ployed by a statH exPcutive 

agency on a full-ti~~ basis. 

(J) •state executive agency• •eans an elective 

official '" the executive branch.of state govern~ent or an 

office, aepart~ento boardt bureau• coamissiono or other 

s.i mi lar instru~n.,ntal ity in the executive branch of state 

govern•ent. 

~~~S£~l~H& Section J. >taff dttorn~ys authorized. 

A state e•ecut•ve agency •ay hire an attorney on ~ full-time 
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basi so within the 1 ieits of Its appropriation; however. this 

does not authorize a state executive agenc1 to hire 

full-tiee staff attorneys in excess of th~ nuaber e•ployed 

on •ugust ~. 1978, without the express consent of the 

legislature. 

~SEtllON. Section ~. Special legal counsel 

authorized. A state e-.cvtt- a1J81KY -Y• wittli n the I faits 

- Its epp,...rlftfoft• ttlre• ret••- er ......... ~r.:t 

wfttl eclditi-l s.,.ciel 1 ... 1 c-1 to -•t its leqal 

-.lc- ...eft ifo end only i fo granted written approval 

froe the legal services revilw board as provided in 

[sections 9 through 15)• 

~E~ Section 5. Representing state executive 

agency -- special assistant attorney general designation not 

necessary. (1) Notwithstanding 2-15-50lo a full-tl-. staff 

attorney or a speci~l le~al counsel authorired by the state 

legal services review board eay represent a state executive 

agency in any court or judicial ~roceeding. 

Ill A full-ti•e staff attorney or a special leqal 

counsel authorized by the state legal services review board 

need not b~ de~iynated a special assistant attorney gen~ral 

in order to represent a state executive agency in any legal 

proceeding. 

t!t.!Li~C.ll!J!h Section t,. leqal "ss i st"'nce rroqraor. 

suo}~ct to classification a~d ~ay pldr ~~~ Th0re •s a legdl 
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assistance progra. within the office of the attorney general 

co•posed of a pool of full-ti•e staff attorneys and related 

supportive staff hired by the attorney general. 

t21 An individual hired to ~ork for the legal 

assistance prograe is not a .aaber of the attorney general's 

personal staff and is subject to the state classificatio~ 

and pay plan. 

~ SEtTIQN. Section 7. legal assistance prograe 

function. The legal assistance progra• shall. if staff is 

available, render legal assistance, upon request. to any 

state executive agency with legal services needs that exceed 

the capacity or ability of that agency's existing legal 

staff· 

NEW SEtTIQN. Section 8. Attorney-client relationship. 

An attorney e•ployed by the attorney general and assigned to 

the legal assistance progra• shall •aintain a strict 

attorney-client relationship ~ith any state executive agency 

requesting leqal assistance. 

N~-i~ll~ Section 9. legal services review board. 

There is a legal services review boardo which shall review 

and approve or disapprove each written request from a statP 

executive agency to retain. contract with. or other~is~ 

employ a special legal counsel. 

tLH-~,ll~NA Section 10. Co~position of ~o~•o 

~Odrd con5ists rf three mPJ1t1er~. ThP ~emoer~ ~r~~ 

-4- '"' . i l 



2 

3 

" 
') 

" 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l1 

15 

1'1 

lD 

£1 

22 

23 

24 

Z5 

ri<l OOll/03 

[ 1) the buLl get director or his des i gn,H et< 

represent~tive. who shall act as chairaan of the board; 

[ l) the attorney qel'eral or nis d~signa-t~r1 

representative; and 

[3) the chief tegal counsel to the governor. 

~~-ifL~ Section 11• Review and written approv~l 

r~quirerlo The legal services review board shall r~vie• an~ 

approve or disapprove in writing each request by a stat~ 

ex~cutive agency to use a special legal counsel to .aet its 

legal services needs. 

~~~E'~ Section 12• E•penditure of funds without 

approval prohibited. No state executive agency may eKpend 

public funds to te11porarily retain or e~ploy special legal 

counsel for the purpose of rendering legal services of any 

type to the agency without: 

(l) 11aking a prior written request for legal 

assistance to the legal assistance prograe an1 receiving A 

written net+f+eet+on--t~&~--t~e-eve+tebte !~f~~~ENI Of !tiE 

~!lLAalLlll_Q£ legal resources within the office of the 

at~orney general ere--ee+n~-~sed--to--~he-~+•+ts-of-thn+r 

eepee+ty-er-eb+++ty; and 

(l) receiving the prior written approv~l or the leadl 

services review board. 

!if.l!_.S.f.Ull.l!:l~ Section 13. Criteria for approval. Tn.­

board may not approve a state executive aqency•s request to 
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use a spec•al legal counsel unless thB board d~t~rMines 

that: 

(ll the state executive agency's existin~ full-ti~~ 

lega\ staff is being used efficiently to the liMits of its 

capacity or ability; 

(ll the avail~ble legal resources within the office of 

the ~ttorl'ey n~neral are being used efficiently to the 

li~its of the•r capacity or ability ando tnerefore, cannot 

respond to the agency's request; and 

(3) at least one of the following conditions exist to 

justify the need for a s~ecial legal counsel: 

(a) a teMporary need exists for ••pertise in ~ 

specialiLed area o~ law; 

(b) an unusual and teMporary increase exists in the 

state executive agency's legal services workload; 

(c l a substantial conflict of interest exists 

affecting all of the full-tiae staff attorneys or all but 

nuftber insufficient to handle thB Matter; or 

a 

(u) a te~~orary need tor exten~ive legal work exists 

in a guo~raphic area re-ote fro• the state executive officP 

or off•c~·~· 

!:lE~-~~~llU~£ Section 1~. Monitoring of e•ployftent -­

strict accountdbll ity. The board shall: 

(1) review the ter•s of eeployeent prior to granting 

ap~roval to a state executive agency's re1uest for the use 
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of a special legal counsel to eeet its legal services neerls; 

(Zl monitor all contracts resulting fro• the approval 

of a request for the use of a special legal counsel, 

periodically review the criteria under (section 11]• and 

5 ter•inate those contracts wnere such criteria have ceased to 

6 exist; 

7 fll require each state ex~cutive agency to strictly 

8 account tor all fees, expenses. or other costs associated 

9 with the use of a special legal counsel; and 

10 flo) require each state executive agency to .aintaln a 

11 public record of the teras of eeplQy•ento the total aeount 

12 of coapensationo and a full and iteeized state•ent showing 

13 hours worked and expenses incurred for all special legal 

lit counsel employed by the state executive agency. 

15 ~~S~CTIONa Section 15. Board not to stipulate 

16 particular attorney. The board ~y not stipulate• as a 

17 condition of approval, the individual special legal counsel 

lA to be e~ployed by th~ state ~xecutove d~ency. The roght to 

19 hire the individual attorney who will serve as special legal 

20 counsel rests solely with the state executive agency or the 

21 dp~rupridte elected offocial. 

22 Section lb. Severability. If a pa~t of this act is 

23 invalido all Vdlid part~ that are severable fro• the invalid 

Zlo part reeaon in effect. If a part of tnis act Is invalid in 

l5 one or 1ftore of its .avpl•c..:.t•unS- .. tr.~ pc;rt. r.Pm..-,•n:> ,., effpct_ 

-1- H8 l Z 
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i~ ~11 valid applications t~t are severable fra. tne 

invalid dppl ications. 

-End-
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HOUSE BILL NO. 12 

INTRODUCED BY SCULLY 

BY REQUEST OF THE INTERIM SUBCOMMITTEE 0~ STATE LEGAL 

SERVICES ANO ELECTION LAWS 

A BILL FOR AN ACT ENTITLED: •AN ACT TO INSURE APPROPRIATE, 

ECONOMICAL• AND EFFICIENT USE OF ATTORNEYS BY THE EXECUTIVE 

BRANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE 

OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAl SERVICES 

REVIEW BOARD.• 

WHEREAS• the eMployMent of experienced. full-time staff 

attorneys by the executive branch is an econo11icaly 

efficient, and effective 11eans of •eeting the state's le~al 

services needs; and 

WHEREAS, the use of contract or retained special legal 

couns~l should be lillited and closely scrutinized; and 

WHEREAS, a pool of highly competent full-time staff 

attorneys within the office of the attorney general should 

be the •law fir•• of first resort for any legal services 

needs beyond the capacity or ability of st"te executive 

agencies; and 

WHEREAS• there are instances when It Is necessary for 

the executive branch to retain or otherwise hire special 

legal counsel outside of government to meet the state's 
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legal services needsw&_AHQ 

WHf8fASL-AUfL6lL11UllAL-'WU!EHCEP!EMI PEUIUL-IIL_Bf 

E.UfW~_llg.a.UQlL IO BE Aeuaf81&If!Lf8WLII:1E-ii2f&Ai._fl.U:llh 

lU~L~ifRXl,~ASSJST&NCf f~ WILL DPEB6IE Ol__fUHUi 

IQ__af-Aff&DPRlAIED FRO" A BEYDLYING At£QUNT_Qf_AMQUNIS fAIP 

fll_llAlf_A.Gf!KlfL_fQ!L.._ll~L Sf8Yl&;ll--R2PfB.fiLJL.....IHf 

&f.Sfit.IIYE 6GEI<iCIES ___Dl_!HL LEGAL ~KfS_AS.S.lSIA!ftf 

PBDGB&M. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section le Intent. It is the intent of 

the legislature to: 

(l) Insure appropriate• econo•ical, and efficient use 

of attorneys by tHe executive branch of •tate gover~ent; 

(2) provide a pool of highly co•petent full-tl.e staff 

attorneys available to 5tate executive agencies within the 

office of the attorney general; and 

(l) c~eate a •echanis• for review and approval of a 

state executive agency request to seek legal services 

outside of govern•ent. 

H~_if~l~ Section 2. Definitions. As used in (this 

act!• the followin9 definition~ apply: 

(1) "Board• means the legal services review board. 

(2) "Special legal counsel" .eans an attorney licensed 

to practice law who is not employed by a state executive 

agency on a full-ti~e basis. 
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(3) •state eKecutive agency• ~~eans an .alective 

official in the executive branch of state qoverneent or an 

office. departeente boardo bureau. coM•issiono or other 

si•ilar instrucentality in the executive branch of state 

governeent. 

H£¥-i!LllDHa Section 3o Staff attorneys authorized. 

A 'tate executive agency aay hire an attorney on a ful\-tiee 

basiso within the ll•lts of its appropriation; however• this 

does not authorize a state executive agency to nire 

full-tl .. staff attorneys In excess of the nueber eep1oyed 

on August '' 1978e without the express consent of the 

legislature. 

NEW SECJI06e Section 4to Special legal counsel 

authorized. A state executive agency eaye within the lleits 

of Its appropriation. hiree retain, or otherwise contract 

with additional special legal counsel to eeet its legal 

services needs ife and only ifo granted written approval 

fro• the legal services review board as provided in 

(sections 9 through 15]• 

~t11D~ Section So Representing state executive 

agency -- special assistant attorney general designation not 

necessary. (1) Notwithstanding 2-1s-so1, a full-tlee staff 

attorney or a special legal counsel authorized by the state 

legal services review board may represent a state executive 

agency in any court or judicial proceeding. 
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(2) A full-ti .. staff attorney or a special legal 

counsel authorized by the state legal services review board 

need not be designated a special assistant attorney g~neral 

in order to represent a state eKccutive agency in any legal 

proceeding. 

~-iEti!D~ Section 6. legal assistance program 

~ubject to classification and pay plano (1) There is a legal 

assistance prograe within the office of the attorney general 

co•posed of a pool of full-ti•e staff attorneys and related 

supportive staff hired by the attorney general. 

(2) An individual hired to work for the 1 egal 

assistance progra• Is not a eember of the attorney general's 

personal staff and is subject to the state classification 

and pay plan. 

NEW SECTIONa Section 7. Legal assl5tance proqra~ 

function. The legal assistance progra~ shall• if staff is 

available, render legal assistance. upon request• to any 

state executive agency ~ith legal services needs that exceed 

the capacity or ability of that agency's existing legal 

staff. 

~~-S~CIJP~• Section a. Attorney-client relationship. 

An attorney eeployed by the attorney general and assigned to 

the legal assistance progra~ shall maintain a strict 

attorney~client relationship with any state executive agency 

requesting legal assistance. 
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~L~ Section 9. Legal se~vices ~eview boa~d. 

There is a legal se~vices ~eview board• which shall ~eview 

and approve or disapprove each w~itten request from a state 

executive agency to retaino contract with• o~ otherwise 

e~ploy a special legal counsel. 

~~_sELllUtls Section 10. Co•position of board. The 

board consists of three ~embers. The •embe~s are: 

( 1) the budget director or his designated 

representative, who shall act as chairman of the board; 

(2) the attorney general or his designated 

representative; and 

(3) the chief legal counsel to the governor. 

~EtllOlis Section 11. Review and written approval 

required. The legal services review board shall review and 

approve or disapprove in writing each request by a state 

executive agency to use a special legal counsel to meet its 

legal services needs. 

Mf~iELilO~ Section 12. Expenditure of funds without 

approval prohibited• No state executive agency may expend 

public funds to temporarily retain or employ special legal 

counsel for the purpose of rendering leqal services of any 

type to the agency without: 

(11 making a prior written request for legal 

assistance to the legal assistance program and receivinJ A 

w~itten notfffeet+en--thet--the-evefteb+e ~ESStlEtil_QE_ltlf 
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~B!Ll!Y Of legal resources within the office of the 

attorney general ere--be+ftg--~sed--te--the-t+•~s-~-the+r 

eepee+ty-er-eb+++ty; and 

121 receiving the prior written approval of the legal 

services review board. 

~~f£Il0bs Section 13. Criteria for approval. The 

board •~Y not approve a state executive agency's request to 

use a special legal counsel unless the board deter•ines 

that: 

tl• th~ state executive agency's e~isting full-ti•e 

legal staff is being used efficiently to the li•its of its 

capacity or ability; 

(2) the avai'lable legal resources within the office of 

the attorney general are being used efficiently to the 

ll•its of their capacity or abllity and, therefore, cannot 

respond to the agency's request 0 and 

C3) at least one of the following conditions e~lst to 

justify the need for a special legal counsel: 

(a) a temporary need exists for expertise in a 

specialized area of law; 

(b) an unusual and teMporary increase eKists in the 

s.tat" executive agency's legal services workload; 

(c) a substantial conflict of interest e~ists 

affecting all of the full-ti~e staff atto~neys or all but a 

numhe~ insufficient to handle the Matter; or 
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[d) a teMpOrary need for extensive legal work exists 

in a geographic area reaote froe the state executive office 

or offices. 

bf¥-~ftllDHa Section 14. "onitoring of e•ploy~ent -­

strict accountability. The board shall: 

[1) revie~ the teras of eeployaent prior to grantinq 

approval to a state executive agency's request for the use 

of a special legal counsel to aeet its legal services needs; 

(2) aonltor all contracts resulting fro• the approval 

of a request for the use of a special legal counsel, 

perlodically_revlew the criteria under [section 13]o and 

terainate those contracts where such criteria haw. ceased to 

exist; 

[lJ require each state ex~cutlve agency to strictly 

account for all fees. expenses. or other costs associated 

with the use of a special legal counsel; and 

(ltJ require each state executive agency to aaintaln a 

public record of the teras of eaployaento the total aeount 

of coepensatlon, and a full and itealzed stateaent showing 

hours NOrked and expenses Incurred for all special leqal 

counsel eaployed by the state executive agency. 

NfM SEtiiON. Section 15. Board not to stipulate 

23 particular attorney. The board aay not stlpulateo as a 

2/t condition of approvalo the Individual special leqa1 counsel 

25 to be eeployed by the state executive agency. The right to 

-1- H6 12 

2 

) 

It 

s 

6 

7 

8 

9 

Hfl 0012/0it 

hire the individual attorney who will serve as special 1ega1 

counsel rests solely with the state executive agency or the 

appropriate elected official. 

Section 16. Severability. If a part of this act is 

Invalid, all valid parts that are severable froM the invalid 

part reMain In effect. If a part of this act is invalid in 

one or More of its applications, the part reaains in effect 

in all valid application$ that are s~verable froa the 

Invalid applications. 

-End-
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HOUSE BILL NO. 12 

INTRODUCED BY SCUllY 

BY REQUEST OF T~E -NTERIM SUBCOMMITTEE ON STATE LEGAL 

0 ERV.-ES AND ELECTION LAWS 

A BILL FOR AN ACT ENTITlED: •AN ACT TO INSURE APPROPRIATE, 

ECONOMICAL, AND EFFICIENT USE OF ATTORNEYS BY THE EXECUTIVE 

BRANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE 

OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES 

REVIEW BOARD." 

WHEREAS, the employment of experienced, full-tl~ staff 

attorneys by the executive branch Is an econo•lcal, 

efficient, and effective ~ans of •eeting the ~tate's legal 

services needs; and 

WHEREAS, the use of contract or retained special legal 

counsel should be ll•ited and closely scrutinized; and 

WHEREASo a pool of highly coMpetent full-ti.e staff 

attorneys ~ithin the office of the attorney general should 

be the "la~ firm• of first resort for any legal services 

needs beyond the capacity or ability of state executive 

aqencies; and 

WHEREAS, there are instances ~hen it is necessary for 

the executive branch to retain or other~ise hire special 

legal counsel outside of governaent to meet the state's 
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legal services needs•l-Ahe 

ltHEREAS a AFTER AN ltHU AL . C.OM!'!ENCEME!fi PERIOD TO DE 

EUNQEO BY SSQoOQO TO BE APPROPBIAIEQ FROM THE GENERAL FUNQo 

THE LEGAL SlaYILES ASSISTANCE P&QGRAM WJLL_Qff!AIE ON FUNQ$ 

ID BE APIIQPRIAIEO EBO~ A REVOLVING &CCQUNT pE AMouNTS PliO 

BY STATE AGENCIES FPR LeGAL $ERVICES BENQEREp BY~ 

JESPECIIyE A'ENCIES &I IN£ LEGAL $EAYICE$ ASSISTANCE 

PBpGRA!Lo 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTIQN. Section lo Intent. It is the Intent of 

the legislature to: 

tlJ insure .,proprlateo econo.l~alo and efficient use 

of attorneys by the executive branch of state govern .. nt; 

(2) provide a poo1 of highly co•petent full-ti .. staff 

attorney• available to state exe~utlve agencies ~ithln the 

office of the attorney generel; and 

(3) create a mechani•• fer review and approval of a 

state executive agency request te seek legal services 

outside of governeent. 

NEV SfctlpN, Section z, Oefinitl .. s, As wsed In [this 

act]• the fo11o~ing definitions apply: 

111 •soard• .aans the legal services revie~ board. 

(21 •special legal counsel• .sans an attorney licensed 

to practice la~ ~ho is not employed by a state executive 

agency on a full-time basis. 

Final Printing _/ / 
Gov. amendments - Dated#/#/J??enclosed 
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(3) •State executive ag.n<y• 11ean1 an elective 

official in the execytlve branch of state gov&rn .. nt or an 

office, depart .. nt, board, bureau, co•~isslon, or other 

sl•llar lnstr~ntallty In the executive branch of state 

govern.ent. 

HEM SECTIQN. Section 3. Staff attorneys authorized. 

A state executive a~y MY hire an attorney on a full-tl" 

basis. 111lthln the ll•lts of Its approprlatlont ltwn .. ~ 

-..--ftft-__.l'lerl H --ftfte exeeat+---...em:y- te--h+t'e 

i'!Hf t •• steff et._ey•-~~s-ei'-ttle--mt.,_..-..,~ 

on--Aa .. •t ~-.....- wltfteet--t~--eK~s--eenleftt e 

Mllts•et-e. 

NfM SE£TIONe S.Ctlon o\• Special 1 e<j&l counsel 

authorized. A state executive agency aay, within the li•lts 

of Its appropriation, hire• retain, or other•lse contract 

with additional special legal counsel to eeet Its legal 

services needs lfo an4 only If• granted written approval 

fr- the legal services revte111 board as provided In 

{sections 9 through l'l• 

HEM SECTJQI. Section '• Representing state executive 

agency -- special assistant attorney general designation not 

necessary. (lJ Notwithstanding 2-15-501• a full-ti~~e staff 

attorney or a special l~al counsel authorized by the state 

legal services revle111 board eay represent a state executive 

agency In anr court or Judicial proceeding. 
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(2) A full-ti .. staff attorney or a special legal 

coun5e1 authOrized by the state le9al 5ervices review board 

need not be desitnated a special assistant attorney general 

In order to represent a state executive agency in any legal 

proceeding. 

HEW SECTIQN• Section 6. Legal assistance progra~ 

subject to classification and pay plan. (11 There is a legal 

assistance progra. within the office of the attorney general 

co•posed ~fa pool of full-ti•e staff attorneys and related 

supportive staff hired by the attorney general. 

(2) An individual hired to work for the 1 egal 

assistance progr~ is not a ... ber of the attorney general's 

personal staff and is subject to the state classification 

and pay plan. 

NEW S£CTIQNe Section 1. legal assistance program 

function. The legal assistance progra. shall, if staff is 

available, render legal assistance, upon request. to any 

state executive agency with legal services needs that exceed 

the capacity or ability of that agency's existing legal 

staff. 

NEW SECIIQN. Section a. Attorney-client relationship. 

An attorney e.ployed by the attorney general and assigned to 

the legal assistance program shall •aintain a strict 

attorney-client relationship with any state executive agency 

requesting legal assistance. 

-It- HB 12 
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Nfti_5~Llalia Section 9. Legal services review board. 

There is a leqal services review board, which shall r~view 

and ~pprove or disapprove each written request fro• a state 

exec~~ive 2ge: ~, _u retain, contract with, or otherwise 

employ a specicil legal counsel. 

MEW SECTION. Section 10o Composition of board. The 

board consists of three eeebers. The .a~ers are: 

(1) the budget director or his designated 

representative, who shall act as cnair.an of the board; 

(2) the attorney general or his designated 

representative; and 

(3) the chief legal counsel to the governor. 

M~~ Section 11• Review and written approval 

required. The legal services review board shall review and 

approve or disapprove In writing each request by a state 

executive agency to use a special legal counsel to eeet its 

legal services needs. 

NEW SECTION• Section 12. Expenditure of funds without 

approval prohioited. No state executive agency aay expend 

public funds to temporarily retain or employ special legal 

counsel for the purpose of rendering legal services of any 

type to the agency without: 

(1) making a prior written request for legal 

assistance to the legal assistance program and receiving A 

written ~t+f+e~+en--~ha~--~he-e.e++ab+e ASSESSMENT Of THE 
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AlA!lABILIIY Of legal resources within the office of the 

attorney ~ener~l ere--e~+"~-~ed--~-~e-~+-+~~-of-~he+r 

espet+~y-er-&e+~+ty; and 

(Zl rtceiving the prior written approval of the legal 

services review board. 

NEW seciiOH• Section 13• Criteria for approval. The 

board aay not approve a state executive agency's request to 

use a special legal counsel unless the board deter•lnes 

that: 

(1) the ~tate executive agency•s existing full-tl~e 

legal staff •~ being used efficiently to the liaits of Its 

capacity or ability; 

(2t the aval1able legal resources within the office of 

the attorney qeneral are being used efficiently to the 

ll•lts of their capacity or ability and, therefore, cannot 

respond to the agency•s request; and 

(3) at least one of the following conditions exist to 

justify the need for a special leqal counsel: 

(al a teDPorary need exists for expertise In a 

soeclalized area of law; 

{b) an unusual and te~porary Increase exists in the 

state executive agency's legal services workload; 

(c) a substantial conflict of interest exists 

affecting all of the full-tiae staff attorneys or all but a 

number insufficient to handle the •attar; or 
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(d) a te•porary need for exten&ive legal work exists 

in a 9eographic area re.ote fro• the state executive office 

or offices. 

NEW $fCIIQ6. Section 1"• ftonltorlng of e~loyment -­

strict accountability. The board shall: 

(l) revie~ the teras of eaploy .. nt prior to granting 

approval to a state executive aqency•s reque~t for the use 

of a special legal counsel to ... t its legal sarvices needs; 

(2) •onltor all contracts resulting fro• the approval 

of a request for the use of a special legal counsel. 

per lodl call y review t.IM cr U:er I a under [sect I on ll], and 

ter•inate those contracts ~here such criteria have ceased to 

exlstl 

(3) require each state executive agency to strictly 

15 account for all fees, expenses, or other costs associated 

16 with the use of a special legal counsel; and 

ll (") require each state executive aqency to .. lntaln a 

18 public record of the teres of e8Ploy .. nt, the total a.aunt 

19 of coapensatlono and a full and lteelzed state .. nt showing 

20 hours worked and expenses Incurred for all special legal 

21 

22 

counsel e•ployed by the state executive aqency. 

NEW SECTlQNe Section 15. Board not to stipulate 

23 particular attorney. The board eay not stipulateo as a 

2" condition of approval, the Individual special legal counsel 

25 to be e~loyed by the state executive 3gency. The right to 
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hlr• the \ndl~idual ~t\ofney woo will 'erve ~~ spe~i~l legal 

counsel re1t1 sol•ly with the $tate eKecutive agency or the 

appropriate el~tcted Qfflcial• 

S~tctlon lC.• $9v•r•blllty. Jf a part of thi~ act is 

invalid, all valid parts that ~re severable fro~ the iovalid 

part re•ain In effect. lf a part of this act is invalid in 

one or •or• of Its appllcationst tne part remains in effect 

in all valid applications that are severable fro• the 

Invalid ~pplicatlonl• 

-End-
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March 23, 1979 

SENATE COMMITTEE OF THE WHOLE 

That House Bill No. 12, third reading bill, be amended as follows: 

1. Page 2, line 1. 
Following: "needs" 
Strike: "." 
Insert: "; and" 

2. Page 2, line 2. 
Following: line 1 
Insert: 11 WHEREAS, after an initial commencement period to be funded 

by $50,000 to be appropriated from the general fund, the legal 
services assistance program will operate on funds to be appropriated 
from a revolving account of amounts paid by state agencies for 
legal services rendered by the respective agencies by the legal 
services assistance program ... 



HOUSE OF REPRESENTATIVES 
April ll, 1979 

Governor•s Proposed Amendments to House Bill No. 12, reference 
bill, second printing, as follows: 

1. Page 3, line 8. 
Following: "appropriation" 
Strike: "; however, this does not authorize a state executive 

agency to hire full-time staff attorneys in excess of the 
numoer employed on August 4, 1978, without the express consent 
of the legislature" 
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The l~onorable :illiam ~-lathers 
President of t e Senate 
State Capitol 
Helena, Montana 59601 

The Honorable Harold Gerke 
Speaker of the House 
State Capitol 
Helen a, i1ontana 5 9601 

Dear President Mathers and Speaker Gerke: 

r-lay 14' 1979 

In accordance ~~ith the power vested in me as Governor by the Constitu­
tion and the la\/S of the State of Hontana, I hereby veto House Bill No. 12 
"AI·J ACT TO IiJSURE APPROPRIATE, ECONO!vliCAL, AND EFFICIENT USE OF ATTORNEYS 
BY THE EXECUTIVE BRAnCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAi'•l IN THE 
O~FICE OF THE ATTORNEY GENERAL; AMD TO CREATE A LEGAL SERVICES REVIEW 
BOARD." 

I am unable to approve House Bill ilo. 12 providing for a legal assist­
ance program. The bill states that it is intended to "create a pool of 
highly competent full-time staff attorneys within the office of the Attorney 
General" to be the 'law firm' of first ~·esort for any legal services needed 
beyond the capacity of the ability of state executive agencies." According 
to the fiscal note accompanying the bill it was contempleted that during 
the 1980-81 biennium the pool ttmuld consist of five attorneys and tvJO 
clerical personnel at a total cost of $334,844. The fiscal note assumed 
the pool v1ould support itself by charging agencies using its services at 
$25 per hour. Additionally, the Legal Services Review Board which was also 
created by House Bill No. 12, would cost an additional $55,658 over the 
biennium for a total cost of $446,160. The fiscal note indicated no reliable 
estinate could be made of any savings by enactrr;ent of this rreasure. 

The attorneys in the pool are subject to the state's classification and 
pay plan, which thereby limits the state's capacity to pay the salaries 
necessary to attract attorneys with the experience and expertise required 
to ade~uately represent the State, particularly in major cases w~ere the 
State's exposure is the greatest. These include personal injury ar,d damage 
clai;Js, •.;atet' rights, taxation, Indian jurisdiction rr:Jtters, protection of 
our natur·al reso:_;:~ces, all of 1·1hich involve millions of dollal'S cf exposure 
to U12 St:'ite of i-1o:1tana. l·l0.ny of th.::se suits are th2 result cf the fact 
that bj reason of the 1972 Constitution the state h0s lost its irrmunity to 
suit. 
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Beca~se of the limitation on the state's ability to pJy full-time 
attorneys, in all likelihood the state will continue to be able to 
attract only recent graduates with limited experience in the practice of 
la1·J and pcrticular·ly in the trial of cases. It is quite possible, 
therefore that the state could end up paying out vast su~s of money in 
judgments wnile these relatively inexperienced attorneys learn their 
craft. 

Some of my department heads have expressed their deep concern about 
this legislation and have indicated their reluctance to utilize the 
services of pool attorneys in major cases. 

In an effort to get better control of private retained counsel on 
November 6, 1978 I issued Executive Order No. 15-78 which requires alJ 
executive branch agencies to submit requests to engage private legal 
counsel to the Legal Service Review Committee. The cowmittee is conoosed 
of the Governor's legal counsel, the Budget Director and the Attor·ney 
General's representative. The only requests for outside counsel that 
can be approved must meet strict criteria. All existing retainers of 
private legal counsel as well as new requests will periodically be re­
vie\'ied by the Committee to insure that the State is adequately represented 
at the lowest possible cost. The Legal Services Review Committee's 
composition and funcations are almost identical to those provided in 
House Bill 12. 

Seeing no savings to be derived from the legal service proVlSlons 
in this measure and not wishing to limit the State's capacity to be 
represented by attorneys having the experience and expertise equal to 
those practicing against the State I am unable to approve this measure. 

I believe the Leg a 1 Services Rev i ev1 Committee v;i 11 cant i nue to 
carefully review agency requests for utilization of private counsel 
needed by the State on a case by case basis. At the sa~e time agencies 
will be encouraged to utilize their own full-time staff counsel and the 
Attorney General's staff to the maximum extent. 

For these reasons I veto House Bill No. 12. 

Sincerely, 

G/~.r~ 
THOi'li\S L. JUDGE u 
Governor 

cc: Honorable Frank Murray 


