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__HOUSE __ BILL NO. _12

INTRODUCED BY

BY REQUEST OF THE INTERIM SUBCOMMITTE ON SY¥ATE LEGAL

SERVICES AND ELECTION LAWS

A BILL FOR AN ACT ENTITLED: ™AN ACT YO INSURE APPROPRIATE,
ECOMOMICALs AND EFFICIENT USE OF ATTORNEYS BY THE EXECUTIVE
BRANCH; TO PROVIDE A LEGAL ASSISTAMCE PROGRAM IN THE OFFICE
OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES

REVIEW BOARD.™

WHEREASy the employment of experienced, full-time staff
attorneys by the executive oranch is an economicals
efficienty and effective means of meeting the state's legal
services needs; and

WHEREASy the use of contract or retained special Jlegal
counsel should be Timited and closely scrutinized; and

WHEREASs a3 pool of highly compatent full-time staff
attorneys within the office of the attorney general should
be the ®Jaw firm® of first resort for any legal services
needs beyond the capacity or ability of state executive
agencies; and

WHEREASs there are instances when it is necessary for
the executive branch to retain or otherwise hire special

legal counsel outside of government to meet the state’s
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legal services needse.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEM _SECTION. Saction le Intente It is the intent of
the legislature to:

{1) insure appropriates sconomicaly 2nd ef ficient use
of attorneys by the executive branch of state government;

{2) provide a pool of highly competent full-time staff
attorneys available to state aexecutive agencies within the
office of the attorney generailj and

(3) create a aechanism for review and a2pproval of a
state executive agency request to seek Jegal services
outside of governsent.

NEMW _SECTIONe Section 2. Definitionse As used in [this
act]e the following definitions applys

(1) "Board® means the legal services revliew board.

[2) ®Special Vegal counsel™ means an attorney licensed
to practice law who is not employed by a state executive
agency on 8 full-time basis.

{3) %S5tate executive agency” me ans an elective
official in the executive branch of state government or an
offices departments boarde bDureauy commissiony or other
similar instrumentality in the executive branch of state
government.

NEMW SECYIQONs Section 3. 5Staff attorneys authorized.

A state executive agency may hire an attorney on a full-time
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basiss within the limits of its appropriation; howevers this
does not authorize a state exeacutive agency to hire
full-time staff attorneys in excess of the number eaployed
on  August 4y 1978s without the eaxpress consent of the
legislature.

NEM SECTION. Sectlion &. Special lTegal counsel
authorizede A state executlve agency mays within the limits
of its appropriationy hiree retaine or otherwise contract
with additional special legal counsel to meet its legal
services needs ify and only ife granted written approval
from the leyal services review board as provided in
{sections 9 through 15].

MEM_SECYION. Section 5. Representing state executive
agency -- special assistant attorney general designation not
necessarye. (1) Notwithstanding 2-15-501, 2 full-time staff
attorney or a special legal counsel authorized by the state
legal services review board may represent a state executive
agency in any court or judicial proceeding.

(2) A full-timse staff oasttorney or a special legal
counsal authorized by the state legal services review board
need not be designated & special assistant attorney general
in order to represent a state executive agency in any legal
proceedinge

NEW_SECTIIONe 5Section 6. Legal assistance program —-

subject to classification and pay plane (1} There is a legal
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assistance program within the office of the attorney general
rompased of 3 pool of fuil-time staff attorneys and related
supportive staff hired by the attorney generale.

{2) An indivicual hired to work for the legal
assistance program is not 3 member of the attorney genaral®s
personal staff and is subject to the state classification
and pay plar.

BEM_SECII{MNe Svction 7. Legal assistance program -—-
functione The 1legal assistance prograa shall, if staff is
availables renier legal assi:tances upon requesty to any
state executive agency with legal services needs that exceed
the capacity or ability of that agency®s existing legal
staff.

MEM SECYION,s Section 8. Attorney-client relationshipe.
An attorney employed by the attorney general and assigned to
the 1legal assistance progras shall wmaintain a strict
attorney-client relationship with any state executive agéncy
requesting legal assistancee.

MEM _SECTIDN. Section 9. Llegal services review board.
There is a legal services review boardy which shall review
and approve or disapprove each written request from a state
executive agency to retains contract withs or otherwise
employ a special legal counsel.

BEM SELIIQOMs Section 10. Composition of beards The

board consists of three wmcabers. The members are:
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(1} the budget director or his designated
representatives who shall act as chairman of the board;

{2) the attorney general or his designated
representative; and

{3) the chief legal counsel to the governore

HMEM SECTIONG Section 1l. Review and written approval
requirede The legal services review board shall review and
approve or disapprove in writing each request by a state
executive agency to use a special legal counsel to meet its
legal services needss

NMEM SECTIONa Section 12. Expenditure of funds without
approval prohibiteds No state executive agency may expend
public funds to temporarily retain or employ special legal
counsel for the purpeose of rendering legal services of any
type to the agency without:

{1) making a prior written request for legal
assistance to the legal sssistance program and receiving
written notification that the available legal resources
within the office of the attorney general are being used to
the 1imits of their capacity or ability; and

{2) receiving the prior written approval of the legal
services review boards.

NEM SECTIONa. Section 13 Criteria for approvale The
board wmay not approve a state executive agency's request to

use a special legal counsel wunless the board determines
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thats

(1) the state executive agency's existing full-tioe
legal staff is being used efficiently to the limits of its
capacity or ability;

{2) the available legal resources within the office of
the attorney. general are being used efficiently to the
limits of their capacity or abllity ands therefores c3annot
respond to the agency's request; and

(3) at least one of the following conditions exist to
justify the need for a special legal counsel:

{2} a temporary need exists for expertise in a
specialized area of law;

{d) an unusual and temporary increase exists in the
state executive agency's legal services workload;

{c} a substantial conflict of interest exists
affecting a1l of the full-time staff attorneys or all but a
number insufficient to handle the matter; or

{d) @& temporary need for extensive legal work exists
in a geagraphic area remote from the state executive office
or offices.

MES SECTI(N. Section l4e Monitoring of employment -—-
strict accountabilitys. The board shall:

{1} review the terms of employment prior to granting
approval to a state executive agency®s request for the use

of a special legal counsel to meet its legal services needs;

-—6-



-~ O

>

10
11
12
13
14
15
16
17
18
19
20
21

22

24
25

LC S064/01

(2} monitor all contracts resulting from the approwval
of a request for the use of a special legal counsel,
periodically review the criteria under [section 13])y and
terminate those contracts where such criteria have ceased to
exist;

(3) require each state executive agency to strictly
account for all feess cxpensess or other costs associated
with the use of a special lega? counsel: and

{4) require each state executive agency to maintain a
public record of the terms of employmenty the total amount
of compensationy and a full and itemized statement showing
hours worked and expenses incurred for all special legal
counsel employed by the state executiwve agency.

NEM SECTIOMs Section 15. Board not to stipulate
particular attorney. The board may not stipulatey as a
condition of approvals the individual special legal counsel
to be eamployed by the state executive agencye The right to
hire the individual attorney who will serve as specia) legal
counsel rests solely with the state executive agency or the
appropriate elected official.

Section 16« Severabilitye. If a part of this act is
invalids all valid parts that are severable from the invalid
part remain in effecte If 3 part of this act is invalid in
one or more of its applicationsy the part remains in effect

in a1l walid applications that are severable from the
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STATE OF MONTANA
Request No. 132-79
FISCAL NOTE
Form BD-15

In compliance with a written request received January 25, 1979 | there is hereby
submitted a Fiscal Note for House Bill 12  pursuant to Chapter 53, Laws of Montana,
1965 - Thirty-Ninth Legislative Assembly. Background information used in developing
this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 12 is an act to provide a Legal Assistance Program in the Office of the
Attorney General and to create a Legal Services Review Board.

ASSUMPTIONS :

Legal Assistance Program
1. Assume 5,300 hours attorney time in FY 1980; 7,800 hours in FY 1981.
2. Assume the staff for the first year would be acquired at different intervals,
resulting in 2 FTE @ 1 full year, 4 FTE @ 10 months and 1 FTE @ 6 months.
Staffing will consist of 5 attorneys and 2 clerical employees.

3. Assume $25 per hour would be charged to the agencies requesting services.
Legal Services Review Board
1. The Board will require 1 FTE attorney to monitor contracts and assist the

Board, and .5 FTE for clerical support. This is based upon the assumption
that the monitoring of contracts will require constant examination and review
of agency records, etc.

2. The attorney will be required to travel to monitor contracts.

FISCAL IMPACT:

FY 80 FY 81
Legal Assistance Program
Personal services $127,433 $151,940
Operating expenses 24,647 25,899
Equipment 4,925 0
157,005 177,839
Legal Services Review Board
Personal services 24,672 26,154
Operating expenses 2,151 2,181
Fquipment 500 0
27,323 28,335
Total cost of establishing a legal assistance
program and a Legal Services Review Board* $184,328 $206,174

L & oo o

BUDGET DIRECTOR \

Office of Budget and Program Planning
(Continued on Page 2 Date: /Y"/!'?f




Page 2

*The Subcommittee on State Legal Services and Election Laws report on State Legal
Services indicates that "the legal assistance program in the Attorney General's office
will be able to provide high quality legal services to state executive agencies at a
reduced cost that should produce sizeable savings through increased efficiencies in
operation and reduced reliance upon private sector attorneys.”

A reliable estimate of the indicated savings cannot be determined with available data.
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Approved by Committee
on Judiciary

HOUSE BILL NO. 12
INTROOUCED BY SCULLY
BY REQUEST OF THE INTERIM SUBCOMMITTEE ON STATE LEGAL

SERVICES AND ELECTION LAWS

A BILL FOR AN ACY ENTITLED: ™AN ACT TO INSURE APPROPRIATE,
ECONOMICALs AND EFFICIENT USE OF ATTORNEYS BY YHE EXECUTIVE
BRANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFILE
OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES

REVIEW BOARD.™

WHEREASs the employment of experienceds full-time staff
attorneys by the executive branch is an economicaly
efficients and effective means of meeting the state®s legal
services needs; and

WHEREASy the use of contract or retained special legal
counsel should be limited and closely scrutinized; and

WHEREASs a3 pool of highly competent full-time staff
attorneys within the office of the attorney general should
pe the ®iaw firm® of first resort for any legal services
needs beyond the capacity or ability of state executive
agencies; and

WHERFASy there are instances when it is necessary for
the axecutive branch to retain or otherwise hire special

lejal counsel outside of government to meet the state's
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legal services needss
oE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEM_SECTIOM. Section l. Intent. It is the intent of
the legislature to:

(1) insure appropriates economicale and efficient use
of attorneys by the executive branch of state government:

{2y provide a pool of highly competent full-time staff
attorneys available to state executive agencies within the
office of the attorney generali and

(3) create ‘3 mechanism for review and approval of a
state executive agency request to seek legal services
cutside of governments

NEW_SECTIOM, Section 2. Definitionse As used in [this
actls the following definitions apply:

(1) "Board™ seans the legal services review bhoard.

(2) ™Special legal counsel™ means an attorney licensed
to practice law who is not employed by a state executive
aqency on 3 full-time basise

(3) "State executive agency®™ means an elective
officiul in the executive branch of state government or an
uvfticey departments boards bureaus commissiony or other
similar instrumentality in the executive branch of state
governmant.

NEW SECTIONs Section 3. Staff attorneys authorizede

4 state executive agency may hire an attorney on a full-time

-2- HB 12
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basiss Wwithin the limits of its appropriation; howevers this
does not gauthorize a state executive agency to hire
full-time staff attorneys in excess of the number employed
on  August 4y 1978 without the express consent of the
legislaturee

NEW_SELTIQNs Section &« Special legal counsel
autheorizeds A state executive agency mays within the limits
of its appropriations hires» retaine or otherwise contract
with additional special 1leqgal counsel! to meet its leqal
services needs ify and only ife granted written approval
from the leyal services review board as provided in
[sections 9 throuqh 15].

NEM_SECIION. Section 5. Representing state executive
agaency -- special assistant attorney general designation not
necessarye (1) MNotwithstanding 2-15-501s a3 full-time staff
attorney or 3 special legal counsel authorized by the state
legyal services review board may represent a state executive
agency in any court or judicial proceedinge

(2} A full-time staff attorney or a special legal
counsel authorized by the state legal services review board
need not be designated a special assistant attorney general
in order to represent 3 state executive agency in any legal
proceedinge.

NEW _SECIIQNa Section 6. Legal assistance program --

subject to classification and pay plane {1) There is a lega?
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sssistance proyram within the cffice of the attorney general
composed of a pool of full-time staff attorneys and related
supportive staff hired by the attorney generale.

{2} An ingividual hired to work for the tegat
assistance program is not a membaer of the attorney general's
personal staff and is subject to the state classification
and pay plans

NeW SECIIGN,. Section 7. Legal assistance program -~
function. The legal assistance program shall, if staff is
availables render legal assistances upon requests to any
stote executive agency with legal services needs that exceed
the capacity or ability of that agency®s existing legal
staff.

NEW_SECIION. Section B. Attorney-client relationship.
An attorney employed by the attorney general and assigned to
the legal assistance program shall maintain a strict
attornaey-client relationship with any state executive agency
regquesting JTegal assistance.

NEM_SECYIONs Section 9« Legal services review boards
There is a legal sarvices review boards which shall review
and approve or disapprove each written request from a state
executive agency to retaine contract withsy or otherwise
employ a special legal counsel.

NEW_SECIIUN. Section 10s Composition of boarde The

board consists of three memberse The members are?

—gem HB 12
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{1) the budget director or his designated
representatives who shall act as chairman of the board;

(2) the attorney qeneral or his designated
representative; and

{3) the chief legal counsel to the governore

NEW _SECTIQNa Section 1ll. Reviaw and written approval
requirede The Jlegal services review board shall review and
approve or disapprove in writing each request by a state
executive agency to use a special legal counsel to meet its
legal services needse.

NEW_SECIIONe Section 12. Expenditure of funds without
approval prohibitede No state executive agency may expend
sublic funds to temporarily retain or employ special legal
counsel for the purpose of rendering legal! services of any
type to the agency without:

(1) wmaking 3 prior written request for legal
assistance to the legal assistance program and receiving A
written mnotifieation--that--the-avaitabte ASSESSMENT OF THE
AYAILABILIIY OF legal resources within the office of the
attorney gyeneral are--peing--used--to—-the-timits-of-thetr
eapacity—or—abi¥ity; and

t{2) receiving the prior written approval of the legal
services raview board.

NEW _SECTION. Section 13« Criteria for approvale The

voard may not approve 3 state executive agency's request to

-5- HB 12
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use a3 special 1legal counsel wunless the board determines
that:?

{1} the state executive agency's existing full-time
Tegal staff is being used efficiently to the Yimits of its
capacity or ability;

{2) the available legal resources within the office of
the attorney general are being used efficiently to the
limits of their capacity or ability ands thaerefores cannot
respond to the agency's request: and

{3) at least one of the following conditions exist to
justify the need for a special legal counsel:

{ay a temporary need exists for expertise in a
specialized area of law;

{t) an unususl and temporary increase exists in the
state exccutive agency's legal services workload;

{c)} a substantial confliict of interest exists
affecting all of the full-time staff attorneys or all but a
number insufficient to handle the matter; or

(d} a tesporary need for extensive Yegal work exists
in a gqeographic aread remote from the state executive office
or officase

MEM_SECIXQN. Section l4. Monitoring of employment —
strict accountabititye The board shall:

(1) review the teras of employment prior to granting

approval to a state executive agency's request for the use

-t HB 12
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of a special legal counsel to meet its legal services needs;

{2) w=monitor al) contracts resulting from the approval
of a request for the use of a special legal counsels
periadically review the criteria wunder {section 1I3]e and
tarminate those contracts where such criteria have ceased to
exists

(3) require e~ach state executive agency to strictly
account for 311 feess expensesy or other costs associated
with the use of a special legal counsel; and

}4; raquire each state executive aqéhcy to m3intain a
public record of the terms of employments the total amount
of compensationy and a full and itemized statement showing
hours worked and expenses incurred for all special legal
counsel employed by the state executive agencys

MEH_SECTIONs Section 15 Board not to stipulate
particular attorney. The board may not stipulates as a
condition of approval: the individual special legal counsel
to be employed by the state executive agency. The right to
hire the individual attorney who will serve as special laegal
counsel rests solely with the state executive agency or the
appropriate elected official.

Section 16« Severability. If a part of this act fs
invalide 311 valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in

one or more of its applicationss the part remains in effect

-7- HB 12
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HOUSE BILL NOe. 12
INTROOUCED BY SCULLY
BY RFQUEST OF THE INTERIM SUBCOMMITTEE ON STATE LEGAL

SERVICES AND ELECTION LAWS

A BILL FOR AN ACT ENTITLED: AN ACT TO INSURE APPROPRIATE,
ECONOMICALy AND EFFICIENT USE OF ATTORNEYS BY THE EXECUTIVE
BPANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE
OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES

REVIEW BOARD.*™

WHEREASs the employment cof experienceds full-tiee staff
attorneys by the executive branch is an economicale
efficienty and effective mesns of meeting the state®s legal
services needs; and

WHEREASs the use of contract or retained special legal
counsel should be limited and closely scrutinized; and

WHEREASs a pool of highly competent full-time staff
attorneys within the office of the attorney general should
pe the ®law firm® of first resort for any legal services
needs beyond the capacity or ability of state executive
agencies; and

WHEREASy there are instances when it is necessary for
the executive branch to retain or otherwise hire special

lejal counsel owutside of government to meet the state®s
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legal services neecs.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEM_SELJII0ONa Section 1. Intent. It is the intent of
the legislature to:

(1) insure appropriates economicaley and efficient use
of attorneys by the executive branch of state government;

{2) provide a pool of highly competent full-time staff
attorneys available to state executive agencies within the
office of the attorney general; and

t3) <create ‘a mechanism for review and approval of a
state executive agency request to seek legal services
outside of government.

NEM _SECIIOMe Section 2+ Definitionse As used in [this
act}s the following definitions apply:

{i} ™Boarc™ means the legal services review board.

{2) "Special lagal counsel®™ means an attorney licensed
to practice law who is not employed by a state executive
agency on & full-time basise

{3) ™State executive agency"™ means an elective
official in the executive branch of state governmsent or an
oftices gepartmenty boards bureaus <commission, or other
simitar instrumentality in the executive branch of state
governmente

NEY_SECILIUNa Section 3. Staff attorneys authorizeds

A state executive agency may hire an attorney on a full-time

-2- 1B 12
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basisy within the limits of ity appropriastion; howevers this
does not aJuthorize a state executive agency to hire
full-time staff attorneys in excess of the number employed
on  Auygust 4&e 1978y without the express consent of the
legislatures.

NEW_SECIION. Section & Special legal counsel
authorizeds A state executive agenCy mays within the limits
of its appropriations hires retaine or otherwise contract
with additional special 1leqsl counsel to meet its legal
services needs ifsy and onty ifs gyranted written approval
from the legal services raview board as provided in
[sections 9 through 15]}.

NEM_SECIION. Section S. Representing state executive
agancy -~ special assistant attorney general designation not
necessarys {1} MNotwithstinding 2~15-501y a full-time staff
attorney or a special legal counsel authorized by the state
lega? services review board may represent a state executive
agency in any court or judicial proceeding.

{2y A full-time staff attorney or a special legal
counsel authorized by the state legal services review board
need not be designated a special assistant attorney genaral
in oruer to represent a state executive agency in any legal
proceedinge.

NEW _SECTION. Section &. Legal assistance prograe --

subject to classification and pay plan. (1) There is a legal
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assistance proyram within the office of the attorney general
conposed of a pool of full-time staff attorneys and related
suppourtive staff hired by the attorney qenerale

(2} An individual hired to work for the legatl
assistance program is not a member of the attorney general's
personal staff and is subject to the state classification
and pay plane

NEW _SECIIOQNe Section T. Legal assistance program --—
functions The 1legal assistance program shall, if staff is
availables render legal assistances wuwpon reguesty to any
state executive agency with leyal services needs that exceed
the capacity or ability of that agency®s existing legal
staffe

NEW_SELIION. Section B. Attorney-client relationshipe
An attorney employed by the attorney general and assigqned to
the tegal assistance program shall wmaintain a strict
attorney-client relationship with any state executive agency
raquesting legal assistance.

NEM_SECTIQON. Section 9. tLegal services review boarde
There is & legal services review boards which shall review
and approve or disapprove each written request from a state
executive agency to retains contract withs or otherwise
employ a special! legal counsel.

NEW_SECIIONs Section 10e Composition of boarde The

board consists of three members. The members are:

—ty- HB 12
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{1} the budget director or his designated
representatives who shall act as chairman of the board;

{2) the attorney general or his designated
representative; and

(3) the chief legal counsel to the governore

NEW_SECTINa Section ll. Review and written approval
requireds The legal services review board shall review and
approve or disapprove in writing each request by a state
executive agency to use a special legal counsel to meet its
legal services needse

NEW_SECIIGNe Section i2e. Expenditure of funds without
approval prohipited. No state executive agency wmay expend
sublic funds to temporarily retain or employ special legal
counsel for the purpose of rendering legal services of any
type to the agency without:

(1) making a3 prior writtan request for legal
assistance to the legal assistance program and receiving A
written motifiestion--theat--the-svar¥abie ASSESSMENI _OF THE
AVAILABILIIY OF legal resources within the office of the
attorney gyeneral ere--berng--used--to--the-Itmits—of-their
enpaerty-or-abtt+ey; and

{2} receiving the prior written approval of the legal
services review board.

NEW SECTIUNs Section 13« Criteria for approvale The

voard may not approve a state executive agency's request to

-5- HB 12
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use a3 special legal! counsel unless the board determines
that:

{1} the state executive agency's existing full-time
leyal staff is being used efficiently to the limits of its
capacity or ability;

{2} the available legal resources within the office of
the ottorney general are being wused efficiently to the
limits of their capacity or ability ands therefores cannot
respond to the agency®s reguests and

(3} at least one of the following conditions exist to
justify the need for a special legal counsel:

tay a temporary need exists for expertise in a
specialized area of Jaw;

{b) an unusuasl and temporary increase exists in the
state executive aqgency®s legal services workload;

{cy a substantial conflict of interest exists
affecting all of the full-time staff attorneys or all but a
number insufficient to handle the matter; or

{¢) a temporary need for extensive legal work exists
in a geographic area remote from the state executive office
or officess

HEW SECIEI0OH. Section l4e Monitoring of employment -~
strict accountability. The board shail:

(1) review the terms of employment prior to granting

approval to a state executive agency's request for the use

-6- HB 12



10
1
12
13
14
s
16
17
18
19
20
21
22
23
24

25

H8 0012/02

of a special legal counsel to meet its legal survices needs;

{2) monitor a1 contracts resulting from the approval
of & request for the wuse of a special legal counsels
periodically ruview the criteria under {section 13}y and
terminate those contracts where such criteria have ceased to
axist;

{3) regquire each state executive agency to strictly
account for all feess expensess or other costs associated
with the use of a special legal counsel; and

{4) reguire each state executive agency to maintain a
public record of the terms of employmentes the total amount
of compensationy and a full and itemiZzed statement showing
hours worked and expenses incurred for 2all special laegal
counsel employed by the state executive agencye

NEW_SECTIONs Section 15. Bdoard not to stipulate
particular attorneys The board may not stipulates as a
condition of approvals the individual special legal counsel
to be amployed by the state executive asgencye The right to
hire the individual attorney who will serve as special legal
counsel rests solely with the state executive agency or the
appropriate elected officiale

Section 16« Severabilitye. If a part of this act is
invalide 211 valid parts that are severable from the invalid
part remain in effecte If 3 part of this act is invalid in

one or more of its applicationss the part remains in effect

-7- HB 12

in a1 wvalid applications that

invatid applicationse

-End~

are

HB 0012/02

severable

from the

HB 12



46th lLegislature

13

14

15

L6

17

1R

L

20

HB 0012/03

HOUSE BILL NG. 12
INTROCUCED BY SCULLY
BY ALGUESY OF THE INTERIM SUBCOMMITTEES ON STATE LEGAL

SERVICES AND ELECTION LAWS

A BILL FOR AN ACT ENTITLEG: ™AN ACT TU INSURE APPROPRIATE,
CTUMOMICAL:  AND EFFICIENT USE OF ATTORNEYS 8Y THE EXECUTIVE
BRAMULH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM [N THE OFFICE
OF THE TTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES

REVIEW BUARD™

WHEREASs the employment of experienceds full-time staff
attorneys by the executive branch is an economicals
efficienty and effective means of meeting the state®s ltagal
services needs; and

WHEREASs the use of contract or retained special legal
counsel should be limited and closely scrutinized; and

WHEREASs 2 pool of highly compatent full-time staff
attorneys within the office of the attorney general should
be the ™law firm™ of first resort for any legal servicas
needs beyond the capacity or ability of state executive
agencies; and

WHEREASs there are instances when it is necessary for
the executive branch tc retain or otherwise hire special

legal counsel outside of governsent to mest the state’s
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legal services needse
BE 1T ENACTED B8Y THFE LEGISLATURE OF THE STATE OF MONTANA:

HEw SECTII{Ne Section le Intente It is the intent of
the legislature to:?

{1} insure appropriates economicaley and efficient use
of Aattorneys by the executive branch of state government;

{2) provide a pool of highly competent full-time staff
attorneys available to state exacutive agencies within the
office of the attorney general; and

{31 create a3 mechanism for review and approval of a
state executive agency request to seek ‘legal services
outside of governsent.

MEW SECTION, .Section 2. Definitions. ASs used in [this
actje the following definitions apply:

{1) "Board™ means the legal services review board.

{2) ™Special legal counsei™ means an attorney licensed
to practice Yaw who is not employed by a state executive
agency on a full-time basise

{3} *"3tate executive agency" means an elective
official in the executive branch of state government or an
offices departments boardsy bureaus commissions or other
similar instrumentality in the executive Branch of state
government.

SL4 SECIIOMN. Section 3. Staff attorneys asuthorized.

A state executive agency wmay hire an attorney on a full-time

-2- HA 12
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basise within the limits of its appropriation; howevers this
does not authorize a state executive agency to hire
full-time staff attorneys in excess of the number employed
on  August 4y 1978: without the express consent of the
legislaturees

NEM_SECTIONs Section &« Special
authorized. A state execwtive sgency mayr within the lisits

Yeqal counsel

of its epprepristion: hires retaine or otherwiss centract
with additional special legal! coumsel! to meet its legal
services needs ifs ond only ifs greanted written approval
from the legal services revidw board as provided in
[sections 9 through 15 ).

NEM SECYION. Section S. Representing state executive
agency -- special assistant attorney generalt designation not
necessarys (1) Motwithstanding 2-15-501s a full-time staff
attorney or a special leyal counsel authorized by the state
legal saervices review board may represent a state executive
agency in any court or judicial proceeding.

(2) & full-time staff attorney or a special Yegal
counsel authorized by the state legal services review board
need not be designated a special assistant attorney general
in order to represent a state executive agency in any legal
proceeding.

NLW_ SECIION. Section 6. Legal! assistance program —--

subject to classification and pay plar. {11! There is a legal

-3 He 12
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assistance program within the office of the attorney gencral
compused of a pool of full-time staff attorneys and related
supportive staff hired by the attorney generals

{2) An individual nired to work for the legal
assistance prograa is not a member of the attorney general‘s
personal  staff and is subject to the state classification
and pay planes

MEM SECTIOM. Section Te Legal assistance program --
functions The legal assistance program shatle if staff is
availables render legal assistances upon reguests to any
state executive agency with legal services needs that exceed
the capacity or ability of that agency®s existing Tegal
staffe

NMEM _SECTIOM. Section 8. Attorney-client relationshipe
An attorney employed by the attorney general and assigned to
the legat assistance program shall maintain a strict
attorney~client relationship with any state executive agency
reguesting legal assistance.

MEW SECIION, Section 9. Legal services review board.
There is a legal saervices review boarde which shall review
and approve or disapprove edach written request from a state
executive agency to retains contract withe or otherwise
employ a special legal counsels

MEW _SECTION. Section 1Ge Composition of bosro-

Loard consists of three meaberse The members are:d

-4 - Hioie2
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{L}y the budget director or his gesignated
representatives who shall act as chairman of the board;

(2} the attorney general or nis designaten
reprasentative; oand

(3} the chief legal counsel to the governor.

HEW _SECIIGNs Section lie Review and written approval
requireds The legal services review board shall review and
apgrove or disapprove in writing each request by a3 state
executive agency to use a spacial! legal counsel to eeet its
legal services needse

NEW SECIIQN. Section 12« Expenditure of funds without
dpproval prohibiteds No state executiva agency may expend
public funds to temporarily retain or employ special legal
counsel for the purpose of rendering lagal services of any
type to the agency without:

{1y wmaking a prior written request for legal
assistance to the legal assistance program and receiving 4
written mnetrficatiron-—that--the—avaibabde ASSESSMENT OF THE
AYALLABILITY OF legal rescurces within the office of the
atterney general are--being--used--to--the-tiwxita~of-their
ecapacrey-or-abitity: and

[2) receiving the prior written approval of the leqal
services review boards.

NEW SECTIUNa Section 13e. Criteria for apnrovale The

board may not approve a state executive agency's request to
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use a special lYegal counsel unless the board determines
that:

{1) the state executive agency's existing full-time
legal staff is being used efficiently to the limits of its
capacity or ability;

{21 the avasilable legal resocurces within the office of
the Jttorpey generd? are being wused efficiently to the
lTimits of thesr capacity or ability ance tnerefores, cannot
respond to the agency®s request; and

{3) at least one of the following conditions exist to
justify the need for a special legal counsel:

(a) a temporary need exists for expertise in A
specialized area of law;

{b) an unusual and temporary increase exists in the
state executive agency®s legal services workload;

{c} a substantiatl conflict of interest exists
affecting all of the full-time staff attorneys or all but a
number insufficient to handle the wmattarj or

(d) a temporary need for extensive legal work exists
in a geoyraphic area remote froe the state executive office
or offices.,

ME®W _SECILQNe Section lea Monitoring of employment --
strict accountabilitye The board shall:

(1) review the terms of employment prior to qgranting

approval to & state executive agency's request for the use

-6- HD 12
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of a special legal counsel to meet its legal services needs;

(2) monitor all contracts resulting from the approval
of a request Ffor the use of a special legal counsel,
periodically revic; tha criteria wunder [section 13]e and
terminate those contracts where such criteria have ceased to
exist;

{3} require each state executive agency to strictly
account for all feess expensess or other costs associated
with the use of a special legal counsel; and

(4) require each state executive agency to maintain 3
public record of the teras of esployments the total amount
of compensations and 3 full and itemized statement showing
hours worked and expaenses incurred for ail special legal
counsel employed by the state executive agency.

NEM _SECTIONs Section 15. Board not to stipulate
particular attorney. The board may not stipulates as a
condition of approvals the individual special Yegal counsel
to be employed by the state executive agencys The right to
hire the individual attorney who will serve as special legal
counsel rests solely with the state executive agency or the
approupridte elected officiala.

Section 16. Severability. If a part of this act is
invalidy all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in

one or more of its applicationse tie part remains 10 effect

-7~ HB 12
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HOUSE BILL NO. 12
INTRODUCED BY SCULLY
BY REUGUEST OF THE INTERIM SUBCOMMIYTEE ON STAVE LEGAL

SERVICES AND ELECTION LAWS

A BILL FOR AN ACT ENTITLED: ™AN ACT TO INSURE APPROPRIATE,
ECONOMICALs AND EFFICIENY USE OF ATYORNEYS BY THE EXECUTIVE
BRANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE
OF THE ATTORNEY GENERAL3; ANO TO CREATE A LEGAL SERVICES

REVIEW BOARD."

WHEREASs the employment of experienceds full-time staff
attorneys by the executive branch is an econowicaly
efficients and effective means of meeting the state's leqgal
services needs; and

WHEREASs the use of contract or retained special legail
counsel should be limited and closely scrutinized; and

WHEREASy a3 pool of highly competent full-time staff
attorneys within the office of the attorney general should
be the "law fire® of first resort for any legal services
needs beyond the capacity or ability of state executive
agencies; and

WHEREASe there are instances when it is necessary for
the executive branch to retain or otherwisc hire special

legal counsel outside of government to meet the state's
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legal services needswi_AND

MHEBEASs AEIER AN INITIAL COMMENCENENY PERICD IO _RBE
EUNDEQ _BY $30.000 YO BE APPROPRIATED FROM THE GENERAL FUNDs
JHE _LEGAL SERYICES ASSISTANCE PROGRAM WILL OPERATE QN FUNDS
IO __BE _APPROPRIATED FROM A BEVOLYING ACLOUNY OF AMOUNTS PALD
DY _STAIE AGENCIES FOR__LECAL _SERVICES RENDERED__BY _THE
BESPECTIVE AGENCIES 8Y THE LEGAL SERYICES ASSESTANCE
EROGRAM.
BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW_SECTIONS 'Section le Intente It is the intent of
the legislature to:

(1} insure appropriates economicals and efficient use
of attorneys by tHe executive branch of ;tate government;

{2) provide a poo) of highly competent full-time staff
attorneys available to state executive agencies within the
office of the attorney general; and

{3) create a mechaniss for review and approval of a
state executive agency request to seek Jlegal services
outside of qovernments

NEM_SELTINH. Section 2« Definitionse As used in [this
act)s the following definitions apply:

{1} ®Board™ means the legal services review board.

{2) ™"Special legal counsel”™ means an attorney licensed
to practice taW who is not employed by a state executive

agency on a full-time basise

SECOND PRIN
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(3) ™“State executive agency" moans an alective
official in the executive branch of state government or an
offices departaentes boarde bureaus commissions or other
simitar instrumentality in the executive branch of state
government.

NEW _SELTION. Section 3. Staff attorneys authorized.
A state executive agency may hire an attorney on a full-time
basise within the limits of its appropriation; howevers this
does not authorize a state executive agency to hire
full-time staff attorneys in excess of the number employed
on August 4+ 19785 without the express consent of the
legislature.

NEM _SECTION. Section 4« Special tegal counsel
authorized. A state executive agency mays within the limits
of its appropriationes hires retaine or otherwise contract
with adgitional special 1legal counsel to meet its legal
services needs ife and only ife granted written approval
from the 1leqal! services review board as provided in
{sections 9 through 15]).

NEM_SECIION. Section Se Representing state executive
agency -- special assistant attorney general designation not
necessarys (1) Notwithstanding 2-15-501y a full-time staff
attorney or a special legal counsel authorized by the state
legal services review board may represent a state executive

agency in any court or judicial proceedinge
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12) A full-time staff attorney or a special legal
counsel Jauthorixed by the state legal services review board
need not be designated a special assistant attorney Jeneral
in order to represent a state exacutive agency in any legal
proccedings

MEW_SECIIONs Section &« Legal assistance program --
subject to classification and pay pltane {1) There is a legal
assistance program within the office of the attorney general
composed of a pool of full-time staff attorneys and related
supportive staff hired by the attorney genaral.

{2) An individual hired to work for the tegal
assistance program is not a member of the attorney general's
personal staff and is subject to the state classification
and pay plan.

NEM_SECTIONe Section T« Legal assistance program -—
functione The 1legal assistance program shalls if staff is
availables render legal assistances upon requests to any
state executive agency with legal services needs that exceed
the capacity or ability of that agency's existing legal
staff.

NEW_SECIEQNs Section 8. Attorney-client relationshipe.
An attorney empltoyed by the attorney general and assigned to
the lega! assistance program shall maintain a strict
attorney-client relationship with any state executive agency

requesting legal assistance.

—ty- HB 12
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MEW SECTION. Section 9. Legat services review board.
There is a legal services review boards which shall review
and approve or disapprove each written request from 2 state
executive agency to retaine contract withsy or otherwise
employ a special legal counsels

NEW _SECYIIONa. Section 10. Composition of boarde The
poard consists of three memberse The members are:

{1} the pudget director or his designated
representativer who shall act as chairman of the board:

{2y the attorney general or his designated
representative; and

{3) the chief legal counsel to the governors

MNEW SECTINNe Section ll. Review and written approval
requireds The 1legal services review board shall review and
approve or disapprove in writing each request by a state
executive agency to use a special legal counsel to meet its
legal services needse

NEW _SECTIOM. Section 12. E£xpenditure of funds without
approval prohibitede No state executive agency may expend
public funds to temporarily retain or empioy special legal
counsel for the purpose of rendering legal services of any
type to the agency without:

{l) making a prior written request for ‘tegal
assistance to the legal assistance program and receiving A

written notification~-that--the-aveitobte ASSESSMENI_CQE_IHE
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AYAILABILIIY QF legal resources within the office of the
attorney general are--betng--ased--to-—-the-timits-of-their
capoacity-or-abti+ty; and

(2) receiving the prior written approval of the 1legal
services review bhoarde

NEW _SECTIONe Section 13« Criteria for approvale The
board may not approve a state executive agency's request ¢to
use a special legal counsel wunless the board determines
that:

(1) the state executive agency's existing full-time
Yegal staff is being used efficiently to the limits of its
capacity or ability;

{2) the avai'lable legal rescources within the office of
the attorney general are being used efficiently to the
limits of their capacity or ability ands therefores cannot
respond to the agency®s request; and

{3) at least one of the following conditions exist to
justify the necd for a special legal counsel:

fa) a temporary need exists for expertise in a
specialized area of law;

{b} an unusual and temporary increase exists in the
state executive agency®s legal! services workload;

(c) a substantial conflict of interest eaxists
affecting 211 of the full-time staff attorneys or all but a

numher insufficient to handle the matter; or

e HB 12



10
11
12
13
14
15
i6
17
ia
19
20
21
22
23
2%
25

HB 0012/0%

{d) & temporary need for extensive legal work exists
in a geographic area remote from the state executiwve office
or offices.

NEW _SECTION, Section l4e Monitoring of employment ~-
strict accountabilitys The board shall:

{I} review the terms of employment prior to granting
approval to a state executive agency's request for the use
of a special iegal counsel to meet its tegal services needs;

{2) monitor al) contracts resulting from the approval
of a request for the use of a special tegal counsely
periodically review the criteria under [section 13}s and
terminate those contracts where such criteria have ceased to
axisti

(3) require each state executive agency to strictly
account for all feess expensesr Oor other costs associated
with the use of a special legal counsel; and

{4) require each state executive agency teo maintain a
public record of tha terams of employments the tcotal amount
of compensations and a full and itemiZzed statement showing
hours worked and expenses incurred for all special legal
counsel employed by the state executive agencys

MNEW_SECTION. Section 15. Board not to stipul ate
particular attorney. The board wmay not stipulates as a
condition of approvale the individual special legal counsel

to be employed by the state executive agencye The right to

-7- HB 12
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hire the individual attorney who will serve as special legal
counsel vrests solely with the state executive agency or the
appropriate elected official.

Section 16, Severability. If a part of this act is
invalide all valid parts that are severable from the invalid
part remain in effect. 1If a part of this act is invalid in
one or more of its applicationse the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse

-End-
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HOUSE BILL NDs 12
INTRODUCED BY SCULLY
BY REQUEST OF THE “NTERIM SUBCOMMITTEE ON STATE LEGAL

TERY..ES AND ELECTION LAMWS

A BILL FOR AN ACT ENTITLED: ™AN ACT TO INSURE APPROPRIATE,

ECONOMICALy AND EFFICIENT USE OF ATTORNEYS BY THE EXECUTIVE

BRANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE OFFICE

OF THE ATTORNEY GENERAL; AND TO CREATE A LEGAL SERVICES

REVIEW BOARD.™

WHEREASs the employment of experienceds fulli-time staff

attorneys by the executive branch Iis an economical,

efficienty and effective means of meeting the state's lega!l

services needs; and

WHEREASs the use of contract or retained special legal

counsel should be limited and closely scrutinized; and

WHEREASy a pool of highly competent full-time staff

attorneys within the office of the attorney general should

be the ™law firm® of first resort for any legal services

needs beyond the capacity or ability of state executive

agencies; and

WHEREASs there are instances when it is necessary for

the executive branch to retain or otherwise hire special

legal counsel outside of government to meet the state's
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legal services needswi AND

WHEREAS: AFTER AN INTIIAL _COMMENCEMENT PERICD _TO BE

EROGBANS
BE IT ENACTED BY THE LEGISLATURE DOF THE STATE OF MONTANA:
MEM _SECTION. Section 1. Intent. It is the Intent of
the legislature to:
(1) insure approprlates economicaly and efficlient use
of attorneys by the executive branch of state government;
{2) provide a pool of highly competent full-time staff
attorneys available to state executive agencles within the
office of the attorney generali and
{3} create a wechanism fer review and approval of a

state executive agency request %¢9 seek legal services

outside of governsent.

NEM SECTION. Section 2. Definitigas. As used in fthis
act)s the following definitions apply:

(1) ™Board™ means the legal services review boarde

{2} "Special legal counsel™ means an attorney licensed
to practice l1aw who

is not employed by a state executive

agency on 3 full-time basis.

HB 12
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(3) *“State executive agency” means an elective
official in the executive dbranch of state governsent or an
officey departments boards bureaus commissions or other
simitar instru-oniallty in the executive branch of state
government.

MEM_SECYION, Section 3. Staff attorneys authorized.
A state executive agency may hire an attorney on & full-time
basisy within the ltinits of Its appropriationt—howevervy-this
does-——-not-—ewtherize--o-——stete—executive-—vgency-—to--hire
foli-time-steff-ettorneys-tn-execess-of-the- nusber--employed
on—~AUgUSt——4y- -390y -—without-—tha--express-—consent—of—the
egisteture.

NEM _SECTION. Section 4. Special Tegal counsel
authorizede A state executive agency may, within the limits
of its appropriations hires retainy or otherwise contract
with additional special legal counsel to mest its legal
services needs ify and only ife granted written aspproval
from the 1legal services review board as provided in
[sections 9 through 15%5]).

BEM _SELTION. Section 5. Representing state executive
agency ~- special assistant attorney general designation not
necessarys (1) Notwithstanding 2-15-501s a full-time staff
attorney or a special legal counsel authorized by the state
Tegal services review board may represent a state executive

agency in any court or Judicial proceedings
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{2) A full-time staff attorney or a special legal
counsel authorized by the state legal services review board
need not be designated a special assistant attorney general
in order to represent a state executive agency in any Ytegal
proceedinge

NEM SECTIONs Section 6. Legal assistance program -—-
subject to classification and pay plans (1) There is a legal
assistance program within the office of the attorney general
composad of a pool of full-time staff attorneys and related
supportive staff hired by the attorney general.

{2) An individual hired to work for the legal
assistance program is not a member of the attorney general‘s
personal staff and is subject to the state classification
and pay plane

NEM_SECIION. Section T« tegal assistance program --—
functione The Jlegal assistance program shalle if staff is
availabley render legal assistances wupon requests to any
state executive agency with legal services needs that exceed
the capacity or ability of that agency's existing legal
staffe.

NEM_SECIION, Section 8« Attorney-client relationships.
An attorney employed by the atterney general and assigned to
the Jlegal assistance program shall maintain a strict
attorney~client relationship with any state executive agency

requesting legal assistance.

bt HB 12
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NEW _SECTIQNe Section 9. Legal services review boarde
There is a leqal services review boards which shall review
and approve or disapprove each written request from a state
executive aaerc; .0 retainy contract withs or otherwise
employ a special legal counsel.

MNEW SEGCTIQON. Section 10. Composition of boarde The
board consists of three members. The members are:

(1) the budget director or his designated
representatives who shall act as chairman of the board;

{(2) the attorney general or his designated
representative; and

{3) the chief legal counsel to the governors.

NEW SECTIQNs Section 1le Review and written approval
requirede The legal services review board shall review and
approve or disapprove in writing each request by a state
executive agency to use a special legal counsel to meet its
legal services needses

NEW SECTIDMNe Section 12« Expenditure of funds without
approval prohibiteds No state executive agency may expend
public funds to temporarily retain or employ special legal
counsel for the purpose of rendering legal services of any
type to the agency without:

{1y making a prior written request for laegal
assistance to the legal assistance program and receiving A

written nett+ficetion—-that--the-avairtoble ASSESSMENT QF THE
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AYAILLABILITY OF legal resources within the office of the
attorney general sare--being--used——to—the-timits-cf-their
capeactty-or-ebid+ty; and

(2} receiving the prior written approval of the legal
services review board.

NEW SECTIGMe Section 13. Lriteria for approval. The
board may not approve a state executive agency's regquest to
use a special legal counsel wunless the board determines
that:

{l) the state executive agency's existing full-time
legal staff is being used efficiently to the limits of its
capacity or ability;

(2} the avaitable legal rescurces within the office of
the attorney general are being wused efficiently to the
Vimits of their capacity or abiltity ands therefore, cannot
respond to the agency®s requesti and

{3) at least one of the following conditions exist to
justify the need for a special leqal counsel:

(a) a temporary need exists for expertise in a
specialized area of law;

{b) an unusual and temporary increase exists in the
state executive agency's legal services workload;

{c}y a substantial conflict of interest exists
affecting all of the full-time staff attorneys or all! but a

number insufficient to handle the matter; or

-6~ HE 12
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(d) a temporary need for extensive legal work exists
in a geographic area remote from the state executive office
or offices.

NEW SECTION. Section l4e HMonitoring of employment --
strict accountabilitys The board shali:

(1) review the terms of employment prior to granting
approval to a state executlve agency's request for the use
of a special lagal counsel! to meet its legal sarvices needs;

(2) monitor all contracts resulting from the approval
of a request for the wuse of a special legal counsel,
periodically review the criteria under [section 13)sy and
terminate those contracts where such criteria have ceased to
existy

(3) require each state executlive agency to strictly
account for all feess expensess or other costs associated
with the use of a special legal counsel; and

{4} require each state exscutive agency toc saintain a
public record of the terms of employment, the total amount
of coampensationy and a full and itemized statement showing
hours worked and expenses incurred for all special legal
counsel employed by the state executive agencye

NEM_SECTION. Section 15. Board not to stipulate
particutar attorney. The board may not stipulates as a
condition of approvaly the individual special legal counsel

to be employed by the state executive agency. The right to
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hire the individyal attorney wha will serve as special legal
counsel rests solely with the state executive agency ar the
appropriate elqected officiale

Section lés Sevaerabllitye If a part of this act is
invalide al) valid parts that are severable from the invalid
part vremain in effact. If a part of this act is invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationsa

~End-
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March 23, 1979
SENATE COMMITTEE OF THE WHOLE

That House Bill No. 12, third reading bill, be amended as follows:

1. Page 2, line 1.

Following: "needs"
Strike: "."
Insert: "; and"

2. Page 2, line 2.

Following: 1line 1

Insert: "WHEREAS, after an initial commencement period to be funded
by $50,000 to be appropriated from the general fund, the legal
services assistance program will operate on funds to be appropriated
from a revolving account of amounts paid by state agencies for

legal services rendered by the respective agencies by the legal
services assistance program."



HOUSE OF REPRESENTATIVES
April 11, 1979

Governor's Proposed Amendments to House Bill No. 12, reference
bill, second printing, as follows:

1. Page 3, line 8.

Following: "appropriation"

Strike: ":; however, this does not authorize a state executive
agency to hire full-time staff attorneys in excess of the
numper employed on August 4, 1978, without the express consent
of the legislature"



THOMAS L. JUDGH

GOVERINGOR

May 14, 1979

The Honorable illiam Mathers
President of the Senats

State Capitol

Helena, Montana 59501

The Honorable Rarold Gerke
Spaaker of the House

State Capitol

Helena, Montana 593601

Dear President Mathers and Speaker Gerke:
p

In accordance with the power vested in me as Governor by the Constitu-
tion and the laws of tine State of Montana, I hereby veto House Bill No. 12
"AN ACT TO INSURE APPROPRIATE, ECONOMICAL, AND EFFICIENT USE OF ATTORNEYS
BY THE EXECUTIVE BRANCH; TO PROVIDE A LEGAL ASSISTANCE PROGRAM IN THE
OrFICE OF THE ATTORMEY GEMERAL; AMD TC CREATE A LEGAL SERVICES REVIEW
BOARD. "

[ am unable to approve House Bill io. 12 providing for a legal assist-
ance program. Tne bill states that it is intended to "create a pool of
highly competent full-time staff attornays within the office of the Attorney
General” to be the 'law firm' of first resort for any legal services needed
beyond the capacity of the ability of state executive agencies." According
to the fiscal note accompanying the bill it was contempleted that during
the 1380-81 biennium the pool would consist of five attorneys and fwo
clerical personnel at a total cost of $334.844. The fiscal note assumed
the pool would support itself by charging agencies using its services at
$25 per hour. Additionally, the Legal Services Review Board which was also
created by House Bill No. 12, would cost an additional $55,658 over the
biennium for a total cost of $446,160. The fiscal note indicated no reliable
estimate could be made of any savings by enactment of this measure.

The attcrneys in the pool are subject to the state's classification and
pay plan, which thereby limits the state's capacity to pay the salaries
necessary to attract attorneys with the experience and expertise reguired
to adezuately represent the State, particularly in major cases where the
State's exposure is the greatest. These include personal injury and damage
claims, water rights, taxation, Indian jurisdiction matters, protection of
our natural resources, all of which involve millions of dollars of exposure
to the State of Hontana. Many of thase suits are the result of the fact
that by reason of the 1972 Constitution the state has lost its immunity to
suit.



Tne Hororatie Willian Mathers
The Honurablia Harold Garke
May 14, 1379
Page Two

Because of the limitaticn on the state's ability to pay full-time
attorneys, in all likelihood the state will continue to be able to
attract only recent graduates with limited experience in the practice of

i
Taw and particularly in the trial of cases. It is quite possible,
therafore that the state could end up paying out vast suns of money in
Judgments while these relatively inexperienced attornasys learn their
craft.

Sorme of my department heads have expressed their deep concern about
this legislation and have indicated their reluctance to utilize the
-servicas of pool attorneys in major cases,

In an effort to get beftter control of private retainad counsel on
Movember 6, 1978 1 issued Executive Order No. 15-78 which requires all
execytive branch agencies to submit requests to engage private legal
counsel to the Legal Service Review Committee. The committee is composed
of the Governor's legal counsel, the Budget Director and the Attorney
General's representative., The only reguests for outside counsel that
can be approved must meet strict criteria. All existing retainers of
private legal counsel as well as new requests will periodically be re-
viewed by the Committee to insure that the State is adequately rapresented
at the lowest possible cost. The Legal Services Review Committee's
composition and funcations are almost identical to those provided in
House Bill 12,

Seeing no savings to be derivad from the legal service provisions
in this measure and not wishing to limit the State's capacity to be
represented by attorneys having the experience and expertise equal to
those practicing against the State I am unable to approve this measure.

I believe the Legal Sarvices Review Committee will continue to
carefully review agency requests for utilizatien of private counsel
neaded by the State on a case by case basis. AL the same time agencies
will be encouraged to utilize their own full-time staff counsel and the
Attorney General's staff to the maximum extent.

For these reasons I veto House Bill No. 12.

Sincerely,

/
THOMAS L. JUDGE
Governor

- cc:  Honorable Frank Murray



