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/ BILL ¥O. 5_3_7_

INTRODUCED BY

& PILL FOR AN ACT ENTITLED: "AX ACT TC ESTABLISH 3 JOINT

UNDERWKITING ASSOCIATICE FGR METLICAL LIABILITIY INSUBANCE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF SONTAMNA:

Section 1, Purpcse. {1)  The legislature finds that a
crisis exists because of the bigh ccst and impending
unavailability of =®medical liability insurance. The purpose
of this act is to grovide am interim sclutiom to the
unavailability of such insurance. This legislationm will anct
cesolve the underlying causes of the umavailability ané bhigh
cost, which extend beyond the insurance Bsechabpism, It is
anticipated that future legislaticn will deal on a mcre
permanent basis with the root causes of the current crisis.
Accordingly, this act is enacted for a limited period of
time,

Section 2. Definitions. BAs wvsed in this act the
following definiticns arrly:

{1} ™mMedical liability insurance" weans insurance
coverage agaipst the legal 1liability cf the insured and
against lecss, damage, or expense incident to a claiw arising
cut of the death or injury of any ferscp as the result cf

negligence in rendering protessicnral service by a licensed
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physician or a hosgpital, hospital-related facility, cr
long—term care facility, as defined by 69-5201.

{2) T"Association® means the jeint undervriting
association estaklished pursuant to the provisions of this
act.

{3) "Net direct presiums™ mean gross direct fremiuss
on personal injury liability insurance written pursuvant te
the provisions of the insurance laws of Mcaotana, includizng
the liability component of sultiple peril package policies
as coeruted by the comsissioner of insurance, 1less return
preainas or the unused or unabsorbed portions cf preaium
degosits.

Secticn 3. Jcint undervriting association. (1) A jcint
underwriting association is bereby created, consisting of
all insprers authorized to write and engaged in writing
withir this state on a direct basis insuraance against legal
liability for the death, injury, or disability cf any perscn
pursuant to the provisicns cof Title 4C, incleding imsurers
covering the perils in multiple peril package fpolicies. Each
of these insurers shall be a member of the associaticr and
shall remain a wmember as a ccnditicn of its authority to
continue to transact this kind of imsurance in this state.
The purpose of the association is +tc¢ tprovide wmedical
liability insurance on a self-supporting basis.

{(2) The asscciaticn ®ay not ccupence underwriting
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operations for physicians until the ccsmissicner of
insuranpce, after due Lkearing and investigation, has
determined that wmedical liability insurance cannot be made
available for physicians in the wclumtary market. Upcn that
detervination the association is the exclusive agency
through which medical liability insurance may be written in
this state on a primsary tasis for physicians.

(3) 7The association may pot comzence uynderwriting
operations for hospitals, hospital-related facilities, or
lcng—-ters care facilities until the coamissicper of
insurance, after due hearing and investigation, has
determined that amedical liability insurance is not readily
available for these facilities in the voluntary market. Upon
that determinatiomn the association is authorized to issue
poclicies of medical 1ljability imsurance to hospitals,
hospital-related facilities, cr long-term care facilities
but need not be the exclusive agency through which this
insdrance pay be written or a primary basis in this state.

{4) If the cosmissioner of insurance determines at any
time that medical liability insurance canm be made availatle
in the voluntary market fcr either physicians or hospitals,
hospital-related facilities, or long-ters care facilities,
the association shall therebky <cease its upderwriting
operations for the medical liability insurance which the

comsissionexr has determined can be sade available in the
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voluntary aarket.,

(5) The associaticn has, pursuant to the previsices cf
this act and the plan of operation with respect to wpedical
liability insurance, the power on behalf cof its mesters to:

{a) subject to limits as specified in the vplan of
operaticn but not to exceed $1 millicn for each claimant
under one policy ard 33 willion for all clai-;nts snder cue
policy in any 1 year, issue or cause tc be isswed fpeclicies
of insurance to applicants, inciwding incidental coverages;

th) underwrite the insurance and assuse reipscrance
from its members; and

{c) cede reinsurance.

(€} fa) Within 45 days following the creation of the
association, the directors cf the association shall subeit
to the cosmissioner of insurance for his review a [rroposed
plan of operation consistent with the rrovisicms cf this act
to be fully effective and operative upcn c¢xrler cof the
cowmissicner of insurance.

{b) The plan cf operatiom shall prcvide for econocaic,
fair, and nondiscrimicatory admisistraticn and for the
frompt and efficient Fprovisicas of medical liability
insurance apd shall contain other provisions incledimg ltut
not lipited tc prelisinary assesswent of all wembers for
initial expenses necessary to comgence operatiesns,

establishwent of necessacy facilities, wmanagement of the
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association, assessment of w®eabers tc defray lcsses and
expenses, copmission arrangements, reascnable and cbjective
underwriting standards, acceptance and cessiocn of
teinsurance, appointment of servicing carriers, and
procedures for determining awmounts of insurance to be
provided by the association.

{cy The plan of operatice shall provide that any
profit achieved by the association be added to the reserves
of the association or returned to the pclicyholders as a
dividend.

(d) Arendments to the plan of operation may be made by
the directors of the association, subject to the aprrcval of
the cosmissioner of insurance, or shall be made at the
direction of the cosmissiocner.

Section 4. Procedures. (1) (a) A licensed physician or
hospital, on or after the effective date cof the plan of
cperaticn, is entitled tc apply to the asscociation for
coverage. The applicaticn may Le made on behalf <¢f an
applicant by a brcker or agent authorized by the applicant,

(b)y If the asscciation detersines that +the agplicant
geets +the underwritimg standards of the association as
prescribed in the plan cf cperaticn and there is no ungaid,
uncontested premioa due frcm the applicant for pricr
insurance, as shown by the insured baving failed to make

written cobjections to the premium charges within 30 days
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after billing, then the associaticn, wupon receipt cf the
presiu® or such porticn therecf as is prescribed in the plan
of operation, shall cause to be issued a folicy of
professicnal liability insurance for a term of 1 year.

{2) {a}) The rates, rating rlans, rating rules, rating
classifications, territories, and policy forms applicatle tec
the insurance written by the association and statistics
relating thereto are subject tc the insurance 1laws of
Bontana, giving due consideration tc the past and
rrospective loss and expense exrerience for sedical
liability insurance of all of the member companies cf the
association, trends in the frequency and severity of
losses, the investment income of the associaticn, and such
other informatior as the cossissiorer of insurance pay
require,

tb) Wwithin such tiase as the cosmissioner c¢f ipsurance
directs, the association shall subwit for the apgproval cf
the copmissicper an initial filing, in proper fcrm, cf
policy fores, classifications, rates, rating glans, and
rating rules applicable to medical liabhility insurance to be
written by the asscciation. In the event the commissioner
disapproves the initial filing, in whole <c¢r im ©part, the
association shall amend it in accordance with the directiocn
of the ccmmissioner, If +the ccoemissioper is upatle to

approve the fiiing c¢r amepded filing within the tiame
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specified, he shall prcrulgate the poclicy forus,
classificaticns, rates, rating plans, and rules to be used
by the associatior in writing such iasurance.

{c) Any deficit sustained by the association in any 1
year shall be recouped pursuant to the plan of cperaticn and
the rating plam then in effect by cme cor hocth of the
follovwing procedures:

(i) an assessment upon the policyholders; or

(ii} a rate increase applicable prosgectively.

{(d}) E2ffective after the initial year of oreratica,
rates, ratisg plams, rating rules, and any provisicm for
recoupment through policybolder assessment or premium rate
increase =shall be based upon the association's loss ang
expense experience, together with such octher information
based nupon that experience as the commissioner of insurance
censiders appropriate. The resultant premium rates shall be
on an actwarially scund basis and shall be calculated to ke
self-supporting.

{e} In the event that sufficient funds are not
available for the sound financial operaticn cf the
association, pending recoupment as prcovided in subsection
{2)(d) of this section, all membters shall c¢n a tesporary
basis contribate to the financial requiresents of the
asscciation in the wmanner provided for im [section 41,

Contrikbutions shall be reimbursed to the wmesbers following

-7=

W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0747/01

recoupment as provided in subsectior (2) (d) of this section.

(f) ‘The comeissioner of insurance shall censider
requiring the association to cffer policies on both a claias
made and occurrence basis so that applicants wmay select
either policy at their option. However, the presiur rate
charged for both claims made and occurrence fpolicies shall
be at rates established on an actuarially geund basis and
which are calculated to be self-supporting.

Section 5. Participation. A1l insurers which are
memabers of the associatiom shall participate in its
writings, expenses, profits, amd locsses in the propertion
that the net direct presiums of each mesber written during
the preceding calendar year, after excluding that portion of
preainss attributable to the operatios ¢f the association,
bears to the aggregate net direct premiums written ipn this
state ty all members of the asscciaticn. Each insurer's
participation in the association shall be determined
annually on the basis of the net direct premiums written
during the preceding calendar year as reported in the annuoal
statements and other reports filed by the insurer with the
copnmissioner of insurance. Ho member is obligated iz any 1
year to reisborse the association on account of its
proportionate share in the deficit from cperations of +the
associaticnr in that year ip excess of 1% of its surplus to

policyholders, and the aggregate amcunt not sco reistursed

.
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shall be reallocated among the remaining members in
accordance with the method of determining participation
prescribed in this section after excluding from the
computation the total net direct premiums of all wmembers not
sharing in the excess deficite. In the event that the
deficit from operations allocated to all members of the
association in any calendar vyear exceeds 1% of their
respective surplus - to policyholderss the amount of the
deficit shall be allocated to each member in accordance with
the method of determining participation prescribed in this
sectione

Section 6« Directorses The association shall be
governed by a board of directorss to be elected annuallys
Eight directors shall be elected by cumulative voting of
members of the associationy whose votes sbhall be weighted in
accordance with each member®s net direct presiums written
during ihe preceding calendar year. Three directors shall
be appointed by the commissioner of insurance as
representatives of the medical professions the appointments
being made at or before each annual meetings The eight
directors serving on the first board who are to be elected
by members of the association shall be elected at a wmeeting
of the members held at a time and place designated by the
commissionera.

Section Te Appeals and judicial reviews (1) With
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respect to those itess +the ©plan of operation defipes as
appealable matters, amn applicant to the associaticm, a
person insured pursuant to this act, his representative, or
an affected insurer a=ay appeal to the commissioner of
insurance within 30 days after a ruling acticn or decision
by or cn behalf of the association.

{2) All orders of the commissioner ¢f insurance made
pursuant +to this act are subject to judicial review as
provided in Title &0.

Section B. Privileged coamsunications. There is no
liability on the part of apd Do caunse of action of any
nature may arise against the association, its agents or
employees, an inmsurer, a licensed agent or Lkroker, or the
cosmissioner of insurance or his authorized representatives
for any statements made in good faith by them in any reports
or commanications concerring risks insured or to be ipsured
by the association or at amny adwinistrative hearings
conducted in connection therewith,

Section 9. Annual statements. The associaticn shall
file in the cffice cf the commissioner of insurance annpually
en or before March 1 a statement containing information with
respect to its transactions, condition, operaticns, and
affairs during the ©precedirg year. The statement shall
contain the matters and information prescribed amd shall be

in a form approved by the ccazmissioner. The ccmmissiorer wmay
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at any tiwme require the association tc faurnish additicpal
information with respect to its tramsactions, comditiom, or
any matter connected therewith considered to be saterial and
of assistance im evaluating the scope, operation, and
experience of the association.

Section 10. Examinations of associaticn’s affairs. The
comsissioner of insurance shall make an examinaticn into the
affairs of the asscciation at least anngally. The
examination shall be conducted and the report thereon filed
in the wanmer provided by law. The expenses cof every
exaamination shall be borne and paid by the asscciation in
the sanger préscribed By law,

Section 11, Effective date¢, This dct is effective on
its passage 4%d approval aind expires on Decewber 31, 1979,
after which 8o rnew policies wsay be issued by the
associations Hovever, all issued policies continoe in force
until their expiration date.

-End-
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STATE OF MONTANA

REQUEST NO. 62277

FISCAL NOTE
Form BD-15 e

In compliance with a written request received ___._ _February 18 _ 19 __77 | there is hereby submitted a Fiscal Note
for . ._Senate Bill 437 pursuant to Chapt. - 63, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to memUicr«

of the Legislature upon request.

DESCRIPTION OF PROPOSED L. GISLATION:

An act to establish a joint underwriting association for medical liability insurance.

FISCAL IMPACT:

None, unless the Commissioner of Insurance determines that the Association is required to provide coverage. If this is
case, approximately $12,000 per year for actuarial services would be required.

’ .
BUDGET DIRECTOR
Office of Budget and Program Planning

Date: 3 4&-77 -
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Approved by Committee
on Business and Industry

1  BIIL no.liééjz 1 physician or a thospital, hospital-related facility, cr
2 INTRODUCED PY > 2 long—ters care facility, as defined by 69-5201.

k} 3 {2) "Association® means the jeint underwriting
) A RILL FCR AN ACT ENTITLED: ™A¥ ACT TC ESTABLISH A JOIRT 4 association estallished ©purswant tc the provisicns of this
5 UNDERWHITING ASSOCIATICK FOR ®ECICAL LIARILITY IKSUBANCE.™ 5 act.

6 6 (3) "Het direct premiums™ mean gross direct rremiunss
7 BF IT ENACTED BY THE LEGISLATURE OF THE STATE CF MONTANA: 7 cn perscral injury liability insurance written pursuant to
8 Section 1. Purpcse. (1}. The legislature finds that a 8 the provisions cof the insurance laws of Mcptana, imcluding
9 crisis exists because of the bhigh cocst and impending 9 the 1iability component of sultiple peril package policies
10 unavailability of wmedical liability insurance. The purpose 10 as computed by the commissioner of insurance, 1less return
1 of this act is toc provide anpn ipteris solution to the 11 premiuas or the unused or vnabsorked porticns cf premium
12 unavailability of such insurance., This legislation will nct 12 degposits.

13 resolve the underlying causes of the unavailability and high 13 Section 3. Jcint underwriting asscciation. (1) & joint
14 cost, which extend beyond the insurance sechanism. Tt is 14 undervriting association is hereby created, consisting of
15 anticipated +that future legislation will deal cn a mcre 15 all insurers authorized to write and engaged in writing
16 permanent basis with the root causes cof the curreat crisis. 16 within this state cn a direct basis insurance against legal
17 hccordingly, this act is enacted for a limited period of 17 liability for the death, injury, or disability of any person
18 time. 18 pursuant to the provisicns cf Title 4Q, including insurers
19 section 2, Definitions. as used in this act the 19 covering the perils in meltiple peril package policies, Each
20 following definiticns agrply: 20 of these insurers shall be a memter of the associaticn and
2% (1Y THMedical liability insurance” means ipnsurance 21 shall remain a wmesber as a ccnditicn cf its authcority to
22 coverage againrst the legal 1iatility cf the insured apd 22 continue to tramsact this kind of insurance in this =state,
23 against lcss, damage, or expense incidert to a claim arising 23 The purpose of the association 1is tc gprovide a=medical
24 cut of the death or injury of apy perscn as the result cf 24 liability ipsurance cn a self-supperting basis.

25 neqgligence in rendering professicpal service by a licensed 25 {2}y The association =®may act ccammence underwriting
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operations for physicians until the ccsmissicner of
insurance, after due hearing and investigation, has
determined that sedical liability insurance cannot be made
availakle for physicians in the woluntary wmarket. Upcn that
determination the association 1is the exclusive agency
through which medical liability insurance may be writtem inp
this state on a prisary tasis for physicians.

(3) 7The associaticn wmay not comepence underwriting
operations for hospitals, hcspital-related facilities, or
long—term care facilities until the coamissicner of
insurance, after due bhearing and investigatice, has
determined that wmedical liability insurance is not readily
available for these facilities in the voluntary market, Upon
that determination the asscciation is authorized to issue
policies of =medical 1ljability insurapoce to hospitals,
hospital-related facilities, or long-term care facilities
but need mnot be the exclusive agency through which this
insurance may be written on a primary basis in this state.

{4y 1If the commissicner of insvrance determines at any
time that medical liability insurance can be made availakle
ir the voluntary market for either physicians or hospitals,
hospital-related facilities, or long-ters care facilities,
the asseciation shall thereky cease its updervwriting
operations for the medical 1liability insurance which the

cosmissioner has detersiced can be made available in the
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voeluntary market.

{5} The asscciation has, pursuant to the precvisicns cf
this act and the plan of cperation with respect to aedical
liability imsurance, the power on behalf of its mesbers to:

{a) subdect to limits as specified in the rlan of
operaticn but not to exceed $1 willicn for each claimant
under one policy and $3 million for all clain;nts under chne
policy in apy 1 year, issue or cause tc be issved pclicies
of insurance to applicants, incledipg incidental coverages;

{b) wunderwrite the insurance and assuwe reimsurance
from its members; and

{c} cede reinsurance.

{6} {a) Within 45 days following the creaticn of the
association, the directors cf the association shall subrit
to the commissioner of insurance for his review a rroposed
plan of operation consistent with the rrovisioms cf this act
to be fully effective and operative upcn crder cf the
cosmissioner of insurance.

{b) The plan cf operatico shall previde for ecoromic,
fair, and nondiscrisinatory adainistration and for the
proapt and efficiert provisica of pedical liability
insurance and shall contain cther provisicns including Fut
not ligited tc prelirinary assessment of all weembers for
initial expenses necessary to comsence operations,

establishewent of necessary facilities, =zanagement of the

oy [
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associaticn, assessment of reambers tc defray lcsses and
expenses, co@mission arrangements, reascnable and ckijective
undecwriting standards, accegtance apd ceseion of
reinsurance, appoint@ment of servicing carriers, and
procedures for determining awmcunts c¢f insurance to be
provided by the association.

(c) The plan of operation shall provide that any
profit achieved by the association be added to the reserves
of the association or returaed tc the pclicyholders as a
dividend.

td) Ampendments to the plan of operation may be made by
the directers of the association, subject to the apgroval of
the ccomissioner of insurance, or shall be wade at the
direction of the coseissicrer.

Section 4, Procedures. {1} (a) A licensed physician cor
hospital, on or after the effective date <¢f the gflan of
cperaticn, 1is entitled to apply to the associatiom for
coverage, The appiicatice may Lte made on bebalf <f an
applicart by a broker or agent authorized by the applicant.

{by If the associaticn determines that the arplicapt
meets the underwriting standards of the association as
prescribed in the plan c¢f operaticn and there is no ungaid,
uncentested premium due frcs the agpplicant for priocr
insurance, as shown by the insureé bavirg failed to make

¥ritten cbjecticns to the premiue charges within 3C days
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after billing, then the association, upon vrTeceipt <c¢f the
premius or such porticn therecf as is prescribed in the plan
of operatior, shall cause to be issued a foclicy of
prcfessional liability insurance for a term of 1 year.

£2) {a} The rates, rating plans, rating rules, rating
classifications, territories, amnd policy forms applicatle tc
the insurance written by the association and statistics
relating thereto are subject to the ibssrance laws of
Montana, giving due consideration to +the past and
rrospective loss and eipense experience for sedical
liability insurance of all of the weaber comparnies cf the
association, trends in the frequency and severity of
losses, the investment inccme of the associatiocon, and such
other information as the commissicner of insurance =may
require.

{b) Within such time as the cosmissioner cf insuranpce
directs, the association shall submit for the apprcoval cf
the comeissicner an initial £iling, in proper fcre, cf
policy forms, classificatione, rates, ratipmg glams, and
rating rules applicable to medical liability insurance to be
written by the asscciation. In the event the commissioner
disapproves the initial £iling, in whele c¢r in part, the
association shall amend it im accordance with the directicn
of the compissioner, If +the commissioper 1is upnatle to

approve the filing cr amended filing within the time
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specified, he shall prcsulgate the pelicy fores,
classificaticns, rTates, rating plamns, and rules to ke used
by the associatior in writing such insuraace.

{c) Any deficit sustained by the asscciation in any 1
year shall be recouped pursuant to the plan of operaticn and
the rating plan ther in effect by cne c¢r bcth of the
following procedures:

{i) an assessment upon the pclicyholders; or

{ii} a rate increase applicable prosgpectively.

{d) Effective after the initial year of oferaticn,
rates, rating plans, rating rules, and any provisicn for
recoupment through policyholder assessment or premium TrTate
increase shall be based upon the asscciation's loss and
expense experience, together with such cther informaticn
based wupon that experience as the commissioner of insuvrance
considers appropriate, The resultant pregium rates shall be
on  an actuarially scund basis and shall be calculated to ke
self-supporting.

(e} In the event that sufficient funds are not
available for the sound financial cperation <¢f the
association, pending recoupment as prcvided im sulsection
{2){&) o©f this section, all members shall cn a temporary
basls contribute +tc the financial requirements of the
asscciaticn im the wranner provided for din [sectien 4].

Contritutions shall te reipbursed to the wmembers following
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recoupmsent as provided in subsecticn (2) (d) cof this section.

{(f) The cemmissioner of insorance shall consider
reguiring the association to cffer rolicies cn bcth a claims
made and cccurrence basis so that aprlicants may select
either policy at their orticn. However, the prerium rate
charged fcr both claiss made-and cccurrence tfolicies shall
be at rates established on an actuarially scund basis and
which are calculated to be self-supporting.

Secticn S. Participation. All insurers which are
sembers of the association shall participate in its
writings, expenses, profits, and lcsses in the propocrticen
that the net direct premiumss cf each member written during
the preceding calendar year, after excluding that portion of
premiums attributable to the operation c¢f the asscciation,
bears to the aggregate net direct preaiuas written in this
state ty all members of the asscciaticn., Efach insurer’'s
participation in the association shall be detersined
arnually cn the basis of the net direct presiums written
during the preceding calendar year as regcrted in the anpual
statements and cther reports filed by the insurer with the
compmsissioner of insurance. Ko meaber is cbligated im amy 1
year to reimburse the association on acccunt of its
proportionate share in the deficit froe cperatioms of the
asscciatien in that year in excess of 1% of its surplus to

policykolders, and the aggregate amcunt ©poct sc reistursed
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shatl be reallocated among the remaining members in
accordance with the method of determining participation
prescribed in this section after excluding from the
computation the total net direct premiums of all members not
sharing in the excess deficite In the event that the
deficit from operations allocated to all members of the
association in any calendar vyear exceeds 1% of their
respective surplus to policyholdersy the asount of the
deficit shall be allocated to each member in accordance with
the method of determining participation prescribed in this
sections.

Secticon 6. Directorss The association shall be
governed by a board of directorss to be elected annuallys
Eight directors shall be elected by cumulative voting of
members of the associations whose votes shall be weighted in
accordance with each wmember®s net direct premiums written
during the preceding calendar yeare Three directors shall
be appointed by the commissioner of insurance as
representatives of the medical professions the appointments
being made at or before each annual meetinge The aight
directors serving on the first board who are to be elected
by members of the association shall be elected at a meeting
of the members held at a time and place designated by the
commissionera.

Section Te Appeals and judicial reviewe (1) With
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respect to those itewms tbe plan of operation defines as
appealable matters, an applicaat +tc the associaticn, a
person insured pursuant to this act, bis representative, or
an affected insurer may arpeal to the commissioner of
insurance withkin 30 days after a ruling acticm or decision
by or cn behalf of the associatior.

{2} all orders of the commissioner ¢f insuramce made
pursuant to this act are subject to judicial review as
provided in Title 80,

Section 8. Privileged comaunications. There is no
liability on the part of amrd no cause of action of any
nature may arise agaimst the associaticp, its agents or
empleyees, an insurer, a licensed agent or trockex, or the
compissioner cf insurance or his authorized representatives
for any stategents made in good faith by them in any reports
or cosmunications concerning risks insured or to be insured
by the asscciation or at any adwministrative hearings
conducted in connecticn therewith.

Section 9. Annual statements. The asscciaticn shall
file in the cffice c¢f the cosmissioner of insurance apnuwally
an or before March 1 a statement coptaining information with
respect to its +transactions, coaditicr, oreraticns, and
affairs during the ©preceding year. The statement shall
contain the matters and informatics prescribed and shall te

in a form approved by the ccamissicner. The ccemissiorer may

—10-



£ oW N

10
1
12
13
14
15
16

17

LC G747,C1

at any timee require the association tc furnish additicrpal
informaticn with respect to its tramsacticns, condition, or
any matter connected therewitb considered to be material and
of assistance in evaluating the scocpe, operation, and
experience of the associatiocn.

Section 10. Framinations of association's affairs. The
comsissioner of insurance shall make an examination into the
affairs of the asscciation at least annually. The
examination shkall be conducted and the report thereon filed
in the wmanner provided by law. The expenses cf every
examination shall be boroe and paid by the asscciaticn in
the manner prescrited Lty law.

Secticn 11, Effective date, This act is effective cn
its passage and approval and exgires cr Leceaber 21, 1979,
after which no new policies wmay be issued by the
association. YHowewver, all isswed pelicies continue in force
until their expiration date.

-Fnd-
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1 BILL NO. f_éz

-,

physician or a hospital, hospital-xelated facility, or

2 INTRODUCED RBY 2 long~-term care facility, as defined by 69-5201.

3 3 (2) T"Associatioa” means the joint underwriting
4 A BILL FOR AN ACT ENTITLED: ™AN ACT TO ESTABLISH & JOQINT 4 association established pursuant to the provisions of this
5 ONDERWRITING ASSCCIATION FOB NECICAL LIAPILITY INSUBANCE.™ 5 act.,

6 6 (3) *"Met direct premiums®™ mear gross direct premiums
7 BE IT ENACTED BY THE LEGISLATURE OF TEE STATE CF MONTANA: 7 on personal infury liability insurance written pursvant to
8 Section 1. Purpose. (1) - The legislature finds that a a the provisions of the insurance laws of KEcntama, imcluding
9 crisis exists because of +the high cost and impending 9 the 1liability component of sultiple peril package policies
10 unavailability of medical liability insurance. The #urpose 10 as computed by the comsissioner of insurance, less return
11 of this act is to provide an interim solution to the 11 preaiums or the tunused or unabsorbed portions of presium
12 unavailability of such insurance. This legislation will nct 12 degesits.

13 resolve the underlying causes of the unavailability and high 13 Section 3. Jcint uvndervriting association. (1} A joinmt
1% cost, which extend beyond the insurance sechaniss. It is th underwriting association is hereby created, comsisting of
15 anticipated that future Jlegisiation will deal on a scre 15 all insurers authorized to write ané engaged in writimg
16 permanent basis with the root causes of the current crisis. 16 within this state on a éirect basis insurance against legal
17 Accordingly, this act is enacted for a limited period of 17 liability for the death, injury, or disability of any person
18 time, 18 pursuant to the provisions of Title 40, includirg imsurers
19 Section 2. Definitions. As used in this act the 19 covering the perils in sultiple peril package policies., Each
20 following defimsitions apply: 20 of these insurers shall be a member of the associatica and
21 {1} "Medical liability insurance™ wmeans insurance 21 shall repain a wmember as a condition of its authority to
22 coverage against the legal liability of the .ipsured and 22 continome to tramsact this kind of insurance in this state.
23 against lcés, danage, or expense incident to a claim arising 23 The purpose of +the association is tc yprovide =medical
24 out of the death or injury of any perscm as the result cf 24 liability incsurance on a self-supporting basis.

25 negligence in rendering professional service by a licensed 25 (2) The association =®may not commence aunderwvriting
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operations for physicians uatil the cosmissioner of
insurance, after due bhearing and investigation, has
detersined that wsedical liability insurance cannct be made
available for physicians in the voluntary market. Upcn that
detersination the association is the exclusive agency
through which medical 1iability imsurance may be writtem ig
this state on a primary btasis for physicians.

{3} The associaticn wmay pot commence underwriting
operations for hosﬁitals, hospital-related facilities, or
leng-ters care faclilities until the commissioner of
insarance, after due hearing and investigation, has
determined that medical liability insuramce is not readily
available for these facilities in the voluntary market. UOpon
that determination the association is authorized to issue
policies of smedical 1liability insorance to hospitals,
hospital-related facilities, or long-term care facilities
but need not be the exclusive agency through which this
insurance may be written om a primary basis in this state,

{8) 1If the comamissicner of insurance detersines at aany
time that medical liability insurance cam be made available
in the woluntary market for either physicians or hospitals,
hospital-related facilities, or long-ters care facilities,
the asscciation zhall thereky cease its underwriting
operations for the sedical 1liability insurance which the

cosmissioner has determined can be sade available in the
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voluntary sarket.

{5) The association has, pursuant to the provisicns of
this act and the plan of operatior with respect to eedical
liability insurance, the power om behalf of its members to:

{a) subject to limits as specified in the plan of
operation but not to exceed $1 millics for each claimant
under one policy and $3 million for all clai-ints under cone
policy in asy 1 year, issue or cause to be issued policies
of insurance to applicasts, includipg imcidental coverages;

(b) wunderwrite +the insurance and assumse reinsuvrance
from its mesbers; and

{c} cede reinsurance.

(€} (a) Within 45 days following the creation of the
association, the directors of the asscciation shall sebeit
to the comnissioner of ;nsurance for bkis review a rproposed
plan of operation consistent with the provisioms c¢f this act
to be fully effective and operative upcr crder cf the
cosaissioner of insorance.

{t} The plan cf operation shall prcvide for economic,
fair, and nonmdiscrisinatory adsinistration and for the
prompt and efficient provisica of medical liability
insurance and shall contain other provisicns including ltot
not limited tc preliminary assessment of all members for
initial expenses necessary to commence operations,

establishment of necessary facilities, wmanagement of the
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association, assessaent of mnesbers t¢ defray lesses and
expenses, commission arrangements, reasonable and objective
underwriting standards, acceptance and cession of
reinsurance, appointsment of servicing carriers, and
procedures for detereining awmounts c¢f insurance to be
provided by the associatien.

{c} The plan of operation shall provide that any
profit achieved by the association be added to the reserves
of the association or returned to the policykolders as a
dividend. ‘

(d) 2mendments to the plar of operation may be made by
the directors of the association, subject to the approval eof
the coeaissioner of insurance, or shall be made at the
direction of the ccmaissicner.

Section 4. Procedures, (1) (a) A liceased physician or
hospital, on or after the effective date of the plan of
operaticn, is entitled to apply to the association for
coverage. The applicaticn may be wmade om bebalf cf an
aprlicant by a broker or agent anthorized by the applicant.

{b) If the association determines that the applicant
meets the underwriting standards of the association as
prescribed in the plan of operaticn and there is no anpaid,
uncontested premiua due from the apglicast for pricr
insurance, as shown by the insured baving failed to make

written cbjections to the premium charges withip 30 days
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after billing, then the associaticn, wupon receipt cf the
premium or such portion therecf as is prescribed in the plan
of operation, shall cause to be issued a ©Fpclicy of
professicnal liability insurance for a term of 1 year.

(2} {a) The rates, rating plaas, rating rules, rating
classifications, territories, and policy foras applicable te
the imnsurance written by the association and statistics
relating thereto are subject to the insurance laws of
#ontana, giving due copsideration to the past and
prospective loss and expense experience for sedical
liability insurance of all of the member coapanies cf the
association, trends in the frequency and severity of
losses, the investment inccme of the association, and such
other informatior as the cosaissioner of insurance may
reguire.

{by Within such time as the commissioner c¢f insurance
directs, the association shall saubmit for the agpproval cf
the cosmissicner an initial £iling, in proper fora, cf
policy forms, classifications, rates, rating plams, and
rating rules applicable tc medical liability insurance to be
written by the asscciation. In the event the commissioner
disapproves the initial filing, in whole c¢r in part, the
association shall amend it in accordance with ths directicn
of the commissioner. If +the commissioper is unatle to

approve the filing or amended filing within the time
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specified, he shall prcsulgate the policy fores,
classificaticns, rates, rating plans, and rules to ke used
by the asscociation in writing such insurance.

{c)] Any deficit sustained by the assocciation in aay 1
year shall be recouped pursvapt to the plan cof operaticn and
the rating plar ther ip effect by one or both cf the
following procedures:

(i) an assessment upon tbe policyholders; or

(ii) a rate increase applicable prosgectively.

{d) Effective after the initial year of cperatican,
rates, rating plans, rating rules, and any provision for
recoupsent through policyholder assessment or premiue rate
increasze shall be based upon the asscciation's loss and
expense experience, together with such cther infcrmation
based upon that experience as the commissioner of imsurance
considers appropriate, The resultant presium rates shall be
on an actuarially scund btasis and shall be calculated to be
self-supporting.

(e) In the event that sufficient funds are not
available for the sound financial operaticn cf the
associaticn, peanding recoupment as provided im sulsection
{2){d) of this secticn, all menmbers shall ¢n a temporary
basis contribute to the financial requireseats of the
asscciaticn in the manprer provided for in [section 4],

Contributions sball bte reimbursed tc the Bmembers following
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recoupaent as provided in suobsecticn {2) (d) of this section.

{f} “The commissioner of insurance shall consider
reguiring the association to cffer policies en beth a claiss
made and occurrence basis so that applicants may select
either policy at their ofticn. However, the preriux rate
charged fcr both claiass made and cccurrence policies shall
be at rates estabtlished on an actuarially scund basis and
which are calculated to be self-supporting.

Section 5. Participatiom. a1l iasurers which are
mesbers of the associaticn shall participate in its
writings, expenses, profits, and lcsses in the properticn
that the net direct premiuss of each mesber writtem during
the preceding calendar year, after excluding that portion of
preaiuas attributable to the operation cf the association,
bears to the agqregate net direct premiums written in this
state ty all mewbers of the asscciaticn. Each insuvrer's
participation in the association shall bpe determined
annually cn the basis of the net direct prewiums written
during the preceding calendar year as regcrted in the annuval
statements and cther reports filed by the insurer with the
cormissioner cf insurance. Ko mesber is cbligated in apy 1
year to reiasburse the association o¢mn acccurt of its
proportionate share in the deficit frcr operations of the
associaticn in that year in excess of 1% of its surplus to

policyholders, and the aggregate amcunt wnot so reimlursed
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shall be reallocated among the remaining members in
accordance with the m=method of determining participation
prescribed in this section- - after excluding from the
computation the total net direct premiuss of all mewbers not
sharing 'in the excess deficite In- the event that the
deficit from operations allocated to 217 ‘sembers of the
association in any caltendar year exceeds 11X of their
respective surplus - to po!icﬁholdérs. ‘the amount of the
deficit 'shall :be allocated to each member in accordance with
the method of determining participation prescribed in this
sectione.

Section 6« Directorsa. The association shall be
governed by a board of directorss to be elected annuallyd
Eight directors sha¥l. be -elected by cumulative voting of
members of the associations whose votes shall be weighted in
accordance with each wmember®s net direct premiums written
during ihe preceding calendar year. Three directors shall
be appointed by the commissioner of Insurance as
representatives of the medical professiony the appointments
being made at or before each annual meetinges The eight
directors serving on the first board who are to be elected
by members of the association shall be elected at a meeting
of the members held at a time and place designated by the
commissionere

Section T« Appeals and judicial reviews (1) With
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respect to those itess the plan of operation defires as
appealable matters, an applicant to the associatien, a
person insured pursuant to this act, his representative, or
an affectad imsurer say appeal tc the commissioner of
insurance within 20 days after a ruling acticnm or decision
by or cn behalf of the association.

(2) 21l orders of the cosmissioner ¢f insurance made
pursuant to this act are subject to judicial reviewv as
provided in Title 40.

Section 8. Privileged comsunications., There is no
liability on the part of amd po cause of action of any
natare may arise against the associaticp, its agerts or
employees, an insurer, a licemsed agent or hroker, or the
commissioner of insurance or his avthorized representatives
for any statements made in good faith by thes in any reports
or communications concerning risks insured or to be insured
by the association or at any administrative hearings
conducted in coanection therewith,

Section 9. RAnnual statements, 7The asscciation shall
file in the cffice of the cosmissioner of insurance annually
en or before March 1 a statezent containipg information with
respect to its transactions, condition, operaticns, and
affairs during the preceding year. 7The statement shall
contair the satters and information prescribed and shall te

in a form approved by the ccemissicner. The ccamissicner may
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at any time require the association to furnish additicnal
information with respect to its tramsacticns, copditiom, or
any matter comnected therewith considered to be material and
of assistance im evaluating the scope, operation, and
experience of the association.

Section 10, Exawinations of association's affairs. The
comaissioner of issurance shall make an examination into the
affairs of the association at least annually., The
examination shallrhe conducted and the report thereon filed
in the wmanner provided by law. The expenses cf every
examination shall be borne amd paid by the asscciation in
the wmanner prescribed by law,

Section 11, Effective date. This act is effective op
its passage and approval and expires on Deceaber 21, 1979,
after which pne new policies may be issued by the
association. However, all issued policies continuwe in force
until their expiration date.

-11-
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SENATE BILL NOe 437

INTRODUCED BY DUNKLE

A BILL FGR AN ACT ENTITLED: “AN ACT TO ESTABLISH A JOINT

UNDERWRITING ASSCOLIATION FOR MEDICAL LIABILITY INSURANCE.™

BE IT EMACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section Le Purposee ({1} The Yegislature finds that a
crisis exists because of the high cost and impending
unavailability of m®medical liability insurance. The purpose
of this act is to nprovide an interim solution to the
unavailability of such insurances. This legislation will not
resclve the underlying causes of the unavailability and high
costs which extend beyond the insurance mechanisme It is
anticipated that future Jlegislation will deal on a more
permanent basis with the root causes of the current crisise
Accordinglys this act is enacted for a limited period of
times

Section 2. Definitionse As uUsed in this act the
following definitions apply:

{1}y *™Medical tiability insurance® wmeans insurance
coveraqa against the lecal liability of the insured and
against losss damages or expense incident to a claim arisinn
out of the death or injury of any person as the result of

negiicence in rendering professional service by a licensed
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phys}cian or & hospitale hospital-related facilitys or
long—term care facilitys as defined by 69-5201.

{2} "“Association® means the joint underwriting
asspociation established pursuant to the provisions of this
acte

(3) ™"Net direct premiums®™ mean gross direct premiums
on personal injury liability insurance written pursuant to
the provisions of the insurance laws of Montanas including
the liability component of multiple peril package policies
as computed by the commissioner of insurances less return
premiums or the unused or unabsorbed portions of premium
depositSe

Section 3. Joint underwriting associatione (1)} A joint
underwriting asscciation is hereby createds consisting of
all insurers authorized to write and engagad in writing
within this state on a direct basis insurance against legal
liability for the deaths injurys or disability of any person
pursuant to the provisions of Title 40+ including insurers
covering the perils in wmultiple peril package policiess. Each
of these insurers snall be a member of the association and
shall remain a member as a condition of its authority to
continue to transact this kind of insurance in this statee
The purpose of the association is to provide medical
liability insurance on a self-supporting basise

() The association may not commence underwriting
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operations for physicians until the commissioner of
insurances after due hearing and investigation, has
determined that medical liability insurance cannot be made
available for physicians in the voluntary market. Upon that
determination the association is the exclusive agency
through which medical liability insurance may be written in
this state oh a primary basis for physicianse.

{3) The association may not commence underwriting
operations for hospitalss hospital-related facilitiess or
long-term care facilities until the commissioner of
insurances after due hearing and investigationy has
determined that medical liability insurance is not readily
avaitable for these facilities in the voluntary markete. Upon
that determination the asscociation is authorized to issue
policies of medical 1liability insurance to hospitalsy
hospital-related facilitiess or Jlong-term care facilities
but need not be the exclusive agency through which this
insurance may be written on a primary basis in this statee.

(4) If the commissioner of insurance determines at any
time that medical liability insurance can be made available
in the voluntary market for either physicians or hospitalsy
hospital-related facilitiess or long-term care facilitiesy
the association shall thereby cease its underwriting
operations for the medical liability insurance which the

commissioner has determined <can be made available in the
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voluntary markete

{5) The association hase pursuant to the provisions of
this act and the plan of operation with respect to medical
liability insurances the power on behalf of its members to:

{a) subject to limits as specified in the plan of
operation but not to exceed $1 wmillion for each claimant
under one policy and $3 million for all claimants under one
policy in any 1l y2ars issue or cause to be issued policies
of insurance to applicantses including incidental coverages;

{b) underurite- the insurance and assume reinsurance
from its members; and

{c) cede reinsurance.

{6) {a) Within 45 days following the creation of the
associations the directors of the association shall submit
to the commissioner of insurance for his review a proposed
plan of operation consistent with the provisions of this act
te be fully effective and operative upon order of the
commnissioner of insurances

{0) The plan of operation shall provide for economice
fairy and nondiscriminatory administration and for the
prompt and efficient provision of medical tiability
insurance and shall contain other provisions including but
not limited to preliminary assessment of all wmembers for
initial expenses necessary to commence operationss

establishment of necessary facilitiess management of the
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associationy assessment of wmembers to defray losses and
expeanscsy Commission arrangementses reasonable and objective
underariting standardse acceptance and cession of
reinsurances appointment of servicing carrierss and
procedures for determining amounts of insurance to be
provided by the associations

(c) The plan of operation shall provide that any
profit achieved by the association be added to the reserves
of the association or returned to the policyholders as a
dividende

{(d) Amendments to the plan of operation may be made by
the directors of the associations subject to the approval of
the commissioner of insurances or shall be made at the
direction of the commissioner.

Section 4« Procedurese. (1) (3a) A licensed physician or
hospitals on or after the effective date of the plan of
operations is entitled to apply to the association for
coverages The application may be made on behalf of an
applicant by a broker or agent authorized by the applicante.

{b) 1f the association determines that the aprlicant
meets the underwriting standards of the association as
prescrinped in the plan of operation and there is no unpaids
uncontestad premium due from the applicant for oprior
insurances 3s shown by the insured havina failed to make

writtepn objections to the premium charaes within 30 days
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afte} billings then the associations upon receipt of the
premium or such portion thereof as is prescribed in the plan
of operations shall cause to be issued a policy of
professional liability insurance for a term of 1 year.

(2} {3} The ratesy rating plansy rating rulese rating
classificationss territnriess and policy forms applicable to
the insurance written by the association and statistics
relating thereto are subject to the insurance laws of
Montanase giving due consideration to the past and
prospective loss and expense experience for medical
liability insurance of all of the member companies of the
associationy trends in the frequency and severity of
lossess the investment income of the associations and such
other information as the commissioner of insurance may
requires

{o) HKWithin such time as the commissioner of insurance
directsy the association shall submit for the approval of
the commissioner an initial filingy in oproper forme of
policy formss classificationss ratess rating plansy and
rating rules applicable to medical liability insurance to be
written by the associationes In the event the commissioner
disaporaves the initial filings in whole or in parts the
association shall amend it in accordance with the direction
of the commissionere If the commissioner is unable to

approve the filing or amended filing within the time
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specifiede he shall promulgate the policy formss
classificationss ratesy rating planss and rules to be used
by tha association in writing such insurances

{c) Any deficit sustained by the association in any 1
year shall be recouped pursuant to the plan of operation and
the rating plan then in effect by one or both of the
following procedures:

{i) an assessment upon the policyholders; or

{ii) a rate increase applicable prospectively.

{d) Effective after the initial year of operations
rateses rating planss rating ruless and any provision for
recoupment through policyholder assessment or premium rate
increase shall be based upon the association®s loss and
expense experiences together with such other information
based wupon that experience as the commissioner of insurance
considers appropriate. The resultant premium rates shall be
on an actuarially sound basis and shall be calculated to be
sel f-suoportinge.

{e}) In the event that sufficient funds are not
availabile for the sound financial operation of the
associationy pending recoupment as provided in subsection
{2){d) of this sections all members shall on a temporary
basis contribute to the financial requirements of the
association in the manner provided for iin [section &].

Contributions shall be reimbursed to the members following
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recoupment as provided in subsection {2)(d) of this sectione

{f} The commissioner of insurance shall consider
requiring the association to offer policies on both a claims
made and occurrence basis so that applicants may select
either policy at their options Howevers the premium rate
charged for both claims made and occurrence policies shall
be at rates established on an actuarially sound basis and
which are calculated to be sel f-supportinge.

Section S5« Participatione All insurers which are
members of the ;ssociation shall participate in its
writingss expensesy profitss and losses in the proportion
that the net direct premiums of each wember written during
the preceding calendar year, after excluding that portion of
premiums attributable to the operation of the associationy
bears to the aggregate net direct premiums written in this
state by all sembers of the associatione Each insurer®s
participation in the association shalil be determined
annually on the basis of the net direct premiums wWritten
during the preceding calendar year as reported in the annual
statesents and other reports filed by the insurer with the
commissioner of insurances. No member is obligated in any 1
year to reimburse the association on account of its
proportionate share in the deficit from operations of the
association in that year in excess of iX% of its surplus to

policyholderse and the aggregate amount net so reimbursed
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shall be reallocated among the remaining members in
accordance with the method of determining participation
prescribed in this section after excluding from the
computation the total met direct premiums of all members not
sharing in the excess deficits. In the event that the
deficit from operations allocated to all members of the
association in any calendar year exceeds 1% of their
respective surplus to policyholderss the amount of the
deficit shall be allocated to each member in accordance with
the method of deterwmining participation prescribed in this
sections

Section 6« Directorss The association shall be
governed by a board of directorss to be elected annualiye.
cight directors shall be elected by cumulative voting of
members of the associations whose votes shall be weighted in
accordance with each member®s net direct premiums written
during the preceding calendar years Three directors shall
be aopointed by the commi ssioner of insurance as
represeatatives of the medical profession, the anpointments
being made at or before each annual meetings The eiaght
directors serving on the first board who are to be elected
by members of the association shall be elected at a wmeeting
of the members held at a time and place designated by the
commissionera

Section Te Appeals and judicial reviews ({1} With
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resp'ect to those items the plan of operation defines as
appealable mattersy an applicant to the associations a
person insured pursuant to this acty his representatives or
an affected insurer may appeal to the commissioner of
insurance within 30 days after a ruling action or decision
by or an behalf of the associatione

{2) AVl orders of the commissioner of insurance made
pursuant to this act are subject to judicial review as
provided in Title 40.

Section 8. Privileged communicationse There is no
liabitity on the part of and no cause of action of any
nature may arise against the associations its agents or
emsployeesy an insurery a licensed agent or brokery or the
commissioner of insurance or his authorized representatives
for any statements made in qood faith by them in any reports
or communications concerning risks insured or to be insured
by tne association or at any administrative hearings
conducted in connection therewiths

Section 9« Annual statements. The association shall
filz in the office of the commissioner of insurance annually
on or before March 1 a statement containing information with
respect to its transactions. conditiony operationss 3and
atfairs during the precedina vyeare. The statement shall
contain the matters and information prescribed and shall be

in a form approved by the commissioner. The commissioner may
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at any time require the association to furnish additional
information with respect to its transactions, conditions or
any matter connected therewith considered to be material and
of assistance in evaluating the scopes operations and
experience of the associations

Section 10. Examinations of association®s affairse The
commissioner of insurance shall make an examination into the
affairs of the -association at least annually. The
examination shall be conducted and the report thereon filed
in the manner provided by ltawe The expenses of every
examination shall be borme and paid by the association in
the manner prescribed by lawe

Section 1ll. Effective date. This act is effective on
its passage and approval and expires on December 3Ly 1979
after which no new policies way be issued by the
associations Howeversy all issved policies continue in force
until their expiration dates

—End—
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