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INTRODUCET BY LABOR & EMPLOYMENT RELATIONS COMMITTEECZ),Z;@/
Chalrman
BY REQUEST OF THE DIVISION OF WORKERS' COMPENSATION

A BILL FOB AN ACT ENTITLED: “"AN AET FOR TEE GENERAL
CLARIFICATION AND REVISION OF TEE OCCUPATIONAL DISEASE ACT

OF MONTANA."

BE 1T ENACTEL BY THE LEGISLATURE OF THE STATE CF MONTANA:

Secticn 1. There is a new B.C.M. section nusbered
92-1303.1 that reads as follows:

92-1303,1. pefinitions. As used in this chapter,
unless the context requires othervise, the follosing
definitions apply:

{1} “Beneficiary® is as defined in 92-8%13,

{2) ©"Child" is as defined in 92-u417,

(3) - "Disablement™ means the event cf becoming
physically incapacitated by reascn cf an occupational
disease from perfcrming ary work for remuneration or profit,
"Silicosis", when cosplicated by active pulmonary
tuberculosis, is presumed to be tectal disablement.
*pisability™, “total disability®, and "totally disakled™ are
synonymous with "disatlement®™, but they have no reference tc
"partial perwament disability®.

{4y ®Divisicn™ is as defimed in 92-U26.
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{5) n"Eaployer" is as defined im 92-u410.1.

(€) "Eaployee™ is as defined in 92-u411.

(7) *™Busband™ is as defined in 92-425,

{8) *Independent contracter™ is as defined in
92-438.1.

{97 "vInsurer® is as defired ip 92-435. The ternm
includes an employer who is self-insured under comfpensation
rlan No. 1.

(10) "Invalid™ is as defined in 92-816,

{11) "Pneumoconiosis® means a chromic dust disease of
the 1lumgs arising out of esployment im coal mines amd
includes anthracosis, coal workers' puneunoconiosis,
silicosis, or anthracosilicosis arising out of such
enployment.

{12) morder™ is as defined in 92-429.

(13) "™silicosis™ means a chromic disease of the 1lungs
caused by the prolcnged inbalation of siliccn dioxide
{5i0 ), characterized by small discrete ncdules of fibrous
tissue sisilarly disseminated throughout both lungs causing
the characteristic x-ray patterns and by cther wvariable
clirical manifestations.

{14) "¥ages" is as defimed in 92-423,1.

(15) "wife™ is as defined in 92-424&,

{16) "Year™ is ags defined in 92-423.

Section 2, Section 92-1311, R.C.M. 1547, is amended to
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read as follows:

"92-1311. Payaent of compensation -—- exceptiops and
limitations. Av{]) Geaspeacatien Bhen be bhas complied _with
other prowigjoms of this chapter, compengatjop shall bte paid
to esery-eapleyee a_claisapt who becomes disabled ky reasch

of occupational disease arising out of his emiloymemt,
stbject to the £eideowirg corditionss—and-vhen-elaise—ase
presented-—and—aotiscs——gives—in——aceordanée—udith——the

4vjfa) ¥e Eice s ovide in _this _sectjonm,
compensation shadl may pot be paid vhen the last day cf the
injurious exposure of the emsployee to the hazard of the
occupational disease has occurred prior to &he—ecifective
dato—of-thin—aci-eneept—de—in—thic-cection,—parageaph—Iija
subparagraph—i-—provided July 1, 1959.

2v{b) No compensation shald may be paid fcr a disease,
cther thar silicosis or due to ionizing radiation, unless
total disability results within eae——hendred—sventy—{120}
days from the Jlast day wupor which the eaployee actually
worked <for the eaployer against whom compensation is
claimedy, provided—that—the—boasrd However, the divisicn,
apon good cause shown, may waive this lizitation in the
interest of justice, but in any case said the period may not

be extended to more than eme 1 year from the date of last
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esployrent by the said employer.

3vfc} #e Brcept as_provided for ip _subgection_ _ (1} {3]
of _this_sectiop, no compensation shald say be paid is—ease

of for silicosis unless during the eigh& B years immediately
preceding the disablement the injured eaployee has been
exposed tc barmful guantities of silicon dioxide dust for a
total period of not 1less than oae—-#boistii—-—*1,000)
vorkshifts ip esployment ipn this state and unless total
disability results within fees 8§ years from the last day
upon which the employee actually wvorked for the employer
against whecs compensation is claised.

4x (1) Previded, howeverrSthat—say } silicotic esployee
who is discharged by his employer to escape liability for
silicosis bepnefits uonder this ee4 chapter shald-—be is
eligible to receive ccmpensation under this ae4 chapter when
totally disabled if he has sever—buyndred-—{700} actuoal
workshifts since January 1, 1954, fer that ecaployery,
providedy-£fasthery—when ¥hep any employee in employsent on
or after January 1, 19%9, because he has an occupational
disease incurred in and caused by such employaenty which is
not yet disabling, is discharged or traasferred froa the
employment in which he is engagedy or when an-—esployee hLe
ceases &a6h his eaplcyment and it is in fact, as determined
by the medical panel, inadvisable for his on accoont of sueh

a nondisabling occupational diseasey tc continue in d4y
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esployment and he suffers wage loss by reason of seek the
discharge, transfer, or su#ek cessatioan, the beasrd division
may allow compensation on account therecf as it may—deea
considers Jjust, not exceeding £ive—thousandi——dollars
435008403 $10,000.
5 1ai ball g i ined . 14
1 ) Laim—d ) £ilad 144 . loyes )
. £y—of—fori—thet dymi Cas ; ek .
. £igedi : 931332
Bv (2} The——conpensaties Compemsaticp shall be paid to
the beneficiasry--aprd—deopondents Dpeneficiaries of every
ezployee covered by this ae® chapter in cases where death
results from an occupational disease arising ocut of his
esployment, subject to the fcllowing conditions:

d+(a) We FExcept as_provided for_ism subsecticn_(1}) {d)

of this section, compensation edali Bay_pct be paid whem the
last day cf injuricus exposure of the employee tc the
hazards of the cccupational diseases has occurred prior to
the—cffective—date—of-this-aoty—oneept—a6~in—thic——Facticiy
paEagEaph-—tA i subparagraph-t4—ef-this—aet—provided July 1,
1959,

2+{b) Wc compensation shald may be paid for death from
silicosis unless during the edghs 8§ years izmediately
preceding the disablement the deceased employee bas been

exposed to harmful guantities of silicon dioxide dast for a
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period of not less thkan eae—sheusand—{1,000) wvorkshifts in
employment in this state.

dvfc)l ¥o compensation shall pay be paid for death from
silicosis unless the death resuiss within feus—(8) years
from the last day upon whichk the employee actually worked
for the employer against whaom compemsation is claimed,
except in those cases where death resuvlts dwring a pericd of
contimuous total disability from silicoeis for whkich
cospensation has been paid or awarded, or for which a clais,
compensable but for such death, is cn file with the
soumnincion division. Ir such cases cospensation shall be
paid if death results within sesea—{7)> years from the last
day apon which the employee actwmally worked for the employer
against whos cospensation is claimed.

4y{d} i¥§o cospensation edalld aay be paid for death froms
any occuopational disease, other thap silicosis or due to
ionizing radiation, uwsless death results withim eme—{1} year
from the last day upon which the employee actually vworked
for the employer against whom cospensation is claimed,
except in those cases where death results durimg a period of
coptinuous total disability from an occuopational disease,
other than silicosis or ionizing radiation, for which
compensation has been paid ox awarded, or for which a clais,
compensable bkut for such death, is cn file with the beamd

divigion. In such cases compensatica shall be paid if death
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results withir three—3) years from the last day upon which
the employee actually worked for the employer agaimst whowm
compensation is claimed.

5 lai 314 i ined . ia
wrlions—ihe —cleis—has—beet—Eiled—uith—bhe—anplesesy—the
inguaror—os—tho—board—a6—tho-sane—say—he-in—sriting—wishia
sheo—tine-Lined by—cepbion—8i1-—1343y

6v{3} Proof of the exposare to silicon diozide dust
for a period of not less than ene—shovsani-—sve—Shundred
41,2003 workskifts in employsment in this state, with proof
of total disability from silicosis, shadi-be is prima facie
evidence of exposure tc harmful guantities of such dust
doring all such period.™

Section 3. There is a pew B.C,B. section rusbered
92-1312.1 that reads as follows:

92-1312,1 Tise when claims must be presented. (1) ¥When
a claimant seeks benefits under this chapter, his claims for
benefits =mnst be presented in writing tc the employer, the
enployer's insurer, or tke divisicn within 1 year fros +the
date the claimant knew or should have known that his total
disability condition resalted from am occupatiomal disease.
Vher a beneficiary seeks benefits under this chapter, his
claiss for death benefits must be presented ir writipg tc
the employer, the esployer®s insurer, or the division within

1 year from the date the bereficiaries knew or should bhave

.
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kncwn that the decedent's death was related te an
occupational disease,

{2) The division may, upon a reasonable showing Ly the
claimant or a decedent's teneficiaries tbhat the claimant or
the beneficiaries could not have kncyn that the claimant's
copdition cr the esmployee's death was related to an
occupational disease, waive the claim time reduire:ent ap tc
an additional 2 years.

{3) VWotwithkstanding the provisions of subsecticns (1)
and (2) of this section, no claim to recover Lepnefits under
this chapter may be maintaired unless the claim is properly
filed within 3 years after the 1last day upon which the
claisant or the deceased esployee actually worked for the
enployer against whcm compensation is claimed.

Section 4, Section 92-1314, R.C.K. 1947, is amended to
read as follows:

"92-1318. #ediea: Pylmonary specjalist wedjcal pamels
Snesadicali-esssiteeey and pulsonary specialists. (1) The
Hontana #wedical association may, at least annually, certify
to the heasd divisjon se-lscdical-ceanitites—adnineesl-4hirty
(303 14 i phyeici - c 3

soulasl lified—i a ai . ;
e < 1-di . adivi .l :

imed 2 : fepad tioal St
oertify—to-—the—beard as Spulmonary specialists nceineesa

-8



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1296401

three 43} or more licensed physicians of the state whc shall
have had at the time of certification at least £3iwe—-—{5}
years' practice in the diagnmosis, care, and treataent of
diseases of the pulmonary tract and the imterpretaticn of
I—ra¥y x-ray filss therecof apd _may _also certify to the
division as occupational disease specialist pominees _thiee
or _more licensed physicians of the state ®ho_havye_at the
time _of certification gnalifjcations_in_the diagpcsis, cagre,

and treatment of nompulmopa -]+ atjonal diseases. Frca

the two lists submitted as_provided for ip this section, the
division _shall _appoint _two _sepagate _medical papels. Ope

panel is the pulmopary _specialist sedical papel apd _the
other is _the gccupaticnal disease medical_ _panel, _The

division shall appoint from the_list of pulmopary specialist

pominees three or more physicjans_tc¢ _serve_on_the__jpulacnary

specialist _wedical rpapel, _The division shall appcint frea
the list of occupatiopal disease_specialist_ _ncsinees__thres

or__®sore physiciaps _to__serve__cn_the cccupaticpal disease
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[2) In—4tbho——eveit—2hat If the HFontana wmedical

association fails to sake-the—eertification—ae-—heEoinabeove
sded . N bad ot dshall_of—i
hei . Lhipd (30}—14 2 phcEici La—bd N

ef —Nontana—vhe-are-—partivatarly—gualificddin—thediagnesisy
care-and—treatacnt—of —gesupationsl —disecasecs—vhieh—caid
physieiane—chail-sesve—an—and—be—heroisatior—soferred—4o-as

she-tpedigal-cennitieetl-and subait the two lists cf posinees
as_provided for ip this section, the divisjon shall appoint

agmbers to the medical papels by appointing to_the gulmonary

specialist pedical papel three <3} or epore licensed

physicians in the state of Mootana who hawe had at the time
cf afprointment at Jleast £ive-——{5) years? practice in the
diagnosis, care, and treataemt of diseases of the pulmodary
tract and the interpretation cof X-sa¥ x-ray filmss thereofy
shieh—latter group-of-theee—{3)}—oer—tore—shall-cerve—-ag—and
be——horeinafter—5ofoFFred—4o—as-0pulaonaiy-epesialistssi-The

diaal L4 . : shes vith she 1 guinenasy
speaialisteyd—shali-be-kpoun—ac-andéd-hereinafrer-rofersed—te
as-—+the-—Ogpedical-—papelst angd by appeinting 10 the

occupational disease medical panel three or_more_licensed

-10-
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gnalifications to diagpose, care for, and_treat pontulmonary

ocgupational diseases,"

Section 5. There is a nev BR.C.M, secticn numbered
$2-1314.,1 that reads as follows:

92-1314.1. Procedure for medical examination. {1} In
order to determine the compensability of claims under this
chapter based on pulmcnary copditioss, the following
procedure shall be followed:

{a) The division shall direct the claimant to a
pulsonary specialist who is a nmember of the fpulmorary
specialist medical pamel for an examination. The fulmonary
specialist shall conduct an exasination to determine whether
the claisant is totally disabled and is sufferisg from a
pulmorary occupational disease., The pulmopary specialist
shall submit a report of his findings to the diéision.

(b) Either the claisant or the insurer may, within 20
days after the receipt of the report by the first pulmonary
specialist, reguest that the claimant be examined by a
second pulmcnary specialist who shall be a mesber cf the
pelemonary specialist medical panel. If a second exasinaticn
is requested, the divisico shall direct the claisant tc a
second pulmonary specialist and the pulmoerary specialist
shall conduct an examination to determine whether he
believes the claimaet is totally disabled and is suffering

from a vpulmsonary disease. The pulscnary specialist shall
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subsit a report of his findings to the division. When a
second examipation has been reguested, the repcrts cf the
examinaticns shall be subsmitted to the pulsonary epecialist
sedical panel for its review., The panel shall issue its
rerort ccncerning the claimant's physical ccndition and
vhether the claimant is suffering from an occupational
disease.

fc) If a second examiratiom is mnct requested, the
division shall 4issune its order determsining whether the
claimant is entitled to occupational disease benefits based
on the report of the first examining physician. If a seccnd
exasination is reguested, the divisionm shall issue its crder
based on the report of the pulsonary specialist wsedical
panel.

(2) In order to determine the compensability of claims
under this chapter based on ncopulscopary conditions, the
following procedure shall be follcwed:

{a) The division shall direct the claisant to an
occupational disease specialist who is a member of the
occupational disease medical ranel for an examimaticn. The
specialist shall conduct an examinatiocn to determine whether
the claisant is totally disabled and is suffering from am
occupational disease. The specialist shall sabmit a repcrt
of his fipdings to the divisicn.

(b} EBither the claimant or tbe imsurer way, withia 20

—-12-
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days after the receipt of the report by the first
specialist, request that the claisant be examined by a
second specialist. If a second examinaticn is regunested, the
division shall direct the claimant to a second specialist
wvhe is a wmeaber of the occupational disease medical panel
and the specialist shall conduct an examimation to deteraine
whether he believes the claimant is totally disabled and is
suffering frcm an occupational disease. The specialist shall
subuit a report of his findings to the division. When a
second examination has been regquested, the reports of the
examinations shall be submitted to the occupational disease
medical panel for its reviev. The panel shall issue its
report ‘concerning the claimant's physical conditicn and
whether the claimant is suffering from an occupational
disease.

{cy If a second examination 3Is not requested, the
division shall issue its order determining whether the
claimant is entitled to occupational disease benefits based
on the report cof the first examining specialist. If a secced
examination is requested, the divisicn shall isswe its order
based cn the report of the occupational disease eedical
panel.

31 A report satmitted to the divisien by the
appropriate medical panel and placed in the divisica's

tecords is rprima facie evidepce as to the matters ccotained
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in the report,

{4) Upon the division's own sction or if a claimant or
an insurer requests that a hearing be beld by +the division
prior to the tiage the divisicn issues its final
determination concerning the claimant*s entitlesment to
occupational disease benefits, the division shall held a
hearing.

(S5) At a hearing held before the division or the
workers' cospensation judge, the report of the medical panmel
and the two medical examipations conducted by sembers of the
medical panel are exclusive aad firal apd no otker medical
evidence or additional medical examinaticas are adsissible.
However, the physicians to which the claisant has been
referred as provided for in this section may, in order to
assist them in reaching their conclusion, consult with the
claimant's attending physician.

(6} Within 20 days after the division has isswed its
order of determination as to whether the claisant is
entitled to benefits under this chapter, a party may request
a rehearing, In order to perfect an appeal to the workers?
compensation judge, the appealing Eparty amust reguest a
rehearing before the divisiomn. The division may graat a
rehearing ard, if a rehearing is granted, the division's
final determimation shall not ke issued until after the

rehearing. If the division does pot gract a rebkearing, the

- T4
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divisicn's final determinaticn is issued on the date the
rehearing is denied.

Section 6., Sectiocn 92-1315, R.C.B. 1947, is asmended tc
read as fcllows:

n92-1315. Preecduse—ior-sedical-enaninationy Stapdards
for __detegmining shether death. _or disability dume _to
pnegpocopiosis, Av-Inerder—to——detentine—the—ralidity —of
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before-—aay-coust—upon—tho-appeaiy-if-apye

B> The standards for detersining death or total

disability due to pneumoconiosis are as fcllows:

Aw{l} Fetal—diecability-——definedsy 1 miner is upder a
total disability due to pneumoccnicsis if: a)—Be——ie
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+b3—41r4§a] 8e he is wunable to engage in any
substantial gainful activity by reasor of pneumcconiosis
which can be expected to result in death or which bas lasted
or can be expected to last for a continwous period of not
less than +welw»e—{12} months; or

42> (b whero—thesequircienis-ofi-pasagraph—tal—eofi—this
809¢ion-—are—aety—tho—-finding—that-a—ainesr—ioundes—a—total
disability—is-establiched-by the irrebattable presumgtion
establisked in 92-1315,2{3) appljes.

2w {2) Eaaiuatiag-————#otai-———disebé&i%fv- (a) Total
disability may not be found for purposes of this pest
sectjor unless paneusoccniosis is the ispairment involved.
Whether or not [pneumoconiosis in a particualar case
constitutes a disability as defined in 4+~—+by gubsecticm {1)
of this _sectjon is determined froe all the facts of that
case. Primary consideration is given to the severity of the
individual®s preumoccniosis, #Redieal Ezxcept wshere cther

avidence _rebuots _a__fieding of disabiljty feeTsy the

ipdividoal is _actually_ _enaaging _in__substantial _gqajpful
activity), medical considerations alone canp—encepi—ushere
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. ; 3 Eindi £ sdicability N 3
sndivideal—i 11 ; . : ial tafuld
actiweiesy Justify a finding that the ipdividval is under a
disability where his ismpairment is one that meets the

duraticn requirement in dv—{d}» snbsection (%) (a} of this

section and is listed in the agppendix to -this eubpass

subsectiop. However, the presumption establjshed in

92-1315.2 (3} applies,

(b} Pneumoconiosis may be found disabling if it dces
prevent the individual from engaging im any sulbstantial
gainful activity. Sesh—as The individealy-hewewesr,-shail may
be determined to be under a disability conly if his
preumoconiosis is the primary reason for his inability to
engage in substantial gainful activity. Ias—eny-seeh-—case—id
It w=ust also be established that the individual has a
respiratory impairment because of preumcconiosisy which _is
denonstrated on the basis of an MVY and FEV! which are equal
te or less than the valnes specified in the fcllcwing table
or by a medically equivalent testw}

egqual to Height and

{Inches) to or less than or less than
L./Nin, L.

57 or less 52 1.4

58 53 1.4
-20-
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59 Sh 1.4
60 55 1.5
61 56 1.5
62 5% 1.5
63 58 1.5
64 59 1.6
65 60 1.6
&6 61 1.6
67 62 1.7
68 63 1.7
69 64 1.8
70 65 1.8
T 66 1.8
72 67 1.9
731 cr mere 68 1.9

3+(3) Bsidence—ei-pacupoeeniesisy (a) A finding of the
existence.of pneumocopiosis may aot be made in the absence
of:

433 (i} 4 2a «chest roentgenogram showing the existence
of pneumoconiosis classified as category 1, 2, 3, A, B, or
C, acccrding to the ipternaticmal labor organizatioe ({1958),
international labor crganizaticn {1968} , ot anion
internationale contra cancer/Cincinnati {1968)

classifications of the poecsoconioses (if the chest

rocentgenogram is classified as categcry 2, it should be

—21-
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reclassified as category O or category 1 and only the latter
accepted as evidence of prewmccecniosis); es

23 (ii) Aa an autopsy showing the existence of
pneumoconiosis; or

+3ri{iii) & a biopsy (other than a needle biop=sy)
showing the existemce of pneusoconiosis. Seeh The biopsy
weuld is not Be expected to be performed for the scle
purpose of diagnosing pneumoconiosis., Hhere a biopsy is
performed for other purposes, howevery {e.g., im ccnpection
with a lung resection), the report thersof will be
considered in determiping the existence of pneumoconiosis.

(b) The rcentgenogram, to conforms tc accepted medical
stapndards, should represent a posterior-antericr view of the
chesty taken at a distance of sim—{6} feet between the X-—pay
X-ray tube and the I-ga¥ x-ray film on a 14 by 17 inch I-ray
z—-ray fils.

{c) A report of autopsy or biopsy shall include a
detailed gross (macroscopic) and microscogpic descrigtica of
the 1lungs or visualized portions of the 1lungs. If an
operative procedure has been perforsed to obtain a portion
cf a 1lung, the evidence should include a copy of the
cperative note and the pathclogy report c¢f the gross and
microscopic examination of the surgical specimen, If ap
autopsy has been perforaed, the evidence should include a

complete copy of the autopsy repcrt,

-22-
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4w () Desoreiring-——sedical-———cqaivaloncer ta) An
individual's impairment shall be determined tc be wmedically
the eguivalent cf ap impairment listed in the appendix tc
this sebpass subsection only if the wmedical f£findings with
respect thereto are at least eqguivalent in severity and
duration to the listed findings of the listed impairrent.

{t} Any decision made under Z~—{a) guybgections _(2) {a)
and &~—4=y (6)(a) of this sectior as tc whether an

individual's ispairment is medically the equivalent of an

impairment listed in the appendix to this sebpaxdy
subsection shall be based or sedical evidence demonstrated
by wedically acceptable clinical and laboratory diagnostic
technigees, including a medical judgsent furnished by one oc
mere physicians designated by the beakdy divisiop relative
to the guestion of medical equivalence. ‘

(c) Any decision as to whether a sedical test is
sedically eguivalent to the test described in et}
sgbsection {12) (b) _of _this _gection shall be based on

appropriate medical evidence, inscluding a judgment furamished
by ome or more physicians designated by the beewdy divisign
relative to the guestion cf the medical eguivalence cof sush
the test.
S+ [5) 2vidence-of-erigin-ef-—pacvacvoricsisv—{ar—3£—3
asinor——sas—ecapleored—feor—tea—(1{)—yoaEs-—or-a6Ee—in-seal-nines
i i ffori . £s a——s eei ;
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will-——be -presunady—ib—the—abeenee—ef—ovidense—ito—the
BERLERE Y y—bhibt—iho——PpReunoosniesio—atese—oit—ef——5u6h
eaployacads

+b}—Fa—any-othor-casey—a ) niner suffering or who has

suffered from pneamoconiosis must subsit the evidence
necessary to establish that the pneusoccniosis arose out of
employeent in the coal nmines. However, the _presusption
established in 92-1312,2{1) applies.

v [6) Peath—due—+a-Prouneconiosiev—({aj—d—sinesle—death
wili-be-—deternined-4o—have—bech-due—4o-PpReunossniosie-if-the

tho-sontEaryy—that—his-dearth—was-due—to—prounceeniosiar 2IThe
clajimapt _must _sobajt_ _the _evidepce necessary to establish
that the minmer!s death was due_to__pneumoconiosis_ _apd__thag
the pnegsocopiosis_ _arose_ _out of esploysent jin_coal mines

Death will be found due to a respirable disease whea death

is ascribed to a chromic dust diseasey or to another cbroaic
disease of the 1lung. ©Death will pot be found due to a
respirable disease in those cases in vhich the disease
reported does not sSuggest a reasonable possibility that

death wasy in facty due tc prenmoconicsis; 4e.g., cancer of
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the 1leng, disease doe to trausa, cr pulsomary emboli}4, e=

Houever, the presusptions established in subsections_(2} and

13) _of 92-1315.2 apply,
“+e}—Brier-gircuastanees—other—than-those—is—paragraphe

Section 7. There is a pew B,C.8. secticn numbered

92-1315.2 that reads as follows:

92-1315.2. Presusptions in detersining whethexr death
or disability due to preascconiosis. In the event of death
or disability due to pheusoconiosis, the foellowing
presumptions apply:

{1 If a eiper who is suffering or whc has suffered
from pneusoconiosis was employed for 10 years or sore in one
or sore coal wines, there is a rebuttable presvapticn that
bis pneumoconiosis arcese out of that esployment.

{2y If a wmirer wvas epployed for 10 years or more ie
one or more coal mines and died fros a resgiratory disease,
thers is a rebuttable presumption that the death was dve to
poeumoconiosis.

{3} There is amn irrebuttable presuspticn that the
miner is totally disabled due to pneumoconiosis or that

death was due to pneumoconiosis, as the case may be, if he
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is suffering or suffered from a chronic dust disease of the
lung which:

(a) when diagnosed by chest roentgencgram, yields one
or more Jlarge opacities (greater than one centimeter in
diameter) and would be classified in category A, B, or € in
the internmational classification of radiograghs cf the
preumoconioses by the international labor organmization;

{b) when diagnosed by biopsy or autcpsy, vields
massive lesions in the lumg; or

{c} when diagnosis is msade by other means, would be a
condition which would reasonably be expected to yield
results described in (a) or (b) above if diagnosis had been
made in the manner prescribed im (a) or (b).

Section 8. Sectiom 92-1316, R.C.E. 1947, is amended to
read as follows:

"92-1316. Where silicesis pulmopary __occupational
disease causes death. Where edddeesis a__rpulmonary
occupational disease causes death and a claim for death
benefits is filed, the Rpulmonary specialists,® or any ome
of themy if the medical evidence be not ccmtroverted, shall
examine all available evidence pertairing to the claiam and
shall smake findings and thereupcn report to the beaxd
division. The report eskall--eemrsiitate is prima facie
evidence of fact as to the satters therein contained,”

Section 9. Sectiom 92-1317, R.C.HM. 1947, is amended to

— 26—~
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read as follows:
"G2-.1317. VNhen occupational disease -ether than

Hiliee6is a pulsopary _Jdisease causes death, When an

occupational disease, other than sddieesie 3__rulponary
disease, <causes death and a claim for death bkenefits is
filed therefor, a—mesber—ef—the—Npodieal—aonsitece® the
divisiop_ _ghall pelect at least two_physicjans whoe in_the
division's Judgment couwld properly determine _ihe
regarding _the _decedent®s_ _death _in relatiop to a

occupatjopal disease, apd_the physicjars shall exasine all

available evidence pertaining to the claim and shall msake

copdition

findings and +hereapem report to the beasd divisien. The
Teport shall-—eonskitute is prima facie evidence of fact as
to the matters therein contairned.”

Secticn 10, Section 92-1318, ER.C.A. 19ﬂ7,' is awended
te read as follows:

*92-1318. Autopsy. Upon the filing of a claism for
compensation for death caused by an occupational disease
vkere an autopsy is necessary aeceerdingliy-asid-seientifically
to ascer&aimn—and determine the cause of death, s@ed an
autopsy shall be ordered by the beardy—whieh division he
aantopsy shall be made under the supervisicn cf the county
coroner. Tthe beaxd divisicp wmay designate a duly licensed
physician who is a specialist in such exasinations to

perforas or attend swek the autopsiesy ard to certify bis
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findings thereon. +#uweh The findings shall be examined by-a
senbeE-of—the-nedisal-—panely-and-—shall-be-en—file—with—tho
board—iuihoFro—it——aball-bo—a-pablic—reaerd by the pbysicians

submitting reports _under the _provisioms _of _92-1316_ _and

92-1317__before _the_ _final reports_under_those_sections_are

submitted to the division."
section 11. Section 92-1319, B.C.HM. 1947, is amended

to read as follows:
792-1319. Periodic amedical examinations. #+f1) The

Upon_ the pequest of the djwision _or _the inswvrer, _ecan

employee entitled to coapensaticn shall subait bisself—£eor
to_a medical examimation by-a-aesber—ef-the-Apedical-panelyd

from time to time by a_physiciasn designated by the _divisicn
who a__sembe (] the _a opriate medical papel, The

examination shall be at a place reasonatly coaveniesnt for
the werkaas-—shen—Eeguested-by—the—boeard,—the—iRGREQE-oE—bthe

espleyer eRplovee.
3+v{2} The =eguest order _directing _the_ _examination

shall fix a time and place having regard to the comvenience
of the employee, his fhysical condition, and his ability +to
attend. The employee and any other party in interest may
have a physiciam present at the examination if =wek the
physician is provided and paid for by the esplcyee or other
party.

6+f(3] If the enplocyee refuses to subeit to the

—28-
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exasinaticn or obstruocts the examination, his right tco
cospensation shald—be is suspended until the examipation has
been made, and no compensation shadd-be is payable during or
for seeh the period of_suspension.

Bvf{4) A physician who wales or 1is present at the
examinaticn may be required to testify as to the resaolt
thereof.

2v{5) The beard divisiop msay reduce or susgesd the
compensation of an employee ¥vho persists in unsanmitary or
injerions practices tepdiag +to imperil or retard his
recovery, or who refuses to subait to soch eedical or
surgical treatsent as is reasonably essential to prosote his
recovery."

Section 12. Section 92-1320, B.C.H. 1987, is amended
to read as fcllows:

n92-1320, Payment of medical examipation and auntopsy
expenses. F#spease The _exrpense of the first aedical
examination as provided in sesdien—92-1335 92-1314.1 shall
be borne by the espleyer—if-cosjedsaticp——ie—slained—undex
pran—oner—by—the—insuter—if—the-clrin—is—seder—plan-tuey—and
b3—the—beaxd—if-the-elais—is-under—plan—theee jnsurer. The
expense of Fe—oxawipaties z_recxaminatiop shall be berne by
the dissatisfied party regquesting saeh—fe-—exasinatien the
reexamination. The expense of the periodic pedical

examinaticas, as provided in seesdew 22-13194 shall Le borune
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by the party reguesting sdek the periodic medical
exasination. The expemnse of the autopsy, as provided for in
geetion 92-1318, shall bke borne by the party reguesting sueh
the autopsy."

Section 13. Section 92-1323, BR.C.8. 1947, is amended
to read as fcllows:

"92-1323. Prohibiting lusmp—-sus settlements. (1) Fc
fipal and binding award made upon amy claim pursvant to this
a6t chapter wmay be converted into a lusp-sum payment, in
whole or in part, except is-ease—tha—elaisent,—after——having
£iled 124 e h—b 2 : a ;
as—the—-case—nay-be,-shall-bave 3s_provided in tbis__sectiop,
If_a_claimant_has entered intc a contract of employsent sith
an attormey for the recovery of sueh-elaisy benefits under
this chapter and the terss of whieh the eaploysent contract
shall—be-—deemed-to-be are reascnable, sespensarien-by-said
board—fer—sueh——atecEneyts —SoE¥L6esy—in—wbieh—casey the
amount of suwek the attorney's eospesnsatier fee say be
crdered by the beasd division tc be paid by the eapleyery
insurer es—the-——board—as—the-vase—may-bey and thereafter
deducted proportionately from weekly payments thereafter to
be @made to the claimant parseass—%e under this aesy—oFr-said
board chapter. The divisicn may at—ite—eptieh Iequire sueh

payments to be deducted each week in sued ap amount as it

deeas considers advisable from the payments thereafter to be
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made to the claisant puesvant—4e ypder this ae+ chapter and
paid to eaid the attormey as they are so deducted fros the
weekly payments to the claimant.

{2} _Whepever there are contested _issyes _as _tc__ap
insurer's tiability for _a__clais upder _this _chapter,
incloding a_claje based or 92-1331(1}{d), a clajmant and__am
insurer _ may _ enter inmto a _full apd finmal ccerromise

settlesent of the clajim, Howewer, no_ such_settlements _age
binding on_the parties until approved by the divisios, Afteg

e divigjon approve 2 full_ _apd_ _fipal ccapromise
settlement, the claims is closed apd the_insyrerts__lisbility

for a _settled claim is forever released,”

Section 14, Section 92-%324, R.C,M. 1987, is amended

to read as follows:

"92-1324, Burial expenses, In addition to'and separate
and apart from any cther compensation or bepefit jrovided
for in this ae+ chapter, there shall be paid in case of
death of an eaployee, whick death is the result of an
occupational disease contracted in the course of employsent,
the reasonable bkurial expenses of the eaployee, not
exceeding £ive-hundred-dellare—($506+00) the maximud _aacunt
provided for im 92-705."

Section 15. Secticn 92-132S, B.C.M. 1947, is amended
to read as follows:

%92-1325. Medical and hospital expenses. 1Ipn addition
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to the compensation provided by this ae* chapter, the
following shall be furnished:

{1) 1If an employee beccames tctally disakled f£from anm
occupational disease, he sball-be is entitled to receive,

without limitatiop as to_length of time ¢ cllar _amount,

reasonable medical services, hospitalization, medicines, and

such other treatment as wmay be approved by the beaxd

division net—esseeding—ia—aseunt—ihe—sua—eof——tuenty-—Eive

12) ey An employee who suffers asyp—of—4he frcm _ap
cccupational ddseases Jdisease liested-in-seodien as_defiped
in 92-1304, but who is able tc continwe in &is8 employment
while being treated therefor, shadl-—be is entitled to
receive saek the medical services, treatments, and pedicipes

reasonably reguired, not exceeding the value of ene—thousand
dallars—($3,000+004 3$2,500.
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Sectiom 16, Section 92-1330, B.C.M. 1987, is amended
to read as follows:

®g2-1330. Agreesent by employee to vaive compensaticn
or to pay premium void — no liability in certais cases. {1}

An agreement by an eaployee to vwaive bhis rights to

ap—-agrecnent-by—an—esployee coverags upder the _Occupatiopal

Disease__Act of MNontapa or to pay any pertion of the premium
paid by his employer,—shali—be is void.

a4v(2) The Ap enployer may give, within 4¥e 2 weeks of
+he—application the Dbegipning of _esmployment, a physical
esasinations exalipation tc the—appliessde an aprlicast for

employment. YWhere an applicant for employment, wbether sueh

applieasnts he has been formerly employed by the emplcyer to
vhom application is madey or mnot, though pot actually
disabled, is found upon coapetent medical and 3X—Ea¥ x-ray

examination to be afflicted with ap occupational disease,
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such the employer shaldd is not be liable aapder this aes
chapter for disability from the particular disease or
diseases with which the employee is found to be afflicted or
for any normal progression without aggravation of eadd the
disease or diseasesy if a report of sadid the medical
examination be is approved by the dbeaxd divisiop as
heveinafeer provided jip_this sectiop.

{31 The report of the nmedical examivation of the
applicant for employment and ¥—saye x-rays, if any, shall be
delivered to the beaxd divisiop by the espleyer within £ive
453 15 days after sueh the examipation, ¢e—waeh Hjith the
aedical report and ¥-ra¥s x-rays, if any, there =shall be
attached a certificate by the eramining physician certifying
that the wmedical report is the report of the physical
examination of the aprlicant for employsent.

{4} The beaxd division shall submsit sweh the medical
report and I-—ea¥ys x-rayvys, if any, to a physician of its
choice fres-tho-sedieal—panely and sueh the physician skall
report to the beaxd division bhis finding as to whether the
medical report is satisfactory. The beard diyisiocn shall
within <+wenty——{20) days after the receipt <cf euweh the
medical report from the esployer enter its order afgpreving
or disapproving sueh the repcrt and specifying the
particnlar disease or diseases found. &#eh The order shall

be in w¥riting stating the reasons for svek the approval or
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disapproval. A copy of euek the order shall be pailed tc the
eaployer and a—eepy-efi—Sech-erder—shail—bo—aniled—a4e the
applicant for employment within 4vesty—feur—{28} hours after
the &heard division has approved or disapproved seeh the
report.

i5) An applicant for employsent may ccmmence work
prior to the approwal or disapproval of sueh the report by
the beagpdy—but divigiop, __Powever, if the beaszi—shald
dicapprove——puch divisjon disapproves the report, the
enployer may discharge suek the applicant for esploysent
vithout liability to saeh-applieast his.

£l Prewidedy——heverer,—that——if JIf no physical
examination is given to the applicant for employment within
said—eso—{2)—week the 2-veek period, shea—sush the applicanmt
for employsent ehald—be is fully eligihlei &8 for the
bepefits ef-this-aet under this charpter.

B Eapd . .y renired—oiel 180
; £e . : »3 b ereical
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. tded—b : is < . ; . N
- 3 Yy id rendpod—cigh 1863 -2 ied
thep——-cooh—ospleyea—shall-be fuelly eligitie +te—the-bedefise
ef—thic-aoey

E~—ddl-sueh—reporte—asall-beeono-—persanei—£0eo0Ede—of
the-boasdy

{7] The board division may sake adcpt reascnalle rules
apd—rogulatiens relative to the form, execution, and filing

of swed rTeports submitted apder this __sectiop not

inconsistent with the provisione of this ae4 chapter.™

Section 17, There is a npev B.C.HN., section numbered
92-1334.1 that reads as fcllcwus:

92-1334,.,1. Occupational disease coverage under
compensaticn Flans. (1) Every esplcyer enrolled under
cospensation tlan No. t (Title 92, chapter 9), every imsurer
writing workers®' compensaticr coverage under compensaticn
plan ¥o. 2 (Title 92, chapter 10), and the state
cospensation insuranpce fund under compensatior plan ¥No. 3
{Title 92, ckapter 11}, all provided for under the Horkers'
Coaspensation Act, are considered to alsc provide full

coverage for claims under the occupational disease act. Any
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policy of insuraace for wcrkers' ccmpensation coverage ander
the Workers'! Ceoapensation Act written by 2 private inmsurance
carrier or the state compensation ipsurance fund is
considered to provide full occuapational disease coverage
under the provisions of Title 92, chapter 13.

{2) Except as provided in this chapter, the divisica
shall apply the appropriate provisions cf Title 92, chapters
9, 10, ard 11, to the administration of the Occupational
Disease Act of montana in the sawme pmannér as they are
applied to the administration of the Rorkers* Compensation
ict.

(3) OUnder compensation plan ¥c. 3, any premiuss and
other receipts held by the division for occupaticnal diseasse
ipsurance coverage shall be transferred and become pact of
the workers' compemnsation industrial insurance accommt, and
payaents for occupational disease claims by the state fund
shall be paid out of the industrial insurance account.

secticn 18. Secticn 92-1335, R.C.M. 1367, is amended
to read as follows:

"92-1335, Hearing, findings, and awards. Bpen

v 4 a g \ . . X ) .

dissatisficd—by-either—thefiret—or-cecond—detersination—of
pidi bthe—i 2 ided—i . 931315

. 4 chall-hold i R Caas . 436 tave

from—ihe-date—of-denand-for-hearing—oi—reheasingv—After—the
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deternination—ac—to—the—pights-—ef—tha—partieony Apreals _from
a__final _determipation of the division shall be_pade _to_the
vorkers' compepsation_ jndge, The judge, after a heazing held
purspapt _to 92-852, _shall sake _a__final __determipation
concerning the claimant's clais, The Jjudge may cwverrule the

division_only on the basis that the division's_determipatiop

is:

(1) _in_ _violation of comstjtuticpal [}4 statutcry
provisions;

(2} _in__excess of the _statutory _authority of the

agency;

{3} __made_upon_nunlawful procedpre;

{4} affected by other_error_ of law;

{8)__clearly _erronegus _is__wiev _of the geljable,
probative, and substantial evidepce op the whcle recoxd; o

j6} _arbitrary or capricjous or chagacterized ty _abuse

of discretion or clearly un¥arranted exarcise of

discretiop,™

Ssection 19. Secticn 92-1337, R.C.®., 1987, is amended
to read as follows:

n92-1337. Where payment due to child under eighteen

years, Where payazent is due to a child under eighdteen-—{18)

—38-
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years of age or to a person adjudged iacompetent, the same
payments shall be made to the rparent or tc¢ the doly
appointed comservator _or guardian, as the case may be, and
the szitbon-seveipt—of—auch-—paront—er——guasdians [paysents
shald acquit the esploves,—the insurer er-bheamdy—ab—the-cane
say—bey of further liability. In other cases, payment shall
be made to the person entitled theretc or to his daly
anthorized representative.”

Section 20. Sectiom 92-1339, B.C.M. 1947, is amended
to read as follows:

%92-1339. Coamon-law defenses not availatle. v
Employers subject to and who fail tc comply with the
provisions of seetiea—$3-1334 92-1307 sheld are not be
entitled to the benefits of this aet chapter during the
periocd of noncompliancey 2nd shail are not aaci;—iilcc4i——of
eptitled to_jpwoke the defemses:

3w[1) %¥bas that the employee was negligent, unless
sueh the negligence was willful;

2v[2) Shat that the disability was caused by the
negligence of a fellow employee; ¢f

3¢{3) a4+ that the employee bad assumed the risks
inbherent, incident to, or arising out of his employmenty or
arising from the failure of the employer tc grcvide and
maintain 2 reasonably safe place to worky or reascnably safe

tocls or appliances.”
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Section 21, Stction 92-1340, B.C.N. 1947, is amended
to read as fcllcows:

"g92-1340, Pepalties for viclaticn. An employer subject
to this ae+ chapter who fails tc comply with eeetien-53-3334
92-1307y or a person who viclates any other provision of
this aety-deecs—an-—aet-——prohibited—therebyy—oe—£failo ok
Hino—prosepribed-by-tav-er-by-she-board—for-—whiah-ao—penaley
; ifieall ided fail 3 £
obey—an—order—of the boasi—eor—a—Judguent-—of—a—oeurt—undes
+ho—provrisienns—of—4his—aoky chapter is guilty cof a
sisdemeapor punishable by a fime of ae¥—tecn—ihan—eone

Section 22. Section 92-1343, R.C.M. 19347, is amended

to read as follows:

*52.1343. Legal action by beard divisiop. Upor request

of the beasd divisjon, the attorney genmeral shall institute

and prosecute actions for the enforcesent of the provisions
of this aet chapter ex—fer—the—reeovery—of—naoney—due—the

. 1 ai ; < ne
agoncy-—-fund or for any penalty provided for in this ast,—and
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ke chapter. The attormey _general shall prcsecute or defend

all actions brought by or against the beafdy—er-the-scabess
thereef division in sheds its official capacity. The Dewrd

divisiop may compromise any acticn brcught under this aet

chapter.”
Section 23. Section 92-1346, B,C.H, 1947, is amended

to read as follows:

#92.134¢, Claim forms prescriked by beard divjisicn.
Claims for compensation under this ae+t chapter =£hall be
filed on forms prescribed and provided for by the beard
division ard shall be filed in the same manner as claims for

compensation under the #oskaenle Ncrkers! Compensatiocn Act

unless ia—ehis-ast otherwise provided jip_this chapter."
Section 2#. Section 92-1352, B.C.M. 1947, is amended
to read as fcllows:

792_1352, Powers of beasd division. The beasd divisicn

is hereby vested with foll power, authority, and
jurisdiction to dc and performs any and all things, whether
herein specifically desigonated or in additien theretc, which
are necessary or convenient ip the exercise of any rpover,
authority, or jurisdictien conferred upco it under this ae+
chapter.”

Section 25. Section 92-1358, F.C.M. 1987, is amended

to read as fcllows:

mg2-1358, Books, reccrds, and payreolls tc ke cren to
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inspection. The books, records, and Ffayrolls of the
enployery pertinent to the administration of +this aety
chapter shall alwvays be open to inspection by the beasd
divisicn or any duly authorized employee thereofy for the
purpose of ascertaining the correctness cf the payroll, the
nesber of wmes persons employed, and such other informaticn
as wmay be necessary for the beard divisiop and its
mapagement under this ae% chapter. Befusal cn the part cf
the emrloyer to subasit sadd the hooks, records, and payrolls
for suek the inspection shald-sabjeet subjects the cffending
employer to a penalty of eme—hundred-deliase—{$100.009 for
each offense, to be collected by civil action in the nase cf
the state."

Section 26, Eepealer. Sections 92-1303, 92-1306,
92-1309, 92-1312, 92-1313, 92-1328, 92-1334, 92—-133s6,
92-1344, 92-1349, and 92-1356, E.C.N. 1987, are repealed.

-End-
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Approved by Comrittee
on Labor & Employment
Relations

Qyp_,uwﬁ/ BILL ¥O. f-}_ﬁ_

INTRCCUCED BY LABCOR & EMPLOYMENT RELATIONS COMMITTEE(E{EZL/
Chairman

BY REQUEST CF THE DIVISION OF WCOBRKEBRS* CONPENSATION

A BILL FOR A® ACT ERTITLED: "A¥ ACT FOH THE GENEEAL
CLABIFICATION AND REVISION CF THRE CCCUPATIONAL DISEASE ACT

QF MONTANR.™

BE IT BNACTEL BY THE LEGISLATURE OF THE STATE CF MONTANA:

Section t. There is a new B.C.A. section nambered
92-1303.1 that reads as follows:

92-1303.1. Definitions. s used in this cbhapter,
unless the context requires otherwise, the following
definitions apply:

{1) nvBeneficiary" is as defined in 92-8413.

(2) ®Cchild"” is as defined in 92-417.

(3) T"Disablement™ seans the event cf becoming
physically incapacitated by reascn cf an occupational
disease fros performing any work for rewmuceration or profit.
mgilicosis", when coaplicated by actirve pulmonary
tuberculeosis, 1is fpresumed te be total disableaent.
mpisability"™, "total disability™, and "totally disabled"™ are
synonymsous with "disalblement®, but they have nc reference tc
"partial perwmanent disability".

{4) "DPivision™ is as defipned in 92-426.

There are no changes in M & will not be re-run.

Piease refer to white copy for complete text.
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{5) "Bsployer* is as defined ip 92-410.1.

{6) "Employee® is as defiped in 92-31%,

{7) *®"Husband"® is as defined in 92-425.

{8) *“Independent contractor" is as defined in
92-438.1.

(9) "Insurer® is as definmed im 92-435, 1The term
includes an employer who is self-insured ender compensation
tlan No. 1.

{10) "Invalid® is as defin¢d in 92-816,

{11) "Pneumoconiosis® means a chronic dust disease of
the 1lungs arising out of esploywent is «coal sines and
incluedes anthracosis, coal workers! preumoconiosis,
silicosis, or anthracosilicesis arising ocut of such
earleysent.

{12) %order™ is as defined in 92-429.

(13) "silicosis™ smeans a chronic disease of the lungs
caused by the rprolcrged inbalation of siliccn dioxide
{5i0 ), characterized by small discrete nodules of fibroas
tissue sisilarly dissesinated throughout both lungs causing
the characteristic x-ray patters and by other variable
clinical manifestations.

(14) "Wages" is as defined in 92-423.1.

{15) "wWife® is as defined in 92-424,

{16) "Year"™ is as defined in 92-433.

Section 2. Sectiocn 92-1311, R.C.%. 1987, is amended to

-2
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read as follows:

"92-1311. Payment of cospensation — exceptions and
limitations. A«{1) Cempessatieon When_be _has ccmplied _with
other provisions of this chapter, ccmpensatjcn shall bte paid
to ewery-empleree a_claisant who becomes disabled Ly reason

of occupational disease arising ocut c¢f his esmploysent,

subject to the £eidewisg conditions4-and—shen—elains—are
i 3 . . ; g S .

di-aitations—ofi—pectione—9i-1313—and-9¢-3333 set_forth in
this chapter.
Ivfa) Ne Except asg provided for _in _this _section,

compensation s&kadd may not be paid when the last day cf the
injurious exposnre of the employee to the hazard of the
occupational disease bas occorred prior to she—effestive
2 i N . i . T
subparagraph—i—provided July 1, 1959.

2v|b) No compensation shadd may be paid for a disease,
other than silicosis or duve to ionizing radiatiom, unless
total disability reselts within ese-—hundred—iaventy—{1203
days from the last day wuponr wkich the employee actnalily
worked for the employer against whce compensation is

claimedy, provided——ithat—the—heard However, the divisicp,

upoR good cause shown, say waive this 1izitaticon in the

interest of justice, but irn apy case said the period may not

be extended to more than eae 1 year from the date of last
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engloyrent by the said employer.
3~(c) #e Except as _provided for in _subsectiop__ (1) (4}

of _this sectiop, Do compensation &kadd may be paid ia-case

ef for silicosis pnless during the edghs § years immediately
preceding the 2isablement the injured employee has been
exposed tc harmful quaatities of silicon dioxide dust for a
total period of not 1less than eme—-thevsand——1,000%
workshifts in esploysent in this state and unless total
disability results withkin £feu® U4 years frosm the last day
upon vhich the employee actually worked for the employer
against whce compensation is clailmed.

4+ {d) Proewided,—hovever,-that—any ) silicotic employee
who is discharged by his employer to escape 1liability for
silicosis benefits under this ae4 chapter shkald—be is
eligible to receive compensation under this ae¢ chapter when
totally disabled if bhe has seves-—huhdred-—(700} actoal
vorkshifts since January 1, 1954, for that eaployerys
providedy—£furthory—when Whep any estloyee in employment on
or after Janvary 1, 1959, because be has am occupational
disease incurred in and caused by such esploymenty which is
nct yet disabling, is discharged or transferred from the
employrent in which he is emgagedy or when aan—espleyes he
ceases &4ch his emplcyment and it is in fact, as detersiped
by the medical parel, inadvisable for his on account of s¥eh

a nondisabling occupational dJiseasey tc continue in ity

-t
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Q%"‘i BILL HO. ZJ_Q_ 1 (5) ®“Employer® is as defimed im 92-410,1.

1
2 INTROCUCEE BY LABOR & EMPLOYMENT RELATIONS COMMITTEECZ?{Z 2 {6} "Faployee® is as defimed in 92-411.
3 BY REQUEST OF THE DIVISIOK OF HORKERS* CO!P!!S!!’:;‘Ialrman 3 i "Husband® is as defined in 92-425,
W [ (8) *“Independent contractor™ is as defined in
5 A BILL FOR A¥ ACT ENTITLED: "A¥ ACT FOR THE GENEERAL S 92-438.1,
6 CLARIFICATIOX AMND REVISION OF THE OCCUPATIOMAL DISEASE ACT 6 {9} "Insurer™ is as defined im»s 92-435, The ters
7 OF MONTANA.™ 7 includes an employer vho is self-insured under comgensation
8 8 rlan Wo. 1.
9 BE IT ENACTEL BY THE LEGISLATURE OF THE STATE CF MONTANA: 9 {10) "Invalid® is as defined in 92-816,
10 Section 1. There is a new E.C.A. section numbered 10 {11) "Ppeumoconiosis® means a chronic dust disease of
11 92-1303.1 that reads as follows: 11 the 1lungs arising out of esploysent im coal mines and
12 92-1303,1, Definitions, As used in this chapter, 12 includes anthracosis, coal workers"® poeumoconiosis,
13 unless the context requires othervise, the following 13 silicosis, or anthracosilicosis arising ocut of such
14 definitions apply: 18 enployment.
15 {1) "Beneficiary" is as defined im 92-813. 15 {12) "order™ is as defined in 92-829,
16 {2) *"child” is as defiped in 92-417. 16 (13} ®silicosis™ means a chronic disease of the lungs
17 {3) ™Disablement"™ neans the event cf becoming 17 caused by the prolcnged inbalatiom of silicomn dioxide
18 prhysically incapacitated by reason of an occupational 18 {510 ), characterized by small discrete nodules of f£fibrous
19 disease from perforaing any work for resuperation or profit. 19 tissue sipilarly disseminated tliroughout both lungs causing
20 msilicosisn, when comsplicated by active rulsonary 20 the characteristic x-ray pattern and by other wariable
21 tuberculosis, is presumed to be total disablement. 21 clinical sanifestatiocus.
22 "Disahility®™, ™total disability®, and "totally disabled" are 22 {14) "fages" is as defimed in 92-823.1.
23 synonymous with "disablesent®™, but they have no reference tc 23 {15) "¥ife" is as defined im 92-424,
24 "partial permament disabilityn. 24 {16} "Year® is as defined in 92-433.
25 {4) "Division®™ is as defined in 92-U26. 25 Sectiocn 2. Section 92-1311, B.C.H. 1947, is amended to
There are no changes in siLéiféﬁﬁéy & will not be re-run. -
Please refer to white copy for complete text. THIRD READING -
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read as follows:

*92-1311. Payment of compensation -- exceptions and
limitations. A~(1) Cespeasaties ¥ben he has comrlied _with
other prowisions of this chapter, compensaticn shall bte paid
to every-espleyee a_claisant who becomes disabled by reason
of occupational disease arising out of his engloyment,
subject to the £edlowisq conditicis¢—and-—sher—olaias—aze
presented—and-—potices—giver—in--—acoctdance——uwith—the
Haitationo—ef—sootions—92-1312—and-94-3343 set_forth ip
t chapter.

4rfa) ¥e Except as provided _for _jm _this _sectjon,
coapensation shali may not be paid vhen the last day cf the

injurious exposure of the esployee %o the hazard of the
cccupational disease bas occurred prior to s#he—effeckive
2 i ; i ; T
subparagraph—4—provided July 1, 1959.

2+ {b) Fo compensation shadd pay be paid for z disease,
other than silicosis or due to ionizing radiation, unless
total disability results within ene—hendred—suenty—{120}
days £from the 1last day upon which the employee actually
worked <fcr the employer against whce comgensation is
claimedt, previded—that—the—board Hovevep, the divigsicr,
upon good cause shown, may waive this 1limitation 4im the
interest of justice, but in any case sadd the period say not

be extended to more thapn ese ] year from the date of last
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engloyment by the suid employer.

3v[c) #e Except as provided for ip _subsectiop (1) (J)
of _this section, no cospensation skalil may be paid is-ecase

of for silicosis unless during the edght 8§ years imamediately
preceding the disablement the injureé employee bhas bheen
exposed tc harsful guantities of silicom dioxide dust for a
total period of not less tharn ene—-Shodsand-———(1,000)
vorkshifts in employsent ip this state and unless total
disability results within £ewe 4 years from the last day
upon which the enmployee actually worked for the employer
against vhom compensation is claimed.

4 {d) Previded,—hovevery—that-aa¥y ) silicotic estloyee
who is discharged by his esployer to escape liability for
silicosis benefits ander this ae& chapter shali—be jis
eligible to receive compensation under this ae+ chapter when
totally disabled if he bas seves——hendeed——(7004 actual
workshifts since January 1, 1954, for that esployerys
providedy—£urthoE,-when Jhen any esployee in employment on
or after January 1, 1959, because he has aa occupational
disease incurred in and caused by such esployment, which is
not yet disabling, is discharged or traansferred from the
esployrment in which he is engagedy or vhen an-—eapleyee he
ceases su6h his emplcyment and it is in fact, as detersined
by the medical pamel, inadvisable for him or account of sueh

a nondisabling occupational diseasey to continue in di&y
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SENATE BILL ND. 430
ENTRUDUCED BY LABOR AND EMPLOYMENT RELATIONS CUMMITTEE
LEEs CHAIRMAN

BY KEQUEST OF THE DIVISION OF WORKERS® COMPENSATION

A BILL FOR AN ALT ENTITLED: »AN  ALT FOR THE GENERAL
CLARIFICATION AND REVISION OF THE OCCUPATIONAL DISEASE ACT

OF MONTANA.®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le There is a new Rsl.Me section numbered
32-1303.1 that reads as follows:

92-1303.1e Definitionse As used in this chapters
unless the context requires otherwisey the tollowing
definitions apply:

{1) =Beneficiary®” is as defined in 92-4]13.

{2) *“Child® is as defined in 92-417.

{3} “Disablement® means the event of becoming
physically incapacitated by reason of an occupational
discase from performina anv work for remuneration or profite
2Silicosis™, when complicated by active pulmonary
tuberculosisy is presumed to be total disahlement.
“yisasility"y "total disabiltity®™s and "totally disabled®” are
synonymous with "disablement™s but they have no reference to

“partial permanent disanility®.
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. (4) "Division™ is as defined in 92-426.

(3} "eEmployer® is as defined in 92-41luv.le

(6) ®tmployee™ is as defined in 92-411.

{7) ®Husband®™ is as defined in 92-425.

{&) “Independent contractor" is as defined in

92-43Bele
{9) *"Insurer* is as defined in 92-435. The term

includes an employer who is self-insured under compensation
plan Hoe le

{10) “Invalid® is as defined in 92-41é.

{11} “Pneumoconiosis™ means a chronic dust disease of
the 1iungs arising out of employment in coal mines and
inciudes anthracosisy coal workers* pneumoconiosissy
silicosissy or anthracosilicosis arising out of such
eaploymente.

{12) ®Jdrder* is as defined in 92-429%.

(L3) "Silicosis™ means a chronic disease of the lungs
caused by the prolonged inhalation of silicon dioxide
(Si02)e characterized by small discrete nodules of fibrous
tissu? similarly disseminated throughout both lunas causing
thne cnaracteristic x-ray pattern and by other variable
clinical manifestationse

{14) “Wages™ is as definad in 92-4¢3.l.

{L5) "Wife* is as defined in 92-424,

{16) "“Year™ is as defined in 92-433,.

~Z= SB 430
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section Ze Section 92-1311le ReCeMe 19479 is amended to
read as follows:

"y2-1311. Payment of compensation -- exceptions and
Timitationss As(l) €ompensation hWhen he has _complied with
other srovisions of Lhis chaptere compepsation shall be paid
to every-emplovee 3 claimant who hecomes disabled by reason
of occupational disease arising out of his ewployments
subject to the fottowing conditionst-and-when—claims—are
presented--and-—-notices——given-—in-——anccordance———wirth-—the
+imirtettons—-of-—sections—92-1312--end-92-1313 set forth ip
this chagtere.

tw{a) No £xcept as provided for in _this sections
compensation shetd say not be paid when the last day of the
injurious exposure of the employee to the hazard of the
occupational disease has occurred prior to the—effective
dete—of-this—ect-except-as—+n—this—sectiony——poragraph——SAye
subparagroph—4-provided July ls 195%.

2wf{h) No compensation shal?+ may be paid tor a diseasey
other than silicosis or due to ionizina radiations unless
total cisability results within one——hundred—twenty-—¢120%
days rrom the last day upon which the empioyee actually
worked for the employer against whom compenéation is
cltaimedts provided-—that-—the——-board Howeyers the divisions
upon good cause shownp may waive this limitation in the

interest of justices but in any case sa+d Lthe perioos may not
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ve extended to more than eme 1 year from the date of last
employment by the sa+d employer.

3wjc) wo Except as provided for in _subsection f1)(d}
of _tnis _sections po compensation ‘shett may be paid in-case
of fogr silicosis unless during the e+ght 8 years imrediately
preceding the disablement the injured employee has been
expos2d to harmful guantities of silicon dioxide dust for a
total period of not less than ene-——thousand——{1,000%
workshifts in employment in this state and unless total
disability results within four & years from the 1last day
upon which the employee actually worked for the employer
against whom compensation is claimedas

4w{d) Providedy—-howevery-theat-any A silicotic employee
who is discharged by his employer to escape liability for
silicasis hensfits under this w=e+ chapter <hald-——-be is
eligiote to receive compensation under this eet ghapter when
totally disabled if he has seven——htundred——+¢700% actueal
workshifts since January 1y 19542 for that employerys
providedy—furthers-wh=n Hheno any employee in employment on
or after January 1y 1959y because he has an occupational
disease incurred in and caused by such employmenty which s
not yet disablings is discharged or transferred from the
employm2nt in which he is engagedy or when en—-emptoyee he
ceases <=aweh his employment and it is in facte as determined

by the medical panels inadvisable for him on account of sueh

-G $3 430
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a2 nondisabling occupational diseasey to continue in #ty
enployment and Dpe suffers wage loss by reason of sweh Lhe
dischargee transfery or swen cessations the beerd division
may allow compensation on account thereof as it may—deem
copsiders justs not exceeding five-——thovsand——dottars
t45v6009863 310,000

Sw——No-—ctaim—shati-be-maintained-nror-compensation-poitd
untess-the—ciain-has--been——Ffited-—with-—the--empltoyery--the
insurery-of-forj—the-poardy-in-writing-under—ooth-within-the
time—fixed-by—section—92-13tiw

Bef2] ¥Fhe--compensstion Lompensation shall be paid to
the opeaefietary--snd--dependents heneficjaries of every
employee covered by this eet chapter in cases where death
results from an occupational disease arising out of his
employments subject to the following conditions:

+=(a) No Except as provided for in subsection {1){d)
of this_sections compensation she¥d may not be paid when the
last day of injurious exposure of the employee to the
hazards of the occupational diseases has occurred prior to
the-effective-date-—of-tnts—acty—except—as—in—this—~sectiony
paragraph--SAyS——subparagraph-4—of-this-act-provided Jjuly 1.
1953

2wip) No compensation shedt may be paid for death from
silicuosis unless during the e+ght 8 vyears immediately

preceding tne disablement the deceased employes has been
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exposaa to harmful quantities of silicon dioxide dust for a
period of not less than one-thousend—+1,000% workshifts in
employment in this statee

dw{c} NoO compensation shett midy be paid for death from
silicosis unless the death results within feour——t&% years
from +tne last day upon which the employee actually worked
for tne employer against whom compensation is claimeds
except in those cases where death results during a period of
<ontinuous total disability from silicoesis for which
compensation has been paid or awardeds or for which a claime
compensable but for such deaths is on filte with the
commission divisione In such cases compensation shall be
paid if death results within seven—+{7} years from the last
day upon which the employee actually worked for the employer
against whom compensation is claimedes

#s(d)] No compensation she¥t may be paid for death from
any occupational diseasex other than silicosis or due to
ionizing radiations unless death results within one-413} vyear
from the last day upon which the employee actually worked
for the employer against whom cowmpensation is claimeds
except in those cases where death results during a period of
continuous total disability from an occupational diseases
othar tnan silicosis or ionizing radiationy for which
compensation has bean paid or awardedy or for which a claimy

compensable but for such deaths is on file with the beoard

b= SA 430
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gdivisione In such cases compensation shall be paid if death
results within three-{3} years from the last day upon which
the emoloyee actually worked for the employer dgainst whom
compensation is claimed.

sv~—No-etaim-shati-be-maintained-nor-compensation——paid
untess——the--ciaim—-has--been——fited--with-the—empioyervy—the
insurer—or-the-bosrdy-as—the-case-mey-be-in——writing-—within
the~time-fi+xed-by-section-92-131ds

Ew(3) Proof of the exposure to silicon dioxide dust
for a period of not Jess than ene-—thoussnd--two—hundred
€1+200%+ workshifts in employment in this states with proof
of total disability from silicosiss shadd-be j35 prima facie
evidence of exposure to harmful quantities of such dust
during all such periodes®

Section 3. There is a3 new Ra.l.M. section numbered
92-1312.1 that reads as follows:

32-1312«1 Time when claims must be presenteds (1) When
a claimant seeks benefits under this chapters his claims for
benefits must be presented in writing to the employers the
employer®s insurery or the division within 1 year from the
date the claimant konew or should have known that his total
disability condition resulted from an occupational’ disease.
When a »bneneficiary seeks benefits under this chapters his
clains tor death benafits must pe presented 1N writing to

the employers the employer's insurers or the division witnin

- SB 430

10

11

12

i3

L4

15

15

i7

18

13

20

21

22

<4

25

SB 0430/02

L year from the date the beneficiaries knew or should have
known that the decedent®s death was related to an
occupational diseases

{2) The division mays upon a reasonable showing by the
claimant or a decedent®s beneficiaries that the claimant or
the beneficiaries could not have known that the claimant®s
condition or the employee's death was related to an
occupational diseases wdive the claim time requirement up to
an additional 2 yearse

{3} Notwithstanding the provisions of subsections (1)
and (2) of this sectione no claim to recover benefits under
tnis chapter may be maintained unless the claim is properly
filed within 3 years after the Jlast day upon which the
claimant or the deceased employee actually worked for the
employer against whom compensation is claimed.

Section 4« Section 92-131%y RaCeMe 1947+ is amended to
read as follows:

"32~1314. Medient Pulmonary specialist medical panely
Fmenedicat-committeey and pulmonary specialistse [(l) The
Montana medical association mays at lteast annuallys certify
to the bhoard Jivisign ss-"medical-committee-—nominees —thirty
t36F-or-more-~tieensed-physicians—of-the-staste-of-Montena-who
are--sartiegiardy--quat+fied—in-—-the-—dinonosisr—-care——ond
treatasent-ot-2ccupstionat—diseasess-in-addition—theretoy-and

simuttoneousty—therewith-the-Nontans—medicat-association—mray

-8- SB 430
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certify——to——the—-poerd as ®pulmonary specialists nominees®
tnree €3% or more licensed physicians of the state who shall
have had at the time of certification at 1least ¢féive—+45¥
years' practice in the diagnosisy cares and treatment of
diseases of the pulmonary tract and the interpretation of
#-ray x-ray films thereof and may also certify to the
division as occupational disease specialist nomipees three
or more _licensed physicians of the state who bave at the
time of certification qualifications in the diagnosiss cares
and_treatment of nonpulsmonary ocCupatiopal _diseases. Erom
the two lists submitted as provided for in this sections the
division _sball_  appoint two separate medical janelse One
panel _is the pulmopary specialist weedical pane) and the
owher _is the occupatiopal disease eedical panele. The
division shal) apocint from the list of pulsonary specialist
naminees three or more physiciaps to serve on the pulwonary
specjalist medical panel. The division spall_appoint from
the lisg of occupational disease specialist nomipees three
or__mcre _physicians _to serve on tpe occupational disease
specialist medical _panele From—-said-——tiat--of--physicians
ecerttfied-—as--Sgedicat-committee—nonineesy¥-the-board—shati
asporat—tntrty-{38y-pnysictons-who-shati—-serve--as-——and--be
hereinafter--referred--to-as-the-"medieni-committee*—and-who
shati--—exantne---croimances---for----occupstionat——--diseasn

drsabititres——-—other—-tnan——s+ticosisy-—From—-said- ~+ist--of
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physietans—so-certified-as-“puimonary-—speciatist——nomineess
the-—ocard--shatri-——appoint--three—{t3j-or—-more—pnysicirans—wheo
snati-serve-as-and-be-hereinefter—referred-to-ns—2puimonery
speciatistas™

{2} Enm———the---event-——that If the Montana wmedical
association fails to make-the-certification-——as——hereinabove
providedy-——theny-—in——that-eventv-the-board-shoti-of-its—own
choice—appeint—thirty-{38)-ticensed-physicions—in—the—astete
of——Montana-who-are—partieuiariy-—quetified—in-the-dingnosisy
eare-and--trestment-—of--cceupationot——disenses——which——seid
physicians——sheti-—serve-aas-and-be-hereinafter-referred—to-as
the-“redical-committeer-and submit the two lists of nominees
as provided for in this sectione the division shall appoint
mempers_to the medical panels by appointing to the puleopary
specialist  medical _ panel three +3+ or more licensed
physicians in the state of Montana who have had at the time
of appointment at Jeast five-—45}) years® practice in the
diagnosiss cares and treatment of diseases of the opulmonary
tract and the interpretation of %-rsy x-ray films thereofy
which-tatter-group—of-three—{3y-or-more-shoit-serve-—as——and
be—-hereinefter——referred-to-as—“puimensry—specietistan®—Fhe
“medreat--—committeeyd———together-——with—--the———-%puimonary
spectatrstayi--snati-pe-known-as-and-merernafter-referred-to
as--tne--Ymedicet--noaneds® apnd by __appointing _ _to _ _the

occupstional _disease medical _panel toree or mare licensed
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ebysicians of tpe siate who have at the time of appointment
qualifications to diagngses care fore. and treat ponpulmonary
Qccupational diseasess”

Section S5« There is a new ReCsMe section numbered
92-1314%+1 that reads as follows:

¥2-1314s1le Procedure for medical examination. (1) in
order to determine the compensability of claims under this
chapter based on pulmonary conditionss the following
procedure shall be followed:

{a) The division shall direct the <claimant to a
pulmonary specialist wno is a wmember of the pulmonary
spectalist medica¥ panel for an examination. The pulmonary
specialist shall conduct an examination to determine whether
the claimant is totally disabled and is suffering from a
puimondry occupational diseases The pulmonary specialist
shall submit a report of his findings to the divisione

{b}) Either the claimant or the insurer mays Within 20
days after the receipt of the report by the first puimonary
specialisty request that the claimant pe examined by a
sacond pulmonary specialist who shall be a sember of the
pulmonary specialist medical panel. If a second examination
is raquesteds the division shall direct the claimant to a
second pulmonary specialist and the opulmonary specialist
shall conduct an examimation to deteraine uwhether he

believes the claimant is totalily disabled and is suffering
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from a pulmonary diseases The pulmonary specialist shall
submit a report of his findings to the division. when 2
second examination has been requestedy the reports of the
examinations shall be submitted to the pulwonary specialist
medical panel for its reviews The panel shall issue its
report concerning the claimant*s physical condition and
whether +the claimant is suffering from an occupational
diseasee.

tc) If a second examination is not reguesteds the
division shall issue its order determining whether the
claimant is entitled to occupational disease benefits based
on the report of the first examining physician. If a second
examination is requesteds the division shall issuve its order
based on the report of the pulmonary specialist medical
panel.

(2) In order to determine the compensability of claims
under this chapter based on nonpuimonary conditionss the
follonwing procedure shall be followed:

{8} The division shall direct the claimant to an
occupational disease specialist who is a2 wmember of the
occupational disease medical panel for an examinations The
specialist shall conduct an examination to determine whether
the <claimant is totally disabled and is suffering from an
occunational diseases The specialist shatl submit a report

of his fFindings to the divisione
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(b) Either +he claimant or the insurer mays, within 20
days after the receipt of the vreport by the first
specialists request that the claimant be examined by 2
second specialist. If a second examination is requesteds the
division shall direct the claimant to a second specialist
who is a wmember of the occupational disease medical panel
and tne specialist shall conduct an examination to determine
whether he believes the claimant is totally disabled and is
suffering from an occupational diseases. The specialist shall
submit a report of his findings to the division. When a
second examination has been requesteds the reports of the
examinations shall be submitted to the occupational disease
medical panel for its reviews The panel shall issue its
report concerning the claimant®s physical condition and
whether the claimant is suffering from an occupational
diseasee.

{cy If a second examination Iis not requestedy the
division shall issue its order determining whether the
claimant is entitled to occupational disease benefits based
on the report of the first examining specialiste If a second
examination is requesteds the division shall issue its order
based on the report of the occupational disease medical
panele.

{3) A report submitted to the division by the

approoriate medical panel and placed in the division®s
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records is prima facie evidence as to the matters contained
in the reporte

{(4) Upon the division®'s own motion or if a claimant or
an insurer requests that a hearing be held by the division
prior to the time the division isswes its final
determination concerning the claimant®s entitlement to
occupational disease benefitsy the division shall hold a
hearinge

{5) At a hearing held before the division or the
workers' compensation judges the report of the medical panel
and the two medical examinations conducted by wmembers of the
wmedical panel are exclusive and final and no other medical
evidence or additional medical examinations are admissibleas
Howevers the physicians to which the claiwmant has been
referred as provided for in this section mayes in order ¢to
assist them in reaching their conclusions consult with the
claimant®s attending physiciane

(A} Within 20 days after the division has issued its
order of determination as to whether the claimant is
entitled to benefits under this chapters a party wmay request
a rehearinge In ordar to perfect an appeal to the workers®
compensation judges tne appealing party must reguest a
rencaring before the divisions The division may grant a
ren=aring andy if a rehearing is granteds the division's

final determination shall not be issued until after the

—14~ S8 430



10
il
12
13
14
15
Lo
17
is
19
22U
21
22
23

<4

38 0430702

rehearings If the division does not arant a rehearings the
division*s final determination is issued on the date the
rehearing is denieds

Section 6. Section 92-1315¢ ReCeMa 1947y is amended to
read as follows:

"92-1315. Pfrocedure—for-medicoal-exsminetions Standards
for _ _getermining __whethey _death or disability due to
POEUBICONi0SiSe Aw—in-order—-to--determine-—the——vatidity——of
clotms-—wede——pursvent—+to-—the——provisiens—of—this—acer—the
foltowing-procedure—and-no—other—shati-be--fotlowed——in—the
eourse--of-—the——sedicat——examination—of—the—-ctainant—for
effieial——repore—to——said—boardy-—cteivanty——employery——or
+asurery—as—the-case—may—berw

w-——dpon—the-——fiting—of——a—ctnin——by-—s-cltainant—for
oreupationat—disease-dianbitityv-~other——than--si}icosis-—or
preumoeontosisy——the--board-—-sheti-dirrect-e-member—from—said
Umedical-committest-to-exanine-and-determine—the——dissbitity
of-—the-~cteimont-and-submit—a—written—report—tnereon—to—the
boards

dpon-—the-—fitina——of--s-—ctoim—for-—compensation--for
siticosts-—disapitity-under—-this—acty-the-board-shelt-direct
sn—examination-of-ond-report—to-the-board-upon—the—-cleimante
ny--satd-~Spuivenary—speeiatistay¥-or—one—of-tnemr—inetudin-
such-x~ray-end-other-natholoarcat-exaninatron-and-—tests——-as

tn--the-—opinion-—of--soch-—specintist-or—speciatists-may-be
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necessary——for--the--purpose——-of——--determining-—-dragnosiay
dissblementy——and——the—nature-and-type—of-medical—trestoenty
hospitoatization—and-other-care—requiredes—if-the—clteim—+as—not
controverted—as—to-any—-medical—-—facty—the——exanirnotion——and
report-—of——one—of-—satd-—specialrstsy——shati-pe—deened-the
examination—ond-report-of-eii-—-Sputmonary——speciatistsys—-If
the-claim~+a-controverted-as—to—any-medical-facty—the-report
shati--be--made——-by-ott-of-snid-speciotists-after-a-physicat
examination-by-at—teast-two—{2}—of-themv—Fhe-—findings—-and
opintons-——of-—a-—sajority-—ef-the-number—of-sotd—speciatists
then—appointed-shaii-consttrtvte—the—findings-oand-opinions-of
ati-of-thess—Fhe-concents—of—the—repert—of——said——"puimenary
speciatistst-—when-—placed-—in-—the--record-shati-constitute
prima-foeire—evidence——of-—fact~—as——to—-the-—matter-—therein
contairnedy——Fhe——“puimenery——specialistsd——or-any-one—{it-of
them—meking-the-report-shoti-be—suabiect—to—examination—-upon
demand-of -any—interested-partiess
Fhe--Spuimonary—specististavl—or-any-one-tti—of-them—in
order-to-assist-in-reaching-a-——conecidsiron——may——-require—the
attending——-physician——or-—director-——of-—-a--hospitnt—or--n
saniterrum—or-other—place—in—which-—treatment——or-—care——+¥s
being-—giveny-—or-—hos-been—giveny-to-sttend-at-a-convenient
t+me—and-nlace—to-consutt-with—seid-specintrstay—or-any-—one
ot--tnem— —and-—to--describe-—the-nature-and-type—cf-core—-and

treatment-——and-—farnish——any-—-other—-evidence—-which---said
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speciatist-or—speciatists—desires
dpon-—reeceiving-—the-—written——-report—of-such-examining
physicran——or-—physierans--se-—appointedy-—the—-board--shatd
forthwith--determine--whether—-or--not——the-—-ctarmant-—shatt
recetve-the-benefits—pursuant——-te-—this-—-asct——end-—irt—-shatt
forwnrd-notice—of-res—determinotion—together-with-a—true—and
ecorrect——copy—of—said-medicat-report—to—the-citaimant-and-the
erployer—or-insurer—as-the—case-nay—bes
2v-—if-within~twenty-{28)-days-efter--receipt——of-—sueh
notice—and-medicat-report—the—clainantv-enployer—er—insurery
as--the-case—may-bey-rs-dissatisfied-with-seid-determination
by—seid-bosrdyv-theyy—or-any-of—themvy-ney--depand——e—hearing
before-—satd--bosrd-—pursuvent—to-the-rehearing-provisions—of
section-92-829s—ifvy-howevery—the-poardr—clormanty——enployer
or-tastrery-or-sny-of-themy—i3—dissatisfied—with—the-resuits
of-—-such—-first-——medicet--exanirnotron——as--irndicoted-by—said
medicot-reperty—such-dissatisfied-perty-may-upon—thirty—t364
ansyst-notiece—in-wrttina-to-ett-adversary-parties—and-to-—the
board--require-a-re—examrnation-by-a-semper-of-setd-*medicod
paneiti-providedy-howevery—that—if-the-benefits-ctarned-—-are
for--a--disabitity--cnused-—by-——atiicosts-—the—-physician—se
setected—hy-the-——dissatiefied-—poarty-—mast--—be——one——of-—the
sputmonary-—speciotistsst——Fhereupony-—after——receint-of-the
report-of-medicat-re—examinationy-the-board-shairt-aive--tike

notiee--of--its-—determinationy--whether-—satrd-determinotion
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snati-be—the—same—-as—before-or—otherwisey——together—with-—8
copy--of—-satd-—medireat-reporty-ta-the-same-manner—as-in—the
case-of-the-first-suen—exaninatiron-and-the--parety—sheti—-be
entitied-to-a—rehearing—in—the-sene-monner—as—in—the-cose—of
sueh—-first-medicot-exaninations—Fhe-evidence—-of-the—two—¢23
medicat-exoninations-nbove-deseribed-shalti-be-Finstv-nndy—ao
far-as-the-sedicot-examinatton-of—the-cleinant—is—concernedy
no-evidence-of--other-—or--sddttionet-——medical——examirnotions
sheali--be-—adunissibie——before——the—-board-upon-rehearing—nor
before—sny-court-upon—the-eppeaty—if-anyw

B The standards for determining death or total
disability due to pneumoconiosis are as follows:

(]} Fotal-—disebitity—defineds A miner is under a
total disability due to pneumoconiosis if: +{oy-—tHe——is
suffervng-—or-—suffered--from—o—chronre—dust-disease-of—the
Fung-whicht——{ti——when--diagnosed-—by—chest--roentgenogromny
yietds--one——or——more-—-large——-opacities-—{qreaster-—than—eone
centireter-in-dismeteri-and-wontd-he-etasstfred-in-—coteqgory
Ay--—dy———or——E-—+m-—the-—internationai——classification—of
radioqrapns-of-the—pneumoconicses—by—the—internationat—tabor
orqanizationt-er—t24-when-diagnosed-by--biopsy--or—-—eutopsyy
yiretrds—-massive-—tesions--in-—the-—tungv——thet-irsy—shows—the
existence-of—-progressive-—massrve——fibrostst——or——{+3y——when
established-py-diaqrosis—by-means-ether-than—those—sapecified

+n--subparegraphs-—tiy—eor—t2¥-ef-this-pereqrephr-woeutd-be-a
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conditton—which-ecoutd-reasonabiy-be-expected——to--yietd--the
resutts-—deservrbed-—in-—subsaragraph-—ty-——or-—t2y—-of-—this
paragreph—had-diagnosis-been—--mede~-as--therein--prescribeds
Providedy—howevery—that-any—-diagnesis—-node—under—-this-cisuse
sheti--be-—in--accordance-—with-—qeneratiy—-accepted-nedicad
procedures—for-diaqnosing-pneumeconiostsy

toy-tt+{a)l He he is unable to engage in any
substantial gainful activity by reason of pneumoconiosis
whicth can be expected to result in deatn or which has lasted
or can be expected to last for a continuous period of not
less than ¢twedve—t12¥ months; or

2440} where-the-requirements-of—peregraph—{al—of—this
section--are-—-mety—the—finding-that-a—miner-+s-under-a-total
disebiiity-+a—estabtished-by 1Lthe irrebuttable presumption
eatablished in 922-1319.2(3) appliese.

2w(2) ftvetusting——---totat—-disabititys {3a) Total
disability may not be found for purposes of this pare
section unless pneumoconiosis is the impairment involveda
Whether or not pneumoconiosis in a particular case
constitutes a disability as defined in +s—-t+b¥ subsection {1}
af _this _sectign is determined from all ths facts of that
Casees Primary consideration is given to the severity of the
individual®s opneumoconiosise Medieal Lxcent where_ other
eyideice _rebuts _a_  fipding of  disabiltity fesgss _ the

individual _is _actually _engaging _in _substantial gainful
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activity)s medical considerations alone canv-—except—-where
other——evidence—-rebuts-a-finding-of-Sdisabitityy*—ecsgey-the
+ndividuant——is——actuetty-—engaging——in——substantiet-—qeinful
aetivityy justify a finding that the individual is under a
disapility where his impairment is one that meets the
duration requirement in dw—¢tb¥vy sybsection (1){a) of this
section and is listed in the appendix to this subpert
subsectione Hosevers __the presumption . established _io
92-131922(3) apgliess

(b) Pneumoconiosis may be found disabling #f it does
prevent the individual from engaging in any substantial
gainful activitye Sweh—an 1he individualvy—howevery—shail msy
be determined to be under a disability only if his
pneumoconiosis s the primary reason for his inability to
anaage in substantial gainful activity. In-any-such~case——it
It wmust alsg be established that the individual nas a
respiratory impairment because of pneumoconiosisy which _is
Jdemonstrated on the basis of an MVV and FEV1 which are equal
to or less than the values specified in the following table
or by @ medically equivalent tests:

MVY (MBC)} egual FEV1 equal to

Height and
{Incheas) to or less than or ltess than
Le/Mine Le
-20- SB 430
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51 or less 52 led
»8 53 1.4
59 54 le4
60 55 1.5
61 56 Ie5
62 5T 1.5
63 58 1e5
6% 59 leb
65 60 leb
66 61 leb
67 62 le7
.Y} 63 laT
63 6% 1le8
T0 65 1.8
71 66 le8
12 &7 1.9
73 or more 68 1.9

3x[3) Evrdence—of-nneumoconiostss {a)} A finding of the
existence of pneumoconiosis may not be made in the absence
of:

t¥ii) A a3 chest roentgenogram showing the existence
of pneumoconiosis classified as category ly 2+ 3¢ As Be or

Ly according to the international labor organization (1958),

international labor organization (1968) s or union
internationale contra cancer/Cincinnati {1968}
-21- SB 430
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classifications of the pneumoconioses (if the chest
roentsenogram is classified as cateqory Zs it should be
reclassified as category U or category 1 and only the latter
accepted as evidence of pneumoconiosis); or

£2¥Lii) An an autopsy showing the existence of
pneumoconiosis; or

t3¥{iii) » a biopsy (other than a needle biopsy)
showing the existence of pneumoconiosise Sueh The biopsy
would is not be expected to be perforsed for the sole
purpose of diagnosing pneumoconiosise MWhere 3 biopsy is
performed for other purposess howevery (£«gey in connection
with a lung resection)s the report thereof will be
considered in determining the existence of pneumoconiosise

(b} The roentgenograms to conforn to accepted medical
standardss should represent a posterior-anterior view of the
chesty taken at a distance of séx—46% feet between the X-ray
XKzray tube and the ¥-rey x—ray film on a 14 by 17 inch ¥-ray
X—ray filme

{c}) A report of autopsy or biopsy shall include a
detailed gross (macroscopic) and microscopic descrintion of
tihe lungs or visualized portions of the iungse I[f an
conerative procedure has been performed to obtain a portion
of a lungs the evidence should include a rony of the
operativs note and the pathology report of the oross and

microscopic examination »f the surgical specimenes If an
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autopsy has been performeds the evidence should include a
complete copy of the autopsy reporte

43({4} Oetermining-—--medieal-———equivatences (a) An
individual's impairment shall be determined to be medically
tne cquivaltent of an impairment listed in the appendix to
this soapart subsection only if the medical findings with
respect thereto are at Jleast equivalent in severity and
duration to the listed findingys of the listad impairments

(b} Any decision made under 2w—t®&) subsactions _(2}{a)
and oee—tay (6){a} of _this _section as to whether an
individual's impairment is medically the equivalent of an
impairment listed in the appendix to this subparty
subsection shall be based on medical evidence demonstrated
by medically acceptable clinical and laboratory diagnostic
techniquesy including a medical judgment furnished by one or
more physicians designated by the boardy (division relative
to the question of medical equivalencea

{c}) Any decision as to whether a medical test is
medically equivalent to the test described in 2w—fth}
subsection . (X1fh) of ithis section shall ve based on
appropriate medical evidences including a judoment furnished
by on2 or more physicians designated by the boerdy division
relative to the question of the medical equivalence of sueh
toe tastae

sw{2) Evidence—of-arigin-of-pneumoconiosisr—+tot——if--»
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miner--was-employed-for-ten—{ti8y-years—or-more—tn-coat-mines
and-+3-suffering-or—hos——suffered-——from—pneumcconiosisr——+t
witt—-be-—presoredy——in-——the—-absente——of-—evidente-—to——the
contraryy——that—the—-pneumocontosis——arose—out——of——-such
enployments

tof--En-—any—other-casey-a A miner suffering or who has
suffered from pnreumoconiosis must submit the evidence
necessary to establish that the pneumoconiosis arcse out of
employment in the coal wmines. lipwevers the presusption
established in 92-1312+2{1) appliess

bwib] BDeath-due—to-preumoconiosisvy—ter—i—ninerss-desth
witi-be—determined-to-have—heen—due—to-pneasmocontosis—if—the
miner-suffered-from-a-chronic-dust—disease-of—the-tung-which
meets—the-requirements—of-iv——tait—or

tby——if-~a——decensed—miner-—was-—empioyed-for—ten—{t18}y
years-or-sore-i+n—cost-—-mines--and-—dired--from-—-a——respirobte
disessey——it—witi-pe—presumedy—in—the-absence—of-evidence—to
tne-contraryy—that-his—death-was—due-to-pneumoconiosisy Ihe
claimant _sust _submit _tbe evidence necessary fo establish
that toe miner's deatp was djue to _poeumocopniosis and _that
the opeumoconiosis arose out of employment ia coal minese
Death will be found due to a respirable disease when death
is ascribed to a chronic dust diseasey or to another chronic
disease of the Tlundge Death wili not ve found due to a

respirabie disease in those cases in which the disease
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reported does not suggest a reasonable possibility that
death wasy in facty due to pneumoconiosisi teege.s cancer of
the Jungs disease due to traumas Qr pulmenary embolidts or
Howevsrs the presumptions established in subsections (21 aod
13)_of 9213152 applys

ter-~dnder-circunstances-other—than-those—in-paregraphs
tar-or-tby-of-this-sectiony—the——ctainant——must——submrt——the
evirdence——necessery-—to-establish—thoet-the—minersis—death-was
due-to—pnecnoconiosis—and-that-the-preumoconiosis-arose—out
of-emptoyment—in—cost-miness™

Section Te There is a new RelsMe Section numbered
92-131%.2 that reads as follows:

92-1315«2« Presumptions in determining whether death
or dJdisability due to pneumoconiosise. In the event of death
ar disability due to pRNaumeconiosisy the following
presumptions apply:

{1) Ir a nminer who is suffering or who has suffered
froe pneumoconiosis was employed for 10 years or more in one
or more coal miness there is a rebuttable presumption that
his pneumoconiosis arose out of that employment.

{2) If a miner was employed for 10 years or more in
one or more coal mines and died from a respiratory discases
tnere is a rebuttahle presumption that the death was due to
PREUmOCONioSiSe

(3) There is an irrebuttable presumption that the
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miner is totally disabled due to pneumoconiosis or that
death was due to pneumoconiosiss as the casz may hes if he
is suffering or suffered from a chronic dust disease of the
lung which:

(a) when diagnosed by chest roentgenograms yields one
or wmore large opacities (greater than one centimeter in
diameter} and would be classified in category Ay bBe or L in
the international classification of radiographs of the
prneumoconioses by the international labor organization;

fb) when diagnosed by biopsy or autopsys yields
massive lesions in the lung; or

{c) when diagnosis is made by other meanss would be a
condition which would reasonably be expected to vyield
results described in (a) or {b) above if diagnosis had been
made in the manner prescribed in (a) or (b}e.

Section 8« Section 92-13164+ ReCeMe 1947+ is amended to
read as follows:

¥92-1316. Where sidieosds pylmopary _opocupatiopal
disease causes deathe Where st¥reosis a_ pulmopary
occupational disease causes death and a claim for death
penefits is filade the ®puimonary specialistss® or any one
ot themy if the medical evidence he not controverteds shall
examine all available evidence pertaining to the claim and
snall make findings and thereupon report to the board

divisione The Teport shatd--constitute js prima facie
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evidence of fact as to the matters therein containede"

Section 9« Section 72-1317¢+ ReleMe 1947y is amended to
read as follows:

*32-i317« HWhen occupational disease other than
sitiessis a___pulmgpary disease causes deathe When an
occupational diseases other than s+lécosis 3 pulmonary
diseaser causes death and a claim for death benefits is
filed therefors a-memper—-ef--the--"medicat--committee® ihe
division _spall_select at least two physicians who in the
division®s judgsent could properly determine _the condition
regarding _ihe decedent®s death in relation to a possible
aoccupational diseasee and the physiciaps shall examine all
available evidence pertaining to the ciaim and shall make
findings and thereupon report to the board division. The
report sheli--constitute is prima facie evidence of fact as
to the matters therein contained.™

Section 10s Section 92-1318s ReCeMa 1947y is amended
to read as follows:

“42-1318. Autopsys. Upon the filing of a claim for
compensation for death caused by an occupational disease
where an autopsy is necussary eaceordimraly-snd-scientificetty
to ascertain--end determine the cause of deathy sweh an
autopsy shall be ordered by the boardt-whieh divisiones The
autopsy shall be made under the supervision of the county

coronere The board givision may designate a duly licensed
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physician who is & Sspecialist in such examinations to
perform or attend swueh the autopsiesy and to certify his
findings thereon. Such Ihe findings shall be exawined by—a
member-of-the -medical-panelyr—and-shatt-he-on—firte——with——the
board--where——it—shalt-be—o—pubtic—-record hy the physicians
submitting reports _under the provisions —of $2-1316 and
22-13101__hefore the _final reports under those sections are
submitted to the divisione®

Section lle Section 92-1319s R.CM. 1947y is amended
to read as follows:

“92-1319. Periodic medical examinationss #Aw{l) Fhe
Upon_the request of the division or the insurers _ecan
employee entitied to compensation shall submit himsedf-for
ta a medical examination by—s—wmember—of-the—“medicat-poneiys
from time to time by a physician designated by tne  division
whe is__a _wmember of the appropriate wmedical papgle Jhe
examination_shall be at a place reasonably convenient for
the workman-when-requested-by—the—boardy—the—insurer-or—the
empioyer emplovee.

Hw{2) The request gordsr direcking _the examipation
shall fix a time and place having reqgard te the cenvenienca
of the employees his physical conditions and hjg ability to
attence The employee and any other party in interest may
have : physician present at the examination if sueh Lhe

physician is provided and paid for by the employse or other
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partys

éwf3) 1f the employee refuses to submit to the
examination or obstructs the examinationes his right to
compensation shati-be is suspended until the examination has
been nades and no compensation shati—pe js payaple during or
for sweh the period gf suspensiopne

Bw(%#) A physician who makes or is present at the
examination wmay be required to testify as to the result
thereof.

tw{5} The boerd division may reduce or suspend the
compensation of an employee who persists in unsanitary or
injurious practices tending to imperil or vretard his
recoverys or who refuses to submit to such medical or
surqical treatment as is reasonably essential to promote his
recoverye"

Section 12, Section 92-1320¢ RefsMe 1947+ is amended
to read as follows:

"32-1320. Payment of medical examination and autopsy
expensese Expense Ihe. _expease of the First medical
examination as provided in section-92-1315 92-1314.1 shall
be vorne by the employer—if-compensstion——+s--cleimed--under
pran—oney—by—the—insurer—if-the-ctaim-is—under-plan-twovy—and
by-—the-—hboard-if-the-ckatm—is—under—plan—three jnsurere The
expense of re—exemination 3 reexamination shall be porne by

the dissatisfied party requesting sgch-re—examination the
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reexamination. The expense of the periodic medical
examinationsy as provided in seetion 92-1319y shall be borne
by the party requesting swch the periodic medical
examinatione The expense of the autopsys as provided for in
section 92-13184 shall be borne by the party requesting sueh
Ltoe autopsye*

Section 13. Section 92-1323s ReCeMe 1947y is amended
to read as follows:

"92~1323« Prohibiting Jump-sum settlements. (1] No
final and_hinding award made upon any claim pursuant to this
ast chapter wmay be converted into a lump-sum payments in
whole or in parts except +n-cese—the-cltainnnty-nfter-—having
fited——o——chaim—with—the—employery—the-boasrd-or—-the—rnsurery
as—the—case—may—-bey—shold-heave a5 provided in this _sectiqne
I1f a claimant has entered into a contract of employment with
an attorney for the recovery of such—cimimy bhenefits under
tois cnapter ang the terms of whieh the employment contract
shait-—be--deemned-to-he are reasonabley compensation—by-—sadd
board-for-such-—attorneyis——servicesy——in—which--casey the
amount of sueh fhe attorney?®s compenset+on fge may be
orderad by the board division to be paid by the empltoyery
insurar er——the—-board-—eas-—the—cose-nay—bey and thereafte;
deducted proportionately from weekly payments thereafter to
be made to the claimant pursuant-te unger this sety-or—-satd

moard chaptere The division may at-+te—opekion require sdch
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payments to be deducted each week in swen an amount &% it
deems considers advisable from the payments thereafter to be
made to the claimant porswent—te under this set ghapter and
paid ro s=a+d the attorney as they are so deducted from the
weekly payments to the claimante

(2)_.Hhenever there are contested _issues as to an
iosurer®s _ liabijity _ for 2 _claim under this chapiers
iocluding a claim based on 22-1311¢1)(d}s a claimant and an
insursec__ _mway _enter jnto a full and fipal compromise
settiement of the claime Howevers no such settlesents are
hipdinog on the parties until approved by the divisions After
the _division _ approves 3  full and final compromise
settlements the claim is closed and the ipsurer®s liability
for_a _settled claim is forever released."

Section 14. Section 92-1324s ReleMe 1947+ is amended
to read as follows:

*92-1324« Burial expenses. In addition to and separate
and apart from any other compensation or benefit provided
for in this aet gchapters there shall be paid in case of
deatn of an employees which death is the result of an
occupational disease contracted in the course of employments
the reasonable burial expenses of the employeer not
exceeding five-pundred-dolinrs—14568+864 th: maximup_ _amount
Rrovided for in 92-105."

Section 15« Section 92-1325¢ RaC.Me 1947+ is amended
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to reazd as follows:

#32-1325. Medical and hospital expensess. In addition
to the compansation provided by this ettt gLpapiters the
folloning shalil be furnished:

{1} If an employee becomes totally disabled from an
occupational diseases he shetd-be js entitied to receives
Without Jjimitation as to length of time or dollar amoupnts
reasonable medical servicess hospitalizations medicinesy and
such other treatment as may be approved by the board
division not—exceeding-in-—amount—-—the——sum——of——twenty—five
hundred-doliara-{$2¢y5068v06)y-providedy—howevery-thet—in-suveh
cases-—of-—-toted-——disabitity-where-spportionment—of-such—sum
does-not-meet-such-hospital—expensey—-the—-board-may—attow——an
sdditionei-——amoont—-for-such—edditionat—hospitei—end-nedient
expenses-as-+n-speciat-cases—it-moy-deem—proper.

(21 #Any Ap employre who suffers any——eof-—the from oan
occupational disesses disease F+sted-in—seetion as defined
in 92-1304, but who is able to continue in his employment
while Dpeing treated therefors shadt-—be js entitled to
receive suen the medical servicess treatmentss and medicines
reasonably requireds not exceeding the value of one—thousand
dottars—{5ty6005683 $25500.

fhe—ampioyery—or-insurery-or—the-—voard--sheti-—net——be
required—to-furnish-sueh-services—+f-the-emptoyee—r=fuses-to

attow-—them——to--be~——furnished-—or—-if-the-empioyee—is—under
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hospitat-econtract-as—provided-in-section-92-61bs

Ahen-such-empioyee—is——under——a—~hospitei——contract--os
above--and--when~hespirtat-and-nedicat-focitities—-or-both-are
rnadequate——to-—the--needs-—of-—-e—-disabled-—empioyee——in-—-»
particoror-—case-—such—-disabled-—-employee—nayv-any—timev—be
ptaced-where-ndequate—hospitat-—Ffocitities——are-—obtarnshiey
and-—the--cost-—thereof-in—whelte—or-in-part-shati-bhe-a-teqgat
enargs ~aqairnet-the—one—se-contracting——to—-furnish—-—hospiead
fecititiesy—end-the—ancunt-of-such-charge-and-the-necessity
therefor-shoki-be-determined-by—the-boards”

Section 16« Section 92-1330s ReCeMe 1947+ is amended
to read as follows:

#92-1330. Agreement by employee to waive compensation
or to pay premium void -— no liability in certain casese (1)
An aoreement by an employee teo waive his rights to
compensation-—and-—except-a3—otherwirte-provided—in-this—octy
an—aeresment-by-sn—employee covesage under the Occupational
Disease Act of Montana or to pay any portion of the premium
paid oy his employerv—snati-be 5 voide

Awx{2) ¥he Ap employer may aqgivey within two 2 weeks of
tne--apptieation Lhe Dpegipning of _aemployments a physical
examirantions gxamination to the-sppiiesnts ap applicant for
employment. Where an aoplicant for employmenty whether such
eppticant he has been formerly employed by the employer to

whom application is wmadey or nots though not actually
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disapleds is found upon competent medical and ¥vey x-ray
examination to be afflicted with an occupational diseases
sueh the employer sheadd is not e liable wunder this aet
chagter for disability from the particular disease or
diseases with which the employee is found to be afflicted or
for any normal progression without agqravation of saéd the
disease or diseasesy if a report of said the medical
examination be s approved by the boeeard division as
herernafter provided ip this sectione

{3} The report of the medical examination of the
applicant for employment and ¥-reys X-rayse if anys shall be
delivered to the boerd division by the employer within five
5% 152 days after sdeh Lhe examinations to—such With the
medical report and X-reys x-rayse if anys there shall be
attacned a certificate by the examining physician certifying
that the medical report is the report of the physical
examination of the applicant for employment.

18} The bteoord givision shall submit sueh the medical
report and X-reys x-rayse if anys to a physician of its
choice from—the-medical-penedy and such the physician shall
report to tne board diwvision his finding as to whether the
medical report is satisfactory. The beard division shali
within ¢twenty——-+20}% ocays after the receipt of swch the
medical report from the employer enter its order approving

or disapproving such the report and specifying the
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particular disease or diseases founde Sueh The order shall
be in writing stating the reasons for sueh the approval or
disapproval. A copy of suech the order shall be mailed to the
employer and a-coepy-of—such—eorder-shaii--be-—maited-—to the
applizant for employment within twenky—feur-£244 hours after
the ooard divisign has approved or disaporoved sseh the
reporte

L2} An applicant for employment may commence work
prior to the approval or disapproval of sueh the report by
the boerdy——but divisions Howewers if the boerd--shatd
disapprove———such division _disapproves the reports the
employer may discharge suenh the applicant for employment
without liability to such-epphicent him.

(6] Providedy———howevery——thet———+f If no physical
examination is given te the applicant for emplovment within
satd~two—{2y—week the 2-week periody then—suweh tije applicant
for empioyment shadrt-—-be is fully eligible #e far the
penefits of-this—eaet under this chapter.

Sv-—Employers—mey-—give-within-one—hundred-eighty-—t186%
days—--after-——becoming-——subject-——te——this——act—-physient
exantnations—to-any-employees—which-seid-emptoyer-has-in-nis
enpioymenty—-ihere—an—employeev-though-not-actoeity-—disabted
rs——found-upon-competent—medicat-and-k-ray—exaninetion—to—be
sffiicted-with-on-occupatronat--disense——or-—4isensesy——such

employer——shati-—not—de-Fireable-under—this-act-for-disabriity
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frons-the-particotar-—-disense——-or——oiseases—-with——which--the
employee——is——found——to—bhe-—affiieted—or—-for-—any--normet
progression-without-aggrevotion-of-said-disease—or-diseasesr
+f-a-report-of-said-nedical-exenination—be—approved-—py—the
poard-—as-—herernbefore-—provided-—-+n--sobsection-—t-of-this
ssctyons

Providedy-howevery—-that-if-no—examination—+es--getven——to
the—enpioyee-within-said-one—hundred-eighty-t1884-doy-period
then—-such-——eaployee—shatt—be—futty-etigibie—to-the-benefits
of-this-acty

Ex——A¥i—such-repertas-shati—become-permanent—records-—of
+he-hoards

LIl The board division may meke adopt reasonable rules
and-—-requlatiens relative to the forme executiona and filing
of swem reports submitted under this section  not
inconsistent with the provisions of this eet ghapter.®

Section 17T« There is a new ReleM. Section numbered
92-1334.1 tnat reads as follows:

32-133%e1. Occupational disease coverage under
compensation plans. {1} Every employer enrolled under
compensation plan Noe 1 {Title 924 chapter 9)s every insurer
writing workers® compensation coverage under compensation
plan NGe 2 (Title 92 chapter 10}y and the state
compensation insurance fund under compensation pian Noe. 3

{Title 92y chapter 1ll)s all provided for under the Workers'
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Compensation Acts are considered to also provide full
coveraqe for claims under the occupational disease acte Any
policy of insurance for workers' compensation coverage under
the Workers® (ompensation Act written by a private insurance
carriar or the state compensation insurance fund is
considered to provide full occupational disease coverage
undaer tne provisions of Title 924 chapter 13.

{2) Except as provided in this chapters the divisioen
snall apply the appropriate provisions of Title 92+ chapters
99 13y and 1ly to the administration of the Occupational
Visease Act of Montana in the same mannz=r as they are
applied to the administration of the Workers® Compensation
Acta

{3) Under compensation plan No. 3s any premivms and
other receipts held by the division for occupational disease
insurance coverage shall be transferred and becom2 part of
the wirkers' compensation industrial insurance accounts and
payments for occupational disease claims oy tne state fund
shall be paid out of the industrial insurance accounte.

section 18e Section 92-1335¢ ReleMe 1947+ is amended
to read as foliows:

#92-1335. Hearinge findingssy and awards. Hpon
recervrac-a-demand-for——heartrno-—or——rehearina-—by——a-—earty
grssetrafied—by-erther—the—first-or-second-determination—of

compensabitity-by-the-poardv—as—provided-in-sectim-92-13+5y

~31- S8 430

10

11

12

13

14

15

16

17

18

19

29

21

23

4

25

S8 0430702

the-brard-snati-hotd-sueh-hesring-within-—ninety--{983--doys
from—-tna-date-of-demand-for-hearing-or-rehear+ngs—tfter—the
finat-hesring-by—the—boardy——t+t——shalt-——within--thirey——+30%
daysy-make—and—fite—a—findina-upon-ali-facts—invelved—in-the
controversyy—-—and---its———awardy---which--sheti-—-stete-—-its
determimation-as—to-the—righta-of-the-pertiess Appeals from
a_ figal _determination of the division shall be made to the
sorkers® compensation_ judge. The judges after a hearing held
pursuant _to 92-852s shall .make a final determinatioo
concerning the claimant®s claime The judge may overrule the
divisjon only on the basis that the division®s determination
is:s

(i) __io _violation _of copnstitutional __or _ statutocy
provisignsi

(£) _io _excess of .the statutory authority of the
ajencys

(2} _vade ugon unlawful procedure;

(4) _affected by other error of lawi

{2) _clearly erroneous _ip view of _the reliables
propatives _and_substantial evidence on the whole record; or

(&) _arbjtrary or ¢apricious or characterized by abuse
of __aiscretion __or  clearly __unwarranted __exercise ot
discretions”

Section 19. 52ction 92-1i337+ ReleMe 1247y is amonded

to read as follows:
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*v2-1331« Hihere uvayment dJdue to child under eighteen
yearse Where payment is due to a child under eighteen——4{183%
years of age or to a »erson adjudged incompetanty the seme
payments shall be made to the parent or to the duly
appeoiyted gonservator _or quardiane as the case may bes and
the written-recetpt-of-—such--parent--or--quardian gaypents
ashett acquit the ewployery—the insurer or—boardy—as—the—case
may~—~aey of further liarilitye. In other casess pavment shall
be made to the person entitled therete or to his duly
autnorized representativeas"

section 20« Section 92-1339%¢ ReleMe 1947y is amended
to read as follows:

“92-133%9« Common-iaw defenses not availablea Aw
Employers subject to and who fail to comply with the
provisions of seetion--92-3334 22-1307 s=shatt are not be
entitled to the benefits of this ee¢ chapter during the
perioyd of noncompliancer and shatt are not ave+i-nimsedf--of
eontitied to_ invoke the defenses:

twil) Fhet tbhatr the employee was neqligenty unless
awen fhe nealigence was williful;

=~wf2) Fmat that the disatility was caused by the
negligence of a tellow employee; or

dw{i) Fmhet tnayt the empleyee had assumed the risks
inherrnts incident tos or arising out of his emoloymenty or

arisivg from the failure of the employer to provide and
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maintyin a reasonably safe place to worky or reasonanly safe
tools or appliances.™

s>ection 2le Section 92-1340y ReCeMe 1947y is amended
to read as follows:

#92-1340«. Penalties for violation. An employer subject
to this set chapter who fails to comply with section-92-1334
92-130Iv or a person who violates any other provision of
this acty—does-—an-——act-—-prohthited-—therebyy——or-—fairts——or
refuses——to-——perform -—a-—duty-imposed-by-this—act-—within—the
time-preseribed-by-tow—or—-py-the-board-for-which-no——penatey
+e-—specificetty——previdedv-or—faitaynegltectas-or-refuses—te
obey—-an—order—of—the-board-or-a—judgment—of-—-s—-court——tnder
the~—-provisions——of-——this——acty chapter is quilty of A
misdemeanor punishable by a fine of not-—}{ess—than--one
huntred--tdottara-{4$1808w283—nor-more-then—-six—hundred-dotiars
+$668200)—For~ethe—first——offensey——and——not-——tess——than——two
hundres-—dottars--—{t$286x98)-—nor——nore--than-—twetve—hundred
dottars-1+$12409«88)-for-ench-subsequent-offense po more than
$300."

section 22. Section 92-1343s ReCeMe 1947y is amended
to read as follows:

ny2-1343s Legal action by beard divisjon. Upon request
of the meeard divisions the attorney qeneral shall institute
and orosecute actions for the enforcement of the rrovisions

of this set chapter or—for-the-recovery——of--money—-due——the
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state-—occupationat-—-disesse——compensation——-aceount——rn~-the
sgeney—rund or tor any penalty provided for in tnis acty-and
me chapters Ine_attorney geaeral shall prosecute ¢r defend
ail actions dbrought by or acainst the bosrdy—or—the—members
tnheresf division in thedr jts official capacitye The board
division may compromise any action broucht under this aet
Cpaplere”

stction 23e Section 92-1346s HReloeMa 1941y is Aamended
to reano as follows:

wy2—1346a Claim forms prescribed by boere divisiQne
Claims for compensation under this aet chapter shall be
fitled on forms prescribed and provided for by the boerd
division and shall be filed in the same manner as claims for
compensation under the workmen*s porkers® Compensation Act
unless +m-this-eet otherwise provided in_this _chapter."

Section 24. Section 92-1352y RelaeMe 1947y is amended
to res¢ 3s follows:

"32-13524 Powers of board givisione The board division
is h2raby vested with full powers Aauthoritys and
jurisdiction to do and perform any and all thinase whether
her2in specifically designated or in addition theretos which
are necessary of coavenient in the exercise of eéeny powers
authnoritys or jurisdiction conferred upon it under this aet
cpaprare"

section 2%« Section 92-1358+ ReleMe 1947+ iz  mended
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to reau as follows:

*y7-1356a 500KSy tecordsy and nayrolls to be open to
inspectione The boockse recordss and payrolls of the
employ<ry pertinent to the administration of this escty
chapter snall always be open to inspection by the bosrd
division or any duly authorized employee thereofy for the
purpose of ascertaining the correctness of the payroll, the
number of men p2rsons employeds and such other information
as may be necessary for the poerd division and its
managem2nt under this maet chapter. Refusal on the part of
the employer to submit se+d the boekss recordss and payrolls
for sweh the inspection shalt-subject subjects the offending
employer to a penalty of one—humdred-dotiars-—4$100¢86% for
2ach offenses to be collected by civil action in the name of
tne state."

Section 26« Repealere. Sections 92~-1303, 92—13064
F2=1309, 92-1312y 92-1313¢ 92-1328, 92-1334, 92-1336y
Y2~-13449 92-13499 and 92-1356+ ReleMe 1947+ are repealeds

—-end-
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