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BILL KO. Zézz
I¥TRODUCED BY ;ZM«/

A BILL FOR AN ACT ENTITLED: “AN ACT DEFINING CONFIDENTIAL

HEALTE INFORMATIOF AND PBOVILING FOR THE DISCLOSURE CF

INFORMATION IN CEBRTAIN INSTANCES.”™

BE IT ENACTED BY THE LREGISLATURE OF THE STATE OF ACNTANA:

Section 1, Purpose. The purpose of this act is to
establish safeguards for saintaining the integrity of
confidential health care informsatiom.

Section 2. Definitions. As used in this act, the
following defimitions apply:

{1} “Health care provider® meaas a person,
corporation, facility, or ipstitetion liceased by the state
tc provide or otherwise lawfully providiag health care
services.-

{2) *Health care services® means diagmosis, treatment,
medical evéluation. advice, or other activities gperaitted
under the health care licensing statutes of this state,

{3y “corpfidential health care informaticn™ means
information relating to a fperson*s health care history,
diagpnosis, condition, treataent, or evalewation,

{4) "Peer review ccommittee® =smeans a committee cof a

state or local professional medical society or of a medical
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staff of a licensed hospital or other health care facility,
whichk medical staff operates frpursuant to writtes bylaws
approved by the governing board of the hosgital or other
health care facility ox approved by an organizatiom of
health care providers, forsed pursuant to state or federal
lav and aothorized by law to evaluate bealth care services.

{5) “Third party" means a person or entity other than
the perscn to whom the confidential health care inforsation
relates and cther than a bhealth care provider.

{6) “Qualified personmel™ means persoms whose training
and experience are appropriate to the nature and level of
work in which they are engaged aad who, whem working as part
of an organization, are perforwing such work with gpuklished
and adequate administrative safeguards agaimst umauthcrized
disclosures.

{7) ™Administration®™ includes but is not 1limited +to
accreditation, reiabursement, liability risk managesment, or
appraisal. It also includes defemse or prosecution of legal
actions,

Section 3., Confidential bhealth care inforsmation. (1)
Except as provided in subsection (2) or as otherwvise
specifically provided by law or the Montana rules cf civil
procedure, a person's confidential health care information
pay not be released or transferred without the written

consent of the individual or his authcrized representative.
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(2) WNo comsent is required for release or transfer of
conf idential health care information:

{a) to a physician, dentist, or cther aedical
personnel for diagrnosis or treatmemt of such ipdividual in a
medical or dental emergency;

{b) to peer review coamittees if the information
CONcCerns matters within the scope of the 1licensed
professional practice of the cosamittee pembers;

{c¢} to qualified perscniel for the PULfOSe of
conducting scientific research, management aundits, financial
audits, program evaluvations, or similar studies, bat such
personnel may not identify, directly or ipdirectly, an
individual patient in any report cf research, audit, or
evaluation or otherwise disclose patient identities in any
manner;

{d) by a health care provider as reasonably necessary
in the provision of health care services to a person or ip
the adainistration of the office, practice, or coperation of
a health care provider;

fe} Ly an employer as Treascnably necessary in the
adainistration of a group imsurance cr workers® compensation
plan: or

{f} upon the filing of a claia which jovclves two or
more third party insurers and regquires a detersinaticp as to

their relative rights and otligations concerning the
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person®s entitlement or the amount or kind of insurance
benefits whenever the par-on's insurance coverage provides
for obligations by more than one insurer with respect to a
clzim or benefitse

(3} The release or transfer cof confidential medical
information wunder subsection (¢) may not Se the bpasis for
any legal 1liabilitys civil or criminal ‘and  is not a
violation of this acte

{4} Third parties receiving and retaining an
individual*s confidential health care information shall
establish at least the following security procedures:

{a) limitation of authorized access to personally
identifiable confidential! health care inforwmation to persens
having a bona fide need for access to such information.
Additional employees or agents may have access to such
information which does not contain information from which an
individual can pe identified;

{t) designation of an individual or individuals to
have responsibility for maintaining security procedures for
confidential healith care information;

{c) provision of a written statement tc each employee
or agent as to the necessity of maintaining the sacuricy of
confidential health care information and of the penalties
provided for in this act for the unauthorized releases user

or disclosures of such informatione Receipt of the statewment

- -



16
"
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1LC 1346/01

shall be acknovwledged by signature cof the emplcyee or agent
on the statesent. The principal shkall furaish his esployee
or agent with a copy of the signed statesent and shall
retain the original thereof.

{1) provide that pc disciplinary or punitive action
may be taken against any esployee or agemt whc Erinmgs
evidence of violaticm of this act to the attentice cf any
person or emtity.

Section 4., Cornditions of transfer — right to request
modification. (1) A third party wmsay transfer all of a
person's confidential health care infersatiocn in its
possession to a physician designated is a written request
signed by the person, his authorized representative, or, if
deceased, by his heirs, devisees, or the gersonal
representative of his estate, whepever a third party does an
action which is based in whole cor in part om such ferson's
confidential health care infcrmation and which adversely
affects him.

{(2) The acticn referredé to in subsection (1) s=ay
include but is not limited to cne cr more of the following:

(a) denial of an application for an insurance policy;

(by issuance of an insurance policy with other than
standard apd unifors restrictions;

{c) rejection in vwhole cr in part of any claie fcr

instrance benefits;
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(4} denial of an esplcysent application or termination
of employsent when such denial or termivnation is for health
reasons.

{3) Prior to making a +transfer, a third party say
reguire payment of its actual expenses incurred in the
retrieval, duplication, and forvarding of sech ionfcrmation.

{#) A physician receiving confidential health care
information pursuant to subsecticn (1) may review and
interpret the informatice. He may thereafter disclose to the
person at whose request the inforsation was tramnsferred sco
much cf the information the disclosure of which he, in his
professional judgmeant, fisds to be in the best interests of
the person to whom the information relates.

(5) After reviewning confidential health care
information received pursuvant to this section, a persom or
his aaothorized representative may reguest the third party to
asend or expunge any part he telieves is in error or reguest
the addition of any recent relevant informaticn. Upon
receiving such a reguest, the third party shall notify the
health care provider who initially forwvarded the inforsation
to the third party. If the health care provider ccncurs with
such request, the third party shall wmodify the informatica
in accordance with the Trequest. The modificatican may te
required by court <crder on am action broaght bky the

requestoer.
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{6) 1 perscn after regquesting and reviewing his
confidential health care information has the right to gplace
inte the file containing the information a statement cf
ceascnable length of his view regarding the correctness or
relevance of existing information or regarding the additicon
of new inforwation. The statement or a cocpy thereof shall
at all times accompapy that part of the information to which
it relates.

Sectiom 5. Privileged informatiocn -~ exempticn froa
compulsory 1legal process. (1) Except as previded in
subsection (2), confidential health care imformaticn is not
subject to compulsory legal process in anmy type of
proceeding, imcluding amy pretrial or other prelimsinary
proceedings and a person or bhis awthorized representative
may refuse to disclose and ®may prevent a witoess fros
disclosing his confidential health care information in any
proceeding,

{2) The exemptior or privilege provided in subsection
{1) does not apply:

(a) when compulscry prcocess is othervise authcrized by
law;

(b} when the individual's physical cr mental ccndition
is relevant regarding the executicn or witnessing of a #ill
or cther document;

{c) when the physical or mental <copndition <cf an
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individual is introduced by a party claieing or defending as
a successcT or beneficiary of the individueal;

{(d) wvhen an individual makes coamanicaticos tc a
psychiatrist in the <course of a court crdered psychiatric
exasination after having keen informed that the
comgunications would aot be privileged. However, the
communications are admissible only as to issues involvipg
the individual's mental conditicn.

(e) im awy action by an individual G[pursvant [tc
section 8].

Section 6. [Discovery and testimony limited. (1) Except
as otherwise fprovided in this section, the proceedings and
records of peer review coamittees are not schbject to
discovery or introduction into evidence. Ko person who vas
in attendance at a meeting of the coasittee is permitted cr
required to testify about watters presented during the
proceedings cf the committee or about the findings,
recormendations, evaluations, opirions, or other actioms of
the cosmittee cr members thereof.

{2) Confidential health <care information othervise
discoverable or admissible from criginal scurces ig5 not
immune frcr disccvery or use ipn a proceeding werely kecause
the informaticn was presented during proceedings before the
compittee. Furcther, a mnmember of the ccmmittee or other

person appearing before it may mot be prevented from
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testifying, consistent with other provisions of this act, as
to bhis Kknowledge gained froa sources cther than committee
proceedings, but he may not be guestioped about his
testimony, about any proceedings before the committee or
about opinions formed by bim as a result of cosmittee
proceedings.

(3} The provisions of subsection {1) 1liwmiting
discovery or testimony do not apply im amy legal actice
brought by a peer review cossittee to restrict or revoke a
physician's or dentist’s hospital staff privileges or to
cases vhere a wember of the peer reviev committee or the
legal entity vhich formed the cosmittee or within which the
comuittee operates is sued for actions taken by the
cosmittee. However, personally identifiable portions of a
person's confidertial bhealthk care isformatior may not be
used in any legal action without written consent of the
person or his authorized representative, except upon court
order.

Section 7. Ko limitationm on licensing board. This act
does not lLiwit the authority, cthervise provided by law, of
a licensing or disciplinary board of this state tc Tequire a
peer review committee to report to it ccacerning any
disciplinary actions or recossendations of the comaittee or
to transfer to it records of the committee’s proceedings or

actions, including confidential information., This act does
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not limit the authority of such board to restrict or rewvoke
a license +tc practice. However, personally idestifiable
porticns of a person's confidential health care informatice
may not be used inm any legal action withouk the written
consent of the person or his authorized representative,
except upon court order.

Section 8. Pemalties. {1} A person vho violates this
act may be held 1liable for special azd general daszmages
caused by the violaticn. Puritive dasages pmay alsc be
awarded.

{2) A person who kpowingly violates this act is guilty
of a misdemeanor.

{3 A person who o©btains confidential health care
information by any criminal pmeans is susbject +to the
liabilities and penalties provided im subsections (1) and
{2} ip addition +to otber penalties ispcsed by law fer the
use of such mseans.

Section 9. Attorney's fees and costs. Attorvey’s fees
and reascnable costs may be awvarded at the discretion of the
court to the successful party in any action brought under
this act.

Section 10. No wvaiver of act. An agreement purporting
to waive the provicsicons of this act is invalid.

Section 11, Severability. If a part of this act is

invalid, all valid parts that are severakble from the invalid

10—



Ic 1346,01

part remain in effect. If a part of this act is impvalid in
ope or sore of its applications, the part remains in effect
im all wvalid applications that are severable from the
invalid applications,

~End-
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