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h:c"···~ INTRODUCED BY ~ 

A Bill FOR AN ACT ENTITLED: •AN ACT AMENDING THE DEFINITION 

OF AN INCAPACITATED PERSON IN THE MONTANA UNIFORM PROBATE 

CODE; AMENDING SECTION 91A-5-10l, R.t.M. 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 91A-5-I01o R.t.M. l947o is aaended 

to read as follows: 

•91"A-5-!01. Oef i nit ions and use of ter•s• Unless 

12 otherwise apparent fro• the context• in this code: 

13 (1) ·•incapacitated person• means any person who is 

14 impaired by reason of mental illness, ~ntal deficiency, 

15 physical illness or disability• advanced ageo chronic use of 

16 drugs. _chronic intoxic...J'tion• or other cause (except 

l1 minority) to the extent that he Jacks sufficient 

18 understanding or capacity to aake or coamunicate responsible 

19 decisions concerning his person gr which ca••se has sg 

20 impaired the person•s judgweat that he is incapable _gf 

21 realjzing and making a rational decision with respect tg his 

22 need for treatmenti 

23 {2) •protective proceeding• means a proceeding under 

24 the provisions of section 91A-5-401 to determine that a 

25 person cannot effectively manage or apoly his estate to 
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1 necessary endso either because he lacks the ability or is 

2 otherwise inconvenienced, or because he is a ainor 0 and to 

3 secure administration of his estate by a conservator or 

4 other appropriate relief; 

5 (3) •protected person• means a minor or other person 

6 for whom a conservator has been appointed or other 

7 protective order has been •ade; 

8 {4r -..ard" ""'ans a person for when a guardian has been 

q appointed. A •minor ward• is a •inor for whoa a guardian has 

10 been <Jppoint"ed solely because of minority.• 

-End-
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Approved by Committee 
on Judiciary 

INTRODUCED BY ~u,Z~ 
A Bill FOR AN ACT ENTITLED: •AN ACT AMENDING THE DEFINITION 

OF AN INCAPACITATED PERSON IN THE ~ONTANA UNIFORM PROBATE 

CODE; A~ENDING SECTION 91A-5-101• R.C.H. 1947•• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTA~A: 

Section 1. Section· 91A-5-1DI, R.C.M. 19 .. 7w is a_,nded 

to read as follows: 

•91A-5-10l. Definitions and use of ter•s• Unless 

12 otherwise apparent froa the context. in this code: 

13 r 1) ·• incapacitated person• a>eans any person who is 

14 impaired by reason of 11ental illness • ...,ntal deficiency, 

1~ physical illness or disability, advanced age, chronic use of 

16 drugs. chr-onic intoJCiCi1t:ion• or other cause (except 

17 11inority) to the extent that he lacks sufficient 

18 understanding or capacity to Make or coamunicate responsible 

19 decisions concerning his person .ar which cause bas so 

20 i-oaired the person•s judgwent that be js incapable _gf 

21 realizing and making a ratjgnal dgcjsjon With respect to his 

22 need for treatment; 

23 (2) •protective proceeding• means a proceeding under 

24 the provisions of section 91A-5-40l to determine that a 

25 person cannot effectively manage or apply his estate to 
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necessary endso either because he lacks the ability or is 

2 atherwise inconvenienced. or because he is a minorw and to 

3 secure administration o~ his estate by a conservator or 

4 other appropriate relief; 

5 (3) •protected person• aeans a minor or other person 

6 for whom a conservator has been appointed or other 

7 protective order has been •ade; 

8 (4r "ward• aeans a person for vhen a guardian has been 

9 appointed. A -.inor ward• is a •inor for wha. a guardian has 

10 been 3ppointed solely because of ~inority.• 

-End-
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A BILL FOR AN ACT ENTlTLED: •AN ACT AMENDING THE DEFINITION 

OF AN INCAPACITATED PERSOM IN THE MONTANA UNIFORM PROBATE 

!:ODE; AMENDING SECTION 91A-5-10h ReCeHe 1947•" 

BF IT ENACTED BY THE LEGISLATURE OF THE "STATE OF MONTAltA: 

Section 1. Section 91A-5-1UI, R.C.R. 1947, is amended 

to read as follows: 

"9lA-5-lOl. Definitions and use of teras. Unless 

12 otherwise apparent from the ·context, in ·this code: 

13 ( ll ·•incapac i tated person• means any person who is 

14 impaired by reason of mental illness, mental deficiency, 

15 physical illness or disability, advanced age, chronic use of 

16 drugs, . chronic intoxication, or other cause (except 

17 minority) to the extent that he lacks sufficient 

18 understanding or capacity to .ake or communicate responsible 

1q decisions concel""ning his person or whjcb cause ha$ sp 

20 impaired the person•s judgwent tbat he is incapable of 

21 realiZing and •aktng a rational ·dgcjsron With-respect to Dis 

22 need for treat•ent; 

23 (Zl •protective proceeding• means a proceeding under 

24 the provisions of section 9lA-5-401 to deteraine that a 

25 person cannot effectively manage or apply his estate to 
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necessary ends, either because he lacks the ability or is 

2 otherwise inconvenienced, or because he is a minor, and to 

3 secure administration of his estate by a conservator or 

4 other appr~riate relief; 

5 (3) •protected person• means a •inor or other person 

6 for who. a conservator has been appointed or other 

1 protective order has been •ade; 

8 (4r -..ard• •eans a person for when a guardian has been 

9 appointed. A. •ei·nor ward• is a •inor- for- wh0111 a guardian has 

10 been 3ppointed solely because of11ioority.• 

-End-
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SENATE BILL NOe 419 

INTRODUCED BY TOWEt DOVERt ROBERTS, HURRAY 

A BILL FOR AN ACT ENTITLED: •AN ACT AMENDING THE DEFINITION 

OF AN INCAPACITATED PERSON IN THE MONTANA UNIFORM PRORATE 

CDOE; AMENDING SE~ SEtTIQNS 91A-5-l01 AND 91A-5=303, 

ReCeHe 1947e• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Sec~ion 91A-5-l01, R.c.M. 1947, is aaended 

to read as follows: 

•91A-5-10l. Definitions and use of ter•s• Unless 

otherwise apparent froe the context• in this code: 

(l) 

i•paired 

physical 

drugs, 

•incapacitated person• aeans any person who is 

by reason of mental illness, Mental deficiency, 

illness or disability, advanced age, chronic use of 

chronic intoxication, or ·other cause (except 

minority) to the extent that he lacks sufficient 

understanding or capacity to Make or communicate responsible 

decisions concerninq his person or which cause has so 

i•paired the person's jydgwent tbat he js iocaoable of 

realizjng and making a ratjonal Qecjsjoo with respect to his 

Deed for treatment; 

(2) •protective proceeding• means a proceeding under 

the provisions of section 91A-5-401 tc determine that a 
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person cannot effectively manage or apply his estate to 

necessary ends, either because he lacks the ability or is 

otherwise inconvenienced, or because he is a minor, and to 

secure administration of his estate by a conservator or 

other appropriate rei ief; 

(3) •protected person• aeans a minor or other person 

for whom a conservator has been appointed or other 

protective order has been made; 

(It) •ward• -ans a person for tthen iWJl!l a guardian has 

been appointed. A •minor ward• is a minor for whom a 

guardian has been appointed solely because of minority.• 

SECTION 2. SECTIQN 91&=5-303. RaCeMe 1941, IS AMENDED 

TO BEAD AS fOLLOWS: 

•91A-5-l03e Procedure for court aPPointeent of a 

guardian of an incapacitated person. (1) The incapacitated 

person or any person interested in his welfare• jnclyd!ng 

the county attorney. ~ay petition for a findinq of 

incapacity and appoint~ent of a guardian. 

(2) Upon the filinq of a petition, the court shall set 

a date for hearinq on the issues of incapacity and unless 

the allegedly incapacitated person has counsel of his own 

choice, it shall appoint an appropriate official or attorney 

to represent him in the proceeding, who shall have the 

powers and duties of a quardian ad litem. The person alleqed 

to be incapacitated shall be examined by a physician 

-l- SB ~19 



1 

2 

3 

"t 

5 

6 

Sl:l O"t19j02 

appointed by the court who shall sub•it his ~eport in 

writing to the cou~t and be interviewed by a visitor sent by 

the cou~t. The visitor also shall interviev the person 

seeking appoint.ant as guardian, and visit the present place 

of abode of the person alleged to be incapacitated and the 

place it is p~oposed that he will be detained o~ reside if 

1 the requested appoint.ent is aade and submit his ~eport in 

8 vriting to the court. The person alleged to be incapacitated 

9 is entitled to be present at the hearing in person, and to 

10 see or hear all evidence bea~ing upon his condition. He is 

11 entitled to be present by counsel, to present evidence, to 

12 c~oss-exaaine witnesses, including the court-appointed 

13 physician and the visitort and to trial by jury. The issue 

1~ aay be deterained at a closed hearing without a ju~y if t!w 

15 person alleged to be incapacitated o~ his counsel so 

16 requests.• 

17 SECTIQN 3. IHERE IS A NEW R.L.Mw SELTIQN HUH3ERED 

18 2!A-5-l14 THAT READS AS FOLLOWS: 

19 914-S-31~. If a guardian believes his vard should 

20 ~eceive medicdl treatment for a 8ental disorder and the va~d 

21 refuses, the court aay, upon petition by the guardian, grant 

22 an ~de~ fo~ evaluation o~ treatment, provided tbat no such 

23 order shall forcibly detain the vard against his will for 

2"t more than 72 hou~s. The wara is entitled to an appoin~aent 

25 of counsel and a hearing along wi · all the other rights 
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guaranteed seriously mentally ill persons under 38-130"t. 

-End-
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