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INTRODUCED 

J~ 
BY~ 

BILL NO. iL2_ 

A SILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE 

PROCEDURES FOR CIVll CDMMITMENI UNDER TITLE 38,~ CHAPTER 13o 

RoCoMo 19 .. 7; TO PROVIDE FOR COURT-DRDERED TREATMENT OF 

PERSONS NOT SERIOUSLY: MENTAllY Ill BUT SUFFERING FROM A 

MENTAL DlSDROER AND IN HEED OF TREATMENT; AND TO AMEND 

SECTIONS 38-1302 .AND 38-130 .. THROUGH 38-1307o R.C.M. 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE ·of MONTANA: 

Section lo Section 38-130Zt R.c.M. 194?• is amended to 

read as follows: 

•38-1302. Definitions• As used in this ~ ~chaD1Brs 

tbe follow j 0101 definttigns apply: 

(1) •Board• •eans the mental disabilities ooard of 

visitors created oy this~ cbaQter. 

(Z) •Court• means the ~ district court of the state of 

Montana. 

( 3) •OepartlliE!nt• means the depart•ent of institutions. 

(4) •Emergency situation• means a situation in which 

any person is in imminent danger of death or serious bodily 

harm from the activity of a person who appears to be 

seriously mentally ill. 

(5) •Mental disorder• means any organico mental, or 

I N T R 0 D U C E D B I L L 
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e.atlonal Impairment whoch has substantial adverse effects 

2 on an individual's cognitive or volitional funct·ions. 

3 ( 6) •Menta 1 he a 1 th f ac i U t y• ~or •f ac i li ty• llieans a 

'- public hospital or a licensed private hospital oro a 

5 comaunity .ental health center, or any •ental health clinic 

6 or treat•ent center approved by the departaent. No 

1 correctional institution or facilityw .or jail, is ·a aental 

B health racili~y within the aeaning of this eee gbaptec. 

9 (7l •Next of. kin•. shall include, but need not be 

10 liaited tow the spouseo parentsw adult children, and adult 

ll brothers and sisters of a person. 

12 (8) •Patient• aeans a person caa.itted by the court to 

l3 a sewen~w ~tllliO .f'l:Zt hodr 72-llour ·evaluation or treat.ent or 

14 for a longer period. 

15 (9) •Peace officer• aeans any sheriff, deputy sheriff, 

lb ~arshal, police•an or other peace officer. 

17 (10) •Professional person• •eans: 

lB (a) a •edical doctor, or 

19 (b) a person trained in the field of aental health and 

20 certified by the depart•ent of institutions in accordance 

21 with standards of professional licensing boards, federal 

22 regulations. and the joint coamission on accreditation of 

23 hospitals. 

24 (ll) •Respondent• means a person alleged in a petition 

25 filed pursuant to this ~ chapter to be seriously mentally 
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ill or fo be $vfferjng frgm a .ental djsprder. 

(12) •Responsible person• .eans any person willing and 

able to assume responsibility for a seriously •entally ill 

persony or a oe(sdQ·syffer!ng·trom a weotal disorder or a 

person alleged to be seriously wentally ill 2£-~ 

suffering 'fro• a d@Qtal djsgrder, .including next of kin; the 

person•s conservator or legal guardian, if any; 

representatives of a charitable-or religious organization, 

or any other person appointed by the court to perform the 

functions of a •responsible persona set out in ~his aet 

cha~ter• Only one person shall at any .one ti•e be the 

•responsible persona withtn the meaning of this ~ chapter. 

In appoi-nting a responsible person, the court shall consider 

the preference of the respondent. The court eay, at any 

ti•e for good cause sho..n,- change its desig~tation of the 

•responsible person•. 

(13) •seriously aentally ill• aeans suffering fro• a 

eental disorder which has resulted in self-inflicted injury 

or injury to others, or the i••lnent threat thereof; or 

which has deprived the person afflicted of the abil i_ty to 

protect his life or health. No person may be involuntarily 

co .. itted to a •ental health facility ~-dete+n~-+or 

~~~-~reatweRt because he is an epileptic, 

Mentally deficient• •entally retarded, senile or suffeTing 

fro• a •ental disorder unless the condition causes the 
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person to be seriously •entally ill within the 01eanlng of 

this ae~ cbapter.• 

Section 2. Section 38-1304• R.C.M. 1947, is aaended to 

read as follows: 

•38-130~. Rights and 10aiver of rights. (l) Whenever a 

person is involuntar i 1 't detainedy- or is --xaei ned--by--.. 

orofesseo~al ~pe~ pdrsam•~ ~o--seet+on--36 t385, or is 

notified that he 10ill be the subject of a hearing pursuant 

to seetian 38-1305 or 38-1306, the person shall be informed 

of his constitutioaal rights and his rights under this oct 

chaPter• A person aay waive his procedural rights, provided 

that ·the waive·r is knowingly.and intentionally •ade. 'FtH! 

r i gl!i~ to e-sel in · 111 .l!ieeu<i 11g ~ 

38 1386" -• -t: be 1011+vedY The right to treateent pro.vi ded 

for in th i s -~ chaQter eay not be waived. 

(2} +tt-~ase-o-f-e-~---..ho--+>--t>-een deteined +or 

a--s~.,-ne-~t-hottr inpfti-eft~aldati.on -d ~reat:•en~ 

or Fe" a lCiftge• pi!lri"od-o-f-'~i-ee'w ill A waiver of rights can be 

knowingly' and intentionally ·wade only 10ith the concurrence 

of the patient•s attorney or of the responsible person 

appointed by the court. The right of the respondent to be 

physically present at a hearing aay e+so be waived by--lli+!l 

e~torftey-~d-~respORsth~-p~!IOft-IO+tl!i-the~onearreRee of 
- -

~he- l'rofnsi-one+-' "erseu -end--tol!ie--~e upon a finding 

supported by facts that: 

-~-
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the respondent at the hearing 

adversely affect his mental 

location for the hearing in 

surroundings fa•illar to the respondent would not prevent 

such adverse affects on his mental condition. 

(3) In the case of a •lnor, the waiver of rights can 

be lt,...~n~y-end-+fti:en't~'e-1-+y aade: 

(a) ~hen the minor Is under the age of ~~lZtt by 

the parents of the •inor; 

(b) when the .,; nor is over the age of t;..,~·l2t• by 

the youth and his parents; a£ 

(c) ·wtten the "'inor is over the age of t:wel.., tiZt and 

'the-~ lla and his parents do not agree, QnlJt the ai nor 

can •ake an effective waiver of his rights~ only:with 

advice of counsel. 

Li} If there is an apparent conflict of intarest 

between a minor and his parents or guardian, the court may 

appoint a guardian ad litem for the ainor. 

~fL2l In addition to any other rights which may be 

guaranteed by the constitution of the United States eftd~ 

~ this state, by the laws of this stateL or by this eet: 

~~· eft)' ~ person who is involuntarily detained or 

against whom a petition is filed pursuant to this &e't 

chapter has the following rights: 
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(a) the right to notice reasonably in advance of any 

hearing or other court proceeding concerning him; 

(b) the right in any hearing to be present, to offer 

evidence, and 

concerning hiaa; 

to present witnesses in any proceeding 

(c) the right in any hearing to cross-exa•ine 

witnesses; 

(d) the right to be represented by counsel; 

(e~ the ·right to re•ain silent; 

(f) the right in any hearing to be proceeded against 

according to the rules of evi de'nce applicable· to civil 

matters generally; 

(g) the right to vie101 and copy all petitions on file 

IIIith the court concerning him; 

(h) the right to be exa•ined by a professional person 

of his choice when such professional person is reasonably 

avail able; 

1 i) the right to be dressed in his· own clothes at any 

hearing held pursuant to this act; ~ 

(j) the right to refuse any but lifesaving Dedication 

for up to t:...n"t,.-+eU?-t24t hours prior to any hearing held 

pursuant to this ee't cbaotet.• 

Section 3. Section 38-1305• R.c.M. 1947e is amended to 

read as follows: 

•38-1305. Petition eHeg+~--pi!rs--e-s--s_i-eus,.,_ 

-6-
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memoei-+.,-+H--,---et>Meme~-..ftd-,-lH'ae~e for involuntary 

treatment. (l) A county attorney on his own initiative or 

upon the request of any person •ay file a petition with the 

court alleging that there is a person within the county who 

is seriously mentally ill Qr Who is -suffering froM a aental 

djsgrder and requesting that an evaluation of the person•s 

condition be made. 

(2) The petition shall contain: 

(a) the na•e and address of the person requesting the 

petition and his interest in the case; 

(b) the name of the respondent, andw if'knowno the 

address, age, sexw aarital status~ and occupation of the 

respondent; 

(c) "the , purported facts supporting the allegation of 

men~at Hhtl!l:l:l tbat'tbe ·cespoodgnt is secgusly aggtaJly ill 

or is ·sufferjng fro• a ~~ental dj$drderi 

(d) the naae and address of every person known or 

believed to·be legally responsible foe the care, support, 

and maintenance of the person foe whom evaluation is sought; 

(e) the name and address of the ?erson•s next of kin, 

to the extent known to the county·attorney and the person 

requesting the petition; 

(f) the name and address of any person whom the county 

attorney believes 8ight be willing and able to be appointed 

as responsible person; 

-7-
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1 (g) the name• address, and telephone number of the 

2 attorney, if anyt who has most recently represented the 

3 person for whom evaluation is sought. If there is no 

4 attorney, there shall be a statement as to whether, to the 

5 best knowledge of the person requesting the petition, the 

6 person for whom evaluation is sought is indiJent and 

7 therefore unable to afford the services of an attorney; and 

8 (h) a statement of the rights of the respondent which 

9 shall ·be in conspicuous print and identified by a suitable 

10 heading. 

11 (3) Vpon presentation to the court by the county 

12 attorneyw the court shall immediately consider the petition 

13 with or without a hearing to detec•ine if there is p~b+e 

14 Leasonable cause to believe that the respondent is seriously 

15 mentally Ill or js suffertng frdm a mental disorder. If the 

16 court finds no such p~e&+~ reasonable cause. the petition 

17 shall be discharged• If the court finds p~obeble:reasonab]g 

18 cause.1. -H:-·sn..+=t--iSttbBit: t:lte ~et:-H:-i-~tre-.,..,t'~ri p-• '"u" 

19 t'~eve+~ th¢ respondent shall be brought jmpedjatel¥ 

20 ~etore the court and adyised of his constitutional Liahts. 

21 his rightS UQdgr this chapter, And the sybstantjye gffect of 

22 the petition• The respqnd@nt may wajye his right to be 

23 represented by counsel only if such a waiyer js kngwingly 

24 and jnteatioUally made. If the rgsppndent js jndjgeot-OL 

25 unwilling-to retain coynsel• 'f.M court shall agpojnf coynse) 
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ree--ftdM+cft--shtt++~--T+ed----de+TY-ed---t(r--the 

respond~n~--the--neat of--k+n.--.nen--~-eny--persoft 

re~cms+b+~or-i!he--eere-or-SUfl1'..nY-end--ifttenene~ IH--t:M 

f"espeo ld-t:w .eny ot:l\er per!left-+tleltt:'+H ad i n t:he-~ony-ftftd 

t:he--r~+t>+e--~on.--•~-....,..,--eppo+rtt:e.t-ey-the eob rt• 

Netiel!f slollll: inel10de. -t:t.e-dMer-~-emt--p+ee..--..+--t:M 

#t--f1't-o--the ewe!ftt tl\e ~•e•inift<f ~ess-onit+~sen 

reeo.-eftd~se-en~r t:wo t7~~-in~etient: ewllldat:ien eft<! 

Neet-ntw -"the .. reseumdeM-sh~e-tJroa<lht: hef<tre-t:loe-eottt't: 

reee-eu&dfti:ollf-aftct unhlised ~Ms-r+gft~te .e hee• i ng end.,fl 

eettff!HiJ.w--' If --'t-~nsi!~ peo. son l'las'---..et:-yet--heett 

epp<li nt:a·d~..-eotn"t-sb&H-~ftt:'-8-~ofts i bl e "1'fl'seft--a't 

~--t:+•.....-- If the -ri-<Jttt:-t:e-a-heeriftg end to ee11nsel ...,.e 

_i-.,edo the eo-t--..~. direlft- t:het:-t:he--r~ent--tte 

det:ei-ned--at:---e--.ettt:tri--ltee+t:f\-feei-+~~..,., • elb et+<m---.t 

t:reet:-nt~-to--eaeeed -se¥e~toe-~;!t-~..-~+­

lte..,.~s reqtoest:ed. by t:lte-t"espendent:y-t,Ts-et:t:orne7 • cr the 

f"eSI""'S*!Jfl!--,-p<H"Seft eppointed-by-tite-ecttrt:.-e-t:-Mite-en.t-M-eee 

smt+'t-ioe-set:--f--"e helll in!fr-~e--...t:t:er shell be !JiYeft 

preee11e,..._,..,._<I'H-ot:lter-eoart-..n:t:ers.-H-t:he-re-spendent: 

is dn~illine or dfteble t:c ret:eift eebftse~-t:he--eoart:--sftft+l 

eaeeiftt e-~-umd-be-respumsiitle fer net+++~ 
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t7~~ The hearing shall be held before the court 

without a jury. The respondent may present such testimony 

and relevant docuaentary evidence as hee hjs cpunsels .or the 

responsible person er-eocnse+ desires. The county attorney 

shall represent the state. ~he professi-cfte+-per~ho-~ 

t:he re·e-elfdet ien !fftlll T be-pt"esettt:--+-n-ectn"t--eMI-.....,--be 

er-ess-ewt~ritted-eumettrft~B reen• ... ~•nd ni s rape~ 

After a full hearing the court shall determine whether the 

respondent is seriously .... ntally: ill or js :;uffering from a 

!!ental di :torlier within the 

•eao!ng of this cllagter- If the court finds the respondent 

is not seriously •entally ill gr is not sUffering from a 

•eotal dj Sprdec. he or--oshe shall be discharged and the 

petition dismissed. If the court finds the respondent to be 

seriously mentally ill .or Syff¢rjng frgm a mental djSprdero 

it shall order t:fte--r~ent ~ detained at a mental 

health facility for exa•ination and treatment not exceeding 

sewentr t~72t hours. However. the court may dismiss the 

petition if the respondent agrees to accept voluntary 

treatment or---.+sri~o--..---.ent:e+­

J:ICCftQtal>l e to the cgurt. 

--+eei-+~t:y 

tiltl.ll Persons receiving evaluation and treatment 

pursuant to t:h+s-seet:+en subsections t3! ·and t41 of this 

section shall be given a reasonable choice of an available 

pre~~-~ mental bealtb facility qualified to 

-12-
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1 provide such services. 

2 

3 

4 

5 

b 

7 

8 

fbi If the responde!)t bas. yol untari lY 's!lbpjj Hed or 

peen ordeced to·sqb•lt tg·a JZ-Noyr jnpatignt eyaluiiltiort and 

.tuatmgnt pr nas yndergone a 12-hgyr · eeergenci evaluation 

and treatment .pursuant tg.38 1307, thg professional person 

in charge of ni• during thg·gyaluation and treatment shall 

eakg a repg(t to the court hayinQ jytjsdfcfjgn oyer the 

respondent. A ·copj of tbe repgrt ~.alsg be w~ 

9 avail able' to the 'resgondgnt or the fespgndant• s cooosg}t . as 

10 

11 

12 

13 

14 

15 

lb 

17 

Mgll as ·tbe rg$pon<tent•.s responsible person. Jbe report 

shall describe the W¢\hgds gf SyalUa~ion·aod treatment .used 

on t;he rdpgndent and snan :..ake a teC:.QW!RendBt.ion as to the 

need pf tbe·resppQdent fot· furtHer treat•ent• 

111 ~Jf- tb& fePort ·reqUited tg be pade ·yoder·subsectiori 

(6) of this sec::tjon recd•Jiend$· that -t.he rgspondent is ·ncrt iri 

need of further treabient• the Petition shall :be dismiss-ed 

and·tne.respgdd¢nt (eteased ·troa furtHer coyrt sUpervision. 

18 If the repart'recommenas that the respgndent needs further 

19 

20 

~reatment. fie shall again be brought im.ediately before ~ 

court• The coyrt shall .$et a date and tipe tor a b?arid<J__L.Q: 

21 deter•ine the need of the respondent for furthgr treatment• 

22 

l3 

24 

25 

ior:l ydj ng couit.Hnt to a ~~gnt:aL health facil; t.y fgr a 

perjod not to excged 3 _.ontbs or any other ~bod of 

t.reat.sent. The court shall adyise the respondent of the 

pos$jble oytcogg gf-the "b¢a(jdg and his right to trial~ 

-13-
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jury on the matter. At any tjme prior to the date set for 

bearjng• the ~tient or his counsgl •ay reguest a jyry 

trial, whereupon the time ·set for hearjng shall be vacated 

~od the matter set on tho coyrt•s jyry calendar at the 

earliest possible datg. Tng respondent mqy waiye the hearing 

upon the advice of his counsel, or if be has properlY waived 

b~ ri~bt tQ__h~ repr~sented by counsel, the respondont 

himself aay waive the hearing. If the hearing is waiy~d. the 

9 coyrt shall direct that the resoondent be committed to a 

10 

11 

12 

13 

~1 health facility for a period opt to gxcged 3 months 

or that the respondent undergo other methods of treatment 

acceptable tp the court. 

(81 The resppodent shall be prgsent and, unless 

14 ~el has bggn properly waived. reprgSgntgd by cqynsgl at 

15 

lb 

17 

all s~ages of the hearing ?r trjaJ, The sole questjoo tp be 

determined b y the court or . 

l!thether th~ ·3 JUf)'• as 
~odent js _ ser•ously is 

13 sufferi~m a mental disorder within~ meanjng ~ 

1'1 

20 

forth jn thjs chapter. The profgssjgnal person who was jn 

char~e of th~_respondent during the 72-hour evaluation and 

21 treatment shall be present in court for the hgaring or trig] 

22 

23 

24 

25 

aon__~~ to crpss-~amjnatjqn. The fti~~~ 

_Qoyernn.d by the_l:!Qntana rul PS of c; vi J procgdure except 

that. if tr~_bx__g__jyry• at least three-foyrths_Qf_~ 

jurors mull.._£oocyc on a fiodjng that th"g respondent _i..s. 

-14-
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sarioysly mgntall . . y •11 or js sufferjn 
dosorde(e The t· . ~ from a mental 

tndtng ma b ye appealed to tbe H 
court jn th ontana supreme 

e sa•e ma nner as other clyi ~ard of . 1 matters. The 
oroof 10 tb b eeariog or trial i 

reasonable doubt I s prpof beypnd a 
• he cour~ may order the b • ~artng gr trial 

clgSgd to the oYbljc for the protection of·the resooodgnt. 

l9l ·fa) If, upon hearinsz ·-or trial. jt js deter•jged 

:that' t;h!!i re!jpOO!fent 

suffering the mean· 

,., ..... '''" '""' ... .., of tb;, . . d and th 
court -.. - e res - · 

!b[ 'If • ."""'"''00• _,,., 
lt IS- d 

serio!tsl etermtn¢<1-y entail ., . th;tt th •1 1 i e re 
... < .... ,. '" -·-·- -"'" ... u- ....... , " • of U!i $ .. chapter. 

period of no a t •ore th an 3 
I I il months: 

prder h-. •• to be 
bos ret placed -atiye or on tbe care QUardian . and custod 

or some other - Y of appn>p[islt e place 

liyl therapy: or 

for t 

,,,,,.,,, .... ....... . is not 

Hi¥!! 

••• , of -- , ••••• , 
may: -'pod js _in 
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Cjl grder outpatient therapy; or 

Iii' make sowe pther aporpprjate order for treatment. 

tdl In no case may ·thg·rgsgondent be coamjtted to a 

•ental bea)tb'fijcilfty ynless jt is determined that he~ 

seriously mentally ill wjthin ~he meaning gf this chaot@f• 

In determjning Which of the abgye alternatives tg o[der• the 

court· shall chopse the least restrfctjy£ alternatives 

necessary ~0 protect the respondent and the oubljc and to 

per Alit effective treatatent. The c:gurt shall ' cons i dec and 

shall describe ·1n it:> Qrde[ What alternatiyes for treat11ent 

gf the (espondgnt are ·ayallsfblew ·what ·alternatjye$ were 

jnyesti~~ed. and why·tne-jnyestigated alternatives were not 

consjdgred syjtabtea Th¢ Cpurt shall enter into·tbc record a 

detajlgd statement of the ·tacts Upon whiCh it fpund the 

respondent to be seriovsly Wcotall¥ ill or tq be suffering 

frog a •ental disgrder and jn need of tcPatment. Ng order 

undgr this subsection •ay affect the respondent•s custody 

for wore than 3 months-• 

Section ~. Section 38-1306• R.C.M. 1947• is amended to 

read as follows: 

•38-1306. P~+t+en---~--ee..+teeftt--------tr+a+---­

det~•ine~ion~ eeur~. Re}eaM[·trom ' 0 ppitaent-- petition 

for ext ens ipn. fi=t-;~--+rt-Hte-op+n+...,-of'..,i'!~~~~Oftft'l 

l'~~rt-i-n--'ehe~-of'-~he-!"ft't~he-~~eft-'0-rlMe i ,ed ander 

~~--I""IW~~-of'~~i-m>~'J95 d<>e!l ttot:"-reqaffe--furtm.r 
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~Y~~uftt~n--er--~etment--he--~8++--b~---r~+~~~---w+th+" 

~..,_~-twe-'--t~rt---t. .... rs-oo----t+r--t..--ttle--e~....,.,--o+--~ 

pre•~~i-eft8+-pePsonw ~he pat~-~a+~-~rther-~.e~Uftt+~ 

e~-t~~y-h~-stle~~-~+~e-ttle-eea~t-ee~rdi-ft~ty "et-+~ 

tnen-ttlr~~-t3t-dey~-+roe-tne-dftt~--e+-~t~t~-end-~ne+~ 

wi-~+n--ttoe--~-t:+me-- file a p...t+t:+mt-r~~~t~-the 

~et+ent-b~-eemM+tt:ed-t:e-e--+ee+++ty--+or--e--per~--ftOt--+n 

e~ee~~---o+---t~~--t3t--.~w---~-pet+t+ftft--~he~-~ 

"~""'J"'n+ed-by--e--•r~-~-t:--end-....,..'tueti "'' o+--~ 

pet:+ent:.&~~e+--end-phy~ieel eond+t+-• The repor~~hM+ 

e1<pn+n-th<!!-'r...e~~-+or-tn~-p.et*H-ett--end-sttaH-~++y-41ny 

t:e~--er--.,...Mttet:+---~ri.,..,._.m+eh-the-pro+~~i--T-J"!"'~ 

~ .. p+eye d-+n-~'IHt'tuftt+ng-~e-J"'t:+-h--'Ffte-prMess ional per~­

,.ey-r~e+n-tf'le-pet-+ettt-+n-.,~y- bt ceart ere--~din~ e 

neer+n~--en--t:h~-~et:+t:~+y--tf-d~ent+en-+~~~~y-te 

~r.,...~nt:-i-ftjary-to-t:~~t:+~t-or-otner~~ 

t~t--~~~~n-~ee+pt-of-e-~+t+en-fer-~t:.eftt--not--te 

~~~~d-t:h~~-t~-ment~y-t:fte-e~~~-iwwediet:ely-~et-~ 

t+ee--end--p~oee-+or-e-tleer+ngw whieh-~~-be-tl~d-ft~~ 

then three-t3t-~-fro• the •eeeipt: of-tfte--pet+t:+o~---The 

eeart-•ey-e1<t:end-the-~+ed-~ewen f~t-ee-,~.-~t:+.e-+.... 

the--heer+ng-~--be--furtner-- .... t~d--et--the-~qaest-of 

eoa~~-+er-t:he--pet:~.---+fte--eettrt:--sne++--~+Y~--wr+tt~n 

not:+ee---t:o---the--pro+es~-pe~-who--reque~t:~d--the 

eoe•+t~t:y-the-pet:+ent:y-ni-~-~~Y~~-ne~t:-ef-k+nT--when 
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kftewny--t:he--r~pon~+~--p~e~e+nt:ed-by-~-court:y-eftd 

ttle-eotlftty-et:t:orney..---At-•n•y t i- pr i or-to-the-deh!~e-t--+or 

heer+~y--t:ne--p~eftt:y--or-ft+~ftttorneyy-.ey-reqtte~t:-e-jury 

t:r+e+y-wherea~-t:he-t:+me-set-+or-heer+~--w++T--b@--Yfteeted 

e~--~.,e--met:ter--~et--on--the--eo~~-jtlry-eo+~der-et-t:he 

eer++~t:-dot:e-po~~+b+e.-~-aet:t:er--t:ek+n~--~reeedenee--...er 

e++-o~~~-~h!~-en-the-jttry-ee+eftderw 

~--At:--eny-t+....-,.-+or-t:o-tri-e+-eft-t:tte-~t:+t+~-be+ore 

~~....-jttr'y~pet+ettt-ae f' •e iwe -t:r+e¥-....,d-<J+ve--•r+tt­

eon~t--t:e--eo.wft•e nt: to--e--+~ it F for ~i-od~-t:o 

e•~-three-t3t-ment:h~·--5tteh eon~ent ntt5l ~--jo+ned--in 

•r+t:Tft9y--by--tl+~-ftt~e'y-...i--by--t~l't'ft'B+b'h-per~on 

el'J'OTnt~-by-the-eottt'b 

t+~~nt~eH-b~es-t--Bftd--~presenh!d--by 

eoa~+-et:-..++-st~es-e+-t:l\to-t:r+en-end-the-:ote+~~t+on-t:o 

be--deh!rnri-ned--by--t:he- eo art: or-jtrry..-es-the-ee~_,.,.-~ 

she++-be-whetner--t:he--pet+ent:--+~-•er+ou~y--m~e+'ty--+++ 

wft:h+ft--t:he-eeen+n~-se~r~n-tht~--~he-pr~&ne't 

""'' ""'' ~~e-pet:+t:+o~BH-be-pre~nt-+n-eottrt--+or 

t:he--heer+ng--end--subje~-t:e-ero~~emi-ftfttienc fhe t:r+M 

sl\e~+-b~90¥~rn~d-by-~-*ont:e~es--ef--e+•++--pr~~ 

e~eept--t:he~T--+f--t:rted--by--e-jttryy-&t:-'tee~t-t:hree-+ottrttl~ 

t3f~t-of-t:tte-jarer~-Mt~Bt:--eoneur--on_.e--f+ndi-n9--thet--t:ne 

~et:+ent--+~-ser+ott~+y--men~-+++Y~~-~he--fi-nd+n9-'""Y~ 

eppee~ed-t:o-t:he-Montene-su~reme-eourt:-+n-t:tte-~me~ .,. 
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Mfteto--e+Yi+--...,t:1!1!!.--"-'ffte---.ndard-M-prtm+-fll--afty-~-Htg 

tle+<l4"fi"SIIeft't t:e t.hi~ ~ien sft&ll --t.e-.,reef beyon~-e 

rees.,.oeble--d...,bio-r---......,_etnart:---.,-arder-e-hear+n<re+esett-~ 

t:he~e-lior I! he• pt"Ot:eeio+- of" t:he ~.....,.,._ 

1:tlt! 

p~ftt: is 'ftel sef! io11sl r •ent.ell f H+-w+t:Jolift-tiwt-ftoeani ug ef 

tllli s fft!h 'he !ll>a+l-lte cfhetu,.•ged and -the--,...U~~-t:he 

,......,.,.~'-pers- tfi!!lllfi ssettw· If It: i ,- ct&teuoiraol'd tilati t:he 

,.st:iel'lt is se........,.~ -ntall• ill •ittri• t:tte m•aninof ef t:t1rt 

eet tiM! "e6w,.t 'Shalil 1 

fat· eailniit: t:I'M! oetieM- t>G 'II feen it{ for tt-peried-o-F 

net: -e tllllit t:hreie-'f3i-"~ • 

fbi '""der 't:he ·oetient to ,. "Dleeed -+..-~· 

etts~-ef'- hi !I r-el'e.-i •• or 1111at di- -or- se- other 

-tdt--.oJ<--MMO'-apJWOpritH!e ot der -~ t:reat:-nt:• 

No t:reat:lient-orderee- pao -•t t~fris s11b09eet:i-~ 

aFfeet· the l'"t.ient"s etiS't:ody-+or.--..-per+od--of sore then 

t:hree-~31 mont:hs• 

flt--deterziuinr-wh~-o-f the ebowe ell!ernatiwes-to 

erderv ~~eoort-~i--e~~- least re~t• leti.e 

a~"lernet.·i •es ~~e-prot:leet the-l'et:ient end 't:fle ""bl ic 

eftd-t:e-~-ef'ftet:+~re-eteent.-.....,_e.,_t:~m.l+--eonsi-tfer 

and-~~~eribe--+n--+H- order •hat ri-termtt:+...s-+er 
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1 t:M!et:eent-e+-t:h<!-~en"l-ftr--a.....Hab+e..--whet:-~net:+~ 

2 were-+..,_~e"led-end-wft<y-t:tle-fliY1!st:+-.;~~-e+t:e-r~t:+...-e:s->o.,M! 

3 not: dee-d s .. +t:ftb-H!.-~ eoao t shl!lll en-ter-+n~-ree..rd-e 

4 t:f'H! 

5 

6 Lll At any ti 01e rit:trift .!lw:ing the t:ftr.ee--tJt---n"lft 

7 3-wpnth period of cpppjtment the patient aay be discharged 

a on the written order of the professional person in charge of 

9 In the event the patient is not disch3rged 

10 within the ~-f3}" -nth 3-.,ath period and -H' the teno is 

11 not extended as provided ~·by tnis sectjan. t:f'H!-~~ 

12 be shall be discharged by the facility at the end of t~., 

13 f3t months without further order of the court. Notice of 

lit ~aeh ~ discharge w+++ ~ be filed with the court haxLQg 

15 jurjsdjctipn oyer the patient vithin ~5t days of the 

16 discharge. 

17 f"&t.L.Z.l Net:--+e-ss then At ·least t-ooe-t2t calendar weeks 

18 prior to the end of the t:~ree ·cJt-zont:fl 3-month period of 

19 tfetent:+oft coamjtment• the professional person in char~e of 

20 the patient may petition the court for extension of the 

21 ct~-· coettwent period. The petition shall be 

22 accompanied by a written report and evaluation of the 

23 patient's mental and physical condition. The r"port shall 

24 describe any tests and evaluation devices which have been 

25 employed in ewaluating the patient, the course of treat•ent 

-20-
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which has been undertaken for the patients and the future 

course of treatment anticipated by the professional person. 

Upon the filing of the petitiono the court shall give 

written notice of ~ ~ filing c+-~pe~t+eft to the 

patient. his next of kino if reasonably available, the 

responsible person appointed by the courto and to the 

patient•s counsel. If any person so notified requests a 

hearing prior to the termination of the previous de~~~eft 

copBitment authoritys the court shall 1.-edlately set a tiae 

and place for ~ a hea·ring on a date not .are than -

ttot days fro• the receipt of the ie4~est·petitfpd and sba1l 

notify the same peoples including the professional person in 

charge of the patient. 

~ Procedure on the petition for extension shall be 

the ·sa•e in all respectsy as the procedure Oft--~he- petition 

jn tbe bearjng for the original ~'t-~ l=apptb 

commitment except 1D4t the patient ~ is not be entitled 

to trial by jury. The bearing shall be held in the district 

court having jurisdiction over the facility in which the 

patient is detained unless otherwise ordered by the court. 

If upon the hearing the court finds Lba1 the patient is not 

seriously mentally ill within the meaning of this set 

chapter. ~pot+en~ he shall be discharged and the petition 

dismissed. If the court finds that the patient continues to 

suffer from serious mental illnesso the court shall order 

-21-
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commitment, custody in relatives. outpatient therapyL or 

other o~-...---t-f'onti-IPi 'SIIb<~eetio" (5) of' ""'-s~+on 

treatment except that no order-sfto+~ .ax affect his custody 

for •ore than rior-'tb~ •onths. In its order, the court shall 

describe what alternatives for treat•ent of the patient are 

avarlable, what alternatiwes were investigated, and why the 

investigated alternatives were not dee.ed suitable. The 

court shall ·not order continuation of an alternative which 

does not include a ca-prehensivew individualized plan of 

treat•ent for the patient. Any court order for the 

continuation of an alternative shall include a specific 

findl ng that a comprehensive• indivrdual i zed plan of 

treatment exists. 

~~- Further extensions •ay be obtained under the 

same procedure described in subsection f6tLl.l: of this 

section except that the patient•s custody she++:aa¥ not be 

affected for •ore than ~tlt yearv without a renewal of 

the commitMent under the procedures set forth in subsection 

t6tLlJ:: of this section. including a statement of the 

findings required by subsection f6tLll• 

~121 At any time during the patient•s commitment the 

court may on its own initiative or upon application of the 

professional person in chdrge of the patient, the patient. 

his next of kino his attorney. or the responsible person 

appointed by the courtv order the patient to be placed In 

-22-
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the ~are and ~ustody of relatives or guardiansy or to be 

provided outpatient therapy or other appropriate pla~~Ment 

or treatment. • 

Se~tlon 5. Section 38-1307, R.c.M. 1947, is amended to 

read as follows: 

•38-1307. E•ergency situation l'll!t i u., 

ttft~. (1) When an emergency situation exists, a peace 

offtcer •ay take any person who appears to be seriously 

•entally ill and, as a result of serious RentaJ illness, to 

be a danger to others o·r to hhoself toto ·cus1:ody only for 

sufficient tiee to contact a professional ·person for 

emergency evaluation. If· possible, a professional person 

should be called prior to taking the person into custody. 

(2) If the professional person agrees that the person 

detained appears to be seriously mentally ill and that an 

emergency situation genuinely exists, then the person may be 

detained ~1- t'hll! ftext-..eg-m---mnt~dey for up to 1Z 

hou(s ·fpr eaergency ~eyaluat:ion and treatment• At the end of 

that tlmeo the professional person shall either cause the 

county attorney to file the petition fgr treat.ent provided 

for in ~ft 38-1305 or shall ·release the detained person. 

~--*""'~ese If tbg dg1;;ajned ji)erson iS releas!tdo the 

professional person shall file a report with the ~ourt 

explaining his actions. 

131 U a peUtign fgr ·vg;;tllgnt under -,u-n0"5 j s 

-23-

2 

3 

4 

5 

6 

7 

8 

'1 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

;_c 133'1/01 

filed. no further 72 hgur evaluation and treatment gf the 

responQent may be made and. to that extents tbg groyjsjons 

of subse~ti 0os !31. 141• aod 151 gf 38-1305 dp _no1_ apply. 

Ihe · g£ofessjonal person jn charge of the resoondent dyeing 

h ;·s 72=tkrpt ·eaergency eyal uat ron and treatwent shall wake a 

repprt to the court bayjng jyCjsdfction oyer respondent as 

provided jn -38-I305l61. The respondent shall pg bcpught 

iPRQdia{ely· befqre ~he court ·-and adyjsed of his 

constjtytiQOal rjUhts. hjs rights under this chapter• and 

the~· substantiyg effect gt·tne pgtjtfpD. THg ·respondent way 

waixe'his ~rignt tp be ·rearesented by counsel only if su~h a 

wa i Yet Is ~- krimjj naly arid intent j anal 1 y made. If the 

re$Qpdd§nt is "iOdfgent dr ·udM[lliDg~Q retain counsgJ, the 

court $haJJ AAPdidt cgynael tg represent hi• ynleS$ the 

,.-ight to lie ·reore:tgQ:tgd -by Qnmsel has- tt«en; properly Majyed. 

The "c:du(t shall ·qJsd appgintz a (e:t,pQosiblg perspn aoC set a 

date and tjme for a bearing-tq determine the need gf the 

respondWtf: fd( furtttgr Jreatweot. including conjtp=:nt to a 

mental health facjljty for a perjgd not to exceed 3 months 

or any other metbpd gf treatment. Jbg respgndent way cgguest 

a jury trja] or may WAi•e tbg hearCn~~ prgyjded -h¥ 

38-I3D5ri)e- The ·hear]n" · pr trjal sball be cpoduct:!td as 

prg~jded by 3B-j305f8J, and tne ~gurt shall ~jspose pf the 

case as prgYjded by 38 B05f9h 

t~Lll When to-l'tll! iJ petition tpr treatl!!!nt yoder 38-1305 

-2<.-
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is filedy after an e.ergency det~ntion eyaluatjon and section shall be detained in a eental health facility. A 

2 twat•ent of the rEfsoondenh the court aay order ~ 2 person •ay be detained in a jail or other correctional 

3 re~~~ him detained pendjng the gtitcowe gf the hearing 3 facility only if no eental health facility is available or 

4 pr tr j al +--~--~-to i- neeeS'!f-y-fl>r--tt-JI'I"~ffeftri 4 if the available mental health facilities are inadequat~ to 

., 'l"e~en-~-duet-t~e•inet:ion end inqllioy--f)rev+'lfed--f'tw 5 protect the person detained and the public. As soon as a 

b +n---~~--38-'t:36S--4H'Itt to repl!frt'- hh • f'il'fl!liii<JS mod 6 woental health facility beco-s available or the situation 

7 ~~1:-i-ons---t:e--t:fte--'e-.: ffl--..-~e sl'ot!J l ~uet> 7 has changed sufficiently that an available eental health 

8 detettt:+~n--eee<f-tvent;, fear" n~, "fleltws "foOIIl ~t~~ 8 facility is adequate for the protection of the person 

9 H'l-1-ft<r of t:l'le · pet:it:ioooa Set:ard&yr-'511n6ey, -~~ 9 detained and &+ the public, then the detained person shall 

10 10 be· transferred· fro• the jan or correctional facil iq to the 

11 1'i!+t--'ttcaf'1H'ri~ The eoart: •et "'so 1:1rdelt t:toe resJS*odent: 11 •ental health facility. 

12 ~~dttrin~-'sevewt:y· t- · f1Z} holio ewifl-t:T1Mt-tlft1t 12 detained i-ft-l!l--'jft-H--01"411:~-eoi'recU'erJel -+een i't:f .parsaSI\t 

13 treet•ent--,;et'"i-Och-- ff ·orcteredw liftd t"hrOdGII ttte· 11e1 ·; 8Cf-of'-t:tte 13 t:-~see'i:T-fi7f"' 'e 1-ge•- period oF ti- thi!M' ·i~ ;required 

14 No period of 14 +or--the- eoant7 ett:orney-~-i'He--e Detit:ioft an<f ,,. .. " 

15 detention sm.H ··.a;u be ordered by-t:~IS'f"l pursuant to this 15 p1'1!rl'"~~~n-t-o-eo~l et:e his -+~-exe•i net i on--l'Htd 

16 seet:'""' subsection unless the court finds that ~aeh 16 

l7 det:ewt:+on ~ is required in the interest of public safety or 17 t5t~ The county attorney of any county may make 

18 the life or safety of the respondent. An order of detention 18 arrangements with any federal. state. regional, or private 

19 shall include a state•ent of the factual basis for 19 eental facility or with a aental health facility in any 

20 il· 20 county for the detention of persons held pursuant to this 

21 ~ti21 *ny ! person detained pursuant to this section 21 section.• 

22 shall be detained in the least restrictive environeent -End-

23 required to protect ttoe·~ life and physical safety e+-~ 

24 f)ef'~-dei:'e-1-n...t or e+ to· prptgct members of ·'the public. 

25 Whenever possible• a person detained pursuant to this 
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