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~~ _...}: BILL 10. ~ 
~--'------------IIITROJ:OCII: BI 

A BILL FOR AN ACT EBTITLED: "All &CT TO GERERAlLY B!IISE AID 

CLABIFt THE LAiS RILATIBG TC THE CO!!IT!IIT OF ftiHTALLI ILl 

PERSO~S AND TO Aft!BD SECTIOBS 38-1301 THROUGH 38-1310, 

38-1313, 38-1322, 38-13211, 38-1325, 38-1328, 38-1330, liD 

38-1331, R.C.!. 19117. 11 

BE IT EIACTED BY THE LEGISLATURE OP THE STATE OP ROJTIBA: 

Section 1. Section 38-1301, B.C.!. 19117, is aaended to 

read as follows: 

"38-1301. Purpose of ~ cbtpter. The purpose of this 

ae4 chaptu: is: 

(1) to secure for eac~ person who aay be seriously 

aentally ill or suffering fro• a •ental disorder such carE 

and treataent as vill be suited to t~e needs of the person, 

and to insure that such care and treatment are skillfully 

and hn•anely adainistered vith full respect for the person's 

dignity and personal integrity; 

(2) te dep£i•e a pe&sea ef ~is liee&ty feE p¥E~ef 

t£ea~aeat e£ ea£e ealy v~ea lese £&St£isti•e alteEaati•es 

a&e aaa•ailaele aa4 saly vhea his safety eE the eafety ef 

ethe£e is ea~aa~e&e4 1 aai te p&a•iie fe£ ••• pEesees sf 1~ 

vhea this is isae to accoapli~ tbis qogl vhe~~_£ossit!£ 
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in a co•mnniti=R!SEd_§~Sting; 

~ accoaplish this goal in J!D institutionalized 

setting only wh£» less restrictive alternatives l!!£ 

unavailable or inadeguate and oal!__Mben a persog __ i§__~ 

aental}J ill 4~ ~0 Le9U~£~ ~D~L~~UL~QB! 

!4! to J!ssure that due process 2f law is accorded any 

persog coaing gnde! t~visions· of this cha£1£!·" 

Section 2. section 38-1302, B.C.!. 1947, is aaended to 

read as fellows: 

•38-1302. Definitions. As used in this ..- ~apte~ 

the following definitions apply: 

(1) •Board• aeans the aental disabilities board of 

visitors created hy this ~ chapter. 

(21 •court" aeans tee Ani district court of the state 

cf ftontana. 

( 3) "Departaent• •eans the departaeut of institutions. 

(II) "Evergency situation• aeans a situation in which 

any person is in iaainent danger of death or serious bodily 

hara froa the activity of a person •ho appears to be 

seriously aentally ill. 

(5) ·~ental disorder" aeans any organic, .aotal, cr 

e•otional i•pairaent which has substantial adverse effects 

on an individual's cognitive or volitional functions. 

(6) ·~ental health facility" or "facility• aeans a 

public hospital or a licensed private hospital or, a 
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coaaunity aental health center, or auy aental health clinic 

or trea taen t center ~approved by the departaent. llo 

correctional institution cr facility, or jail, is a aental 

health facility vithin the aeaning of this ~ chapte!• 

(7) ~lext of kin" shall inclndey bat need not he 

liaited t07 the spouse, parents, adult children, and adult 

brothers and sisters of a person. 

(8) "Patient" aeans a pe&&aa aaaai\tai ey the aaa£t te 

a se•eaty twa 1121 haa£ e•alaatiaa e£ t&aataeat a£ fa£ a 

laa•e£ pe£iaa a person coaaitted by the court for treat!eQt 

for any period of tiae. 

(9) "Peace officer" aeans any sheriff. deputy sheriff, 

aarshal, policeaan or other peace officer. 

(10) "Professional person• aeans: 

(a) a aedical doctor, or 

(b) a person trained in tbe field of aental health and 

certified by tbe departaent of institutions in accordance 

vith standards of professional licensing boards, federal 

regulations, and the joint coaaission on accreditation of 

hospitals. 

1111 "Beasonable aedical certainty" ~~asonable 

certainty as judged by the standards of a professional 

person, 

i44tllll "Respondent" aeans a person alleged in a 

petition filed pursuant to this ~ £hapt~ to be seriously 
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aentally ill. 

~111l nResponsible person• aeans any person willing 

and able ~to assume responsibility for a seriously aentally 

ill perscn7 or person alleged to be seriously aentally ill. 

including next of ki&t£ the person's ccnservator or legal 

guardian, if any~~ representatives of a charitable or 

religions organization, or any ether person appointed by the 

court to perfora the functions of a •responsible person• set 

out in this ... ~pter. Only one person ~ ~ at any 

one tiae be the •responsible person• vitbin the aeaning of 

this .a4 chapter. In appointing a respcnsible person, tbe 

court shall consider the preference of the resfondent. The 

conrt aay. at any tiae fa~ good cause shown, change its 

designation of the •responsible perso~. 

~il!l •seriously aentally ill" aeans suffering froa 

a aental disorder which has resulted in self-inflicted 

injury or injury to others, or the iaainent threat thereof~~ 

or which has deprived the person afflicted of the ability to 

protect his life or health. Nc person aay be involuntarily 

coaaitted to a aeotal health facility nor detained for 

evaluation and treataent because he is an efileptic, 

aentally deficient, •entally retarded, senile~ or suffering 

froa a aental disorder unless the condition causes ~ 

~ hi~ to be seriously aentally ill within the aeaning 

of this~ chapter.• 
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Section 3. Section 38-1303, R.c.e. 19117, is aaended to 

read as follows: 

"38-1303. Voluntary adaission -- ccst of adaission. 

(1) Nothing in this as' shall chapter •ai be construed in 

any vay as liaiting the right of anJ person to aake 

voluntary application for adaission at anJ tiae to any 

aental health facility or professional person. ln 

application for adaission to a aental health facility shall 

be in writing on a fora prescribed hy the facility and 

approved hy the departaent af iaatitatiaae. It siHt-H is not 

&e valid unless it is approved by a professional person and 

a copy is given to the person voluntarily adaitting biaself. 

The fora shall contain a stateaent of tbe rights of the 

person voluntarily applying for adaission, as set out in 

this ~ chapter, including the right to release. 

(2) Any applicant who wishes to voluntarily apply for 

adaission to the aontana state hospital shall first obtain 

certification fwea the £e!ieaal aeetal health iiEesteE u 

his aeatal health Ee~iea a£ if aet £eaeaaa~ly a•ai~a~le, 

froa a professional person that the applicant is suffering 

froa a aental disorder and tbat the facilities availatle to 

the aental health region in which the applicant resides are 

unable to provide adequate evaluation and treataent. 

{3) An application for voluntary adaission shall give 

the facility the right to detain the applicant for 10 days 
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after his initial adaission and for no aore tha·n ~5t 

days past his written request for release thereaftex. 

(q) The cost of involuntarily coaaittiug a patient who 

is voluntarily adaitted to a aental health facility at the 

tiae the involuntary proceedings are coaaenced shall be 

borne by the county of the patient's residence at the tiae 

of adaission. 

(5) The costs of transportation to a aental health 

facility under this section shall be provided by ~ 

pa~ea~, his pa~ea~s, ~QaEiiaa 1 em the welfare departaent of 

the county of the patient's residence. ~~EL__i! 

protective PIQCeedings under Title 91A. chapter 5, h~ve been 

or are initiated vith respect to the person, the velfa£! 

departaent way seek reiaburseaent, If no one else is 

available to transport hia, the sheriff shall tranS££!1--lh! 

person. 

(6) Any person voluntarily entering or reaaining in 

any 11ental health facility shall enjoy all the rights 

secured to a person involuntarily coaaitted to the facility. 

(7) lotvithstanding any other provision of law. a 

ainor who is sia~eea (16t yeaxs of age or older aay consent 

to receive aental health services to be rendered ty a 

facility or a person licensed to practice aedicine or 

psychology in this state. 

(8) Vel&etu:y !xc~ as_HgvideULll.!§_§.!!~sectic]!,~. 
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voluntary coaaitaent of a ainor to a aental health facility 

for an in-patient course of treataent shall be for a pe&iell 

8f 88 &8£8 \haa \hiw\y (iQI !lays the s~~eriod of tile as 

that for ap adglt. Dnless thert hts beep 1 Eeriodi~ revi~! 

and a Yoluntart rec:oyitaent copsepted to lly. !J!!_Jll.2!: 

l!.Uiu.L apd his counsel. voluptan couit!ent t!njpates It 

tbe &Jpisation of 1 year, ;[f· tlii'll p&alassi-al pewsea• ia 

siiaalll se-'iaae leE a pe&iell af aa&a \iiaa \hiE\f (aQ• iays, 

he ahall aeaaaase iaaelaa\a&f eaaai\aea\ pEaaaallia~s ia 

aaaaEiaaee wi\h \his aa\o Counsel shall be appointed for 

the •i.bo:r. 

(9) If, in any voluntary coaaitaent for any period of 

tiae to a aental health facility, 1 ainor fails to join in 

the consent of his parents or guardian to the Yoluntary 

coaaitaent, then the coa1itaent shall be treated as an 

involuntary coaait1ent. Botice of the substance of this 

subsection and of the right tc counsel shall be set fcrth in 

conspicuous type in a conspicuous location on any fora or 

application used for the voluntary coaaitaent of a 1inor to 

a aental health facility. The notice shall be explained to 

the ainor by the professional person approYing the 

application." 

Section 4, Section 38-1304, B.C.ft, 19117, is aaended to 

read as follows: 
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•38-1304. Bights and waiver of rights. (1) ibene~er a 

person is involuntarily detained, or is eiaained ~ 

pPetassieaal pepeea pursuant to 38-1305, ~ 

ae~fiei tha\ he will he ~ae saajeet at a heawiR~ paEeaaa~ 

~e see~i8B ii 1iQ5 &E ii 1iQi 1 the person shall be infor1ed 

of his constitutional rights and his rights under this • .-

chapter. pEBYioiell 

2!-l!!§ 

rights aay be vaiYed ~ counsel and responsible ~~22 

acting together if a ~ord is aade of the teasons for the 

vaiYer. The right to counsel ia a heaEia~ held paE&aaat ta 

sea\iea ii U91i aay not be waived. The right to treataent 

provided for in this _.. chapte¥ aay not be vaiYed. 

(2) ;[a the ease el a peE&ea whe has heea ie\aiaed teE 

&£ is£ a lea!&£ pe£iea ef tiae, a waiYeE at £i~h•s eaa iie 

haavia!lf aad ia~ea~ieaallf aaae aalf wi\h ••• eeaeeEEeaee 

ef \he pa~ieat's -~~e£aey &£ ei the £e&paasihla peE&aa 

appeiatall hf ~he esa£~. The right of the respondent to be 

physically present at a hearing aay also be waived ty his 

attorney and the responsible person vith the concurrence of 

the professional person and the judge upon a finding 

supported by facts that: 

(a) the presence of the respondent at the hearing 

would be likely to seriously adversely affect his aental 
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condition-.A. and 

(b) an a1ternative location for the bearing in 

surroundings faailiar to the respondent would not prevent 

such adverse affects on his aental condition. 

(3) J2l In the case of a winor, ~vided that_!~rd 

is aade of the reasons for the waiver£ ~ his rights saa ~e 

keevia~ly aai ia~ea,iseally aaie1 

1~1 whee the aiase is eve£ t~e a~e ef twelve (1~ •• &\' 

the yeath aai his paEeatSI 

(e) vlu~a the aiae!' is evee t~e iUJ& ef twelve pa) aa• 

the eias£ aei his pa!'eete is eat a~Eee, the aiaeE eaa aake 

!AY_~_vaived by the autual cousent of his cognsel 

and parents or guardian or guardian ad litea if thex!-~AQ 

RSregts or guardian. 

JBl If there is an apparent conflict at interest 

between a ainor and his parents or quardian, the cour\ .aj 

shall appoint a guardian ad litea for t~e aieeE hi!• 

lq) In addition to any other rights which aay be 

guaranteed by the constitution of the United States and of 

this state, by the laws of this state or by this ... 

chapter, any person who is involuntarily detained or against 

whoa a petition is filed pursuant to this ... chapter bas 

-9-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

211 

25 

LC 1127/01 

tbe following rights: 

(a) the right to notice reasonably in adva~ce cf any 

hearing or other court proceeding concerning hia; 

(b) the right in any hearing to be present, to offer 

evidence, and to present witnesses in any proceeding 

concerning hie; 

(c) the right in any hearing to cross-ezaaioe 

witnesses; 

(d) the right to be represented by counsel; 

(e) the right to reaain silent; 

(f) tbe right in any hearing to be pEoceeded against 

according to the rules of evidence applicable to civil 

aatters geaerally; 

(g) the right to view aud copy all petitions on file 

with the court concerning hia; 

(h) the right to be ezaained by a professional person 

of his choice when such professional ferson is reasonably 

availab1e; 

(i) the right to be dressed in bis cvn clothes at any 

hearing held pursuant to this .et cbapt~; ~ 

(j) the right to refuse any but lifesaving aedication 

for up to tweaty fe&£ (2q~ hours prior to any hearing held 

pursuant to this ~ chapter. 

j~__!_person detained_pursnant to tAiS chapter SA~!! 

be detained in the least restrictive environaent_£~i!~2-!£ 

-10-
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l!!:Otect the life and physical. saf.ety o.t the person detained 

or aeabers of the ~~hepever possible. a £!~§2! 

detained pursuant to this chapter shal~-~!!l~is~ 

aeutal health facility.aud in the cotBtJ_-2! __ ~-!i~~__! 

per§OP aay be detained ip a 1ail or othex correctio~l 

faci~only if ao aental health facility is avai!abl!__9L 

if the ayailable •ental heajth f&ci~iti!§~~~~~2 

prot~ct the person detained aud the Public, As §DOg__§§__! 

~al health facil!li becoaes available or the situation 

has changed sufficjeutly thAt au available 1eptal health 

facility is edequate for the PJOtectioa of the per1op 

dettiped and the Public.~ the det!iDed peJsDn shall be 

trausferred fro• the lail or correctiopal facility to the 

aeptal bealtb facility, A person detajped pJioJ !o 

iuvoluptarJ ooaait1ept ''' apply to the oogrt for i••ediate 

relief 1ith respect to the need foJ deteutiou or _!h~ 

~acy qt tbe facilitY beipq utilized to detain,• 

Sectiou 5, Section 38-1305, &.C,B, 19•7. is aaended to 

read as follows: 

"38-1305, Petition alleging person 

aentally ill -- contents and procedure. (1) 

as seriously 

.lt l!!2 county 

attorney~ •• hia ewa iai\ia\ive BE upon the wtittep request 

of any person£ Bay file a petition with the court alleging 

that there is a person within the county who is seriously 

aentally ill and requesting that aa evalya\iaa ef \he 
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!he person be coaaitted to a 

mental health facility f2r a period of no acre th~~--1 

!.2!!!1!!!· 

(2) The petition shall contain: 

(a) the naae and address of tbe person requesting the 

petitiou end his interest in the case: 

(b) tbe naae of the respondent. and. if known. the 

address, age. sex, aarital status, and occupation of the 

respondent; 

(c) the purported facts supporting the allegaticn cf 

aental illness; 

(d) the naae and address of every person known or 

believed to be legally responsible for the care. support, 

and aaintenance of the person for whoa evaluation is sought; 

(e) tbe naae and address of the person's next of kin, 

to the extent kuown to the county attorney and the person 

requesting the petition; 

(f) the naae and address of any Ferson whoa the county 

attorney believes aight be willing and able tc be appointed 

as responsible person; 

(g) the naae. address, and telephcne nuater of tbe 

attorney. if any, who has aost recently represented the 

person for vboa evaluation is sought, If there is no 

attorney, there shall be a stateaent as to whether, to the 

best knowledge of the person requesting the petition, the 

-12-
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person for whoa evaluation is sought is indigent and 

therefore unable tc afford the services of an attorney; and 

(b) a stateaent of the rights of the respondent which 

shall be in conspicuous print and identified by a suitatle 

heading. 

(3) gpea presea~atiea te the seer~ ~~ the aeeaty 

atte£aey 1 the eaa£t shall iaaediately eeaeiie£ the petitiee 

vita er witaeet a aeaEia~ te aete£aiae it the£& is ,eaaaale 

~ It til< 

petitiea shall sa diseha£~ea. If tee eaa£t fiads peahahle 

eaese it shall saeait the petitiee ta a p£efaseiaaal peE&BB 

fa£ e•alaatiea. If p£esaBla saeee is feeai1 tee aee£t aay 

eeaa as pessihle tllat a petitiaa has heea fileio •etiae ef 

ieliveEei a£ aailea te the eeapeaieat aai te the atteeaey 1 

the pereea BE peEseas le!ally £espaasi8la feE ea£er seppaEtr 

aai aaiateaaaee af the EB&paaaeatr aeat sf Ilia iieatifiei ia 

t~e petiti8a~ aai the ~e£&8a a£ ,a£s8as iieatifiea ~,~ 

eeQaty atteEaey as peesi~le Fespeaai~le peEeeae. 

JAl The getition shall be filed with !A~-~!~!_of 

cou~t wbo §ball ia•ediat~gtifi tbe_j~ 

(bl If~gge is available, he shall ccnsider th~ 
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petition and if he finds no probable caus~_lt §hall b~ 

disiissed, If the judge finds probable cause, coupsel shall 

!!e iaaediately appointed £or the respondent an~~ 

respondent shall be brought forthwith before the cgi~!__!ith 

his counsel. The respondent shall be advised of hi§ 

constitution~! ~iqhts, his rights ander~is chapter, §Bg 

the substantive effect of the p~tition, The indqe shall 

appoint a professional person and a ~esponstble person ang 

~--A date and tiae fo~ the beartpq oa the petitioa 1 whic~ 

aay not eiceed 5 days 1 in£luding weekends and holidays 

unless the fifth day falls qpon a veekend or holiday and 

unless additional ti!e is reguested on behalf of the 

respondent. The desi~es of the responde!t shall be tak.en 

into conside~ation in the appointaent of the ~esP2Rsible 

person and in the confiraation of the appoint•ent of the 

attorney, 

(c) If a_iggge is not available _is__!~_£g~~~ 

clerk shall notify a resident judge by telepbone and re~ 

the petition to hi•, If the judge finds no Erobable _£!9§~ 

the petition shall be disaissed, If the jqdge finds trcbabl~ 

cause. he shall cause the c!fik to isslle an order_~£.ESi!!.lil!9 

counselL--a professional person, and setting a date and tiae 

for tbe bearing on the petition, which aay not ~Iceed 5 

days 1 including veekengs and holidays unless tbe fi!th day 

falls upon a weekeni_o~ holiday apd unless adgitiop~l ti~ 

-111-
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is reguested on behalf of the respondent, The ord~I shall 

also direct that the respondent be brought forthwith tefO!~ 

~ justice of the peace vith his couos!l-12 be advised cf his 

copstitutional tights. his risA!§_YBder this chapter, ang 

the copteots of the clerk's order a§ well as to turn!§~ 

vith a £2PY• The justice of tbe peace shall ascertain !h! 

desires of the re~p~pdeo!_!itb respect to the appciotpent_Q! 

his counsel, and this shall be iaaediatell coapynicoted to 

the resj,dept jgdge, ThJL_J;eside~dge nr appoj,.ot othef 

cguosel, aay copter with respondent's couasel and the conn!~ 

attorney in_order to appoint a respopsible pet!ODL--!Pd aay 

do all tbinqs necessary tbrogqb the clerk of court bJ 

telephope as if the resident iodge were pe;aonally p;eseot, 

14) 1•1 Upea £eseip• sf t~e pe•itiaa, t~e 

p~afeseieaal pe~eaa saell eaeaiae t~e ~espeaiaat aaa ae~e 

aaea i•!•i~y aa ae er sae aay ieea appEapEiete. If tae 

pEafeseiaaal peEsaa, the sea•• aay a~ieE ••• ~espaaiaat ta 

&&&.it te eaaaiaatiea ~y a p~efassieael p&Esea at a tiae aai 

plase ieei!aatei bp tae eaa~t. lae eaaaiaatiaa ee &Ei&Eai 

(~I i~ea the p£e£aeaieaa~ pa~sea fiEat eeataats •he 

£espeaieat, ~afeEa ae B&!ies aay eaaaiaatiea, ha shall !iYE 

a sepp ef the pe•itiaa te the Eeepaa~eat, aad shell eapleia 

ta the Eespeaieat the aataEe af the pEasee4iB! aai ais 
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Fi!hte as set feEth ia the petitiea. following the initial 

bearing, whether before~S!_2{ justice of the_peace, the 

respondent shall be exaained by tbe profession!l_~g~ 

without unreasonable del~ The exawiaation aay not exceed a 

period of q boors. The protessional person shall iawediately 

notify the court of his findings in Eetscn or-RI_Fbcne and 

shall aake a written report of bis exaainaticp to the cour~ 

yith copies to the respondent's atto(p&y and the coopt! 

attorney, If the professional person reco~nds disti~~ 

be shall additionally notify coyasel and the ;eEpcngen! 

shall be released and the f!tition distissed, BoveYer. the 

county attorney aay, gpon good cause sbovn. request the 

court to order an additional. but nc aore tban o~ 

exaaination by a different p;ofessjOD§l P!rsop fQ£_~~4 

of no aore than II boors. 

(51 

peEeea shall Eeeaaaeai ia WEitia9 eita&E that the petitiaa 

&e ~ieaissei--&E seweaty tva (1~1 haaE iapatieat 

ewalaatiea aai tpeataeat &e aEmeEei. If sieaissa1~ 

Eesaaaeaied, the petitiea shell ~e saaaa£i1y disaiss•i• tae 

welaat&£f tEeataeat a£ aiaieeiea ta a aeatel health fasility 

-------A ~- •L- ~-~~~~~~~~---~~~ saa<htet iag the urr£¥SV W1 G-O rev¥ --- -r~--~ 

eaaaiaatiaa. iheaewe£ a pEafassieaal peEeaa Eesaaaeais teat 

-16-



2 

3 

II 

5 

6 

1 

8 

9 

10 

1 1 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

2J 

211 

25 

LC 1121;01 

~he weeeaaaaiati9a s~all he a9&9apaaiei ly a- &epewt 

e•plaiaiag the £&as9B feE \~e E9aeaaeaia\iea aai iiea\ifyiag 

aay tests aE evalaa\iea ievisas &~ish \he peafeesieaa* 

~·•sea eapl9yei ia evalaaliag the Ee&paaiea\o If the 

evalaatiea aai tEeataeat he e&ie£ei 0 aatiee af ~hie 

we8aaaeaaatiaa shall he aailei &£ ieliveaai te tha 

eeepeaiea\ 0 the aeat ef kia1 &hea kaawa, aay p&£6&8 

aeepaaieat 1 aay ethe£ pe£&&8 iiaatifiei ia t~e petitiea, aai 

t~e aeep&a8ihle paweea 1 if aay 0 appeiatei hy the eea£to 

R9tiee aeall iaeleie the &ate, tiae 1 aai plaee ef the 

£&speaiea~"s aeat appea£aaee hefa£e the eaaet. The judge 

can. qpon probable cause for de•ention, c;der detention of 

tbe respondent pending the bearing. in &bicb cas! counseJ 

shall be orally notified i .. ediatelt, Counsel for the 

~ondent aay then regu~ a detention bea~ing& •hicb shall 

be beld fortb&itb. In the event of detentiqn, the responde~! 

§hall be detained in the least restiictive setting_~~cessa~ 

to assure his presence and assure his safety and tbe_safety 

cf others. He shall have the riqbt to be exaaine~ 

additionally by a profes§iona} person of his ch2l&~_yyles~ 

objection is aade by counsel for tbe respondent, he shall 

continue to be §Valuated and treated by the pro!~sioua! 

£§tSOD pendiA9_1~_9~~ 
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(6) Ia \ae eveat the ea~aiaia~ paalessieaal peasea 

£&&9aaeais a seveaty tva (721 aeaa iapatieat evalaatiea aai 

Eeseaaeaiatiea, sepplie& with a eepy af the petitiea aai the 

£&eeaaeaiatiea aei aivisei el his £i9hts te a heaaia9 aai te 

eeaesel. If a Eespeasihle pe£s9a hae eat yet aeea 

appeietei 1 the &9Y£t seall appeiat a £eapeaeihle peaeea at 

vaivei 0 ~he sea£\ shall iiaest that the aespaaiea~ he 

ietaiaei at a aeetal eea*th laeililf lee evaleatiea aai 

t£eataeat aat te aaeeei seveaty tea (72) heeaso If a 

he~aiag is £egaeete4 hy the £eepeaieat 1 hie atteaaey, sa tee 

Eeepeasihle peeeea appeietei ay the eaaa\ 0 a lias aai plaee 

paeeeieaee eve& all athe£ eaa£l aatteaso If the eespaaieat 

is aauillia9 9£ aaahle te £etaia eeaasel 0 the eeaat shall 

appeiat eeeasel aai le £espaaeihle lea aetilieati9ao .!2!!£!! 

of the petition shal! be band delivered to t~e respcndeot 

and to his counsel on or before the initial appearance o! 

the~cndent before the judge or justice of !~e peac!£ 

Notice of tbe petitio~tbe Oider setting the date and 

time of the _bearing and the naaes of the respoDdent•s 

~~~rof~ssiooal per§on, and responsible __ pers~A_~ll 

be hand delivered or aailed to ~~£§en or ~!§2!§-~l 
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~§Egnsible for care, support, and_ aaint~pce cf the 

respondent, the next of tin identified in the petiti~~ 

~ other person ideptified RI the c~untr attorney a§_! 

possible responsible persop other than the oge oaaed as the 

responsible person. the notice PAY proYide, other than~ 

~ resp9ndent and ji§ coup§el, that no fgrther potice vill 

be giYep upless written {egaest i§ filed with the cle~ 

cogrt. At any tite prio{ to the date set fgr hearjpg. the 

respondent. throggh his counsel, •AY {equgst a jU{y trial, 

eheregpop the tiae set for hearing shall pe yacatgd and tje 

aatter set on the court•s 1ury calendar at the earliett da1! 

possible. the aatter taking precedence oYer !lJ_ oth~ 

aatters. If there is not a jury in attendance, a 1arJ shtll 

fQr trial by iury not later taan 7 days, exclusiYt of 

Saturdays, Sundays, and holidays, 

(7) •ae •eaeia, shall •• aeli •ef8Ee the aeae\ aitaeat 

a j&EJ• Che eeepaaieat aay peeeeat aaaa teetiaeay aai 

E&le•aat i8saaeataEJ e•iiea&e ae aa 8£ tae Eeeaeaeiale 

peee8B 8£ eaaaael iesiees. caa eaaaty atteeaev ••all 

Eepeaeeat the sta\eo rae peefe•sieaal peeeaa •he aaie t~~ 

eeeeaeeaaati8B shall •• p~eeeat ia aaae\ aad aay he 

seass eaaaiaei aaa•eeata, &is eeaeaaeaiatiaa aad hie eepaet. 

Aftee €all heaeia, the eaaet shall ieteeaiae "hethee tae 

&espaaieat is eeeieaaly aea\ally ill ai•hia taa iefiaitiea 
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---..: ---"1- ---~-, ,_ .::, , L-. -- _ ... _ -L.,.,.,., 'h- ..1~--L--....,.-.d __ ""' __ ,a 
Ue<&a:uw Xj WCU ¥) &::ZA# e ua: WIUU UW :ao& W&UUIW &":iic:e 

the petitiaa iieaisaai. If the eeaet fiaia the eeepeaieat 

te he seeiaee~f aaatally ill, it aaall eeiae the eeefe&ieat 

teaataeat aa\ •••••~•• ee•eat¥ twa 11a) haaea, leaa•ee, 

CWO u•a:c --J ---- W UW¥ rwc&w:a;uw && ·-- •c:-r -· -~-

te asaept •elaat&EJ teeataeat 8£ aiaieaiea te a aeatal 

haal\h faeility. ~respondept shall be pres,nt uples§ his 

presence ha§ been waiYed as proYided in_JB-130!121&-~ 

shall be represented by counsel at all stoqes of the t{ial, 

The trial shall be liaited to tbe deteraination of ~etbe{ 

or not the respondent is seriously aent!l!I-!11 withiu__lk! 

.eanjDg set forth ig this cbapte{. the staadard of proot_ip 

any hearing held pursuant to this section is PI221-kll~ 

reasonable dOURt with res~t to a~ physical facts or 

eyidepce apd clgar and copYincing eYidence as to all_-21!~ 

aatters, !ental disorder shall Re eYidenced to a rea§cnable 

aedical certainiJ; i!ainent threat of self-iaflicted injU{J 

or injp{J to others shall be eYidenced ty oYert acts, 

syfficigntly recent in tiae a§_to be aate~!~d releYau! 

as to the re§popdent•s presept copdition, The ~!!!§i2!!1 

p~rson appointed by the co~rt shall be pregent for th~ trial 

apd subject to cross-e!apiuati~he trial shall---~~ 

goyerned by the ftootana rule§ of ciYil_I~cedg~~!~ 
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that. if tried by a i~t least two-thirds Q!_lh~iurors 

!ust concur on a finding that the patient is serious!~ 

•entallr ill, The court •ay order the trial closed to __ !he 

public for the protection of the respondent, ~S]Liti!~ 

it is deter!ined that the patient is not seticuslt_~!Al!~ 

ill within the •eaning of this caapter, be sha!! _be 

SieE~d and the petition dis•issed, 

18) 

eaah eePYieesw The co~~pon tae sbowiaq of good cause and 

when it is in the best interests of the reSEQ!de~!~ 

orde& a change of venue~" 

Section 6, Section 38-1306, B.C.!. 19117. is a•enaed to 

read as fellows: 

"38-1306. 

fer extension, 111 U i11-U.e epiaiea af tile I'Ee'feaaieaal 

pePsea ie ehaE,e at tae patieat taa peEaaa ietaiaea wa&eE 

\he pEevisiaae a£ eeetiea i9 1lQS ieee aat E&!BiPe fwEthe£ 

avalaa\iea eE tweataea\ ~e shall -e Peleasei ~ 

thaa thEee fll iaye fEe• the iate ef ieteatiea aa~ shall 

-21-

2 

3 

II 

5 

6 

1 

8 

9 

10 

11 

12 

13 

111 

15 

16 

11 

18 

19 

20 

21 

22 

23 

2q 

25 

LC 1127/01 

withia the sa•e ti•e file a petitiea pe~aeetia~ t~at the 

patieat ae se••itte~ te a faeility feE a aeEie& aet ia 

eaeees ef th&ee Ill •aat~a. Ike 'etitiea shall ~e 

aeeeapaaiei Bf a w&ittea P~pe&t aai a•alaatiaa ef the 

eaplaia the Eeaeeae few the 'etitiea aei shall iieatife ••• 

tests BE eyalaatiea ie•iees whish the p&afeeeiaaal peEeaa 

e•pl&Tei ia evaleatia! the patieato lhe fiE&feseiaaal pe&saa 

easeei tawee f~) aeatas, tae seB§t shall i•aeiiatelr set the 

~ aa~ plaee feE a heaeia~, whisk s~all aa heli set !S£8 

thaa taeee (lJ aare fee• the eeaaipt at the petitiaa. the 

eeaaeel feE the patiaat. lae &8e£t &~all aiYe aEittea 

ee••itaeet, the patieat, his eewaeEl, hie aeat et-«~~ 

kaeaa, the Eespe&si-le peesea appeiatei Bf the eeaEt, aei 

the eeeaty atte&aey. at aar ti•e pEieP te the aate 88._~ 

teial, ahe&eepea the ti•a set feE heaeia~ will he •aeate& 

aei the aattee set ea the aeewt•s ;eEl aalea4a& at the 
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eaEliest iate passi~le 1 the aatteE takia~ pEeaeiease a¥&£ 

(~) At aay tiae pEiaE ta tEial aa the patitoiaa lietaEe 

eaaet a£ jaey, *he pa,ieato aay eaiee toeial aai ~iee WEilt<aa 

aa .. aat la eaaailaeat la a taeilily feE a paEiai eat te 

aeeeei thEae ll) aeathao &aeh eaae .. , aeel ~a jaiaai ia 

~Eitiay 1 hy his atlaeaey aai liy the Eaapeaailile paeeaa 

appeialai liy lha eaaElo 

t•l ••• patieat shall ~e peeseal aai EapEeeaetei liy 

aaeaeal at ell slefe& at the lEial 1 aai the sale 911esliaa la 

lie ialaEaiaei liy the aeaat •• 1••t• as the eaae aay lie, 

shall lie ehetohaE lha patiaat is aeeiaaaly aeatally ill 

eithia the eaaaia9 set faelh ia this aato ••a pEatessiaaal 

pal!aaa aha tilai the petiliea shall lie pEaaaat ia ••••• fee 

the haaEiB9 aal eah3aat •• 8£8&& eaaaiaaliaa. Ilia tEial 

shall lie ~eeaeaai hy lhe laalaaa Eales af si•il paa&eiaea 

aeeapt thal 1 if leiei liy a 1a£y 1 at least lh£aa faaeths 

patieat is sa£iaaely eealally illo Ilia fiaiia~ aay lie 

appeelal te the Reetaaa sapweae aee&' ie \he saae eaeaeE a& 

a\ha& eieil •••t;e&so Whe slaaiael ef p£a.t ia eay heasia9 

hell pa•••••• la t;hia eaaliaa s~all lie pEaaf ~ayaai a 

the pa~lis fae t~e pEa\eatiaa af lhe Eespeaiaeto 

~ !1) laL If, a pea laa£iB9 1 it; is ieteuiaai that; 
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pEetessieeal pe&eee iisaiaeeio If it is deterained that the 

patiaet; r~opdent is seriously aentally ill within the 

eeaning of this .a4 chapter the court shall bold a i5~!~i!! 

di~PO$ition hearing. 

within 5 dars Cipclgd~~U&-~U!!£._!!,!.4__M!li~n 

gnless the fifth day falls op a Satnrdai£~~9£ 

holiday)~ring ~hicb tiee the cogrt eay 2I~-!~ 

evaluation ana tre§taept of the ~§EBDdent.__!! __ !k! 

copclusion of tbe disposition heariag, tbe~t sha!!: 

~Jil coaait the patoieat respgqdent to a facility fer 

a period of not acre than theae llt aonths; 

~liil order the pat;ieet respoqdept to be placed in 

the care and custody of his relative or guardian or soae 

other appropriate place other than an institution; 

~Ji!il order outpatient therapy; or 

~ml ad:e soae other appropriate crder for 

treataent. 

j£1 Ko t~eateent ordered pursuant to this subsection 

s&ai* ~ affect the pat;ieat;•s respondent's custody for a 

period of aore than t~&ee (lr aonths. 

l£l In detereining which of the above alternati1es to 

order. the court shall choose the least restrictive 

alternatives necessary to protect the ,atiaet; ~~spondan! and 
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the public and to perait effective treataent. The court 

shall consider and shall describe in its order what 

alternatives for treatwent of tbe patieal ~§]Qndei! axe 

available, vbat alternatives were investigated~ and vby the 

investigated alternatives vere not deeaed suitable. The 

court shall enter into the record a detailed stateaent of 

the facts upon vbich it found the respondent to be seriously 

aentally ill. 

J1l At any tiae vithin the taE&e l~t aaa\~ 3-!2nth 

period the patient aay be discharged on the written order of 

the professional Ferson in charge of \he patieat lli· In 

the event the patient is not discharged within the t:~Eee 13) 

..... 3-aonth period and if the terw is not eztended as 

provided herein, t'e patieat ~ shall be discharged ty the 

facility at the end of t~Eea 13t aontbs without further 

order of the court. lotice of .... ~ discharge ~ §A!l! 

be filed vitb the court within fiye i5+ days of the 

discharge. 

~Jll Not less tban ~2t calendar weeks prior to 

the end of the t~Eee li) aaath }:!On!h period of detention, 

the professional person in charge of the patient aay 

petition the court for extension of the detention period. 

The petition shall be acco•penied by a written reFcrt and 

evaluation of the patient's aental and Fhysical condition. 

The report shall describe any tests and evaluation devices 
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which have been eaployed ia evaluating the patient, the 

coarse of treataent which bas been undertaken for the 

patient£ and the future course of treatwent anticipated by 

the professional person. Upon the filinq of the petition, 

the court shall give written notice of the filing of the 

petition to the patient, his nezt of kin, if reasonably 

available, the responsible person appointed by the court, 

and to the patient's counsel. If any person so aotified 

requests a hearing prior to the terwinaticn of the previous 

detention authority~ the court shall iaaediately set e tiae 

and place for &&&a a hearinq on a date net •ore than *-

-t10+ days froa the receipt of the request and nctify the 

saae people including the professional person ia cbarqe of 

tbe patient. Procedure on the petition for extension~~ 

a hearing has been_~gyesteS& shall be the saae in all 

respect9T as the procedure on the petition for the original 

\~eee li) aaa\k J:~ coaaitaent except the patient ~~ 

is not ~ entitled to trial by jury. The hearing shall be 

held in the district court haYinq jurisdiction over the 

facilitr in which the patient is detained unless otherwise 

ordexed by the court. If upon the bearing the court finds 

the patient not seriously aentally ill within the weaning of 

this ~ cha£~. the patieet be shall be discharged and thE 

petition disaissed. If the court finds that the patient 

continues to suffer froa serious aental illness, the court 
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shall order coaaitaent, custody in relatives, outpatient 

therapy£ or ether order as set forth in subsection ~jjl cf 

this section except that no order ~ ~ affect his 

custody for aore than ~6T aonths. In its order, the 

court shall describe vhat alternatives fer treatvent of the 

patient are available, what alternatives were investigated, 

and why the investigated alternatives were not deeaed 

suitable. !he court shall not order continuation of an 

alternative which does not inclut!E a coaprehensi"We, 

individualized plan of treatvent for the patient. ~ A 

court order for the continuation of an alternative shall 

inclulle a specific finding that a co a prebensi ve, 

individualized plan of treatnent exists. 

~J!l further extensions aay he obtainell under the 

saae procedure described in subsection ~lJl of this 

section except that the patient's custolly ~ ~ not be 

affected for nore than .-e-i~ year7 without a renewal of 

the coaaitaent under the procedures set for\h in subsection 

~Jll of this section, including a stateaent of the 

findings required by subsection ~Jll• 

~j~ lt any tiae during the patient's coaaitaent the 

court aay on its own initiative or upon application of the 

professional person in charge of the patient, the patient, 

his nezt of kin, his attorney, or the responsible person 

appointed by the court, order the patient to be placed in 
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the care and custody cf relatives or guardianay cr tc be 

provided outpatient therapy or other approp~iate placeaent 

or treataent." 

Section 7. Section 38-1307, i.C.B. 19111, is aaended to 

read as follows: 

"38-1307. Eaergencr situation petition 

detention. ( 1) lhen an eaergency situation exists, a peace 

officer aay take any person vhc appears to be seriously 

.antally ill and. as a result of serious aental illness, to 

be a danger to others or to hiaself into custody oaly for 

safficient tiae to contact a professional person for 

eaergency evaluation. If possible, a professional person 

should be called prior to taking the person into custody. 

(2) If the professional person agrees that the person 

detained appears to be seriously aeatally ill and that an 

eaergency situation 9eaeiaely eKists, then the person aay be 

detained until the next regular business day. At that tiae, 

the professioual person shall ei\aeE eaaee ••• eeea\y 

a\,eFaey \e file ••a pe\i\iea pEewi4ei feE ia 

j8 1~Q5 &F -~ release the detained person 2I_!jle hi§ 

findi!!gLvith the county attor~kg~ if J!e_ deteraioes 

probable cause to _exist, shall file the pttiticn Pl2!id~~ 

for in 38-1305 in the county of the reS£g!dent 1 §__1E§iden~. 

In either case, the professional person shall file a report 

with the court explaining his actions. 

-28-



2 

3 

q 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1q 

15 

16 

17 

1 8 

19 

20 

21 

22 

23 

2~ 

25 

" 

LC 1127/01 

(3~ II Ilea tile petitiea is iilei, ilfteE a a eaei"IJ8&&y 

ietea~iea, tile sea£• aay &Ei&£ tile Eespaaieat ietaiaei f&£ 

the aaeaat ef tiae aeeeseal"y fer a pweieeeieaal pe£s~8 ta 

as 119~ aai ta £&Pe£t lois fiaiia~s aai Eeaeaaeaiati.as--.. 

~ ea&Eto Ia aa ease shall aealo ieteatiaa eaaeai 

tveaty fee£ (2ql Ilea£& fEea tile tiae af the filial) at t&e 

!loa eaa£t aay alee &Ei&E the respeaie8t ie•aiaei ieEiBIJ the 

eevea•v tve-f~21 Ilea£ e•alaatiaa aai t£eataeat pe£iei 0 if 

&£ie£ai, aai tlo£e&1Jio tile peEiai at tile loeariaiJ aa iaitial 

saaaitaeat 1 if loelio Je pe£iei ef ieteatiaa shall he 

.. aalolis safety a£ tee life &E safety af tee tespaaieato 

faataal loasis fa£ the a~ 

f•t Aay pe£&&8 ietai8ei pa£saaat te tlois seetiaa shall 

he ietaiaei ia the least E&St£ietive eaviEeaae8t Eei)BiEei ta 

pEateet tee life aaa ploysieal safety af tae peeeea ieta+&ei 
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faeility is availalole a~ il taa availalole ae8tal loealta 

faeilities aPe iaaie~aate ta pEeteet tile peEsaa ietaiaei eai 

tee pe~lie. As ese8 as a aeatal aealth fasility ~eeeaee 

ayaila~le aeatal aealtlo faeility is aae~aate feE tile 

p£ateetiea af tee peeeee ietaiaei aai at ~loa pahlis 1 tae8 

~ aetaiaei pe£&98 &aall he t£a8&fe££ei f£88 tae ~ail 8£ 

B&EEeetieeal faeilitt ta the aeatal health faeilitfo la ae 

see£eetia8al faeility peesaaat te this aeatiea few a laa9BE 

••eiaa ef tiae thea is ee~aieei is• the seeaty att&Eaay te 

fila a petitiea aai feE a psefessie8al peES&a te aeaplete 

lois iaitial e•aaiaatiaa aai i8!BiEJ aai Eepeet lois fiaiiB!E 

ta tioe SSII&to 

+fitJll The county attorney of any county aay aake 

arrangeaents with any federal, state, regional, or private 

•ental facility or with a aental health facility in any 

county for the detention of persons held pursuant to this 

section." 

section a. Section 38-1308, R.c.". 19117. is aaended to 

read as fellows: 

"38-1308. Outpatient care -- conditional release. Ill 

iben& in the opinion of the professional ferson in charge of 

a aental health facility providing involuntary treataent, 

the coaaitted person can be appropriately served by 
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outpatient care prior to tbe ezpiration of the fericd cf 

coaaitaent, then S4G4 outpatient care aay be required as a 

condition for early release for a period which, wben added 

to the inpatient treataent pericd, ~ ~y not ezceed the 

period of coaaitaent. If the aental health facility 

designated to provide outpatient care is other than tbe 

facilitJ providing involuntary treataent, the oatpatieut 

facilitr so designated aost agree in ariting to assuae such 

responsibility. 

(2) The aental health facility designated tc FIOVide 

outpatient care or the professional person in charge of the 

patient's case aaJ aodifJ the conditions for ccntinned 

release when B*8\ 1A! aodification is in the best interest 

of the patient. this includes the authorization to trausfer 

the patieat to another aental health facility designated to 

provide oatpatiegt care provided th~ trtn§fer i§_i! the best 

interest of the patient a!d the outEatient facility s~ 

designtted agrees in writing to assnae responsibility£ 

Notice of ap intended transfer shall be -Si!~12-!~ 

professional person in cbarge of the aental health facility 

that provided the involuntary treattentL 

(3) If the aental health facility designated to 

provide outpatient care deteraines that a conditionally 

released person is failing to adhere to the teras and 

conditions of his release. and because of that failure bas 
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becoae a substantial danger to hiaself or other persons, 

then, upon notification ~~ the aental health facility 

designated to provide outpatient care, or on his cv~ action, 

the professional person in charge of the patient's case aay 

order that the conditionally released person be apprehended 

and returned to the facility froa which he vas conditionally 

released. The professional person in charge of the patient's 

case aay aodify or rescind ~ !A! order at any tiae. the 

professional person shall •ail or deliver notice to the 

person detained, his attcrner, if any • .-4 his guardian or 

conservator, if anJ, his nezt of kin, if kncvn, and the 

responsible person appointed bJ the court. th!_§h~!!!-2! 

the county where the aental health facility is located ang 

~ yhicb the patient is b!ing trgnsferred kts tbe d~ 

trtnsportinq a patiept onder the provisious of tbis sectioD. 

(II) the proceedings set forth in subsection (3) of 

this section aay be initiated by the professicnal ferson in 

charge of the patient's case on tbe saae basis set forth 

therein without the professional person requiring or 

ordering the apprehension and detention cf tbe ccnditicually 

released person. 

Dpea eapiEa,iea ef the peaied ef eeaaitaeat 1 e£ whea 

vai,iaq te 'he eea£' vhiah seaai,tea~ patieat feE 

'••a,aeat shall ~e p£ewided ty the paefessieaal f&££8& ia 
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eaaE!e ef •ae paeiea\o 

t5l lotice in writing to the court vbict coBBitted tb! 

Eatient for treatpent shall be provided by the--RI9fessiona} 

person in charge of hi• at least 5 days prior to hi§ Jelea§e 

froa ccaaitaent or outpatient care.• 

Section 9. section 36-1309, B.c.~. 19Q7, is aBended to 

read as follows: 

"38-1309. Bight to counsel and apfeal-- exaaination 

of respondent -- records. (1) The person alleged to be 

seriously Ben tally ill sltall lla•e lli the right to be 

present at any hearing or trial. If he has no attorney, the 

judge shall appoint aa atte•aay ~ to represent hia at 

either the hearing or the trial~ or both, wh9 shall ~! 

coBpensated froB the pyblic fupds of the couaty ahere the 

respondent resides. If \he eea£\ 4eta£aiaee tlaat the 

£&spea&ea• is fiaaaaially aaa~le ta eaplay aa attapaey, the 

ee&Et shall appeiat eaaaaal vas eltall •s eaapeasat&i~ 

the pehlie feais sf \he aaaa\y alae£& \aa E&epaaiea\ E~ 

The county of residence shall also pay all precoaaitaent 

expenses including transportation to a •ental health 

facility incurred in conaection llith the detention, 

e%aaination, and precoaaitaent custody of the respondent. 

The fact that a person is exa1ined, ho~Pi1sli1e~__21 

receives •edic~E~chological, or ether aentAl-B~s!!! 

!f!Ai!~_£2!suant to tbis cb!R!~does~relieve a thir~ 
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pa(ty froa a contractual obligation to Fay fer the_££§!_2! 

~9aination, hospitalization• o; treataent. 

(2) The respondent or tbe responsible person appoin!£g 

~he cogrt •ay secure an attorpey of bis own choi£E and at 

his own expense to represent the respondent• The resfondent, 

his attorney, or the responsible person appointed by the 

ccurt aay secure a professional person of pis own cltoice to 

exaaine the respondent and to testify at the heariug before 

tbe court or jury as to the results of his exa•ination. 

(3) If the person wishing to secure the testiaony of a 

professional person is unable to do so because of financial 

reasonSr and i£ the respondent joins in the request for eeea 

!A! exaaination, the court shall appai11t a professional 

person other than the professioaal person requesting the 

co1aitaent to perfora the exaaiaation. ihenever fOssible, 

the court shall allow the respondent a reasonable choice of 

an available professional person qualified to perfor• the 

requested exa•ination 11ho will be co•pensated froB the 

public funds of the county where the respondent resides. 

(II) Every respondent subject to an order for 

short-tera treat1ent or long-tera care and treatweut shall 

be advised of his rigbt to appeal ~ !A! order by the 

court at the conclusiou of any hearing .a-a the result cf 

which such an order aay be entered. 

(5) Records and papers in proceedings under this ~ 
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chapt~ shall be aaintained separately by the clerks of the 

seYeral courts. U~ea t~e Ee*ease at aay Ee&paRieat a£ 

l'iYe days p~!or to the release of a re§R~Dd!~! 

patient, the facility shall notify the clerk of the court 

the clerk shall 

iaaediately seal the record in the case and o1it the na•e of 

the respondent or patient fro• the inde~ or indices of cases 

in ~ !~ court unless the court orders the record opened 

for good cause shown." 

Section 10. Section 38-1310, B.C.!. 1947, is aaended 

to read as follows: 

"38-1310, Transfer or coaaitaent to facility 

procedure. Be person wao is in the custody of the departaent 

of institutions for any purpose ether than treataent of 

seYere aental illness ~ !A% be transferred or coa1itted 

to a aental health facility for acre than 10 days ualess 

~ !A! traasfer or coa1itaent is effected according to the 

procedures set cot in this .e4 cbapt!!• §oveJei&_proceedings 

for inYoluntary coa1it1ept 1ay be co11enced in the conn!I-2! 

the •ental he!lth facility abe!! the person is, _i!- the 

county of the institgtiop froa which the person was 

transferred to the aental health facility, or in the £2Y!!Y 

of !he person's residence, lotice o! a transfer shall be 

giyen iaaediate!Y_ig_any assigned counsel at th!~P!!! 

health facility and tQ~parent§_Q~2X§&_g]ardia~ 
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responsible P~!§Q!~_or conservators, as the case aay_~~~n 

Section 11. Section 38-1313, R.C. ~. 19Q7, is aaended 

to read as follows: 

"36-1313, civil and legal rights of person ccaaitted, 

(1) Unless specifically stated in an order by the court, a 

person involuntarily co•aitted to a facilitJ fer a feriod of 

eJaluation or treat•ent ~ does not forfeit any legal 

right or suffer any legal disability by reason of the 

proYisions of this act e~cept insofar as it •ay te cecessary 

to detain the person for treat•ent, eJaluation~ or care. 

(2) iheneYer ~ ~ person is cca•itted to a aental 

health facility for a period of •~•ee (3t 10nths or longer, 

the court ordering the coaaitaent aay aate an order stating 

specifically any legal rights ahicb are denied the 

respondent and any legal disabilities which are iafosed on 

hia. As part of its order, the court •ay appoint a person 

to act as conservator of the respo~dent•s froperty. Any 

conservatorship created pursuant to this secticn ~ 

te£aiaate ter•inates upon the conclusion of the involuntary 

co•ait•ent if not sooner ter•inaterl by the ccnrt. A 

conserJatorship or guardianship extending beJcnd tbe period 

of inYoluntary co•aitment •ay not te created except 

according to the procedures set forth under Montana law for 

tbe appointaent of conservators and guardians generally. 

(3) ~ ! person vbo has been co•aitted to a •ental 
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health facility pursuant to this aet skall ~e £ha~i§ 

autoaatically restored upon the teraination cf the 

coaaitaent to all of his civil and legal rights ~bich aay 

have been lost ~hen he vas coaaitted. This subsection ~ 

does not affect, however, ~ ~ guardianshiF or 

conservatorship created independently of the coaaitaent 

prcceedingBT according to the provisions of !ontana lav 

relating to the appointaent of conservators and guardians 

generally. ~ ! person vho leaves a aental health facility 

following a period of evaluation and treataent shall be 

given a written stateaent setting forth the substance of 

this subsection. 

(4) ~ ! person coaaitted to a aental health facility 

prior to ~he e(fes~i•• ia\e af \kia ae• aha11 esjey Jult 1, 

1975, eniOJ§ all the rights and privileges of a person 

coaaitted after •~e eifee•i•e that date ef this ae•. 

(5) lo person vho bas received evaluation or treataent 

under any Q!_th~ rrovisions of this ae~ &~all ~£!§~ be 

discriainated against because of .... 1!2! status. For 

purposes of this section, "discriaination• aeans giving any 

unfavorable ~eight to the fact cf hospitalization or 

outpatient care and treataent unrelated to a ferson•s 

present capacity to aeet standards aFplicable to all 

persons. The fact that a person has received evaluation and 

treataent. whether voluntarily cr involuntarily, at ~ ~ 
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aental health facility ~ ~ not be adaitted into 

evidence in ~ ~ subsequent proceeding for involuntary 

coaaitaent or for the ap~ointaent of a guardian or 

conservator ynless it has probativ! value in tg~_!2I~!~tion 

of an opinion _ __RI__t__~g!essional ~2»--~--12--ih§ 

deteraipation of serious •ental illness or a prescribed 

cour~_Qf__treataent and the court d~in!§__that the 

probative value outweighs the_preiudice.• 

Section 12. Section 38-1322, B.C.!. 1941, is aaended 

to read as follows: 

"38-1322. 7reataent procedures -- restrictions. 

Patients have a right not to be subjected to treataent 

procedures such as lobctoay. adversive reinforceaent 

conditioning, or other unusual cr hazardous treataent 

procedures without their ezpress and inforaed consent after 

consultation with counsel, the legal quardian, if any, the 

responsible person appointed by the court, and any other 

interested party of the patient's choice. lt least one ~ 

of those consulted aust consent to the treataent along •!!h 

the patient's counsel. If there is no responsible person or 

if the responsible person afpointed by the court is no 

longer available, then a responsible person who is in no way 

connected with the facility or witb tbe departaent of 

institutions shall be appointed before any such treataent 

procedure can be eaployed. The facility shall send notice 
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of intent to eaploy extraordinary treataent Frocedures to 

the patient, his nezt of kin, if known, the legal guardian, 

if any, the attorney who aost recently represented hi•~ and 

the responsible person appointed by the court at least +&e 

~1ot dayE prior to the coaaenceaent of -" !1!!!! 

extraordinary treataent prograa." 

Section 13. Section 38-132q, R.C.ft. 1947, is aaended 

to read as follows: 

"38-1324. Treataent plan for patient established. (1) 

Bach patient adaitted as an inpatient to a aental health 

facility for a period of aore than eeweaty twa (72t hours 

shall hawe a coaprehensive physical and aental exaainaticn 

and rewiev of behavioral statue within ie£ty ai~~48t 

hours after adaission to the aental health facility. 

(2) Each patient shall have an individualized 

treataent plan. This plan shall be developed by appropriate 

professional persons including a psychiatrist, if £eaeaaa~lf 

a•aila~le and shall be iapleaented as saea as f&&si~le, ia 

aey awaaty no later than fhe (it 1£ days after the 

patient•s adaission. Each individualized treataent plan 

shall coutain: 

(a) a stateaent of the nature of the specific probleas 

and specific needs of tbe patient; 

(b) a stateaent of the least restrictive treataent 

conditions necessary to achieve the purposes of coaaitaent; 
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{c) a description of interaediate and long-range 

treatment qcals, with a projected tiaetable fc~ their 

attainaent; 

{d) a stateaent and rationale fer the flan ot 

treataent for achieving these interaediate and lcng-ranqe 

goals; 

(e) a specification cf staff responsibility and a 

description of proposed staff involveaent with the patient 

in order to attain these treataent goals; 

(f) criteria for release to less restrictive treataent 

conditions, and criteria for discharge; ~ 

{g) a notation of any therapeutic tasks and later tc 

be perforaed by the patient. 

(3) ls part of his treataent plan, each patient shall 

have an individualized afte~ care plan. This plan shall be 

developed by a professional person as seen as practicable 

after the patient's adaission to the facility. 

(II) In the interests of continuity of care. whenever 

possibl~ one professional person (~bo need not have been 

involved with the dewelopaent of the treataent plan) shall 

be responsible for supervising the iapleaentation of the 

treataent plan, integrating the various aspects of the 

treataent progra•~ and recording tbe patient's progress. 

This professional person shall also be ~esfonsible for 

ensuring that the patient is released, where apptopriate. 
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into a less restrictiwe foxa cf txeataent. 

(5) The treataent plan shall be continuously xewiewed 

by the professional person responsible fox supervising the 

iapleaentation of the plan and shall be aodified if 

necessary. !oreower, at least every aieety f90~ days, each 

patient shall recei9e a lental exaainaticn froa7 and his 

treataent plan shall be reviewed by~ a professional person 

other than the professional person responsible for 

super1isinq the iapleaentation of the plan.• 

section 14. sectioa 38-1325, a.c.a. 1947, is aaended 

to xead as follows: 

•38-1325. Exaaination following coaaitaent. lo later 

than fif\eea ~ 1Q days after a patient is coaaitted to a 

aental health facility, the professional person in chaxqe of 

the facility7 ox his appointed, professionally qualified 

aqent7 shall e•aaiae reexaaipe the coaaitted patient and 

shall detexaine whether •ae pa,iea' he continues to require 

coaaitaent to the facility and whether a treataent plan 

coaplyinq with this ~ cbapt~' bas been iapleaeated. If 

the patient nc lonqex requires coaaitaeat to the facility in 

accordance with the standards for coaaitaent, ~--a 

•Eeataeat ptaa has aa• ~eea iapleaaa\ai, he aust be released 

iaaediately unless be agrees to continue vith treataent on a 

voluntary basis. I1--19r sou~d prcfessional__I!~§9~§--~ 

tr~n!!Lllin has not been iapleaented..._!his f!ct shall be 
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repo;ttO!!<J iaaediately j;O the R.[gfessional (eXSOn in Cl!.!Xg.!_Q! 

the facility .. the director £!._-l!!~~U!H!!L-.2! 

institutions, the •ental disat!lities board of visitc~~ag 

the patien!!§_sounsel," 

Section 15. Section 38-1328, B.C.B. 19q7, is aaended 

to read as follows: 

"38-1328. Becords to be aaintained. Coaplete patient 

records shall be kept by the aenta~ health facility and 

shall be aYailable to any p~efeeaiaaal person e~ •••eEaey 

authorized in writing by the Fatient and the board. ~ 

records shall also be 

with representing the patient ex any £!Ri!§Sional ferSQ!! 

charged with ewalnatinq or txeat!&g the patient. ~hese 

records shall include: 

(1) identification data, including the patient•s legal 

status; 

(2) a patient history, including, but not liaited to: 

(a) faaily data, educational backqxound. and 

eaployaent record; 

(b) prior aedical history, both physical and aental, 

includinq prior hospitalization; 

(3) the chief coaplaints of the patient and the chief 

complaints of others regarding the patient; 

(II) an evaluation which notes the onset of illness, 

the circuastances ~eading to adaission, attitudes •. bebaYior, 
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estiaate of intellectual functioning, aeaory functioning, 

orientation, and an inventory of the patient's assets in 

descriptive~ ~!Sh!!_thaB interpretati~~ fashion; 

(5) a suaaary of each physical exavinaticn which 

describes the results of the exaaination; 

(6) a copy of the individual treataent flan and any 

aodifications thereto; 

(7) a detailed suaaary of the findings aade ~~ the 

reviewing professional person after each periodic review of 

the treataent plan which analyzes the successes and failures 

of the treataent prograv aod directs whatever vodifications 

are necessary; 

(8) a copy of the iodividualized after care plan and 

anJ vodifications thereto, and a snaaary of the steps that 

have been taken to iapleaent that plan; 

(9) a aedication history and status, which includes 

the signed orders of the prescribing physician. !he staff 

person adainisterinq the vedicatioo shall indicate by 

signature that orders have beeo carried out~L 

(10) a detailed suaaary of each significant contact ty 

a professional person with the patient; 

(11) a detailed suaaarJ on at least a weekly basis ty a 

professional person involved in the patient's treataent of 

the patient's progress along the treataent plan; 

(12) a weekly suvaary of the extent and nature of the 
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patient's work activities and the effect of such activity 

upon the fatient•s progress along the treat•ent plan; 

(13) a signed order by a professional person fer any 

restrictions on visitations and coa•unications; 

(14) a signed crder by a professional perscn fer any 

physical restraints and isolaticn; 

(15) a detailed suavary of any extraordinary incident 

in the facility involving the patient to he entered by a 

staff •eaber noting that be has personal koowledge of the 

incident or specifying his ether source of inforaatic~ and 

initialed within *vea~y leu~ 124t hours by a professional 

person; ADd 

(16) a suaaary ty the professional ~erscn in charge of 

the facility or his a~pointed agent of his findings after 

the fift'eea ( 1§) day ]0-dai review provided for in ~ .. 

38-1325 •• 

Section 16. Section 36-1330, F.C.!. 1947, is aaended 

to read as follows: 

"38-1330. ~ental disabilities board of visitors--

creation and responsibilities. (1) The governor shall 

appoint a aental disabilities board of visitors. 1be board 

shall consist of five ~ persons representi~ __ bn!__ag! 

livited to consuaers, th£ ___ vedical __ sci~£~and the 

~ebayioral sciences, at least three ~~ of whoa ~ ~l 

not be professional persons and at least one ~ cf vhoa 
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shall be a representative of an orqanizatica concerned with 

the care and welfare of the aentally ill. 10 one aay be a 

aeaber of the board who is an agent or eaployee of the 

departaent of institutions or ~&f ~ aental health 

facility affected by this ~ chapter. If a toard of 

siailar title and structure is created in any act concerninq 

the treataent of the aeatally retarded or developaentally 

disabled, then ~11 one board sha11 be created to perfora 

the functions set; e11t; i• .2! both ..._ and the board so 

created shall include at least one ~ representative of an 

orqanization concerned with the care and welfare of the 

aentally ill and one i4t representative of an organization 

concerned with the care and welfare of the aentally retarded 

or develoF•entally disabled. 

(2) The aental disabilities board of visitors shall be 

an independent board of inquiry and review to assure that 

the treataent of all persons either voluntarily or 

involuntarily adaitted to a aental facility is haaane and 

decent and aeets the requireaents set forth in this .et; 

gapter. 

(3) The board shall review all Flaos for esperiaental 

research involving persons adaitted to a.r ! aental health 

facility to assure that the research project is huaane and 

not unduly hazardous and that it coaplies with the 

princifles of the stateaent on the use of huaan subjects for 
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research of the Aaerican association on aental deficiency 

and with the principles fer research involving huaan 

subjects required ty the United States deFartaent of health. 

education, and welfare. Bo esperiaental research project 

involvinq persons adaitted to a.y ~ aental health facility 

affected by this as~ shall chapter •ai te co•aenced unless 

it is approved by the •ental disabilities board of visito~s. 

(~) The beard shall, at least annually, inspect every 

sen tal health facility which is providing treataent and 

evaluation to any person pursuant to this ~ chapter. The 

board shall inspect the physical plant. including 

residential, recreational, diniag, and sanitary facilities. 

It shall visit all wards and treataent areas. The board 

shall inquire concerning all treataent p~ograas 

i•Fle•ented by the facility. 

being 

(5) The board shall annually insure that a treataent 

plan esists and is beinq iapleaented for each patient 

adaitted or coaaitted to a aental health facility under this 

~ shaRter. The board shall inquire concerning all use of 

restraints, isolation. or other est~aordinary aeasures. 

(6) The board aay assist any patient at a aental 

health facility in resolving any qriewance be aay have 

concerning his coaaitaent or his course of treatment in tbe 

facility. 

j71 The boa;d shall eaplot and be resfgnsible_!g£ 
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full-ti•e legal counsel at the ~ai• Spri~~~E2§£i1s!z 

!h2i£_~£Egnsibilit~ shall be to ac!__2n_~ebal!_£i_g1! 

Eati~nts at the instity!icn~Ihe ~oarg__§h~!- ins~h~! 

ther~ is sufficient~!__§t§ff and_facil!!i!§_10 insure 

availability to all patients _§~Shall _Iequi~h~!__!h! 

~pointed counse!__E~cally interyie• every ppti!A!~nd 

~niruL__his fjles and record!.L__!.!!L_!Jgard •!l-~1 

additional legal counsel for rep,esentation of patients in a 

siailar aanner at any other •ental health facility_bavi£9 

inpatient capability, The eipense of the !ega! counsel 

eaploxed by the board shall be paid by the depart1ent 2! 

institytjons at a rate coa•ensu,ate •ith the coa~nsation 

~ to the legal couasel e•eloyed by other state agencies, 

~J§l If the board belieYes that any facility is 

failing to coaply •ith the provisions of this ... £hapter in 

regard to its physical facilities or its treat•ent of any 

patient, it shall report its findings at once to the next cf 

kin or guardian of any patient inwolwed, the responsible 

person aFpointed by the court tor any patient involved, tbe 

professional person in charge of the facility, the director 

cf the departaent of institutions, and the district court 

•hicb has jurisdiction ower the facility, 

~!2l The aental disabilities board of visitors shall 

24 report annually to the governor and shall report to each 

25 session of the lleat;aaa legislature concerning the status of 
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the mental health facilities and treataent progra•s vhicb it 

bas inspected, 

i~i!Ql !be mental disabilities board of visitors shall 

be attached to the governor fer ad•inistrative fU+fCSes, It 

•ay e•ploy staff tor the purpose of carrying out its duties 

as set out in this a&t; ghapter.• 

section 17. Section 38-1331, R.c.~. 1g47, is a•ended 

to read as follo•s: 

"38-1331' 1+- te lae ~ 

State•ent of rights to be furnished and pc~ Each patient 

aa~ his aeat ef kiaw !&aE~iaaw eeaseE9ataE, as tlae 

ees,eaeilale peEsea appeiatea lay the sea£t shall proaptly 

upon the patieat'a his ad•ission receive~g_!~!SB!~-h~ 

understapds, a written state1ent ia laB!IBBijE lie 

teeataeat of all of his rights uader this~F1!!4-in£~9 

the riqbt to treataent, the_!ight to the deve!g~nt of a 

treataent plan, and_~_[iqht to and the availab!li11_of 

legal counsel, and the rules for patie!!_labor. In addition 

the foregoing _ _§~~!! 

shall be posted in each ward." 

-End-
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STA'rE OF MONTANA 
REQUEST NO. ~413-77 __ _ 

FISCAL NOTE 

Form BD-15 ......,/ 

In compliance with a written request received Februa~--, 19 .11.._. there is hereby submitted a Fiscal Note 

for ___ S_e~~!~ _B.i!l_ 41~ ___ pursuant to Chapter 53, Laws of Montana, 1965 -Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act to generally revise and clarify the laws relating to the commitment of mentally ill persons. 

ASSUMPTIONS: 

1. Amendments relating to the revision and clarification of the commitment laws can be accomplished without additional 
funds. 

2. One Lawyer Ill would be employed by the Board of Visitors. 
3. No additional legal counsel would be employed at the Regional Mental Health Centers. If this assumption is invalid, the 

._ costs would increase accordingly. 

.. 
FISCAL IMPACT: 

Personal services 
Operating expenses 

Additional cost of proposed legislation 

These are figures for the cost of one Lawyer. 

FY 78 

$21,571 
2,200 

$23,771 

FY 79 

$21,944 
2,200 

$24,144 

Office of Budget and Program Planning 

Date: a> - I v · 7 7 ..,., 
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S!RlTE BILL VO, 413 

INTRODUCED BT TOWE 

Approved by Committee 
on Judici•ry 

A BILL POR AM ACT ENTITLED: "AN ACT TO GENERALLY REVISE AID 

CLARIFY THE LAWS RELATING TO THE CO~~IT~ENT OP HEHTALLY ILL 

PERSONS AND TO AHEHD SECTIONS 38-1301 THROOGH 38-1310, 

38-1313, 38-1322, 38-1324, 38-1325, 38-1328, 38-1330, AND 

38-1331, B.C.H. 19Q7~ RE2!1LIIG SECTIOJ 80-1908, B,C,JL 

12!!1· .. 

BF IT EVICTED BY THE LEGISLATOR! OP THE STATE OF !OITAII: 

Section 1. Section 38-1301, B.C.~. 1947, is aaended to 

read as follows: 

"38-1301. Purpose of ~ chapter. The purpose of this 

~ chapter is: 

11) to secure for each person vho aay be seriously 

•entally -ill or suffering fro• a •ental disorder such care 

and treataent as will be suited to the needs of the person, 

and to insure that such care and treat•ent are skillfully 

and ba~anely ad•inistered vith full respect for the person's 

dignity and personal integrity; 

12) te aep£i•e a pe£ses et kis li~e£ty far p•r~ases et 

ethers is es~aa~eraa, aaa te p£eviae fer aae P£eeea~.w 

S E C 0 N D R E A D I N G 
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vhea *hie is deae to accoaplish thi§_goal whenever pOS§ible 

in a coaaunity-based setting; 

J1l_ to accotplish this goal ip au institutiopaliz~ 

setting only vhen less ~trictive §lte!natives a~ 

unavailable or iuadegqate and only when a persog is §2 

Ientally ill as to~re ipstitutionalized care; and 

J!l__!g_as§ure that aae process of lav is ~~deQ_~~l 

person coaing under the provisions of this chapter.• 

Section 2. Section 38-1302, R,C,!. 19~7. is aaended to 

read as follows: 

"38-1302. Definitions. Is used in this ._. chapte~ 

the follo!ing definitions apply: 

(11 •Board• •eans the aental disabilities board of 

visitors created by this ~ chapter. 

(2) •court" aeans ~ Aai district court of the state 

of ~ontana. 

131 "Departaent" aeans the departaent of institutions. 

{4) "Eaergency situation• aeans a situation in which 

any person is in iaaineut danger of death or serious bodily 

hara fro• the activity of a person who appears to be 

seriously aentally ill. 

15) ·~ental disorder" aeans any organic, aental, or 

emotional iapairment which has substantial adverse effects 

on an individual's cognitive or wolitional functions. 

(6) "!'!ental health facility" or "facility" aeans a 

-2- SB 1113 
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public hospital or a licensed priYate hospital ![1£H__l] 

~QUIPPED ABO STAffED TO PROVIDE TFEAT~EIT FOR PER50JS WIT~ 

~EJTAL piSORDER5 or, a coaaunity aental health center, or 

any aental health clinic or treataent center approYed by the 

departaent. Ro correctional institution or facility, or 

jail, is a aental health facility within the aeaning of this 

&&t; !<1!-apter. 

(7} •Re%t of kin" shall includ~ but need net be 

liaited tOy the spoase, pareats, adult children, and adult 

brothers and sisters of a person. 

{8) •Patient• aeans a pe~aea eaaai~~e& '' lhe aeaE~ •• 

a ae•ealy lwa (7at haa. e¥alaaliea BE lEaalaaa~ BE ieE a 

lBB!BE pe~iei a person coaeitted by the court for tteataent 

for any period of ti•e· 

(9} •Peace officer• aeans any sheriff, deputy sheriff, 

~arshal, policeaan or other peace officer. 

(10) •Professional person" aeaos: 

{a) a aedical doctor, or 

(b) a person trained in the field of mental health and 

certified by the departaent of institutions in accordance 

with standards of professional licensing boards, federal 

regulations, and the joint coeaission on accreditation of 

hospitals. 

illl "Reasonable aedical certainty"~§~~!sonable 

certainty as judged -~ the standards of a profe§§iQ~! 
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person£ 

~J11l "Respondent" aeans a person alleged in a 

petition filed pursuant to this ~ £h§£1~ to be seriously 

mentally ill. 

~111l •Responsible person" aeans anJ person willing 

and able to assu•P. responsibility for a seriously •entally 

ill persony or person alleged to be seriously •entally ill, 

including ne%t of kin~~ the person's conserYator or legal 

guardian, if any~~ representatiwes of a charitable or 

religious organization, or any other person apfointed ty the 

conrt to perfor• the functions of a •responsible persona set 

out in this ... chapter. Only one person ~ ~ at any 

one tiae be the •responsible person• within the aeaninq of 

this ~ chapter. In appointing a responsible person, tbe 

court shall consider the preference of the respondent. The 

court •ay, at any tiae for good cause shown, change its 

designation of the •responsible person•. 

~11!1 "Seriously aentally ill" •eans suffering froa 

a •ental disorder which has resulted in self-inflicted 

injury or injurr to others, or the i•ainent threat thereof~~ 

or which has depriYed the person afflicted of the ability tc 

protect his life or health. No person •ay be involuntarily 

coa•itted to a aental health facility ~ Q! detained for 

evaluation and treataent because he is an epileptic, 

•entally deficient, •entally retarded, senile~ or suffering 

-II- 58 1113 
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froa a aental disorder unless the condition causes ~ 

~ hia to be seriously aentally ill within the aeaning 

of this~ chapter." 

Section 3. Section 3&-1303, B.C.!. 1947, is aaended to 

read as follows: 

"38-,303. Voluntary adaission cost of adaission. 

(1) Nothing in this aet e~all chapter •ay be construed in 

any way as liaiting the right of any person to aake 

voluntary application for adaission at any tiae to any 

11ental health facility or professional person. In 

application for adaission to a aental health facility shall 

be in writing on a fora prescribed by the facility and 

approved by the It~!§ not 

&e 'l'a lid unless it is approYed by a professional person and 

a copy is given to the person 'I'Oluntarily adaitting hiaself. 

the fora shall contain a stateaent of the rights of the 

person yoluntarily applying for adaission, as set out in 

this ~ chapt2I• including the right to release. 

(2) Any applicant who wishes to Yoluntarily apply for 

adaission to the ftontana state hospital shall first obtain 

certification fpea the F&!ieaal aeatal health eiFeeteF et 

hie aeatal health Pe9iea eF if aet peaeeaahlf availahle, 

fro• a professional person that the applicant is suffering 

fro• a aental disorder and that the facilities available to 

the aental health region in vhich the applicant resides are 

-5- SB u13 

' 

2 

3 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

' 

SB 0U13/02 

unable to provide adequate evaluation and treataent. 

(3) An application for yoluntary adaission shall giYe 

the facility the right to detain the applicant for 10 days 

after his initial adaission and for no acre than five (5t 

days past his written request for release thereafter. 

(~) The cost of inYoluntarily coaaitting a patient vho 

is voluntarily adaitted to a aental health facility at the 

tiae the iaYoluntary proceedings are coaaenced shall be 

borne by the county of the patient's residence at the ti•e 

of adaission. 

(5) !u~ coscs of transportation to a aental health 

facility under this section shall be proYided by ~ 

welfare depart•ent of 

the county of the patient's residence. it 
protectiYe proceedings under Title 91A. chapter 5, haYe baeD 

or are initiated with respect to the person, the welfare 

departaent aay seek reiaburseaent, _I!_ no one else is 

available to transport hia. the sheriff shall transport the 

:eerson, 

(!') Any person voluntarily entering or reaaining in 

any a ental health facility shall enjoy all the rights 

secured to a person inYoluntarily coaaitted to the facility. 

(7) No~vithstanding any other proyision of law, a 

ainor who is siateeR f16t years of age or older aay consent 

to receive aental health serYices to be rendered by a 
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facility or a person licensed to practice aedicine or 

psychology in this state. 

(8) ¥elae\&EJ l!cept as provided by this subsection. 

wolngtary coaaitaent of a ainor to a aental health facility 

for an in-patient course of treataent shall be for a peeiai 

e€ aa BeEe thaa thiety 1101 lays the saae period of tiae as 

that tor an adglt. Unless there bas been a periodi~--t~Yi§W 

!AS_ a yoluntary recoaaitaent consented to by the aingt 

patient atd his·counsel. voluptari coaaitaent teraiAates at 

the e::rPil"lltion of year. If the pEe€essiaaal peesea ie 

eha.~e ef a aiaae patieat 4eteeaiaas that the aeaaitaeat 

he shall saaaease iayelaataey eeaaitaeat peaeeeiiB!S ia 

aseaeiaaea with this aet. Counsel shall be appoitted for 

the ainor. 

(9) If, in any Yoluntary coaaitaent tor any pex-iod of 

tiae to a aental health facility, a ainor fails tc join in 

the consent of his parents or guardian to the voluntary 

coaaitaent, then the coaaitaent shall be treated as an 

iniOlnntary coaaitaent. lotice of the substance of this 

subsection and of the right to counsel shall be set forth in 

conspicuous type in a ccnspicuous location on any fora or 

application used for the voluntary coaaitaent of a ainor to 

a aental health facility. The notice shall be e::rplained to 

the ainor by the professional person approYing the 
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application.'" 

Section ~. Section 38-13011, R.C.~. 19117, is aaended to 

read as follows: 

"38-13011. Rights and waiver of rights. (1) iheneYer a 

person is involuntarily detained. or is e::raained ~ 

peefeesiaaal pe¥sea pursuant to seetiea 38-1305, --.i.e 

ta see~iea iA 1iQ§ e¥ iA 1iQ,, the person shall be inforaed 

of his constitutional rights and his rights under this ~ 

£!tapter. 1 person aay waive his pl'seeial'al rights, ~e.Q 

that 4;he vaiYBl' ia kaevia~ly aai ia4;eatieaally aaie .!2Lli§ 

rights aay be vaiyed by his counsel and respgnsible persQn 

acting__together if a recgrd is aade of the reasons for th~ 

waiver. The right to counsel ia a hea¥iB~ heli pal'aaaat te 

seetiea iA 1JQ' aay not be waived. The right to treataent 

provided for in this .et £bapter aay not be vaived. 

(2) Ia the ease e€ a pe£sea ~he has ~eaa ietaiaei feE 

ee €el' a lea!eE pel'iei sf tiae, a waiYeE sf £i~hte aaa he 

kaewi&!lf aai i&tea4!ieaally vale ealy with tJoe eeae11¥l'eaee 

ef the pa4!ieat's a\t&l'B&f e£ e€ the &eepaaeiele PBI'&ea 

appeistei ey ~he eeaet. The right of the respondent to be 

physically present at a hearing aay also be vaiYed by his 

attorney and the responsible person vith the concurrence of 

the professional person and the judge upon a finding 
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supported by facts that: 

(a) the presence of the respondent at the hearing 

would be likely to seriously adversely affect his Rental 

condition..,..a_ and 

(b) an alternatiYe location for the bearing in 

surroundings faailiar to the respondent vonld not prevent 

such adverse affects on his aental condition. 

(3) l!l In the case of a Binor, provided that a rec2t1 

is aade of the reasons for the waiver£ e4 his rights ~ 

kaevia~ly aad iateatieaally BaieJ 

(hl vkea eke BiBeE is e•eE the a!e ei tvel•e (1at 1 ay 

the yeath aai hie paEe&41BI 

(e) vhea the •lael' is e•el' the a~e e'f 41velve (1at aai 

the ai&eE aai hie pal'ea\s ie aet il!l'ee, the •iaeE saa Bake 

eaaaeel ~e vaiYed by the autual consent of his couneel 

and parents or ggardian or gtardian ad_lite• if there are DS 

~.!l.!e._Q~ardian. 

1Ql If there is an apparent conflict of interest 

between a ainor and his parents or guardian, the court ~ 

shall appoint a guardian ad litea for the aiaaE hia. 

(4} In addition to any other rights which Bay be 

guaranteed by the constitution of the Dnited States and of 
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this state, by the laws of this state or by this ~ 

chapter, any person vho is involuntarily detained or against 

who• a petition is filed pursuant to this ~ chapter has 

the following rights: 

(a) the right to notice reasonably in advance of any 

hearing or other court proceeding concerning hia; 

(b) the right in any hearing to be present, to offer 

eYidence, and to present witnesses in any proceeding 

concerning hi•; 

(c) the right in any hearing to cross-exa•ine 

vi tuesses; 

(d) the rigbt tc be represented by counsel; 

(e} the right to re•ain silent; 

(f) the right in any hearing to be proceeded against 

according to the rules of eYidence applicable to civil 

•atters generally; 

(g) the right to Yiew and copy all petitions on fil~ 

with the court concerning bia; 

(h) the right to be exa•ined by a professicnal person 

of his choice when such professional person is reasonably 

available; 

(i) the right to be dressed in his own clothes at any 

hearing held pursuant to this ~ cbapt~; and 

(j) the right to refuse any but lifesaving medication 

for up to tweaty feae (24t hours prior to any hearing beld 

-10- SB 413 
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pursuant to this ~ £hapter. 

121__! person detained pursuant_to this chapter shall 

be detained in the least restrictive environ•ent regJired_tQ 

protect the life and physical safety of the person detained 

or •e•bers of the publi£.o..._llbene•er--R.Qssible&-~li!!2J! 

detained pursuant to this chapter shall __ ~_getain~_in__A 

•ental health facility and in tbe county of residence. !Q 

PERSO! !AT BE DETAINED I! liT HOSPITAL 08 OTHER -~£!~ 

PACILITJ IIBICB IS WOT l !EJTAL HEALTH FACILITY ORLBSS SUCH 

HOSPITAL OR PACILITT BAS AGH!ED II 118ITIIG TO AD!IT TBB 

PEBSOJ, A person aay be detained in a j!i!_ or other 

correctional facility only if Dq aeutal health facility is 

ayailable or if the a•ailable aental health facilities at£ 

inadequate to protect the person detaiped and the public, ~ 

sooo as a •ental health facility becg•es a•ailable or tb! 

situation bas chang§d sufficiently that an available •ental 

health facility is adequate for the protection_gf_lhe person 

detaiaed and the public. then the detained person shall ~ 

transferred from the jail or correctional facility to the 

aental health facility._ A person detained Ptior 12 

involuntary commitaent aay apply to the court for iaaediat~ 

relief with respect to the need for detention or the 

adegyacy of the facility beipg utilized to detain." 

Section 5, Section 38-1305, E.C.~. 19117, is amended to 

read as follows: 
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"38-1305. Petition alleging person as seriously 

aentally ill -- contents and procedure. {1) ~ The county 

attorney£ ea &is eva iaitiatiYe e£ upon the ~!~n request 

of any person£ •ay file a petition with the court alleging 

that there is a person within the county vho is seriously 

aentally ill and requesting that aa eYalaatiea et the 

~eFsea's sea,itiea ~e •aae the person~o•!it!ed to~ 

mental health facility for a period of no a~__!h§P ___ 3 

IIOnths. 

(21 The petition shall contain: 

{a) the na•e and address of the person £equesting the 

petition and his interest in the case; 

(b) the na•e of the respondent, and, if knovn, the 

address, age, sez, •arital status, and occupation of the 

respondent; 

(c) the purported facts supporting the allegation of 

mental illness; 

(d) the na•e and address of e•ery person knovn or 

believed to be legally responsible for the care, suFport, 

and maintenance of the person for whom e•aluation is sought; 

(e) the naae and address of the person's next of kin, 

to the extent known to the county attorney and the Ferson 

requesting the petition; 

(f) the na•e and a~dress of any person vhoa the county 

attorney believes •iqht be villinq and atle to be aFFCinted 

-12- !"P 413 
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as responsible person; 

(g) the naae, address, and telephone nuaber of the 

attorney, if any, vbo has most recently represented the 

person for whoa evaluation is sought. If there is no 

attorney, there shall be a stateaent as to whether, to the 

best knowledge of the person requesting the petition, the 

person for whoa evaluation is sought is indigent and 

therefore unable to afford the services of an attorney; and 

(h) a stateaent of the rights of the respondent which 

shall be in conspicuous print and identified by a suitable 

heading. 

(3) Upea p~esee~atiea te the eaa~t ~, tae eeaa~y 

~tte£aey, the eee£t saall iaae4ietaly eeasi4eE the petitiea 

with e£ vitheet a heaEiR! te 4eteEaiee if taese is p~e~e~le 

11etitiee ·allell lie 4ieeilaE<Ie4. If the eeaEt iiR<Is •~ehallla 

saase it shall sehait the petitiea ta a pEefaseieeal pe£saa 

.c -- ..,._ ___ ,- _..._....__- -~-- ..... ---:k..s....b.l.. ...... ________ - ;;_ __ lf_..a.--~s..-
B88E~ 8<1-f 

~ppeiat a Eespaasillle peEsae te pEeteet the iatesests ef the 

Eeepea~eat. ~he £eepeaeihle peEsea shall he eetifie4 as 

* 
4eliveEe4 BE aaile4 te the Ees~ea4eet aas te the atteEReJ7 

the ~e£eee BE pe£eees le~ally Eespeasi~le feE eaEer eeppe£ty 
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aa4 •aie~eaaaee ef tile £ee·pea4eet 1 11e:w:t ef kia i4ea~iiiei ia 

/a) The petition shall be filed •ith the clerk of 

court who shall ia•ediately notify the indqe. 

Cbl If a judge is available. he shall f.Ousig~ the 

petition and if be finds no probable cause it shall ~~ 

disaissed. If the jgdge finds probable cause, coun§~~~!1 

ge iaaediately appointed for the respondent and the 

~espondent shall be brought forthwith befo,e t~QSI!__!l~b 

his counsel. The respondent shall be advised of his 

constitutional rights, his rights under this chapter. ·and 

the substantiye effect of the petition, The 1ndqe shall 

appojnt a professional pers£Q and a responsible ~~~nd 

set a date and ti•e for the heariB3_g~_lh~ti~~wbi£b 

•ay not exceed 5 days, including weekends a~g __ boliday§ 

unless the fiftb d2I_ falls upgn a ~eekend or holiday and 

unless additional tiae is requested on behaJf__s! __ ~h~ 

~ondent. The desires Qf ~espondent shall be taken 

into consideration in the ~££QiDt!~_Qf the resFonsible 

person__And __ ~the _££nfi~•ation of the appoint•ent of th~ 

J!.lli~~~ ... 

l£l__lf_L:1J!dge i2_not available _in __ tbe _££.!!!!.!L-.!!!~ 

f.lerk_1illall __ ]ptify a resident judge bL!eleFhO!!!il~nd_uad 

the petition to hia. If the judge finds ~£--EI~ble cause& 

-111-- SB 1113 
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the p~tition~l b~ dis•issed, If th~-jy~finds ~ctatle 

cause, he shall cause the clerk to issue an order a]]Qi~iiDg 

£QY!!gh .ll] L.EI!2 fe£! ion a l_Re rs ony !!.!!!L§:tl t i ng_l!,_Q!!! !L_.[!!Q 

~1~he hearing on the petitionL wbi£h aay_~g!_~~~~ 

days, including weekends and holida!§_ynless the __ fif!b_~y 

!~upon_ a weekend or holiday and unless additi2.!!l!l_ti•~ 

i§~ques!ed on behalf of the respondent. The order shall 

also direct that the respondent be brought forthwith be!2I~ 

a justice of the peace with his coqnsel to be adYised of his 

constitutional rights, his rights under this cha~__!~~ 

the contents of the clerk's order as Yell as to furnish hio 

with a copy. The justice of the peace shall ascertgin__i~ 

de§ires of the respondent witb respegt to the appoint1ent of 

his cognsel, and this shall be i••ediately co••¥nicated tg 

the resident iudge, The resident judge •ay_~a! other 

counsel, •ay confer w~spondent•s counsel and the_£29!11 

attorney_ in order to appoipt a respon§ible person~_!.!!Q_Il!J 

do all thiPg§ necessarY t~IQYsh__~~- of court b~ 

telephgpe as if tbe resident judge were perscnallt presen~ 

(II) ~ UpaR eeeeipl ef- tile pe"l~.,--~ 

p&efeeeieBal peesea sllall e•a•iae the eeapeaieB\ aai aa~ 

-~~-~~~--~--~ 

ee~ait \e e•aaiaatiea ~, a peefeasieaal peesea at a tiae aB~ 
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fhl Whea tile peeteeeieBa* peeeea fieet esataets tile 

Eespeaeeat, hefeee he he~ias aaf eaaaiaatiea, he shall ~iwe 

Eiehts as set faetll ia the ~etitiea, !gllo~!ng __ !he__i!!ti~! 

hearing, whether befo~e a judge or justice of t~e peR£!L_!h! 

respondent shall be examined by the professional fersgp 

without unrea~onable delat&_1he exa•ination tay not exceed_! 

pe~iod of 4 hours, The professional person_!h§!l_i!~~ately 

notift the ~ COUNTY &tTOBJ!t of his figdinqs in persSE 

or by phone 2nd shall !ake a vritteD report -21__bi§ 

ex§•ina!iop to the ~onrt, with copies to the respop~eDt!§ 

attorney and the couotJ.attorney. If the p~ofe§signal Fetsgp 

recoaaegds dismissal, he sh~ll_!Q~itigpally_potify_£~§~! 

and the respondent shall be relea~_and th~~i!lQ! 

dis•issed, However. tbe ~nty attorney aay, upon good cause 

shown, request the conr·t to order an additional. hut nc agu 

than_g~ exa•igation by a different professiggal_P~I§2n_!~ 

~iod of no tore than 4 hogrs& IP TBB PROFESSIONAl F!RSO! 

fiNDS THAt CO~MITMBMT PROCBEDI!GS SHOULD COJTIJU!, lli!_£22!! 

MAT ORDER FURTHER EVALUATION PRIOR TO THE H!lRIWG BUT TBE 

RESPONDENT ~AI N~ DBT)INED EXCEPT AS PRQYIVE£__!! __ 1D!§ 

SECTION, 
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(5) 

•~•sea shall E&&eaaead ia wEi~ia~ eithee that the petiti&& 

~9 ~isaisee8 9£ that a seveety twe ~~~~ iapatieat 

evalaatiea aai tEeataeet ~e eE8eee~. If ~isaissal ie 

velaataey teeataeat e£ a~aissiea te a aeatal health faeility 

appeeve~ hy the peefeesiea•l peesea eeaieetia~ the 

the eeeeaaeaiatiea shall he aeeeapaaie~ hy a eepsEt 

eaplaiaia~ tee Eeaeea fee the Eeeeaaeaiatiea aa~ i~eatifyi&! 

aay tests e£ ••alaatiea ~e•iees •aish the peeteseieaal 

.....-wf":&UJ <OW 

peefessieaal peesea eeeeaaea~s that a seveaty ~we 17~) hear 

he ee~eEe8, aet~-ef this 

eeseaaeA<fatieR sllall--lae--aailed ee ~eli¥e£e~ te Uoe 

------~-~~ ·~------~- ~~- k~--~ ceupv1ao;aeu 'I cw ... -,.,..............,...--...,.,., __,_-~r·- __ ,.. .... 

eespeasihle fee the eaee, seppeet, aa8 aaiateaaaee- et tile 

~£ASpeasihle 

a~fttE- hefeee the ee~Eto Th~_iY£~ 

£llL !!PON_!.H]UEST_2L1!!.L.£!l0NTY A!!QRKFL!J!.ll. !lE.9.!L_Hcl:at_1~ 

cause for detention, order detention _Qi__thf_~~EQndent 
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pending the hearing, in which case counsel shall be orall! 

notified iamediately. counsel for the respondent aay then 

regne§t a detention hearing~ich ~11 te~~-f2X!hvit~ 

In the event of detention. the respondent shall be detain~£ 

in the least restrictive settjng necessary to assure hi§ 

E[esence and assure his safety and the safety of others ~ 

PROVIDED IB 38-1304~ He shall have ~- riqkt to £~ 

eiaained additionally by a professional per~-2!_ his 

choice, onless objection is aade by coqpsel for the 

respondent, he shall continue to be evalqated and treated by 

tbe professional person pending the hearing. 

(6) Ia \he evea\ ~he eaaaiaia9 pweieasieaal peesea 

eese&a9Bis a se•eaty twa (72) hea£ iapatiaat evalaatiea aad 

teea~aeat, \lie Ee&peaiea~ sllall he ~B&B!IIt heie£e the eea£t 

Eeseaaea~~tiea, eapplie~ vita a espy ef tile petitiea aei the 

Eeeeaaeaiatiea aai ai•iseA ei his ai9~t& ta a lleaeia9 aaA te 

eeaasel, If a Feepaaeihle peesae has eat yet hea. 

~ppeiatea, \he eeae~ sllall appaiat a Fespeasi~le !ae&ea a-

\eeatl!e&t aat te elleeeA eeveaty llve (+2} hev£sw If ~ 

~ft~ is ee~~este~ hy the Ees~eaae&\ 1 his atteeaey, e£ \he 

eespeasihle pe£&&ft sp~eiAtei hy the eaaet, a t;iae aaa plaee 
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shall ee set fe£ the hea£iR~· ihe -aatte£ shall he ~i•~ 

is aavilli&! e£ aeaale te £&taia eeeesel, the eea£t shall 

appeiet eeaesel aei ee £espeasiele fa£ eetifieatieew !2!!~! 

of the petition shall be band delivered to the re§Eondeut 

and to his counsel on or before tbe_!R!tial ap~rance of 

~~:espogdent be!2n_!AL~qe or 1ustice._S~L_!!L~! ... 

!21!££_ of the petition and the o~:der settiag tbe i!te apd 

~f the beariuq and the aaaes of the respoaaeJt!§ 

counsel. professional person, aad responsible per~ll! 

be hand delivered or !tiled to the person or persons legally 

responsible for carta support. and aaintenance of tht 

respogdent. the neJt of kin identified in tbe~!i!~~ 

any other person identified by the county attorney ts ~ 

possible responsible peisop other than the one naati_~ 

~ponsible person. Ihe notice aay Frov!de£-2!~!!-!§_!~ 

the respoA9fBt and his counsel£_!~ furtbe!_~ice __ vi!! 

be given unless written reguest is fi!eg vith t~t_clert o! 

court. At any tiae prio{ to the date set _!~_h~rin~! 

respondent, throug!_ his counsel._L!l_reguest a jg~!_ir!~lA 

wbe~eupon the time set for hearing sball be vacat~1-!£~ 

aatter set on the court•s jury calen!!I at the ea!l~!_g!!t 

££ssible, the •~!!~x__taking_~cedeRce over ~!!__oth!I 

~~I~If there is not a iYII in att!nda~A~~~I-_§h!Jl 

be selected in the_!Anner p~owided in 93-1512 and a_s~!~-~~! 
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!l!L~ia!__ht__j!!ry net !ater than 

Saturdays, Sund~A-~ni_~Q!ida1§~ 

(7) 

a ia~y. The £eepeai&Rt aay p£eseat sae* testiaeay aei 

aelevaat leaaaeataay evilaaee as he &£ the £espeasihle 

e£eee eaaaiae~ aeaeeaaia! his £eeeaaeaiatiea aai his £epe£\o 

Aftea iell heaEiB~ the eea£t shall ie\e£aiae vhethe£ tee 

aespea&eat is seaieasly aeatally ill withia the &efiaitiea 

sePieeely aeatally ill, ae B£ she shall he iiseha£!8& aa& 

the petitlea iisaisselo It the eeaEt fieis the £eepeaieat 

te he seaieasly aeatally ill, it shall BEae£ the £espeaieet 

the eea£t aay iisaiss the petitiee if the Eespea&eat &!Bees 

te aeeept veleatapy t£eataeat &£ aiaissiea te a aeat~ 

health faeilityo The_££~pondent shall be presen!_ynles~i§ 

presen£!LJ!~ been_vaiveJLAL.EIOYided_ilLJ8-13.Q.!!Jll~-~nLJ!~ 

§hal! be represented by CO!!B§!l-A! all_§~Q!§_of_the_tria!~ 

The trial sha!l be liaiteQ_!Q_!he det~!•in~!!gn __ gf __ ~heth~I 

QA__nQ!__the respondent is seri~usly aentally ill vithin the 

aeaninq set forth in this cha£!£r, The standard Qf-E!S£f__iD 
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any hearing held pursuant to this sectiog is_Eigof~~_g 

reasonable doubt with respec!__j£__2AJ Fhysical__1As;:!~2~ 

!:]Vid!i~_and clear and convincing evidens;:g_g~g_llLoth!jl~ 

aatters, leat~~. EICEPl_lHA!_~EJtiL DISORDEBS §hal! 

be evidenced to a reasonable aedical certaipt~2~nt 

1txeat of self-inflicted iniury or ini~_to otijers shall be 

evidenced by overt acts, sufficiently recent in ti1e a§_!Q 

be aate~;ial and relev~ as tc the responden!l_l!!:!l§!l!l! 

condition, The professional person appointed by the court 

shall be present for the trial and ~~!g 

~~ainati~u_ trial shall be governed _]U_~ 

ftontana rules of civil procedure ex~!hat. if tried bJ_-A 

1nry, at least two-third§ of the 1urors •Y§1-£2!&!X-2!-A 

fipding that the pati~ is seriou&li__geotally ill, The 

court aay order the trial closed 

protection of the respondent, If 1 

to the fublic for th~ 

u~»- tris!...._i t___ll 

deterained that the patient is not seriously aentally ill 

within the aeaning of this chapter, he shall be discharged 

and the petition disaissed, 

(8) Perseae EeeeiviB! evaleatiea aa~ tEeataeet 

~wreeaat te t~ie eeetiea shall ~e !i•ea a reaesaahle eheiee 

~~~~1-~1~ -~~-~~~--~1. -~~ 1liEi-d ~~ -r~-idn 

eeeh eervieeeo The court. upon the sboyinq of good cause and 

when it is in the best inte~ests of _th_e __ ~2P£n1~B!L--!a! 

order a change of Yenue," 
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Section 6, Section 38-1106, R,C.~. 19117, is aaended to 

read as follo•s: 

"38-1306. n ........ .;;.a...t.--

~etesaiaat~ea sf eeae\u Posttrial dispo§itiOJ petition 

for el!teusio1!,_ f1) If ia the epiaiea af the peateesieaal 

peseaa ia ehar!e ef the patiee\ the peeaee ietaiaei aeies 

the pra•isieas af eestiea 38 138§ iees eat E&!&iee faether 

~eefesaieaal paesea, the patieat &e!&iees fae\hee eYa1aa•iea 

as \saa-.aat, he shall ai•isa the eeeet aeaasiiB!lY ae\ 1eas 

\haa theee 1~1 iaya fwe• the iata at ietaatiea aai shall 

vi\hia tha aaaa tiae file a petitiea E&!&eati&! \hat tha 

patieet he eeaaittei te a faeility fee a pesiei aet ia 

eaeees ef theee ~) aeathso •he peti,iea shall lie 

aeeeapaaiei ily--a vrittee £epe£t aa~ evaleatiea ef the 

eaplaia the seaaeaa fer tile petitiea aa~ shall iieatify aay 

oa~leye~ ia eyalaatia~ tile patieetu The pEefeseieaal peesea 

aay retaia the patieat ie eYeteay ay eea£t eeae£ pea~iB! a 

Poarie~ ea ~he petitiea &aly if aeteatiea is aeeeseary te 

te 
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~iae aai plaee fa& a hea&ia~, vhieh shall ~e hel& aat ae&e 

thaa ~h&e~ (~) iays f&ea ~he EB&eip~ ef~ke peti~~--4&8 

eee£~ aay eateai ~he fe&ie& te sevee (7) &aye. ~he tiae fa£ 

the hea&iB~ aay he fa&the£ eateaiei at the £B!&e8~ ef 

ae~se te ~e p&efessieaal peesaa vhe E&!aeatai ~he 

aeaai~aeat, the patieat, his eeaasel, hie aeat af kia, vhee 

aai the aat~e£ eat aa the aaaet's 1••J aalaaiae at the 

ea&liest data passihle, the aa~ta& takiB! peasaieaaa ave& 

eeaet as 1asy 1 ~he patiea~ aay waive teial aa& !i•e v&ittea 

eeaaaat ta eeaaitaeat te a faaility feE a feEia4-ae4-49 

eases& theae (~) aaathso saeh aeaseat aast he jeiae4 ia 

veitiB!w hy his attaeaey aai hy ~he eespaasihle peesea 

1•1 9he patieat shall he peeseat aad sep&es~-ey 

seaaae* at all sta!BB ef the teial 1 aai the sale ~aestiaa te 

shall he vhathee the patieat is seeieaely aeatally ill 
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the heaei&! aaa ea~jeet ta &£&88 •••aiaatiea, lae teial 

~~e ~avesaei ay tae leataaa £ales ef eivil p&aeeia&e 

eaeept that, if tried ., a jaey1 at leas~ three ~~ 

patieat is seeiaas*y aaatally illo the fiaii&! aay ae 

ap~ealei te the "eataaa sepFeae e&YEt is the saae aaaaeE as 

ethee ai•il aatt&FSo the staaia&i ef peeef ia aay heari•! 

heli pBE&aaat te this seetiea shall •• peeef heyeai a 

tha pah*i• feE the peatee~iea ef the EB&fa&4eato 

~ (11 fal If, 11pea heaei&! 1 it is ietellllliaei that tae 

patieat is aet eeeiaaely aeatally ill aithia the aeaai•• ai 

taie •••• ae saall ~· iisshar,ei aai the petitiea at the 

peefessieaal peEsea iisaisse&. If it is deterained that the 

petieat respondent is seriously aentallJ ill •ithin the 

aeaninq of this &et £!~E~ the court shall ~old a post~ 

disposition hearing, The disposition hearips §hall_£e held 

!!thin 5 days !including satqrdays, sundays, aqg__~lidaY§ 

qnless the fifth day ~l§__on a SA1~-~~~-Q! 

holiday), during which tiae the c£Y£1__aay order _ _!q!1h~! 

~.!!luatiJ2n and treat Mil! of !A!__Iespopdent~__!! ___ thi 

conclusion Qf the disposition beari~be court shall: 

~J!l coaait the patiea~ respond~! to a facility for 

a period of not aore than thEee (~ aonths; 
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~liit order the patieat res£gndent to be placed in 

the care and custody of his relative or guardian or sc•e 

other appropriate place other than an institution; 

~!iii) order outpatient therapy; or 

~J!!L aake soae other appropriate order for 

treataent. 

jQl No treataent ordered pursuant to this subsection 

~ ~ affect the ~tLe respcngent's custody for a 

period of •ore than ta~ee (3~ aontbs. 

1£1 In deter•ining which of the above alternatives to 

order, the court shall choose the least restrictive 

alternatives necessary to protect the patieat ~n3!B! and 

the public and to per•it effective treat•ent. the court 

shall consider and shall describe in its order what 

alternatives for treataent of the patieat ~nden! are 

availablP, what alternative~ were investigated~ and why the 

investigated alternatives were not deeaed suitable. !he 

court shall enter into the record a detailed state•ent of 

the facts upon which it found the respondent to be seriously 

mentally ill. 

J1l At any time within the ~~~~ 1=!2ntb 

period the patient may be discharged en the written order of 

the professional person in charge of tae patieat gia. In 

the event the patient is not discharged vitnin the t~~e~ (~~ 

~ 1=!2n!~ period and if the ter• is not eEtended as 
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provided herein, the patieat he shall be discharged by the 

facility at the end of ~~~~ months without further 

order of the court. Notice of ~ the discharge ~ sha!! 

be filed with the court !]D THE CCUITI ITTORIII -11-~~ 

vithia five f5~ days 4& f!IQ!_IQ the discharge. 

~j}l Not less than ~i2t calendar weeks prier to 

the end of the t•eee I~} aeath 3-!Qn!h period of detention, 

the professional person in charge of the Fatient !!_!H~ 

PLACE OF DETEBTlOI •ay petition the court for extension of 

the detention period. The petition shall be accoapanied by 

a written report and eYaluation of the patient•s aental and 

physical condition. The report shall describe any tests and 

evaluation devices which have been eaployed in evaluating 

the patient, the course of treataent which has been 

undertaken for the patient~ and the future course of 

treataent anticipated by the professional person. Upon the 

filing of the petition, the court shall giye written notice 

of the filing of the petition to the patient, his next of 

kin. if reasonably available, the responsible person 

appointed bl the court. and to the patient•s counsel. If 

any person so notified requests a hearing prier to the 

teraination of the preYious detention authorityL the court 

shall iamediately set a ti•e and place fer sveA a bearing on 

a date not more than ~&&-iTO~ days froa the receift of the 

request and notify the sa•e people including the 
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professional person in c~arge of the patient. Procedure on 

the petition for extension&-~~~~i~g __ g~§___R~~ 

requeste~ shall be the saae in all res~ect£7 as the 

procedure on the petition for the original ~ 4~t aeat~ 

3-aonth coaaitaent except the patient ~ is net *e 

entitled to trial by jury. The hearing shall be held in the 

district court having jurisdiction over the facility in 

which the patient is detained unless otherwise ordered by 

the court. If upon the hearing the court finds the patient 

not seriously aentally ill within the aeaning of this ~ 

chapter, 'he pa,iaa' }2 shall be discharged and the petition 

disaissad. If the court finds that the patient continues to 

suffer froa serious aental illness, the court shall order 

coaaitaent, custody in relatives, outpatient therapy~ or 

other order as set forth in subsection ~111 of this 

section except that no order ~ ~l affect his custody 

for aore than e+.-i6~ aonths. In its order, the court shall 

describe what alternatives for treataent of the patient are 

available, what alternatives were investigated. and why the 

investigated alternatives were not deeaed suitable. The 

court shall not order continnaticn of an alternative vbicb 

does not include a coaprehensive. individualized plan of 

treataent for the patient. ~ ! court order for the 

continuation of an 

finding that a 

~ 

alternative shall include a 

coaprehensive, individualized 
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treataent exists. 

~j!l Further extensions may be obtained under the 

same procedure described in subsection ~-~ill of this 

section except that the patient's custody ~ !AY not be 

affected for aore than ~1~ yearT vitbout a renewal of 

the comvitment under the procedures set forth in subsection 

~Jll of this section, includi~g a stateaent of the 

findings required by subsection ~~lJl• 

~j2l ~t any tiae during the patient's coavitvent the 

court vay on its ovn initiative or npon application of the 

professional person in charge of the patient. the patient, 

his next of kin, his attorney, or the responsible person 

appointed by the court, order the patient to be placed in 

tbe care and custody of relatives or guardianS? or to be 

provided outpatient therapy or ether appropriate rlacea~nt 

or treatment." 

Section 7. Section 38-1307, R.c.~. 1947. is a•ended to 

read as follows: 

"36-1307. E•ergency situation -- petition 

detention. (1) when an emergency situation exists, a Feace 

officer may take any person who appears to be seriously 

•entally ill and, as a result of serious aental illness, tc 

be a danger to others or to himself into custody only for 

sufficient time to 

eaergency ewaluation. 

contact a professional person for 

If possible, a professicnal person 
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should be called prior to taking the person into custody. 

(2} If the professional person agrees tbat the person 

ietainPd appears to be seriously mentally ill and that an 

emergency situation ~~~ exists, then the person aay be 

detained !JQ__IE!J~ until the nest regular business day. 

At that tiae, the professional person shall eithe£ eaase the 

~8 1]Q~ 9£ shall release the detained person ££__file hi§ 

findings with the county attorney who, if he deteiJiD~~ 

Erobabl~£~§~~st. shall file t~-~itiQ!__E~S!!S~g 

for in 38-1305 in the count! of the respondent's residence. 

In either case, tbe professional person shall file a report 

with the court explaining his actions. 

8eteati9Bt the s9a£t aay e~ree£ the £espea8eat tlataiaa8 f9£ 

~~·lie eaaaieati9B aatl iB<J&iEy pFevitle<i f9£ 4,._ seet.iee 

the esaFto Ill &9 ease s~all eae~ <ieteetiea 

taeety fe~~~~~Eea t~e tiae &4~filie~ sf the 

.~ay, aaa le~al heliaay~~eet 

eE'nsty twe (J2) 1!9---eval>aatiea aaa t~reataeet pe~rie&, if 

e~raeFea, aea thE9&'fh the perie4~~ hea£iB~ eA i~a~ 
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eeaai~aeat, if hel~. ~e peEi9i ef ieteatiea -shall he 

2 e~rie~rea hy ~he sea~rt pa~rsaaat te-~~iea aaless the 

3 eea~rt fiais that e.e*-eetefitiea is ~re~ei~rei ia the iateEEst 

II 

5 la 9ESB£ sf ieteatiea shall iaelYtle a stat.saeat ef the 

6 tastaal Basis fee t~e &£Be£. 

7 (II) ARf peFsea ietaieeil paeseaat te this seeti9a sllall 

8 

9 pFataat the life aai physieal safety at the paEsea istaiaei 

10 e£ et aeahe~rs sf the pahlie. iheaeve£ pessillle 0 a pessea 

11 ietaiastl passaaat t9 this sestiea shall he tletaiaei ia a 

12 

13 eE ethe£ seE~restieaal faeility ealy if aa aeatal health 

111 faeility is aeailahle a£ if the availal!le aeatal healt~ 

15 faeilities aFe iea<ie~aate te pFetest the peFsea aetaiaetl aatl 

16 the pahliso As eeea ts-a--aeatal health faeil~ lleeeaes 

17 

18 

19 p~retestiea ef the peEsea ietaiaetl aatl ef the pehlis 1 thea 

20 the eetaiaoa ~EFSBB shall he t£aR&fE'££ei f£88 the jail 8£ 

21 seEEestieaal fasility te the aeatal healt~lity. ~e 

22 &aSS shall a peEsea ~e 8etaiaei ia a--4~ e£ et~eE 

23 

24 

25 
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Ais iHitial ewaaiaa•ieB aaa ia~eiEJ aea ~Bf&£t ~-iiaiia~s 

te tit@ e&lll'to 

~lll The county attorney of any county aay aake 

arraogeaents vith any federal, state, regional, or private 

aental facility or vith a aental health facility in any 

county for the detention of persoos held pursuant to this 

sectior." 

Sectioo 8. Section 38-1308, B.C."· 19117, is aaended to 

read as follows: 

"38-1308. Outpatient care - conditional release. (1} 

When£ in the opinioo of the professional person in charge of 

a aental health facility providing involuntary treataent, 

the coaaitted person can be appropriately served by 

outpatient care prior to the ezpiration of the period of 

coaaitaent, then ~ outpatieot care aay be required as a 

condition for early release for a period ahich, when added 

to the inpatient treataent period, ~ !!! not exceed the 

period of coaaitaent. If the aental health facility 

designated tc provide outpatient care is other than the 

facility providing involuntary treataent, the outpatient 

facility so designated aust agree in writing to assuae such 

responsibility. 

(2) The aental health facility designated to provide 

outpatient care or the professional person in charge of the 

patient's case aay aodify the conditions foi continued 
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releaee when ~ 1~ aodificatior. is in the best interest 

of the patient. This includes the authori~ation to -1~§1~ 

the patient to another mental health facility de§ig£A!~_!Q 

£rovide outpatient care provided tbe !Aansfer i§_!n_!~it 

intere~t of the patient and the ontpatiept facility sc 

d~signated agrees in writing to aS§~~n§itil!t~~ 

Notice of an intended transfer shal~-gi!~B__!Q__!k! 

professional persqn in cha~ tbe aental bealth 1As1!!1~ 

that provided tbe igv2!9ntar1 treataent£ 

(3) If the •ental health facility designated to 

provide outpatient care deter•ines that a conditionallJ 

released person is failing to adhere to the ter•s and 

conditions of his release, and because of that failure has 

becoae a sabstantial danger to hi•self cr ether persons, 

then, upon notification by the aental health facility 

designated to provide outpatient care, or on his ovn aotion, 

the professional ferson in charge of the patient's case •aY 

order that the conditionally released person be apprehended 

and returned to the facility fro• vhich he vas conditionally 

released. The professional person in charge of the patient's 

case aay aodify or rescind &&&h ~ order at any tiae. The 

professional person shall •ail or deliver notice to the 

person detained, his attorn~y. if any, .-4 his guardian or 

conservator, if any, his next of kin, if known, and tbe 

responsible person appointed by the court. 1~e sheriff s! 
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the connt'i' where the mental health tacility is lo£~!~~-~nd 

!TI!Ll!hic.!L!l!Lpatien!_i.:Lll.!l.i:&!L.!ransfeg~d has t.!J.!l_.\!J!U-£1 

transporting a patient J!Qde!_!h~-E~2xisj~§_Qf thi§_~ctiog~ 

(q) The proceedings set forth in subsection (3) of 

this section aay be initiated by the professional person in 

charge of the patient's case on the saae basis set forth 

therein without the professional person requiring or 

ordering the apprehension and detention of the conditionally 

released person. 

Upea eipieatieR ef tee pePiei et eeaaitaeat, eE whea 

the patieat is Ee1eaeei feea eatpatieat eawe 1 aetiee ia 

,.. ___ .,..._ ____ ~ -~-- .... --.; ++ed ~-..l!!!l..::L""-~...... * .... -

16 

(5) Rotice in writing_!g_the court which coaaitted !h~ 

patient __ f2!_~~~~ent !!Q_!~~ CODMT'i' lTTOBM!Y WHO INI~IlTED 

l!ll;_!~IO . .l! shall be provid!i:Q by the prof~§S i2!!.2.L-E!!I§.Q.!!_l.!l 

charge of hia at least ~ days prior to his I!i:!ease f~~ 

£QHi,~L!!~_gyua t i.§!!L9n ... " 

~ection 9, Section 38-1309, B.C.~. 19q7, is amended to 

read as follows: 

11 38-13 09. Bight to counsel and appeal e:1a11ination 

of respondent records. (1) The person alleged to be 

s~riously •entally ill ~~ ba§ the right to bE 

present at any hearing or trial. If he bas no attorney, the 
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judqe shall appoint 2n~ to represent hi• at 

either the hearing or the trial~ or both~ _ _§h!!l__E§ 

£Q!P!!Q~~£__f£Q!__~~lic funds of the county vbere the 

respondent resides. 

£eepeadeat is £iaaasiall~ aaa~le te eeple~ aa atteEae~, the 

ssaEt shall appeiat eeaaeel vee shall he seBpeasated~ 

the pa~lie faads sf the eeaaty vheEe the Eeepeaieat resides, 

The county of residence shall also pay all precca•it•ent 

e:~penses includinq transportation to a •ental heal til 

facility incurred in connection vith the detention, 

e:~aaination, and preco••it•ent custody of the respondent. 

The fact that a per§OD is e:~aaineS& hospitali;ed, or 

receiyes •edical. psychological. or other aental beal!i 

~eat•ent pursuant to this chapter does nQ!_;elieYe a third 

party froa a contractual obligation to pay_fo; the ~ost 21 

~aBination, hospitaliZj!tion,~~~!!!!QL. 

(2) The respondent or the responsi,bl~erson appointed 

~e court may secure an attorney of his ovn choice and a1 

his O!D_!!:Ipense to represent the reSP.QQdegt. The respondent, 

his attorney, or the responsible perscn apfointed cy the 

court may secure a professional person of his own choice to 

examine the respondent and to testify at the bearing tefore 

the court or jury as to the results of his exaBination. 

~~ If the person vishinq to secure the testimony of a 

professional person is unable to do so because of financial 
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reasonsT and if the respondent joins in the request for &e~ 

~ exawination, the court shall appoint a professional 

person other than the professional person requesting the 

coaaitaent to perfora the ezaaination, ihenever possible, 

the court shall allow the respondent a reasonable choice of 

an available professional person qualified to perfcra the 

requested exaaination who will be coapensated fro• the 

public funds of the county where the respondent resides, 

(Ill Every respondent subject to an order tor 

short-term treataent or lonq-ter• care and treataent shall 

be advised of his right to appeal ~ th~ order by the 

court at the conclusion of any bearing .a-a the result of 

which such an order aay be entered. 

{5) Records and papers in proceedings under this ... 

chapt~ shall be aaintained separately bJ the clerks of the 

several courts. 

'!'a Heat Fiye days EI!QI_tQ_th~_release of a res.E~.!!denL-2! 

patient, the facility shall notify the clerk of tbe court 

vithis fi99 I§) iays af the Feleaae 1 and the clerk shall 

i•aediatelJ seal the record in the case and o•it the naae of 

the respondent or patient fro• the index or indices of cases 

in &&eh ~ court unless the court orders the record opened 

for good cause shown.• 

Section 10, Section 38-1310, R.c.~. 1947, is aaended 

to read as follows: 
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"3~1310. Transfer or coamit•ent to facility 

procedure. Jo person vho is in tbe custody of the departaent 

ot institutions for anv purpose other than treatment of 

severe aental illness ~ ~ be transferred or coa•itted 

to a •ental health facility !QI_a~_!h~_!Q_~J§ unless 

&&&h ih~ transfer or coa•it•ent is effected according to the 

procedures set out in tbis ~ cb!£1~. fi~~~~~eediDS§ 

for involuntary coaaita~nt •ay be cowaeJ&ed in the scunty_of 

i~~i!l__bealth facility where th! _person i!L-!D-!h! 

county of the institution _f!£!__vbich the pers~ _ __IIS 

transfer,~;ed to the aent4l health ftcility, 2E-iA-1lg_conn~ 

of tbe person's residenc~!2!i~ of a trAnsfer sboll b! 

given itpediatel! to -!AI__~ssiqned ~!~i-1~~1Al 

h~lih_i!cility and to the pgrepts of -Bi~&-_qJiX~ 

responsible P~!~£~§~£!~1Q~§L_~§-i~~~-!~~L· 

Section 11. Section JB-1313, R.c.e. 1947, is aaended 

to read as follows: 

•JB-1313, Civil and legal rights of person ccaaitted. 

PI Unless specifically stated in an order by the court, a 

person involuntarily coa•itted to a facility for a Feriod of 

evaluation or treataent ~ does not forfeit any legal 

right or suffer any legal disability by reascn cf the 

provisions of this act ezceFt insofar as it aaJ te necessary 

to detain the person fer treatment, evaluation£ cr care. 

(21 Whenever -.~ ~ Ferson is co•aitted to a !ehtal 
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health facility for a period of •h£ee 13t •onths or longer, 

2 the court ordering the com•itment •ay •ake an order stating 

1 specifically any legal rights which are denied the 

q respondent and any legal disabilities which are iafosed on 

5 him. As part of its order, the court •ay appoint a person 

6 to act as conservator of the respondent's property. Any 

7 conservatorship created pursuant to this secticn ~ 

8 ~ee•iBate termina1~~ upon the conclusion of the involuntary 

9 co•ait•ent if not sooner terainated by the court. ) 

10 conservatorship or guardianship eztending beyond tbe period 

11 of involuntary coaaitaent •ay not be created ezcept 

12 according to the procedures set forth under !ontana lav for 

13 tbe appoint•ent of conservators and guardians generally. 

111 13) ~ ! person vbo has been com•itted to a aental 

15 health facility pursuant to this chaP!ll_i~ 

16 auto•atically restored upon the termination of the 

17 co•mitm~nt to all of his civil and legal rights which •ay 

18 have been lost vhen be vas co••itted. This subsection e~ 

19 does not affect, however, ~ ! gnardiansbiF or 

20 conservatorship created indep~ndently cf the cc•vitvent 

21 proceedingsT according to the provisions of ftontana lav 

22 relating to thP appointaent of conservators and guardians 

23 generally. ~ ! person vho lea~es a mental health facility 

2Q follcwinq a period of evaluation and treatment shall be 

25 qiven a written state•ent setting forth the sutstance of 
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this subsection. 

(4) ~! person co••itted to a •ental health facility 

prior to ~he effe~ive ~a~e af ~his as% shall eajey .I!!!Ll~ 

1975. enjoys all the riqbts and privileges of a person 

co••itted after ~~e effeative that date ef this ae~. 

(5) Mo person vho has recei~ed evaluation cr treataent 

under any of the provisions of this aet shall sha21~'~ be 

discriminated against because of &&&A that status. For 

purposes of this section, "discriaination" •eans giwing any 

unfa•orable weight to the fact of bospitali%ation or 

outpatient care and treatvent unrelated to a person•s 

present capacity to aeet standards applicable to all 

persons. The fact that a person has receiYed eYaluation and 

treataent. whether •oluntarily or inYolnntarily, at ~ ~ 

•ental health facility ~ ~~ not be ad•itted intc 

evidence in .s~ ~ subsequent proceeding for inYoluntary 

coamitaent or for the appoint•ent of a guardian or 

conser~ator unless i~ ha§:~!!•e valae ia ~he feEae!~~~ 

ef aa e!!!!ea_ h1=:a ~!fE&!ieaal-=te£&9& ae _!!= t~~ 

A Dl!TERI!INA'IION 01' TBF PRfS!!li'I CCNDI'IIOJ! Cl' 'IHE j!Sl'C!J!!ll 

QL_IHF _ _Fl!.Q.§l!OSIS 1'01\_!1\E'!Il!! IT IN 'l'!IE PfiEllJ:Lf!1i.LilJLl.!!] 

JUDGE DETER~INES THAT THE REED FQR THE E9IDEBC! OUTWEIGHS 
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THF PREJUDICIAL f!Ff!CT OF I!S At~ISSIQ!~" 

Section 12. Section 38-t322, B.c.~. 19~7, is aaended 

to rPad as follows: 

"38-1322. Treataent procedures restrictions. 

Patients have a right not to te subjected to treataent 

procedures such as lobotoay, adversiye reinforceaent 

conditioning, or other unusual or hazardous treatment 

procedures without their ezpress and inforaed consent after 

consultation with counsel, the legal guardian, if any, the 

responsible person appointed by the court, and any othe~ 

interested party of the patient's choice. At least one ~ 

of those consulted aust consent to the treataent §lga9__111h 

the patient's coynsel. If there is no responsible person or 

if the responsible person appointed by the court is oo 

longer available, then a responsible person vhc is in no way 

connected with the facility or with the departaent cf 

institutions shall be appointed before any such treatment 

procedure can be eaployed. The facility shall send notice 

of intent to employ eztraordinary treataent procedures to 

the patient, his nezt of tin, if knovn, the legal guardian, 

if any, the attorney vbo aost recently represented hi•~ and 

the responsible person appointed by the court at least ~ 

~1~ days prior to the ccaaenceaent of 648~ !~ 

ertrao~dinary treataent prograa." 

Section 13. Section 38-13211, R,C.~. 1947, is aaended 
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to read as follows: 

"38-13211. Treataent plan for patient established. (1) 

Facb oatient adaitted as an inpatient to a aental health 

facility fee a peeied ef aeee \haa se•e&\f twe t1~) hears 

shall have a coaprebensive physical and aental exaaination 

and reviev of behavioral status vithin ~e£\f ei~ht t48t 

hours after aaaission to the aental health facility. 

(2) Each patient shall haYe an individuali2ed 

treatment plan. This plan shall be developed by appropriate 

professional persons including a psychiatrist~eaee.~ 

••ailah1e and sholl be iapleaented ae eeea as peeeihle, ia 

aar ••••*• no later than ti•e (i~ 12 days after the 

patient's adaission. Each individualized treataent plan 

shall contain: 

{a) a stateaent of the nature of the specific frobleas 

and specific needs of the patient; 

(b) a stateaent of the least restrictive treetaent 

conditions necessary to achieve the pur~cses cf ccaaitaent; 

(c) a description of interaediate and long-range 

treataent goals, with a Frojected tiaetable fer their 

attainaent; 

(d) a stateaent and rationale fer the plan of 

treatment for acbievinq tbesP interaediate and lcng-rauge 

qoals; 

(e) a specification of staff responsibility and a 

-110- SB 1113 
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description of proposed staff involveaent with the patient 

in order to attain these treataent goals; 

(f) criteria for release to less restrictive treataent 

conditions, and criteria for discharge; and 

(g) a notation of any therapeutic tasks and la~cr to 

be perforaed by the patient. 

(3) ls part of his treataent plan, each patient shall 

have an individualized after care plan. 1his plan shall be 

developed by a professional person as soon as practicable 

after the patient's adaission to the facility. 

(4) In the interests of continuity of care, whenever 

possibl&r one professional person (who need not have been 

involved with the develcpaent of the treataent plan) shall 

be responsible for supervising the iapleeentation of the 

treataent plan, integrating the various astects of tbe 

treatment prograeL and recording the patient's progress. 

This professional person shall also be responsible for 

ensuring that the patient is released, where appropriate, 

into a less restrictive fora cf treateent. 

(5) The treateent plan shall te continuously reviewed 

by the professional person responsible for supervising the 

implementation of the plan and shall be aodified if 

necessary. ~oreover, at least every RiBetJ (90t days, each 

patient shall receive a eental examination fro~ and his 

treataent plan shall be reviewed byT a professional person 
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other than the professional person responsible for 

supervising the iepleaentaticn of the plan." 

Section 111. Section 38-1325, B.c.". 19117, is aeended 

to read as follows: 

"38-1325. E~aaination following coeaiteent. Jo later 

than ~eeR 11§1 30 days after a patient is coaeitted to a 

ilP.ntal health facility, the professional ferson in charge of 

the facility7 or his appointed, professionally qualified 

agent7 shall e•••i•e reexa•ine the co•aitted patient and 

sball detereine whether ~he pa\iea• !!l; continues to require 

coaaiteent to the racility and whether a treateent plan 

co•plying with this ~ chapter bas been iepleeented. If 

the patient no longer requires coaeitaent to the facility in 

accordance with the standards for coeaiteent, a~ i1 • 

~ee•~•ea~ 'laa has ae~ heea iepleeeB\eio be anst be releasEd 

iaaediately unless be agrees to continue with treateent on a 

voluntary basis. If for soun~ofes§ional reasops a 

treateent plan has got been i•Fleaented. this fact shall be 

~£Qrted ia•ediately_lQ_~rofessional Eerson in sbarg~g! 

!l!~ facility. the director_ of the dep!~!~~nt of 

institutions. the aental disabiliti~_££!rd of visitors, and 

the patient's counsel~" 

section 15. section 38-1328, R.C."· 19117, is aeended 

to read as follows: 

"38-1328. Records to be aaintained. coaplete patient 

-112- SE 1113 



2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

,. 
15 

16 

17 

, 8 

19 

20 

21 

22 

23 

24 

25 

Sl! Oll13;02 

record£ shall be kept by the aental health facility and 

shall be available to any ~esaiaBal person eE--a•~ey 

authorized in writing by the patient and the board, !h~ 

records sball also be aade available to any attO{ll~l-~~~ 

with representing the pat~ent or any profe§sicna1 __ pers~ 

~~~lh_~!!~~g__Qr treating tbe pati~n!L These 

records shall include: 

(1) identification data, including the patient's legal 

status; 

(2) a patient history, including, but not liaited to: 

(a) faaily data, educational background, and 

eaploy•ent record; 

(b) prior aedical history, both physical and aental, 

including prior hospitalization: 

13) the chief coaplaints of the patient and the chief 

co•plaints of others regarding the patient; 

14) an evaluation which notes the onset of illness, 

the circnastances leading to adaission, attitudes, tehavior, 

estiaate of intellectual functioning, aeaory functioning, 

orientation, and an inventory of the patient's assets in 

descriptiv~ ~!k~!b~ interpretative7 fashion; 

(5) a snaaary of each physical eiaainaticn which 

describes the results of the eiaainaticn; 

16) a copy of tbe individual treat•ent plan aad any 

aodifications thereto; 

-43- SB 413 

"" "' 

2 

3 

q 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 'l 

20 

21 

22 

23 

211 

2'5 

SB 01113;02 

(7) a detailed su••ary of the findings made by the 

r~vieving professional person after each periodic review cf 

the tr~atment plan which analyzes the successes and failures 

of the treat•ent prograa and directs whatever aodificaticns 

are necessary; 

(8) a copy of tbe individualized after care plan and 

any modifications thereto, and a sua•ary of the steps that 

have been taken to i•plement that plan; 

(9) a aedicatioo history and status, wbicb includes 

tbe signed orders of the prescribing physician. Tbe staff 

person adainisteriog tbe •edicatioo shall indicate by 

signature that orders have been carried ont~~ 

(10) a detailed sna•ary of each significant contact by 

a professional person vitb the patient; 

(11) a detailed suv•ary on at least a weekly basis by a 

professional person involved in the patient's treat•ent of 

the patient's proqress along tbe treataent plan; 

(12) a weekly su••ary cf tbe eitent and nature of the 

patient's vork activities and the effect of such activity 

upon the patient's progress along the treataent rlan; 

(13) a signed order by a professional feison for any 

restrictions on visitations and coaaunications: 

(14) a signed crder by a professional person for any 

physical restraints and isolation; 

(15) a detailed sumaary cf any eitracrdinary incident 
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in the facility involving the patient to be entered by a 

staff meaher noting that he has personal knovledge of the 

incident or specifying his ether source of inforaationy and 

initialed vithin ~vaa~y faa• (24t boors by a professional 

person; ~nd 

(16) a suaaary by the professional person in charge of 

the facility or his appointed agent of his findings after 

the HUePII ( 1§) olay 30-day review Frcvided for in ses~ie a 

38-1325." 

Section 16. Section 38-1330, R.C.!. 1947, is aaended 

to read as follows: 

"38-1330. !ental disabilities board of visitors 

creation and responsibilities. (1) The governor shall 

appoint a aental disabilities board of visitors. The board 

shall consist of five ~ perseus representing tut ng! 

1 i!i!~9..__!£__£QQsnaer ~ 
..a._L,..,.. ____ ....,....;_,t_ _ _..._1_ 

&<OjB&St!S ~£1Q!L_QI 

!~DICINE, and the behavig!Al_§Sienc~ at least three ~r of 

vhoa &&a~ !AI not be professional persons and at least one 

~ of vhoa shall be a representative of an organi~ation 

concerned vith the care and welfare of the aentally ill. Ho 

one aay be a aeaber of the board vho is .e !_!]11=11!1 agent 

or eaployee of ~ 

OP THE STA,E or ~ ~ aental health facility affected bj 

this ~ chap~. If a board of similar title and structure 

is created in any act concerning the treat•ent of the 
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•entally retarded or develop•entally disabled, then only one 

board shall be created to perfor• the 

cf both ~ and the toard so created shall include at least 

one ~ representative of an organi~ation concerned with the 

care and vel fare of the aentally ill and one ~ 

representative of an organization concerned with the care 

and welfare of the •entally retarded or develoFaentally 

disabled. 

(2) The aental disabilities hoard of visitors shall be 

an independent hoard of inquiry and review to assure that 

the treataent of all persons either voluntarily or 

involuntarily adaitted to a aental facility is hu•ane and 

decent and •eets the requireaents set forth in this .-. 

chapter. 

(3) Th~ board shall reviev all plans for experi•ental 

research involving persons ad•itted to .a~ A aental health 

facility to assure that the research project is hnaane and 

not unduly hazardous and that it coaplies with the 

principles of the stateaent on the use of buaan subjects for 

research of the A•erican association on aental deficiency 

and vit~ the principles for research inYolving hu•an 

subjects required by the United states depart•ent of health, 

education, and welfare. No experiaental research project 

involving persons adaitted to ~ ~ •ental health facility 

affected by this as• sllall £bapter aa1 be coaaenced unless 
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it is approved by the aental disabilities board of visitors. 

(II) !he board shall, at least annually, inspect eve~y 

aental healtb facility Mhich is p~oviding treataent and 

evaluation to any person pursuant to this ~ ~~l£t• The 

board shall inspect tbe physical plant, including 

residential, recreational, dining, and sanitary facilities. 

It shall visit all wards and treataent a£eas. The l:ou:d 

shall inquire concerning all treataent prograas being 

iapleaented by tbe facility. 

(5) The board shall annually insure that a treataent 

plan exists and is being iapleaented for each patient 

adaitted or coaaitted to a aental health facility under this 

.e4 chapter. Tbe board shall inquire concerning all use of 

restraints, isolation, or other extraordinary aeasuree. 

(6) The board aay assist any patient at a aental 

health facility in resolving any grievance he aay have 

concerning his coaaitaent or his course of treataent in the 

facility. 

lll__!he board shall eaplQI~~ responsible fo£ 

full-the leqal counseuLlli-!..!.u_spri.!!.!!§._§,U!£_l!oSEi tak 

whose re§.I!Ell§!bilitl-§!!~!L~_!!L_!£1_~~~!L-£L-All 

patiepts at the instituti~Il!~~g-~!1 in§ore tbD! 

there is sufficient legal staff and _!aciliti~!l--1~--i~!~~ 

g~ilability to all_.!!atients and s]H!ll reguiil_:tl!~ 

!£l!Ointed coynsel periodically inter11~~~!~ti--EA!!~Ai--A~g 
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exaaipe his files and recorg~__!l!~-~~g--~y_~•P!2~ 

additional legal counsel for representation of_.!!A1i!D!§_in_~ 

si~i~apner at ~th~r aegtal health ~~ilitl having 

inpatient capability. ~~!!_ ef *he_~l-!&!tl!l 

eapleye~ hy the heaPi:§.All ·~~==k!= tae ~aP!!!!t _!! 

iastita•iaas at t rate eeaa§RS&Jat!_Mi!h th!_§!.!!!!~!! 

~· !9 •~e le!al &968&91 ~leyei ~aer &~!~Reie~ 

~1§1 If the boaid believes that any facility is 

failing to coaply vitb the pEovisions of this __. ~~ in 

regard to its physical facilities or its treataent cf any 

patient, it shall report its findings at once to lBJ 

PROPESSIOIIL P!BSQI IR CB&BG! OP TBB _!!£Ill~! _jJt. If 

APPROPRIATE lptBB WAITIIG l B!lSOJlBLB iift! fQ! __ l __ ~IQJ~! 

fRO! SUCH PBOFESSI211L PIBSQI, THE BOlBD !lJ IOTIFJ the next 

of kin or guardian of any patient involved, the responsible 

person appointed by the court for any patient involved, ~ 

the director 

of the departaent of institutions, and the district court 

which has jurisdiction over the facility. 

~11l The aental disabilities board of visitcrs shall 

report annually to the governor and shall refort to each 

session of the Reataea legislature concerning tbe status of 

the aental health facilities and treataent prcgraas which it 

bas inspected. 

~llQl The aental disabilities board of visitcrs shall 
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be attached to the governor for adainistrative FUrpcses. It 

2 eay eaploy staff for the purpose of carrying cut its duties 

as s~t out in this ~ ~~!~·" 

II section 17. Section 36-1331, R.c.~. 1947, is aaended 

5 to read as follows: 

6 "36-1331. 

7 Stateaent of rights tc be furnished and £Csted, Each patient 

8 aa& hie aeat ef kia 1 !UaEaiaa, eeesez•atez, ez the 

g zeepeaei~le ~eE&ea appeiete& ~~ the ~ shall proaptlJ 

10 upon the patieat•s his adaission receive, in lapguage be 

11 upderstands, a written ae\iee, ~!U!! 

12 aaaezstaads, ef all the aheYe etaadaEie fez aie!aate 

1J tFI!a\aeat of all of his rights npder this_~~ipclnding 

14 the right to treataent, the right to the develo~D!_-2! __ 2 

1~ treataent plan, and the right to ang the avai!!hiliii-21 

16 legal counsel, and the rnle§~tie~!_labor. In addition 

17 a copy of all the a~e•e etaadaEde the foreQoinq _§~!~~! 

18 shall be posted in each vard.• 

19 SfCT!OM 18L--R2~!&LEB, SfCTIOM BC-1908, R~~~£_1941~ 

20 !.L!ll!AL!l!£ 

-End-
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SENATE BILL NO. Q13 

INTRODUCED BY TOWE 

A BILL FOR All ~CT EtiTITLED: "A II ACT '1'0 GENERALLY REVIS l! AND 

CLARIFY THE LAWS RELATING TO THE CO~MtT~ENT OF MENTALLY ILL 

PERSONS AND TO AMEND SECTIONS 38-1301 THROUGH 38-1310, 

38-1313, 38-1322, 38-132Q, 38-1325, 38-1328, 38-1330, AND 

38-1131, R.C.I!. 19117.i_ REPEALING SECTIOll 80-190!!.._~!1 ... 

1947." 

BF IT ENACTED BY THE LEGISLATURE OF THE STATE OF !OITlll: 

section 1, Section 38-1301, R.C.M. 1947, is a•ended to 

read as follows: 

"38-1301. Purpose of ~ chapter. The purpose of this 

~ chapter is: 

(1) to secure for each person vho •ay be seriously 

mentally ill or suffering fro• a •ental disorder such care 

and treat•ent as will be suited to the needs of the person, 

and to insure that such care and treat•ent are skillfully 

and humanely ad•inistered with full respect for the person's 

dignity and personal integrity; 

(2) 

~Fe a&aYaila~le a&a e&ly vhea his safety 9E the safety -ef 

ethe£8 is eaiaa•e£eia aai te R£e9iie fe£ ~ee 'Feeess ef la. 

no changes in 8/5 ~ and due to length will not 
Please refer to yel~ opy for complete text. 
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acco•plish this goal whenever possib~ 

in a ccamynity-based setting; 

11l__!Q__acco1plish this goal in an institutionaliz~ 

§etting only when ~ restrictive alternatives are 

unavailable or inadequate and only when a person_i§_§p 

~entally ill as to reguir~ institutionalized care; and 

1!1_ to assure that doe process of law is accorded aa1 

person coaing under the provisions of this chapter." 

Section 2. Section 38-1302, R.C.B. 1947, is a•ended to 

read as follows: 

"38-1302. Definitions. ls used in this ..t cbapteL£ 

the following definitions applt: 

(1) "Board" •eans the •ental disabilities board of 

visitors created by this ~ chapter. 

{2) •court" veans ~ Aai district court of tbe state 

of 8ontaua. 

(3) "Departveut" aeans the depart•ent of insti totions. 

{Q) "E•ergency situation• aeans a situation in vhich 

any person is in iavinent danger of death or serious bodily 

har• fro• the activity of a person who appears to be 

seriously aentally ill. 

(5} "8ental disorder" means any organic, •ental, or 

emotional iapair•ent vbich bas substantial adverse effects 

on an individual's cognitive or volitional functions. 

{6) "!!ental health facility" or "facility• means a 
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public hospital or a licensed private hospital !Dl£[_~ 

EQUIPPED ABO STAFFED TO PROVIDE TREAT~E!! FOB PEBSOHS iiTB 

]EBTAt DISORDERS or, a coaaunity aental health center, or 

any aental health clinic or treataent center approved by the 

departaent. Ho correctional institution or facility, or 

jail, is a aental health facility within the aeaning of this 

iHJ4 chapter. 

(7) "lext of kin" shall include-r but need not be 

liaited toT the spouse, parents, adult children, and adult 

brothers and sisters of a person. 

(B) •Patient• aeans 

a se¥ea\y twa (7~1 hea. ewalaatiea BE \Eea\aea\ BE feE a 

l&a!eE pe•ie4 a person coaaitted by the court for t,eatJent 

for any period of ti•~· 

(9) "Peace officer" aeans any sheriff, deputy sheriff, 

aarshal, policeaan or other peace officer. 

(10) "Professional person" aeans: 

(a) a medical doctor, or 

(b) a person trained in the field of mental health and 

certified by the departaent of institutions in accordance 

with standards of professional licensing boards, federal 

regulations, and the joint coaaissicn on accreditation of 

hospitals. 

il!l "Reasonable aedical certais£I!~~B§_~SQnable 

£ertainty as judged _hi_ the standard§ __ 2f__A~§§io~~l 
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l!tl2.2!! ... 

~J11l "Bespondent" •eans a person alleged in a 

petition filed pursuant to this ~ £h!E1~ to be seriously 

aentally ill. 

~illl "Besponsible person" aeans any person willing 

and able to assnae responsibility tor a seriously aentally 

ill personT or person alleged to te seriously aentally ill, 

including next of kin~£ the person's conserYator or legal 

guardian, if any~£ representatives of a charitable or 

religions organization, or any other person apFointed ty the 

court to perfora the functions of a •responsible persona set 

out in this aet chapter. Only one person ~ ~ at any 

one tiae be the •responsible personA within the aeauing of 

this ~ chapter. In appointing a responsible person, the 

court shall consider the preference of the respondent. The 

court aay, at any tiae for good cause shown, change its 

designation of the •responsible person•. 

~ll!l "Seriously •entally ill" aeans suffering fro• 

a aental disorder which has resulted in self-inflicted 

injury or injury to others, or the iaainent threat thereof~~ 

or which has deprived the person afflicted of the ability tc 

protect his life or health. No person way be involuntarily 

coaaitted to a aental health facility *&£ OR detained for 

evaluation and treataent because he is an epileptic, 

mentally deficient, •entally retarded, senile£ or suffering 
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HOUSE OF REPRESENTATIVES 

March 25, 1977 

HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 413 

1. Amend page 6, section 3, subsection (3), lines 3 and 4. 
Following: "for" 
Strike: "10 days after his initial admission and for" 

2. Amend page 6, section 3, subsection (3), line 5. 
Following: "days'' 
Insert: ", excluding weekends and holidays," 
Following: "release" 
Strike: "thereafter" 

3. Amend page 7, section 3, subsection (8), line 4. 
Following: "voluntary" 
Strike: "commitment" 
Insert: "admission" 

4. Amend page 7, section 3, subsection (8), line 7. 
Following: "adult." 
Insert: "A minor voluntarily admitted shall have the right to be 

released within 5 days of his request as provided in 38-1303 (3) 
The minor himself may make such request." 

5. Amend page 7, section 3, subsection (8), line 8. 
Following: "voluntary" 
Strike: "recommitment" 
Insert: "readmission" 

6. Amend page 7, section 3, subsection (8), line 9. 
Following: "voluntary" 
Strike: "commitment" 
Insert: "admission .. 

7. Amend page 7, section 3, subsection (9), line 16. 
Following: 11 voluntary" 
Strike: "corrunitment" 
Insert: "admission" 

8. Amend page 7, section 3, subsection (9), line 19. 
Following: line 18 
Strike: "corrunitment" 
Insert: "admission" 
Following: "the" 
Strike: "commitment" 
Insert: '~admission" 

continued on page 2 



Page 2 
HOUSE OF REPRESENTATIVES AMENDMENTS SENATE BILL 413 
March 25, 1977 

9. Amend page 7, section 3, subsection (9), line 23. 
Following: "voluntary" 
Strike: ,., commitment" 
Insert: "admission" 

10. Amend page 14, section 5, subsection ( 3) (b) , line 13. 
Following: "petition." 
Insert: "The respondent may, at this appearance, object to the 

finding of probable cuase for filing the petition." 

11. Amend page 16, section 5, subsection (4), line 15. 
Following: "Eerson" 
Insert: "(a)" 

12. Amend page 16, section 5, subsection (4), line 21. 
Following: "hours." 
Strike: "IF THE PROFESSIONAL PERSON" 
Insert: "(b)" 

13. Amend page 16, section 5, subsection (4), lines 22 through 25. 
Following: "CONTINUE, THE" 
Strike: lines 22 through 25 in their entirety 
Insert: "hearing shall be held as scheduled. The court may not 

order further evaluation pending the hearing unless sound 
medical reasons shall be set forth in the order along with 
the amount of additional time needed." 

14. Amend page 17, section 5, subsection (5), lines 23 through 25. 
Following: "ee~r~~" 
Strike: lines 23 through 25 in their entirety 

15. Amend page 18, section 5, subsection (5), line 1. 
Following: line 25 on page 17 
Strike: "pending the hearing, in whir'!h case counsel" 
Insert: "The court may not order detention of respondent pending 

the hearing unless requested by the county attorney and upon 
the existence of probable cuase for detention. Counsel" 

16. Amend page 27, section 6, subsection (3), line 1. 
Following: "patient." 
Insert: "If a hearing is not requested, the court shall enter an 

order of commitment for not to exceed 6 months." 

continued on page 3 
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HOUSE OF REPRESENTATIVES AMENDMENTS TO SENATE BILL 413 
Page 3 
March 25, 1977 

17. Amend page 45, section 16, subsection (1), lines 22 and 23. 
Following: "+!fie" 
Strike: "ANY" 
Insert: "the" 
Following: ":i:fls+!:i:+!t'l'l'!:i:efts" 
Strike: "OR AGENCY OF THE STATE" 
Insert: "of institutions" 

18. Amend page 48, section 16, subsection (8), line 12. 
Following: "FACILITY" 
Insert: "and the director of the department of institutions: 

AS AMENDED CONCURRED IN 



HOUSE OF REPRESENTATIVES 
-

COMMITTEE OF THE WHOLE AMENDMENT April 7, 1977 
.._,. 

MR. CHAIRMAl't: I MOVE TO AMEND SENATE BILL NO. 413, third reading copy, as fol"low 

1. Amend title, line 6. 
Following:, "SECTIONS" 
Insert: "38-12 32," 

2. Amend page 45, section 16, line 24. 
Following: "chapter" 
Insert: ", except this prohibition does not affect any employee of a 

state college or university" 

3. Amend page 49, line 19. 
Following: line 18 
Insert: "Section 18. 

as follows: 
Section 38-1232, R.C.M. 1947, is amended to read 
I 

"38-12 32. Mental disabilities board o.f visitors --duties. ( 1) 
The governor shall appoint a mental disabilities board of visitors. 
The board shall consist of five ~5* persons representing but not 
limited to consumers, doctors of medicine, and the behaviorial sciences, 
at least three ~3t of whom ~h~ii may not be professional persons and 
at leas't one ~it of whom shall be ----a-representative of an organization 
concern~d with the care and welfare of the developmentally disabled. 
No one may be a member of the board who is ~n a full-time agent or 
employee of ~he any department e£-~ft~~~~~~~eft~; or agency of the stat~ 
or e£~~ny residential facility affected by this act, except this ~ 
prohibition does not affect any employee of a state college or 
univers~ty. If a board of similar t1tle and structure ~s created in 
any act concerning the treatment of the mentally ill, then only one fit 
board shall be created .to perform the functions se~-el:ie-~n of both ae~~ 
and the board so created shall include at least one ~3:t representative 
of an organization concerned with the care and welfare of the mentally 
ill and one representative of an organization concerned with the care 
and welfare of the mentally retarded or developmentally dis·abled. 

(2) The mental disabiliti~s board of visitors shall be an 
independent board of inquiry and review to assure that the treatment 
of all persons admitted to a residential facility is humane and decent 
and meets the requirements set forth in this act. 

The board shall review all plans for experimental research or 
hazardous treatment procedures involving persons admitted to any 
residential facility to assure that the research project is humane and 
not unduly hazardous and that it complies with the principles of the 
statement on the use of human subjects for .research of the American 
association on mental deficiency and with the principles for research 
involving human subjects required by the United States department of 
health, education and welfare. No experimental research project 
involving persons admitted to any residential facility affected by 
this act shai3: may be commenced unless it is approved by the mental 
disabilities board of visitors. The board shall investigate all cas' 
of alleged mistreatment of a resident. ~ 

---more---
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Committee of the Whole Amendment - SENATE BILL NO. 413 
Page 2 • 

(3) The Board shall, at least annually, inspect every residential · 
facility which is providing a course of residential habilitation and 

W treatment to any person pursuant to this act. The board shall inspect 
the physical plant, including residential, recreational, dining, and 
sanitary facilities. It shall visit all wards and treatment or 
habilitation areas. The board shall inquire concerning all habilitation 
programs being implemented by the institution. 

(4) The board shall inspect the file of each person admitted to a 
residential facility pursuant to this act to ensure that a habilitation 
plan exists and is being implemented. The board shall inquire concerning 
all use of restraints, isolation or· other extraordinary measures. 

(5) The board may assist any patient at a residential facility in 
resolving any grievance he may have concerning his admission orr~~ 
cour~e of treatment and habilitation in the facility. 

• 

.. 

(6) If the board believes that any facility is failing to comply with 
the provisions Gf this act in regard to its physical facilities or its 
treatment Of any resident, it Shall report its findings at OT~e tO the 
professional person in charge of the facility and the director of t~ 
department of institutions. If appropriate after waiting a reasonable l 
time for a response from such professional person, the board may notify 
the parents or guardian of any patient involved, the next of k.iin, if known, ._ 
the responsible person appointed by the court for any patient ~involved, t 

the-~~e£ess~efta%-~e~seft-ift-efta~~e-e£-~fte-£ae~%~~~~-~fte-e~~ee~e~-e£-~fte 
de~a~~meft~-e£-~fts~~~~~~efts and th2 district court which has jurisdiction 
over the facility. 

shall report annually (7) The mental disabilities board of visitors 
to the governor and shall report to each session of 
concerning the status of the residential facilities 
which it has inspected. 

the Meft~afta legislature ~ 
and habilitation prograli\~ 

(8) The mental disabilities board of visitors shall be attached to th~ 
governor for administrative purposes. It may employ staff for the purpose 
of carrying out its duties as set out in this act. 

Renumber: subsequent section 

AS AMENDED BE CONCURRED IN 

. .. 

• 



HOUSE OF REPRESENTATIVES 

APRIL 1, 1977 

Committee of the Whole Amendment to SENATE BILL N0.413, third reading copy 
as follows: 

1. Standing Committee Report, House Judiciary Committee, dated March 25, 
1977. 
Strike: amendments #11, 12, and 16 in their entirety 

2. Amend page 16, section 5, subsection 1

( 4) , line 15. 
Following: "." 
Strike: "If the professional person 11 

Insert: "The following action shall be taken based on the professional 
person's findings: 

(a) If he " 

3. Amend page 16, section 5, subsection (4), line 21. 
Following: "hours." 
Strike: "IF THE PROFESSIONAL PERSON" 
Insert: "(b) If he" 

4. Amend page 27, section 6, subsection (3), line 1. 
Following: "patient." 
Insert: "If a hearing is not requested, the court shall enter an order 

of commitment for a period not to exceed 6 months." 

5.. Amend page 48, section 16, subsection (8), lines 17 and 18. 
Following: "£aeiii~y7" 
Strike: "the director of the department of institutions," 

AS AMENDED 
BE CONCURRED IN 
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SENATE SILL NO. 413 

INTRODUCED BY TOWE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO THE COMMITMENT OF MENTALLY ILL 

PERSONS AND TO AMEND SECTIONS 38-1232s 38-1301 THROUGH 

38-1310, 38-1313. 38-1322. 3B-132'tt 38-1325. 38-1328. 

38-1330o AND 38-1331t ReCeMe 1941: REPEALING SECTION 

8~1908s R.C.M. 19tle• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 38-1301• R.t.M. 1941• is a.ended to 

read as follo>~s: 

•38-1301• Purpose of ~ cbaptere The purpose of this 

e~ cbaoter is: 

(1) to secure for each person >lho •ay be seriously 

•entally ill or suffering fra. a .ental disorder such care 

and treat.ent as >~ill be suited to the needs of the person, 

and to insure that such care and treat.ent are skillfully 

and huManely ad•inlstered with full respect for the person•s 

dignity and personal inteqrity; 

( z) ~e-dept'+Ye-e-pet"~en ef hi ~-+fflet"~y-f'cw-~--e+ 

~~,~--------ort+¥ wllen 1 e !!~-t-e~~t-+eot+ve-*~"M+ves 

ttf"t!-1tf111Ya++ttb+e-end-on+y-tthen IIi s !!ei'ett er ~-~t!'t:y--oi' 

e~~--H-ende~t"t!dy-end-io01'f"eY-i-de-f--dt:le1Jt"Oe't!~-oi'-'Hhf 

R E F E R E N C E B I L L 
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when-th+s-+s-dene to accoap~ this goal wbeneyer possjble 

jo a cg .. unity based settjng; 

C3t to accoepljsh thjs gpal jn an jostjtutjgo@Jjzed 

setting oply when Jess restrictive alternatives are 

uoayajlable gr jnadequate and only when a person is $0 

.entaJJy jll as to require jnstitutioqaJjzed care; and 

(tl tg assure that due process of law js accgrded any 

person comjng uodgr the provisions of tbjs chapter.• 

Section 2. Section 38-1302• R.~.M. 19'tl• is a.ended to 

read as follo.,s: 

•38-1302. Definitions. As used in this ~ cbapter. 

tba following definitions apply: 

(1) •Board• .aans the .antal disabilities board of 

visitors created by this ~ chapter. 

(2} •court• .eans ~ anx district court of the state 

of Montana. 

(3) •nepart.ant• aeans the depart.ent of institutions. 

(4) •E.ergency situation• means a situation in which 

any person is in im•inent danqer of death or serious bodily 

harm fro~ the activity of a person who appears to be 

seriously Mentally ill. 

(5} •Mental disorder• means any organic• mental. or 

emotional impair~ent which has substantial adverse effects 

on an individual•s cognitive or volitional functions. 

(&} •Mental health facility• or •facility• .eans a 
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public hospital or a licensed private hospitdl ~~ 

.f~p AND STAFFED TO PROVIDE IREAIHENT FOR PEkSQNS blTH 

~L pJSORDERS oro a com~unity mental health center. or 

any mental health clinic or treatment center approved by the 

department. 1\io correctional i nst i tut ion or fac i 1 i ty, or 

jail, is a Mental h~alth facility within the Meanino of this 

eei! chapter. 

(7) "Next of kin• shall includey but need not be 

li "'i ted to.- the soouse, parents, adult chi 1 dren, and adult 

brothers and sisters of a person. 

(8) "Patient" -ans e~~e~i:'t:~-by-tite-eottT~o 

e-sewe"tY twe-t~~-eYS+uet+on-or treat.e"t -cr--+or--a 

+8ft~--per+ed a person committed by the court for treatment 

for any period of ti-e• 

(9) "Peace officer• means any sheriff. deputy sheriff, 

marshal, policeman or other peace officer. 

(10) •Professional person• ~eans: 

(a) a medical doctor, or 

(o) a person tr~ined in the field of mental h~alth and 

certified by the dep~tment of institutions in accordance 

with standards of professional licensing boards. federal 

regulations. and the joint commission on accreditation of 

hospitals. 

lllJ •Reasonable medical certainty• means rtasooable 

certainty as judged ~ the standards of a professjonal 
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Jl.t:L!i..QO... 

t++tL!Zl •Resoonoent" ~eans a person alleqed in a 

petition filed pursuant to this eet chapter to be seriously 

ll'entall y i 11. 

t+~tLlJi "Responsible person" means any person willing 

and able to assu.e responsibility for a seriously mentally 

ill person.- or person alleoed to be seriously Mentally illo 

includinq next of kin~~ the person's conservator or leqal 

quardiano if any~~ representatives of a charitable or 

religious orqanizationo or any other person appointed by the 

court to perform the functions of a •responsible person• set 

out in this eet chapter• Only one person~~~+~ at any 

one time be the •responsible person• within the ~eanin~ of 

this se~ chapter• In appointinq a responsible person, the 

court shall consider the preference of the respondent. The 

court may, at any time for qood cause shown, chance its 

designation of the •responsible oerson•. 

t+3t~ "Seriously mentally ill" means sufferino from 

a mental disorder which has resulted in self-inflicted 

injury or injury to others, or the i~minent threat thereof~~ 

or which has deprived the person afflicted of the ability to 

protect his 1 ife or health. No person may be involuntarily 

committed to a mental h~alth facility "or UB detained for 

evaluation and treatment because he is an eoileotico 

mentally deficient, mentally retarded, senile~ or suffering 
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from ~ mental disorder unless the condition causes~~ 

O@~~o~ him to be seriously mentally ill within the meanin~ 

of this ee~ chapter•" 

Section 3. Section 38-1303t R.C.K. 1947• is amended to 

read as follows: 

"38-1303. Voluntary admission -- cost of admission. 

[l) ~othinq in this ee~-~~e++ cbapter_max be construed in 

any way as limiting the right of any person to make 

voluntary application for admission at any time to any 

mental health facility or professional person. An 

application for adMission to a Mental health facility shall 

be in writing on a for• prescribed by the facility and 

approved by the departMent o~n~i~a~i~. It ~e++ ~ not 

he valid unless it is approved by a professional person and 

a copy is given to the person voluntarily admittinq himself. 

The form shall contain a statement of the riqhts of the 

person voluntarily applying for admission, as set out in 

this ee~ chapter, includinq the right to release. 

(1.) Any applicant who wishes to voluntarily apoly for 

admission to the Montana state hospital shall first obtain 

certification +rem--~~~--~~+efte+-~ft~+-~@ft+~n-~~ee~or-e+ 

h+~-me~e+-hee+~ft-~ee+oft-~--+f--fte~--~e~e"eb+y--eye++eb~T 

from a professional person that the applicant is sufferinq 

from a mental disorder and that the facilities available to 

the oental he~lth reyion in which the applicant resides are 
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unable to provide adequat~ evaluation and treatment. 

(3) An application for voluntary admission shall qive 

the facility the riqht to detain the applicant tor +9-dGY2 

~fter-hi2-tntt+ot-edet~2toncftftd=for no more than ++YG--t5t 

days~~~KENQS AND HOLIQAYS• past his written 

request for release thereafter. 

(4) The cost of involuntarily comMitting a patient who 

is voluntarily admitted to a Mental health facility at the 

time the involuntary proceedings are comMenced shall be 

borne by the county of the patient's residence at the ti.e 

of admission. 

f5) The costs of transportation to a .ental health 

facility under this section shall be provided by ~e 

pe~~e~T-hi~-pe~~-~~dien•-er the welfare departMent of 

the county of the patient•s residence. However, jf 

protective proceedings under Tjtle 916• chapter ~. haye been 

or are jnjtjated wjth respect to the person. the welfare 

department may seek rejmbyrsement. If no one else js 

available to transport him• the sheriff shall transport the 

l!~ 

(b) 

any mental 

Any person voluntarily 

health facility shall 

enterinq or remaining in 

enjoy all the rights 

secured to a ~erson involuntarily committed to the facility. 

(7) ~otwithst~nrlinq an~ other orovision of law. a 

minor w~o is ~~~~@e"-f16t years of aqe or older may consent 
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to receive mental health services to be r~ndered by a 

facility or a person licensed to practic~ meoicine or 

psychology in this state. 

(S) Y~~t~y ~cept as proyjded by thjs subsgctjon. 

voluntary eae~~ ADaliS~ of a minor to a mental health 

facility for an in-patient course of treatment shall be tor 

a-pe~od-e+-na-Mere-theft-th+rty-f~9t-deys the samg oecjod of 

tj•e as that fpr an adult. A MINOR VOLUNTARILY ADMITTED 

SHALL HAVE THE RIGHT TO BE KFLE&SEP WITHIN 5 DAYS pf HIS 

REQUEST AS PAOYIDFP IN 38-1303131. THE MINOR HIMSELF MAY 

MAKE SucH REQUEST. Unless thpre bas beep a pgrjgdjc rey!ew 

apd a ygluntary recowattwent REAPMISSIQN consented t~ by tbe 

mjogr patient and his counsel. voluntary eowmttment 

APHISSION terminates at the expjratjgq gf 1 year. T+--tft& 

p~e~+~a+-~en-+ft-e~~f-e~nor-pet+ent-d~t~e+ftes 

that-~e-eoma+tment-~~eont?ftHe-+or--e--per+ed--e+--m~e 

theft---th+rty--t,9t--6eysy--~--she++--e~Meftee--+nwe+Hft~ 

eo~meftt-preeeed+ft~S-+ft~~aftee-w+th-th?s-~ Counsel 

shall be appointed for the minor. 

(9) If, in any voluntary ee.M+t~ &PMISSION for any 

period of time to a mental health facility, a minor fails to 

join in the consent of his oarents or Quardian to the 

voluntary eomm+tmeftt APMISSION, then the eonmt+t~ 

ADMISSION shall be treated as an involuntary commitment. 

Notice of the substance of this subsection and of the riqht 
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to counsel shall be set forth in consoicuous tyoe in a 

conspicuous location on any form or application used for the 

voluntary ~emm+t~t APHISSION of a minor to a mental health 

facility. The notice shall be explained to the minor by the 

professional person aoprovinQ the application." 

~ection 4. Section 38-1304, R.c.K. 1947o is amended to 

read as follows: 

~38-1304. Riqhts and waiver of rights. (l) Wh~never a 

person is involuntarily detained, or is examined by--e 

pre~+~~--p~eft pursuant to seet+on 38-1305, ~s 

ft&t+~~et-he-w+++-~-the~bjeet-of-a--~r~~--p~sueftt 

te--seet+en-~8-~~-er-,e l386w the person shall be infor.ed 

of his constitutional riQhts and his rights under this ~* 

chapter. A person may waive his ~~edu~e+ rights, ~Y+~ 

t:he1:--t:fte---+w...,._+s-itflew+~+reM-ffl~ene++y--.-ee .w:_bi_$. 

Li~s may be waiyed by bjs counsel and resQonsible person 

actjog toget~if a record is made of the reasons tor the 

~· The right to counsel +n-e-hee~~-he+d-~sueftt--te 

seet+eft--~9-~~6 may not be waived. The riqbt to treatment 

provided for in this e~t chapter may not be waived. 

I lJ rft-the-eftse-ef e l'er!lett-who-tl-~en-~ed-fer 

e--seYeft~y-twe--tfrt-h~-+npet+eftt-eYe+Het+~&ne-t~eet.ftftt 

cr-fer-e-+ofteer-per+ee-ef-t+mftT-e--+•er-ef--~+~s--eeft--be 

~naw+ftq+y--ene--~t+~e++y-mede-eft+y-w+th-~e-eefte~reftee 

ef-the-l'ot+ent~~--ftttorney--&r--ef--t~e--r~spons+b+e--p~son 
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eppe+n~ed--by--~he-ec~~- The right of the respondent to be 

pnysically present at a hearing eay also be waived by his 

attorney and the responsible person with the concurrence of 

and the judge upon a finding the professional person 

supported by facts that: 

(a) the presence of 

would be likely to seriously 

conditionv;. and 

the respondent at the hearing 

adversely affect his mental 

I b• an alternative location for the hearing in 

surroundings fa•lllar to the respondent would not prevent 

such adverse affects on his .antal condition. 

(3• Lal ln the case of a minor, prgyided that a recprd 

js •ade of tbe reasons fgr the waiver£ of hi& rights ean-be 

ten- i ngt y-mt-+Melft+emt+i-, -de• 

tet--when-~fte-.+ncr-+~~~he-~-&F-~-t~~-by 

~he-pe~en~s-e+-~-.+ner~ 

tet--heft-iohe-trift01"-+s~~~he-ege-c~-~+--tHtY--by 

~he-y~~h-end-h+s-~~e~s~ 

tet--when--~~--+ncr-+s-e¥er-~he ege e•-~we+Ye-t~t-end 

~he-e+ne~-end-h+s-pere~s-de-ne~-~~eev-~-m~-een--Meke 

en--~fee~+ve--wc+ve~--ef--ft+s-~~s--on+y--~-edv+ee~ 

ee~+ may be wajyed by the mutual consent of hjs cgynsel 

and pargnts or guardjan or guardjan ad ljtem jf there are no 

parents or guardian• 

~ If there is an apparent ~onflict of interest 
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between a minor and his parents or guardian, the court MeT 

~·appoint a guardian ad litem for ~he-.+ncr bim· 

(4) In addition to any other rights Nhich may be 

guaranteed by the constitution of the United States and of 

this state, by the laws of this state or by this ee~ 

chapter, any person who is involuntarily detained or against 

whom a petition is filed pursuant to this e~ chapter has 

the following rights: 

{a) tbe riqbt to notice reasonably in advance of any 

hearinq or other court proceeding concerning hi•; 

(b) the right in any hearing to be present, 

evidence, and to present. witnesses in -y 

concer-ning hi•; 

to offer 

proc-ding 

(c) the right in any hearing to cross-ex-ine 

witnessesi 

(d) the right to be represented by counsel; 

(e) the riqht. to re~ain silent; 

(f• the right in any hearing to be proceeded against 

accordinq to the rules of evidence applicable to civil 

matters generally; 

191 the right to view and copy all petitions on file 

with the court concerning him; 

(h) toe right to be exaMined by a professional person 

of his choice when such professional person is reasonably 

available; 
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(i) the right to be dressed in his own clotnes at any 

hearing held pursuant to this a~ chapter; ~ 

{j) th~ right to refuse any but lifesavinq medication 

for up to ~n~y-+~-t21tt hours prior to any hearinq held 

pursuant to this a~ chapter. 

(5t A person detajned pursuant to thjs chapter shall 

be detained jn the least restrictive eoyjron•ent requjred to 

protect the Jjfe and physical safety of the person detained 

gr •embers gf the pybljc. Whenever pgssjbJe, a person 

detajned pursyant to thj$ chapter shall be detajned in a 

wental health facility and in the coynty of residence. BQ 

PERSQN MAX BE DEJAINED IN ANY HOSPITAL OR OTHER MEDICAL 

FACILITY WHICH IS NOT A MENUL HEALTH fACILITY UNLESS SUCH 

HOSpiTAL DR FACILITY HAS AGREED IN WRITING TO ADMIT THE 

PERSON. A persoD maw be detajned jo a iail or other 

correctjoDal facility only If no mental health facjljt~ 

ayajlable or if the ayajlable meotal bea1th facjl itie~ 

jnadequate to protect the person detained and the publjc. As 

sogn as a mental hgalth facjljty becomes ayailab]e gr the 

sjtuatjoo has changed suffjcjently that an ayajlable mental 

health facility js adequate fgr the protection of the person 

detained and the pybljcr theD the detajned persoo shall be 

transferred from the iajl or correctional facility to the 

mental health facjlitY• A person detained prjor to 

iovoluDtary commitment may apply to the coyrt for jmmedjate 
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L~ief wjth respect to the need fgr detentjon or the 

adeQuacy of the facilitY Deiog utilized to detaio•M 

Section 5. Section 38-1305, R.C.M. 1947• is amended to 

read as follows: 

•38-1305. Petition all egi nq person as seriously 

mentally ill -- contents and procedure. (1) ~ !be county 

attorney~ a"-~+s-ewn-+n+~+r~ upon the writteo request 

of any person~ may file a petition with the court alleging 

that there is a person within the county who is seriously 

•e~tally ill and requesting that en--~~--e+--the 

~~son~~--e&ftd+~--be--aade the person be committed to a 

aeotal bealth facjllty tor a perjgd of no wore thaD 3 

ll2!l.tll:i. 

(2) The petition shall contain: 

(a) the name and address of the person requesting the 

petition and his Interest in the case~ 

(b) the name of the respondent, and• if known, the 

address, age, sex, marital status, and occupation of the 

respondent; 

(c) the purported facts supporting the alleqation of 

mental ill ness; 

Cd) the name and address of every oerson known or 

believed to be legally responsible for the care, support, 

and maintenance of the person for whom evaluation is sought; 

{e) the name and address of the person's next of kino 
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to the extent known to the county attorney and the person 

requestinq the petition; 

(f) the name and address of any person whom the county 

attorney believes might be willing and able to be appointed 

as responsible person; 

(g) the name, address. and telephone nu•ber of the 

attorney, if any, who has most recently represented the 

person for who"' 

attorney, there 

evaluation is sought. If there is no 

shall be a statement as to whether, to the 

best knowledqe of the person requesting the petition, the 

person for whom evaluation is sought is indioent and 

therefore unable to afford the services of an attorney; and 

(hi a stateMent of the rights of the respondent which 

shall be in conspicuous print and identified by a suitable 

headino. 

(3) ~en--pre~en~e~+on--~e-~--~~--by--~he-ee~ 

e~~erneyy~he-eo~~-~he+T-~~e+y~ider ~he ~en 

w+tft--o~-w+~hea~e-hee~+~-te-~m+fte-~-~-+~~rebeb~e 

eeu~e-~o-be++eve-t~~e-r~on~~+~-~~+o~+y--~~~Y 

+++.---~f--~e--eea~~--~~--ne--~ueh--probeb+e--eeu~y-~e 

pe~+~+on-~he++~ee-~eh~~--Tf-~he-eoa~--~+n~--probeb+e 

eeu~e--+~-~e++-~bM+~-the-~~~-~-e-p~&f~~+-~~ 

fo~-eve+ue~+on.--1~-p~obeb+e-eeu~-~-fo~~y-~he--eou~~--mey 

e~e+n~-e-re~~+b+e-~~on-~ro~e~e-+n~~~~-ef-~he 

~e~ponden~·---The--~~~~b+e--~r~on--sne++-be-net+f+~~ 

-13- Sll 413 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

lb 

11 

18 

1'1 

20 

21 

22 

23 

24 

25 

Sll ~13/03 

~eon-~-p-~+Me-thM-04>e~~hes been ~Hedw--ft~ee-~ 

~he-pe~~+en-~t.e-~+~~e+-p~beb+e-ee~she\1 be heftd 

de++~~--or--ee++ed-~~he-re~enden~-eftd~~he-~orfteyy 

~he~~&n-or-pe~ons-+e~e++y-respens+h+e-For eere• supper~ 

ene---+n~enenee-o+-~__,onde~-ne•~-IM-n i dent: iF; ed in 

the-pet+t+ony-end-~4'8~~~-~~en~--+de~+~+ed--&y--the 

eoun~y-o~torney-es-po~~+e-res~+b+04>eP~w 

ja) The petition shall be fjled wjtb the clerk of 

court who shall i .. ediately notify tbe judge8 

lbl If a judge js ayallablew be Jbftll CQD$ider the 

petition and if he finds no probable cause it shall be 

dis•issede If the judge t!aa. prphable cayse• sounsel sball 

be jmmgdjately appointed for the re$pondeot and the 

respqndent shall be brought fortbWith before the coyrt wjth 

his counsels The respondent 1hall be advised gf hi$ 

constitytjpoal rights. hjs rights yoder thjs chapter. and 

tbe syb$tantlye effect of the petition• THE BfSPQNOENJ MAl• 

AT THIS APPEARANCE, oBJECT TO THE FINDING Of PRoBABLE CAUSE 

EQ& fiLING IHf__PETITION. !he_ jydge shall appgjpt a 

professjonal person and a responsjble person and set a date 

and time for the bearjng on the petjtjon. whjch may not 

exceed 5 days. incJydjog weekends apd bol idays unless the 

fifth day falls uooo a weekend or holjday and unless 

~jonal time is requested on behalf of the respondent. 

~desjres of :t.be __ resnoru:lent shal 1 be taken into 
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consjderation jn the appointment of the responsibl~ person 

and jn the ~gnfjrmatjoo of the appointment of the at+orney. 

lcl If a judge js not available in tbe coyntyo the 

clerk shall notify a resjdent !ydge by telephone and~ 

tbe petjtjon to hjm. If the jydge finds no probable cayse. 

the petltjoo shall be djsmjssed. If the jyd0e finds pr0 bable 

cause, he shall cayse the clerk to jssue an order appojntjng 

counsely AND a professional p~ and setting a date and 

time for the hearjog on the petition• which may not exceed 5 

dayso including weekends and hg]jdays yoless the fifth day 

falls upon a weekend or holiday and unless addjtjonal ti•e 

j s requeste4 on behalf of tbe respondent• The order~ 

also direct that the respondent be br 0 yght forthwith before 

a justjce gf the pea~e with his counseJ to be adyj5ed gf bjs 

~jtutjooal rights• his rights yoder this chap+er. and 

the contents of the clerk's order as well as~fyrojsh him 

wjth a copy. The !ystice of the peace shall ascertain the 

desires of the respondent wltll_respect to the appojntmeut_g£ 

hjs counsel. and this shall be jmmedjately cgmmunjcated to 

the resident jydge. The resjdeot !ydge may appoint 2tbeL 

counsel, may confer with respgodent 1 s counsel and thg county 

attorney in order to appoint a responsible person. and may 

do aJJ th i ogs ~ssarv tluough the clerk of court by 

~elephone as jf the resident iydge were personally presgnt. 

( 4 I tet--l:l,et"t---N>ee+~t---t---~he---pe~+t~fty---~he 
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profe~+oftef--per1o..-~++--~~ne-~he-re~pon~-eftd-~ 

~~eh-+ft~u+~y-e~-fte-er~e--mey--dee~-ep~~e+e.--+f--~he 

~e~peftdeft~--dee~--ft~--eooperete eftd--++--reque~~ed--by-~he 

profe~~+efte+-pers..,.y-~he-eou~mey-er~he-re~&ftdeftt--te 

~~M+~-~-e~em+~ .... -by-e-pre+~~ene+-per~n-et-e-~+me-end 

p+aee--de~+~ne~ed--by-~he-~---~-~M+n~+en-se-erde~d 

~ne++-,.e~-eweeed-e-pe~+ed-e+-te~t~t-beurs• 

tbt--When-~he-pre+~~+one+-pe~~on--++r~t-~ee~--~fte 

~e~p..,.deftty--bef&re-he-beq+ft~e~-e~ee+ftB~eny-fte-she++-e+ve 

e-eopy-e+-the-pei:+tflft to the r~pend~eftd-fte++-etp+tt+n 

to--~he--re~endeft't--~e-~e--f'--the-~edfft<!J41ftd-M~ 

~+g"'"-~-~h-+ft-t+te--pft+He9tw FolJowjng tbe jnjtjal 

bearjng. whether before a judge gr justjce of the peace. the 

responoent shall be examined by the professional person 

without unreasonable delay. The examjnat!po may no~~ 

period of 4 hours. The professional person shall immediately 

notify the~± COUNTY ATTORNE~ of hjs findings in oersoo 

or by phone and shall make a written reoort of hjs 

examjnatjoo to the cgurt. wjth copjes to the resgpnd~ 

attorney and the county attorney. ff=tbe-profe22+onot=petsen 

±!± THE FOLLOWING ACTION SHALl BE TAKEN BASED ON THE 

£KQEf5SIONAL PERSON•S FINPINGS: 

(Al IE HE recommends dismissal. he shall additionally 

optjfy cpyosel and the resppndeot shall be released and the 

~~n djsmjssed. Howeyer. the county attorney may. upon 
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gogd cau5e sbpwns request the court to order an additional. 

but og aore than ones exa•ination by a different 

professional person for a period of no aore than 4 hours. iE 

fHf=PftQfE5ff$tsk=ffft5tlt Ui ff=fHE:I'R8FH5tBN&t=ffft5BH 

(B) If ~ FINDS THAT tOMMITMENJ PBQtEEDINGS SHQULQ 

CONTINUE• THF EfHfftf-ftllf Bft8E8 Elf!HIIEJt-E't'AtYAUBft=fftHR---f8 

~IUff-JHf=RfS£18!\IBENf MAY N9f=M:-BfftiltftEl!CEPI AS 

PR8!tfltEB==+ff== Jill§ SEEffttHy HEARING SHALL Bf Hfl Q AS 

StHEQULED. THE 'QURT BAY NOT QBDER FURTHER EVALUATIQN 

fil!IDJ.fi,G THE HEARING UNLESS SOUND BEQICAL REASQNS REQUIRE 

ADQITIQNAL JlftE FQR A CQMPLEJE EYALUATIQNJ SUCH REASQNS 

SHALL BE SET FQRTH IN THE ORDER ALONG WITH THE A!QUNT Of 

AQQITIONAL TI!E NEEDED• 

(5) Bft-tite-f!te~ef' hi !I ellUIMi nai:+oftr-1:fte- professional 

J)fl'son--5ne++--ree-nd-+n-wr-t-t+n~-e+t:M<r-~~~on 

be-d~:s5ed-er- tne-t e--~-ty -two -tTrt--he•r inpe-tien-t 

eotri~n end ~reet-n-t--be- ordered• -+1'-cti-!l•n:seJ i :s 

~~ndedy-~ne~-t+en-~-be :s~•.ar++y-d+~sedw Ihe 

pe-t+Hett--5hri't---tte-d+flt+:ssed--i+--tite-f'~eni:-eeeeph 

•o+ttft-tef'y~ee-tii!O!! nt o r-ad• i :s s ion to e-ltet'l't:e't--heeltl'l-flle++Hy 

eppt"O¥ed---by---the---prefes:sioneJ persen eondwe-t+ng-~ 

8-:seotenty--two-t'f;!t-tl_r-..,e+ve-t+en-erwt~eet-nt be erdered. 

the--t"eee~det+on--:sl'le+'l--be--eeeMI1'ftn+ed-by--e---t"epert 

25 e~~~·~~~e-~-~-the reeem-.n~n-end iden-ti+y+nq 
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any--t~:s~~--o~--eYtt+Hei:T&n- dewiee:s wi'!Teh-~l'le-pt'O~~+ona+ 

~e~oft--e~+eye~+ft--evft't-~8-t+n~--tl'le--t"e:spondent.---~tne 

~t"e+e:s:s+eno+--~et":son-~eeemmeftd:s-tfte~-a-~eYenty-twe-~~t-hoat" 

e.e+~e~+on--ene-~~stment--be--&rdef'edy--not+ee---e+--~~ 

~eeemmenda-t+on---:sl'le++---be---ee+.f.ed--e~ deli•e~d--to-~"e 

re:spenden~.---tl'le--ne~t-~~-k+ny--wheft--kne•ny--eny---p~ 

t"e~peft~+b+e--~&P--the-ee~et ~eppet"i:y-e~d-me+nte~e- et the 

re~aneen-ty-ony-oi:het"-pet'~en-+d~~ed-+n-tl'l~et+t+ony-end 

-the-re:spens+e+~~:sony-+~--eny.--eppo+n~d--by--the--e~tw 

Nottee--~hri+ inel~de ~he--~ ti.ew--and--pleee of the 

~e5penden-t&:s-newt-eppee~anee-be+et"e--tfte--eOHt"i:• 

.cADI tleetf-=ftfit!;fESi=ftf=fHf=fiitl:tftf¥:itffBftHH-itNi! tqtmtprpbabte 

ORQER DETENTION Of RESPONDENT PENQING THE HEARING UNLESS 

REQUESTED BY THE COVNIY ATTORNEY ANQ UPON THE EXISTENCE OF 

£ROBAALE CAUSE FOR QEIENTIQN. COUNSEL shall be orally 

notified immediately. counsel for the respondent pay then 

request a detention hearing. which shall be held forthwith. 

jn the event of detentjoo• the respondent shall be detained 

in the Jeast restrjctlye setting necessary to assure hjs 

preseoce and assure his safety and the safety of others AS. 

ERQYLQEQ__J.H__JB-1304(5!. He ~~ have the right to be 

~~a_ additionally by a professjooal person of his 

dl2k-a___!ffili!SS objection is made by counsel for the 

-18- SB 413 
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Sll 0413/03 

•~~er-+H++-heer+~-the-eeHrt-~he++--deter~e--whet~r--t~e 1 

z r~peftdent--+~--~r+e~+y-me~e++y-+++-w+t~+n-t~e-de++e+t+en 2 

3 preY+ded-~re+nw--1+-~~++n~-t~e~peede~--~--net 3 

4 ~~+eu~+y--Me~e++y--+++T--~-er-§~e-~~e++-be-d+~~d-eed 4 

:; t~-~t+t+en-d+~~~~dw--++-~-e~rt-++~--the--re~edeet s 

6 te--be-~r+eu~+y~~e++y-+++T-+t-sfte++-erder-t~~pendent 6 

dete+ned-et-e-meete+-hee+th--+ee+++ty--+er--~e~+ee--and 7 

8 treetmeet--net--~eeed+n~--~eYeftty-~we-t~~t-heu~w--HeweYery 8 

9 ~~e-eeurt-•ey-d+~~s-~e~+ee-++-~e-r~~t--e~~ 9 

10 te--eee~t--Ye+Hntery--treetment er--ee.+~en--te e •entef 10 

11 nee+th-Tee+++tyw The responrient shall be present ynlgss his 11 

12 presgpcg bas beep waived as proyided in 38-1304(2!. and he 12 

l3 shall be represented by counsel at all stages of the trial. 13 

lit Tne trial sball bg li•lted to the deter•ination at whetber 14 

1~ or not the respondent js serjously wentally ill wjthjn the 15 

16 meaojng set forth in this chapter. The standard of prgof jn 16 

17 any hearjng held pursuant tp this section js prpof beyond a 17 

19 reasonable dgybt with respect to any physical facts or lB 

19 evjdeoce and clear and cgnyincjng ~yjdence as to all other 19 

lll mattersw-Hentot-dt2order• EXCEPT THAT MENTAL OISORDERS ~ 2() 

ll be eyjdenced to a reasonablg mgdjca] certajnty; jmmjnent ll 

Z2. threat of self-inflicted jojury or jnjyry to others shall be 22 

23 evidenced by oyert acts. sufficiently recent jo tjme as to 23 

24 De__m~terjal and releyant as to thg respoodeot•s present 24 

25 coodjtjon. The professional person appojnted by the court 2~ 
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shall bg present for the trjal and subject to 

cross~examinatione Toe trial shall be governed by the 

Montana rules gf civil procedure except that• if tried by a 

jyry. at least two=tbjrds gf the jurors must cgocur on a 

findiOQ that the patient js seriously mentally jJJ. The 

cqurt may order the trial closed tg the public for the 

protection of the respondent. 1ft upon trialr it js 

determined that the patient js not seriously mentally jll 

withjn the meanjng of this chapter. he shall be discharged 

and the petjtjon djsmissed. 

(8) Per~on~--reee+v+e~ eoeltte~ion end---tre-etwleet 

pHP~~ ~e this see~~-shell be ~iYen a reasonable efte+ee 

o+-n-two++ee+e-pre+e~s+orte+~et""Sert--que++++ed--flt--pt"t>ride 

-stteh-serw;ee:aw The court• upon 1::he showing gf goqd caqse and 

when jt js jn the best interests of the respondent. may 

order a change of yenue.• 

Section 6. Section 38-1306, R.C.M. 19"t7t is amended to 

read as follows: 

"38-1306. Pet+t+en--+or--~m+taeet--------tr+e+-----

de~~r~net+on--8+--eeurtw Posttrial disposition -- petition 

for exteosj?n. t~t-+~-+rt-~e--op+"+oe--e+--~e--pro+~~+eee+ 

per~ertr-+rt--ehe~-e~-the-p~+ent-the-persen-dete+~Uftder 

the-pre•+~+ee§-oT-~eet~-36-+395-doe~-not--re~u+re--fu~ 

eYe+uet+o"---er---treetme~t--he--~8++--be--~e+~ee--w+th+" 

~eYe"ty-two--tT~t--hoH~~---T+y--+n--the--ep+n+ee---o+---~ 

-2.2- SB 413 
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p~~PS~~ne+-~eP~eny-~h~-~~+en~reqn+~s-~uPth~-@ve+ue~+on 

~r-~~.,~-~~~-he-she++-edv~~~-e~rt-aee~~-n~-+~~ 

~heft--~hpee--t3t--deys--+P~m-+he-de~e-e~-de~~~+on-end-she++ 

w+~h+n-the-seMe~+-e-~++e-e--pe~+~+~n--req~~+n~--th~--~ 

p~+en~--be--ee~d-~e--~-~ee++~y--~~r-e-p~d-~+n 

~e~s--e~-~pee--f3t--.o~ftsw---~e-~~"---she++---be 

eee""'t'ftft"H!d---by--e-WP+~~-~~-ftd---e•e+tlllffett--M-the 

pe~~~-eftHT-eftd-J!tftys+ee+-eett!H~+~--~ re~~r~ ~e++ 

e~~eTI'I--~he-pee-~-f'et--~~+flen-eftd-she++--nte~~.,-et'Y 

~~~r-..e+ne~+on deviees whieh -~he--prMess+~- ~·J~• 

e-,+eyed-+n-eYI!t+~«~-~~~---'fhe--prMe-ss iMiel per s~n 

.ey-~,-t:he-pet+errto- in enstoey 

heePTt'l~~he-pt!'I:+Httn-enl r i f de~n~+~n-+~--neees~ery--~ 

ppevent-injary ~e-the-petient ~r ethe~ 

t~t--t:J~~eee+~-M-~~+on-~er-~+i:tllelft--t"tO't-1:~ 

e~eeed-thPee-f3t-.enthsy-~he-e&nrt-she++-+.med+e~y-se~ 

~+ae-end-p+eee-~er-e-he~+n~~-wh+eh-she+T-be-he+d--ftftt--~e 

then-~hree--t3t-deys-~Pfta-the-reee+pt-e+-the-pet+t+oftw--~e 

eear't-•ey-~tend-the-per+ed-~~en-t~t-deys.--'fhe~+~~er 

~he-heer+n~-mey--be--~~ther--e~ended--et-~he-~qu~~ 

eoan~+--~P--the-~e~+en~.---'fhe--eeurt--~e++-~-··~~" 

net+ee--~e-~e--pre~e~+ene+--p~sen--whe---reqn~~ted -the 

eoee+~~.,~~--~he-~e~+en~y-~s-eeunse+~-h+s-ne~t-e+-k+~-when 

knewny-the-re~ens+b+e-~eP~-eepe+n~ed-~y--the--~eurty--end 

the--eeun~-~~&rneyw--*~-eny-t+~-pr+er-te-~he-~e-set-~~ 

-23- SB 'tl3 

1 

2 

3 

.. 
5 

6 

7 

8 

9 

10 

ll 

12 

l3 

lit 

15 

lo 

17 

18 

19 

20 

21 

22 

23 

2't 

25 

SB O'tl3/03 

heeP+~y-~he-pe~+en~y-~-h+s-et~rneyy-mey--r~ues't--e--jury 

tP+e~--whePenpon--~he--~+~-se~-fer-heer+n~-w++~be-veee~ed 

end-the-me~ter-~-en--the--eour~~s--jnPy--ee+eftdsr--~-the 

eer++est--d~e-~s+b+e~--the-me~~p-~ek+nq-~edenee-ever 

e++-ether-metters-en-~he-jury-ee+ender. 

t3t--At-eny~+~-pr+er-~~+e+-en-the-p~~be+ore 

eoart--er-jaryy-the-pe~+ent-.ey-we+ve-~r+e+-end-e+ve-wr+~en 

eo~-te-eeMe+taent-te-e-~~~--~er--e--per+od--net-~e 

e~eeed-~hree--t3t--•en~h~w---5aeh-eonsen~-•a~-be-je+ned-+n 

wr+~~-by--ftk- etterne~ -end--tty--the-~es~s+b+e per~ert 

eppe+nted-b~-~he-eeart. 

t+t--'ffte patien~--she++--be-present end represented br 

eennse+-e~-e++-~~eees-e~-~he-tr~-&nd-the-~e-qae~en-te 

be-d~f'lll+tted-By~he-eott r~ er ja,.,-y-----~he--eese--,..,.,--~ 

she++-be--whHher--~he--pat+ent---+s--~+e-+y-..eMe++y-+++ 

w+~+n-~he-meon+~-~-fe~h-+n~~s-~.--~e--pre~ss+ene+ 

~er~en--who-~+Ted-~e-pet+~-~++-be-pre~en~-+n-eear~-~er 

~he-heer+n~-ond-sabjee~--~o--e~s-e~em+net+en.---'fhe--tr+eT 

~heT~-be--~everned--by-~he-Mentene~a+~-e~-e~v++-preeedare 

eweept-the~~-++-tr+ed-by--s--jaryy--e~--+ee~t--thre~~~h~ 

t3t+t--e+--~he--jttrer~--m~~enear--en--o-~+nd+ne-tho~-the 

pe~+e"~-+s-ser+easTy--men~e+Ty--+++w---The--~+nd+n~--~ey--ne 

eppeeTed--~e-~he-Hen~ene-~tt~e-eeur~-+"-the-~eme-menner-es 

ether-e+v++-me~tersw--~he-~~ord-e~-preo~-+~-eny--hesr+ne 

he+d--~arsaan~--~--t~--~eet+en--she++--be--pPeM-beyend-e 
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~~~sefteb+~-de~t•--*ny-eee~t-mey-e~de~-e-hee~~--e~ed--te 

the4"rl>++e-flw-the-*'t"O"teet+~ttte-~ndentw 

t5tLll--Lal-+~y-Hpen-he&r+n~-ft-+s-detePW+fted-thet-the 

p~t~nt--+s-net-se~+ees+y-me~++y-+++-w+th+n-t~~n+~-e~ 

th+s-eety-he-~e++-be-d+se~-end--the--~t+t+en--~--the 

~~~ss+ene+-pe~sen-d+sm+~~ If it is determined that the 

pet~ftt respondent is seriously •entally ill within the 

meaninQ of this eet chapter the cou~t shall bold a posttrial 

disposition bearjng 9 The disposition hearing shall be held 

within 5 days fincluding Saturdays. Sundays. and bolidan 

~. the fifth day falls go a Saturday. Sunday. or 

bqliday,. dyeing wbjcb tiee the court way order further 

eyaluatjon and treatwent of the respondent. At the 

cgnclusion of the djsposjtjon bearjng. the court snail: 

tetLil commit the pet+ent respgndent to a facility fo~ 

a period of not mo~e than three-t3t months; 

tbt~ order the patient respgndent to be placed in 

the ca~e and custody of his ~elative o~ guardian or some 

other aporop~iate place othe~ than an institution; 

tetLiLil order outpatient therapy; or 

fdt~ make some other appropriate order for 

treatment. 

Lbi No t~eatment ordered pursuant to this subsection 

she++ ~ affect the 0et+ent~ ~~~ custody for a 

period of more than three-t3t months. 
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~ In determininQ which of the above alternatives to 

order9 the court shall choose the least restrictive 

alternatives necessary to protect the pet+ent respondent and 

the public and to permit effective treataent. The court 

shall consider and shall describe in its order what 

alternatives for treat•ent of the pet+eftt respondent a~e 

available, what alte~natives were investigated£ and why the 

investigated alte~natives were not deemed suitable. The 

cou~t shall enter into the reco~d a detailed state.ent of 

the facts upon which it found the respondent to be seriously 

mentally ill. 

~ At any ti.e within the ~ee C3t ~ 3:-onth 

period the patient aay be discharged on the written order of 

the professional person in charge of ~he pet~ ~. In 

the event the patient is not discha~ged within the ~hree (3t 

•enth 3-mgnth period and if the te~• is not extended as 

provided he~ein, the-pet+eftt be shall be discharged by the 

facility at the end of ~ee--t3t •onths without furthe~ 

order of the court. Notice of ~ ~ discharqe w+++ ~ 

be filed with the court ANP THE CQUNTX ATTORNEY AT LEAST 

w+th+n-~+¥e-t5t days o+ PRIOR TO the discharoe. 

tbt~ Not less than t~-t2t calendar weeks o~io~ to 

the end of the th~ee-t3t-Menth 3-montb period of detention, 

the professional pe~son in charoe of the patient AT THE 

PLACE PE PETE~ may petition the court for extension of 

-26- SB 413 



1 

2 

3 

"' 
5 

6 

7 

8 

9 

10 

11 

12 

13 

1#t 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24-

25 

SB Oltl3/03 

the detention period. The petition shall be acco.panied by 

a vritten report and evaluation of the patient•s ~ental and 

physical condition. The report shall describe any tests and 

evaluation devices which have been employed in evaluating 

the patient. the course of treatment which has been 

undertaken for the patient£ and the future course of 

treataent anticipated by the professional person. Upon the 

filing of the petltiono the court shall give written notice 

of the flli~g of the petition to the patient. his next of 

kino if reasonably availebleo the responsible person 

appointed by the court, and to the patient's counsel. If 

any person so notified requests a hearing prior to the 

ter•lnation of the previous detention authority~ the court 

shall i ... diately set a ti .. and place for '~ a hearing on 

a date not 110re than 1:eft-t1ot days fr011 the receipt of the 

request and notify the sa.. people including the 

professional person in charge of the patient. ff==&==HEAfttN& 

JS NBJ==BfjyE5HBy -fHf= liBYftJ=SH#!I::I;==ffftf!t=#ltt=:ilftBEft SF 

EftMMtfMiNf:fft8-N8f=JB EIEEEB 6 K&Nfl§w IF A HEARING IS NOT 

REQUESTEPt THE CQURT SHALL ENJER AN papER Of COMMITMENT fOR 

A PERIQP HQT IQ EXCEED 6 MONTHS• Procedure on the petition 

for extension. wben a hearing has been reqyestedo shall be 

the same In all respectsy as the procedure on the petition 

for the original ~~-t3t~ 3-•onth commitment except 

the patient ,he~ ~ not be entitled to trial by jury. The 
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hearing shall be held in the district court having 

jurisdiction over the facility in which the patient is 

detained unless otherwise ordered by the court. If upon the 

hearing the court finds the patient not seriously •entally 

ill within the ..aning of this~ chapter, ~ petie"~ ~ 

shall be discharged and the petition dis•issed. If the 

court finds that the patient continues to suffer fro. 

serious .. ntal illness. the court shall order co~•itmento 

custody In relatives, outpatient therapy~ or other order as 

set forth In subsection t§tL41 of this section except that 

no order 'he++ ~ affect his custody for .are than ~-t6t 

months. In its ordero the court shall describe what 

alternatives for treat.ent o~ the patient are available, 

vhat alternatives were investigated, and .my the 

investigated alternatives Nere not dee .. d suit~ble. The 

court shall not order continuation of an alternative which 

does not include a 

treatment for the 

continuation of an 

finding that a 

treatment exists. 

ca.prehensive, individualized plan o~ 

patient. ~ A court order for the 

alternative shall include a specific 

coMprehensive, individualized plan of 

t~t~ Further extensions .ay be obtained under the 

sa.e procedure described in subsection t6tLJl of this 

section except that the patient's custody 'haf+ max not be 

affected for more than ene-flt year. without a renewal of 
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the co~~itment under the procedures set forth in subsection 

f6tLll of this section, including a statement of the 

findings required by subsection t6ti11• 

f6t~ At any time durino the patient's commit•ent the 

court may on its own initiative or upon application of the 

professional person in charge of the patient, the patiento 

his next of kino his attorney, or the responsible person 

appointed by the court• order the patient to be placed in 

the care and custody of relatives or guardians'r or to be 

provided outpatient therapy or other appropriate place.ent 

or treatment.• 

Section 1. Section 38-1307, R.c.M. l94lo is a.ended to 

read as follows: 

•38-1307. Emergency situation petition 

detention. (l) When an emergency situation exists, a peace 

officer may take any person Mho appears to be seriously 

mentally ill and, as a result: of serious mental illness, to 

be a dan~er to others or to himself into custody only for 

sufficient time to contact a professional person for 

emer9ency evaluation. If possible, a professional person 

should be called prior to taking the person into custody. 

121 If the professional person agrees that the person 

detained appears to be seriously mentally ill and that an 

emergency situation ~eftU+ne+y exists, then t:h~ person may be 

detained AND TREATED until the next regular business day. 
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1 At that timer the professional person shall e+~-eeHS~ 

z e-nt..,-.n:t.er-.,-e-+1-~he !!let. It .._J>f'OY'i'dett~ or in !le~ 

3 3~5 or !!hell release the detained person or fjle bjs 

.. findings wjth the county attorney who• if be deter•jnes 

5 probable cause to exist. sball file the petition provided 

6 £2L__jn 36-1305 jo the county pf tbe respoodgnt•s residence. 

7 In either case, the professional person shall file a report 

8 with the court explaining his actions. 

9 t3t--when the IM!io it l-Oft Is fi 1 etlv eft.er en emer~eney 

10 ~+-~ e06rt .a,-oPdeP-iohe-~~pendent det.oined ~r 

11 the amoant of ti .. neeesserr for o profe~sionet per••• too 

12 weet.ion 

13 

1 .. t.he--eoaP-t.--+n--no--eese sho~ stteh detent. ion -eweeetl 

15 t.-n~1'otl--~~-hotor-i'ro.-tite-tt.e-of'-iohe-f i 1 i "" of the 

16 petition.--5oturdey'r Sttntle,v 8ftd Je4el holidays sfte++--not 

11 be-+ne'htletl--+n-eo.pttt:-Htg-the-t:wem:y-+--~_.,_r-,er+ect. 

18 ~he-eettt'io-Moy-e~optler-the~&ndeftt tlet.eined-dtl~iohe 

19 ~eYeftty-t.wo--~tt--hotlt'--ewelttetion entl-iot'eet•~nt periody-+f 

20 ot'det'edy-entl-th~-tl'te-per+od-c+-iohe-~nq on +n+t.+e+ 

21 eo-+t•ent.-r--H-he+d .. ---No--,ef"+ott-of'-tle-tent.+en--he++-be 

22 oPdeped-to .,-t...,e-eottt't!-ptt~tten t t; e t:h+--~eet+en--11ft+e--iohe 

23 e~Pt--f+nd~-thet-~tleh-deioeftt+eft-+~-pequ+Ped-+n-tfte-+nt:~t 

24 ef-pttb•+e-sefet.y-or--the-~e-er-~of'et:y-e+--t.he--re~pOftdeniow 

25 •n--order--of--det:ent:+on--~--+ne+ttde--e-st.oteMent.-ef-the 
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•~ue+-be~s-f~he-&rd~• 

f"ot--Aft1" persen~+ned-"tft"'!tu&M-~~~en-:!thaH 

be-~rine<t-+"-1!he-+ees~-reHt-+~+¥e-en•+rott8eft1o-reqtri-1'~e 

prei!ee~-~-++n-ftftd"-t'hys+ee+--"t~y-ef'-~he l!le r so" -~~rifted 

dne111ed-ptWs-"t ~o t!~-seei:+otl sl\etl be det:ai"ed +tt-a 

-m:a+--heal th i'ae++n.,.--A-,et"_,__., be detained +n-a-:;e++ 

or-et:her-e&rree~ I anal -•ee++H:y---+y--+~-mr-.ent:tt+-~h 

+ee+++~y--+s--a.a++ab+e--or If t:he-eooi1ab1e ee"tol health 

+ae+~ies ore inede~uot:e t:e proteet:-~e perso" de~e+~d 

t:he pub1 lew -h-seon-ti'S-e- eent:al he~h--f'ae+H·~·y--tt

e'W'e++ab~--er ~he sit:~et:+oft has ehen~d e.ff+elently ~6ft 

a'W'oileble ee"~a+--hee+t:h- feeilit:y- is ede~~ete--for---t:he 

prot:eet:i- ~-~- person det:o+nee end of ~he~~_.,._ 

t:he-de.,eined persen shell be t:rens~erred free -t:he--je++--er 

eerree*+onol--foe+l+~-t:e-t:h• •ental heel~h feeilit:y.--Tft-ftft 

ee----,haH--e--person -b~rined--+fol---jtri+--er--~ 

eer~+onel--he+H~y"-t'arsae"t to t:t~+s-~t:ien for a longer 

,.,.+od-of'-t:+-e-i:._,_i1-fl!~a i red for ~he eoan~r~rney--t:e 

f+le----~it'ion tlftd-,__-pt"ofe~~-- t:o e-pfeioe 

h+~+el-e-lll+mtt!+ot~-end-+n1!t:t+ry-aml-t"ef>er~--f+n<t+~ 

~o-the-eeur~ ... 

tStLll The county attorney of any county may make 

arrangeeents ~ith any federal, state, regional, or private 

mental facility or with a mental health facility in any 
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county for the detention of persons held pursuant to this 

section.• 

Section 8. Section 38-1308, R.C.K. 1941o is a.ended to 

read as follows: 

•38-1308. OUtpatient care -- conditional release. (1) 

Wh~ in the opinion of the professional person in charge of 

a .ental health facility provldin~ involuntary treateent, 

the coe111itted person can be appropriately 

outpatient care prior to the expiration of the 

served 

period 

by 

of 

com~~~itll!8nto then seeh outpatient care eay be required as a 

condition ror early release for a period which, when added 

to the inpatient treateent period, 'he++ .ax not exceed the 

period of ca.•iteent. If the eental health facility 

designated to provide outpatient care is ether than the 

facility providl~ involuntary treat .. nto the outpatient 

facility so designated ~ust agree In ~ritinq to assu111e such 

responsibility. 

(2) The ~ental health facility designated to provide 

outpatient care or the professional person in charge of the 

patlent•s case aay modify the conditions for continued 

release ~hen :!tueh ~ modification Is in the best Interest 

of the patient. This includes the authorization to tra~ 

the patient to another mental health facility designated to 

prgyjde outpatient care proyided the transfer is in the best 

interest of the patient and the outpatient facjljty so 

-32- SB 413 
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designated agrees jn wrjtjng to assu.e responsibility. 

Notice of an Intended transfer shall be gjyen to the 

pcofessjgnal person in cbarge Of tbe .ental bealth facility 

that proyjded the inyoluntary treat .. nt• 

(3) It the .aotaJ health facility designated to 

provide outpatient care deter~ines that a conditionally 

released person Is falling to adhere to the ter•s and 

conditions of his release, and because of that failure bas 

becoMe a substantial danger to hl•self or other persons. 

then, upon notification by the Mental health facility 

designated to provide outpatient care, or on his own .ation• 

the professional person in charge of the patient's case IHY 

order that the conditionally released person be apprehended 

and returned to the facility fro. which he was conditionally 

released. The professional person in charqe of the patient's 

case aay •odify or rescind ~ lba order at any t!~. The 

professional person shall .ail or deliver notice to the 

person detained, his attorney, if any, end his guardian or 

conservator, if any, his next of kino if known, and the 

responsible person appointed by the court. Tbe sherjff of 

the county where the eental health facility is located and 

frqa whjcb the patient js being transferred bas the dut~ 

transporting a patient under the proyjsjons of this 5ectiOO• 

(It) The proceedings set forth in subsection (31 of 

this section •ay be Initiated by the professional person in 

-33- SB ltl3 
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charq·e of the pat! ent• s ~se on the sa- basis set forth 

therein without the profes~ional person requiring or 

ordering the apprehension and detentton of the conditionally 

released person. 

l:lpeft--p+t"ft+ert--ef'--~~+ed-oi'-ee••i t-nt, or-when 

~he-pat+eftt-+s-~e~ed--frea ea~oatien~ earew nee+ee--+n 

w~+~+n~--~e--~e--ee.~--wh+eh- eea•i~ed-~ patient +or 

t~~~sha~be-prewided bt the- p~o•eaaiene+- person in 

ener~e e• the patient• 

{51 Ngtjce in writing to tbe cpurt wblch cgw•ltted the 

patient fgr treatwent AND TH£ CQUMIJ ATIQIHEY MHQ INITIATED 

THE ACTION shall be provided by tbe prgfetsiopal person jn 

charge of him at Jea$t 5 daxs prjgr to his release {rge 

cp.witaent or outpatient care.• 

Section 9. Section 38-1309, R.c.M. 19~1, is a~ended to 

read as follows: 

•38-1309. Right to counsel and appeal exa•ination 

of respondent records. flt The person alleqed to be 

seriously .entally 111 shalt he¥e ~ the right to be 

present at any bearing or trial. If be bas no attorney, the 

judge shall appoint an--et~erne, gne to represent hie at 

either the hearing or the trial~ or botn. who shall be 

comgeosated from the public funds of the county wbere the 

respondent resjd@s. ~i'--tl'le--eettff-de+;et"trifte,--tl'te1:-1ohe 

~e!t!'Ondeftt--+~-i'+nltfte+eHy--'rie-to-eep+e r en e ttorne , ..--tt'le 
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e-~~~~~-eetm-+-wtte-flttl++--e--eooape""::~ed--floeM 

~he-pub++e-+ends-o+-~e-e~whe~-~he-responden~ ~des• 

The county of residence shall also pay all preco~mit.ent 

expenses including transportation to a .ental health 

facility Incurred in connection with the detention, 

examination, and precoamitment custody of the respondent. 

Ibe fact that a person js examjpede hospjtaljzedt or 

recejyes wedjcal. psychologjcaJ. or other mental health 

treatwent pu'rsy.;mt to this chapter dges not; relieye a third 

party fro• a contractual obligation to pay tor the cost ot 

\be exa•ina\iOO• hg$pitaljzatjgn. gr treat .. pt. 

(2) The respondent or tbe responsjble person.appojnted 

by the court .ay secyre an attorney gf his gwo chgtce apd at 

his own expense to reoreseot the responaent- The rPspondent, 

his attorney, or the responsible person appointed by the 

court may secure a professional person of his own choice to 

exa~ine the respondent and to testify at the hearing before 

the court or jury as to the results of his examination. 

(3) 1f the person wishing to secure the testimony of a 

professional person is unable to do so because of financial 

reasonsy and If the respondent joins in the request for s~ 

~ examination, the court shall appoint a professional 

person other than the professional person requesting the 

co.-itment to perform the examination. Whenever possible, 

the court shall allow the respondent a reasonable choice of 
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an available professional person qualified to perform the 

requested examination who will be coepensated from the 

public funds of the county where the respondent resides. 

(4) Every respondent subject to an order for 

short-term treatment or lonq-ter• care and treatment shall 

be advised of his right to appeal ~ ~ order by the 

court at the conclusion of any hearing as-a tb2 result of 

which such an order may be entered. 

(5) Records and papers in proceedings under this ee~ 

chapter shall be aaintained separately by the clerks of the 

several courts. Ypoft--~he release of an,-respondent-Gr 

p~+~ Five days prior to the release of a respondent or 

patient, the facility shall notify the clerk of the court 

w+tn+n-++.a-tS' ders ·~~he releesew and the clerk shall 

i..ediately seal the record in the case and o•it the naMe of 

the respondent or patient from the index or Indices of cases 

in ~h ~ court unless the court orders the record opened 

for qood cause shown.• 

Section 10. Section 38-1310, R.c.H. 19~7. 

to read as follows: 

•38-1310. Transfer or commitment to 

is amended 

facility 

procedure. No person who is in the custody of the department 

of institutions for any purpose other than treatment of 

severe mental illness she++~ be transferred or committed 

to a mental health facility for more than 10 days unless 

-36- SB ltl3 
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~~eh ~ transfer or co~it.ent Is effected according to the 

procedures set out in this~ &hapter• Kpweyer. proceedings 

for !nyolyntary cgwaitment eay be comaenced In tbe coynty of 

the •ental health facility ybere tbe per5QO !so in the 

coynty of the instjtytlon fro• wbich the person wa5 

transferred to the •ental health facility. or jn the county 

of the oerson•s residence. Nqtlce qf a transfer shall be 

gjyen l..adiately tg any as$fgned cgunsel at the mental 

health facility and to the parent$ of •lngrsa gvardiaps. 

resppn5ible persons• pr cgnseryatort• a5 tbl case •ay be.• 

Section ll• Section 38-1313, R.c.M. 19~7. is aeended 

to read as follows: 

•38-1313. Civil and legal rights of person coeeitted. 

(l) Unless specifically stated In an order by the court, a 

person involuntarily coMmitted to a facility for a period of 

evaluation or treatMent ~ ~ not forfeit any legal 

right or suffer any legal disab·il ity by reason of the 

provisions of this act except Insofar as it •ay be necessary 

to detain the person for treateento evaluation~ or care. 

121 Whenever eny ~ person is coeeltted to a eental 

health facility for a period of ~P«e-t3t eonths or longero 

the court ordering the co .. itMent may •ake an order stating 

specifically any legal rights which are denied the 

respondent and any legal disabilities which are ieposed on 

hi•• As part of its order. the court •ay appoint a person 
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to act as conservator of the respondent's property. Any 

conservatorship created pursuant to this section she++ 

~~te tereioate5 upon the conclusion of the 

coaeiteent if not sooner ter•inated by the 

involuntary 

court. A 

conservatorship or ~uardlanship extending beyond the period 

of involuntary coeMit .. nt .ay not be created except 

according to the procedures set forth under Montana lav for 

the appoint.ent of conservators and guardians generally. 

(3) •ny A person Mho has been c-ltted to a .. ntal 

health facility pursuant to this~ shell be &bapter is 

autOJaatically · restored upon the ter•l.-tion of the 

caa.lteent to all of his civil and legal rights which •ay 

have been lost Mhen he was coa.itted. This subsection ~ 

dges not affecto however, any a guardianship or 

conservatorship created independently of the coamit.ent 

proceedingsy according to the provisions of Montana law 

relating to the appoint•ent of conservators and guardians 

generally. *"Y A person who leaves a eental health facility 

following a period of evaluation and treateent shall be 

given a written state .. nt setting forth the substance of 

this subsection. 

(~) ~A person co••ltted to a •ental health facility 

prior to ~he~~~~¥«-dete of th+s-~-she++-enjoy July 1, 

1915. enjoys all the rights and privileges of a person 

co••itted after the~~ee~¥e ~ date o+-~~. 
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(5) No person who has received evaluation or treat.ent 

under any ~!_the provisions of this ~she++ chapter may be 

discriMinated against because of ~ueh lb4t status. For 

purposes of this section. •discriMination• eeans qlving any 

unfavorable weight to the fact of hospitalization or 

outpatient care and 

present capacity to 

treat.ent unrelated to a 

.eet standards applicable 

person's 

to all 

persons. The fact that a person has received evaluation and 

treataento wHether voluntarily or involuntarily, at any ~ 

-ntal health facility stleH a;u not be adaitted into 

evidence in -,r 

co••it-nt or 

conservator 

~ subsequent proceeding for involuntary 

for the appointeent of a quardlan or 

coaru-of==t:reo"tMttt-=11M=--tfte==:amr1:==tte:tt:rl!tft==-ttmt==t:M 

A DETERMINATION Of THE PRESENT CONDITION Of THE RESPONQENT 

OR THE PROGNQSIS FOR TREATMENT IN THE PRESENT CASE AND THE 

JUQGE DETERMINES THAI THE NEEQ FOR THE EYIQENCE QUIWEIGHS 

THE PREJUQICIAI EFFECT OF ITS AQMISSIQN.• 

Section l.Z. Section 

to read as follows: 

•38-1322. Treat~nt 

38-132Zo R.C.M. 1941o is amended 

procedures restrictions. 

Patients have a right not to be subjected to treatment 
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procedures such as lobotomy, adversive reinforce•ent 

conditioning, or other unusual or hazardous treatment 

procedures without their express and informed consent after 

consultation with counsel, the legal guardian, if anyo the 

responsible person appointed by the courto and any other 

interested party'of the patient's choice. At least one ~t 

of those consulted must consent to the treateent along with 

the patient's counsel. If there is no responsible person or 

if the responsible person appointed by the court Is no 

longer available, then a responsible person who is in no way 

connected ~ith the facility or with the departeent of 

institutions shall be appointed before any such treateent 

procedure can be employed. The facility shall send notice 

of intent to eep1oy extraordinary treat .. nt procedures to 

the patiento his next of kin, if knowno the legal quardian, 

if any, the attorney who most recently represented him~ and 

the responsible person appointed by the court at least ~ 

tlOt days prior to the co.-ence~ent of ~en ~ 

extraordinary treateent progra •• • 

Section 13. Section 38-l324o R.C.H. 1941o is amended 

to read as follo~s: 

•38-1324. Treatment plan for patient established. (It 

Each patient admitted as an inpatient to a mental health 

facility +e~--e~~od-of mere ~heft-seveft~, ~wo f~~t~s 

shall have a co•prehensive physical and eental examination 
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and ~eview of behavio~al status within ~~y-e+~lt8~ 

hou~s afte~ adMission to the ~ntal health facility. 

(2) Each patient shall have an individualized 

treat.ent plan. This plan shall be developed by approp~iate 

p~ofessional pe~sons including a psychiat~isty-if teesoneb~ 

eYe~+e and shall be i~ple.ented &S-3eeft-es-~essibtew-+n 

eftY-eYeft~Y no late~ than ~-t§t ~ days afte~ the 

patient's adMission. 

shall contain: 

Each individualized t~eat.ant plan 

(a} a state.ent of the nature of the specific probleMs 

and specific needs of the patient; 

(b) a state.ent of the least ~est~ictive treat .. nt 

conditions necessary to achieve the purposes of ca..it.ant; 

(c) a desc~iption of inte~.ediate and long-range 

t~eatment goals, with a projected ti~table for their 

attainment; 

(d) a state .. nt and rationale to~ the plan of 

treatMent fo~ achieving these inte~aedlate and long-range 

goals; 

(e) a specification of staff ~esponsibility and a 

desc~iption of proposed staff involvement with the patient 

in o~de~ to attain these t~eateent goals; 

(f) criteria for ~elease to less rest~ictive t~eatment 

conditions, and criteria fo~ discharge; and 

(g) a notation of any therapeutic tasks and labo~ to 
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be peTformed by the patient. 

(3) As pa~t of his tre.....,nt plan, each pati'ent shall 

have an Individualized afte~ care plan. This plan shall be 

developed by a professional person as soon as practicable 

afte~ the patient's ad•ission to the facility. 

(It) In the lnte~ests of continuity of care, Whenever 

possibley one p~ofessional pe~son (who need not have been 

involved with the develo~nt of the t~eat.ent plan) shall 

be responsible for supervising the i~leeentation of the 

treat~ent plano integrating the various aspects of the 

treateent progr~ and recording the patient's progress. 

This professional person shall also be responsible for 

ensurinq that the pa~ient is released, where approprla~e, 

into a less ~est~ictive form of t~eatment~ 

{5) The treat.ant plan shall be continuously reviewed 

by the p~ofesslonal pe~son responsible for supervising the 

l•ple.entation of the plan and shall be .edified if 

necessary. Moreovero at least every ft+~-t9Dt days, each 

patient shall ~eceive a .. ntal examina~ion fromy and his 

t~eatment plan shall ~e ~eviewed byy a p~ofessional pe~son 

othe~ than the professional person responsible fo~ 

supervising the imple .. ntation of the plan.• 

Section 14. Section 38-1325• R.c.H. 1947• is amended 

to ~ead as follows: 

•36-1325. Examination following commit.ant. No later 
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.... 
1 than ~+~~eeft-t+St ~ days after a patient is committed to a 1 charged with eyaluatjng or treating the patient. These 

2 aental health facility, the professional person in charge of 2 records shall include: 

3 the facilityy or his appointed, professionally qualified 3 (1) identification data, including the patient's legal 

ft agenty shall ewe.+ne reexamine the co.mitted patient and 4 status; 

s shall determine whether ~he patie~ he continues to require s (2) a patient history, including, but not limited to: 

6 co .. itaent to the facility and whether a treat•ent plan 6 (a) fami 1 y data, educational background, and 

7 complying with this ee~ chapter has been imple.ented. If 1 employ.ent record; 

8 the patient no longer requires commit.ent to the facility in 8 (b) prior medical history, both physical and mental, 

9 accordance with the standards for commitment, ~~-e 9 including prior hospit.al ization; 

10 he must be released 10 (3) the chief complaints of the patient and the chief 

11 i-.ediately unless he agrees to continue with treat.ent on a 11 complaints·of others reqarding the patient; 

12 voluntary basis. If for soynd professional reasons a 12 (4) an evaluation which notes the onset of Illness, 

13 treat.eot plan bas pot been imple-ented• this fact sball be 13 the circumstances leadinq to ad~isslono attitudes, behavior, 

lit reported IQ6ediately to tbe prptesslgpal person in charge pf lit estiaate of intellectual functioninqo .. .ary 'unctioning, 

IS the fac!ljtyt the director of the department of lS orientation, and an inventory of the patient•s assets in 

16 joJtltutions. tbg mental djsabjlities board of yisjtgrs• and 16 descriptivey-nc~ ratber than interpretatlvey fashion; 

17 the patient•$ coynseJ.• 11 (S) a su..ary of each physical exaMination which 

18 Section 15. Section 38-1328, R.C.M. 19it7o is aaended 18 describes the results of the examination; 

19 to read as follows: 19 (6) a copy of the individual treatment plan and any 

20 •38-1328. Records to be maintained. Complete patient 20 modifications thereto; 

21 records shall be kept by the mental health facility and 21 (7) a detailed sumaary of the findings •ade by the 

22 shall be available to any ~~~efta+ person ~-e~~ey 22 reviewing professional person after each periodic review of 
~ ~-

23 authorized In wrtting by the patient and the board. !be 23 the treat.ent plan which analyzes the successes and failures 

2it recprds shall alsp be made ayajlable to apy attorney charged 2it of the treat-.nt prograM and directs vhatever modifications 

25 wjtb representing the patient or any professional person 25 are necessary; 
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(B) a copy of the Individualized afte~ ca~e plan and 

any modification~ the~etow and a su.ma~y of the steps that 

have been taken to imple~nt that plan; 

(9) a .edication histo~y and status, which includes 

the signed o~de~s of the p~escribing physician. The staff 

pe~son ad•iniste~ing the .edication shall indicate by 

signature that o~ders have been ca~~ied out~£ 

(10) a detailed su .. a~y of each significant contact by 

a p~ofessional person with the patient; 

(11) a detailed su~a~y on at least a weekly basis by a 

professional pe~son Involved In the patlent•s treat.ant of 

the patient's prog~ess along the t~eat.ent plan; 

(12) a weekly su .. a~y of the extent and nature of the 

patient's work activities and the effect of such activity 

upon the patient's p~og~ess along the t~eatment plan; 

C13) a signed o~de~ by a p~ofessional person for any 

~est~ictions on visitations and co..Unications; 

(14} a sloned orde~ by a professional pe~son for any 

physical ~estraints and Isolation; 

(15) a detailed su~~y of any ext~ao~dlnary incident 

in the facility involving the patient to be ente~ed by a 

staff me•be~ noting that he has pe~sonal knowledge of the 

incident o~ specifying his othe~ sou~ce of info~mationy and 

initialed within ~wen~ur--t24t hou~s by a p~ofessional 

pe~son; .il1UI 
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(16} a su-.a~y by the p~ofessional person in charge of 

the facility or his appointed agent of his findings afte~ 

the ~+~~tT5t-dey 32=dax ~eview p~ovided for in seet:hm 

38-1325.• 

Section 16. Section 38-1330, R.c.M. 191t7w is a.ended 

to ~ead as follows: 

•38-1330. Mental disabilities boa~d of visitors 

creation and ~esponsibllities. C1l The governor shall 

appoint a .ental disabilities boa~d of visitors. The board 

shall consist of five ~t pe~sons represent.ing· but; not; 

) i•lted to COD5Ugrse tlw Mdica) ICiAftCel ~ QQt!QR$ Qf 

MEDICINE. aod tbe bftbayjoraJ IGiences• at least three ~ of 

who. 'he++ .ax not be professional persons and at least one 

t+t of who• shall be a representative of an orQanization 

concerned with the ca~e and welfare of the mentally 111. No 

one .ay be a .embe~ of the boa~d who is en A FUlL-TIME agent 

o~ e•pl oyee of ~lte AIH. .IJ::1£ depart111ent 

A&Eftt¥-8F=tti£~!*ff Of INSTITUTIONS or o+--eny a .antal 

health facility affected by this~ chapter• EXCEPT THIS 

PROHISITIQN DOES NOT AFFECT ANY ENPLQYEE Of A STATE COLLEGE 

OR VNIVERSIIy. If a boa~d of similar title and structu~e Is 

created in any act concerning the t~eatment of the mentally 

~eta~ded o~ developmentally disabled, then ~ one board 

shall be c~eated to perfor~ the functions ~-e~-+ft Af both 

ee~' and the boa~d so created shall include at least one t+t 
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representative of an orqanization concerned with the care 

and welfare of the ~ntally ill and one t~t representative 

of an organization concerned with the care and welfare of 

the mentally retarded or developMentally disabled. 

(2) The Mental disabilities board of visitors shall be 

an independent board of inquiry and review 

the treatment of all persons either 

to assure that 

voluntarily or 

involuntarily admitted to a mental facility is hu.ane and 

decent and .aets the require.ents set forth in this ~ 

chapter. 

(3) The board shall review all plans for experi.antal 

research involving persons ad•itted to~ a mental health 

facility to assure that the research project is hu.ane and 

not unduly hazardous and that it c~plies with the 

principles of the state.ant on the use of huaan subjects for 

research of the ~erican association on •ental deficiency 

and with the principles for research involving huaan 

subjects required by the United States depart•ent of health, 

education, and welfare. No experiMental research project 

involving persons ad•itted to eny a mental health facility 

affected by this eee-~e++ Chapter may be co-.enced unless 

it is approved by the mental disabilities board of visitors. 

(4) The board shall, at least annually, inspect every 

nental health facility which is providing treatment and 

evaluation to any person pursuant to this ~ chapter. The 
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board shall inspect the physical plant, including 

residential, recreational, dining, and sanitary facilities. 

It shall visit all wards and treatment areas. The board 

shall inquire concerning all treatnent prograns being 

i•ple.anted by the facility. 

(5) The board shall annually Insure that a treatMent 

plan exists and is being iMplemented for each patient 

admitted or coMmitted to a Mental health facility under this 

ee~ chapter. The board shall Inquire concerning all use of 

restraints, isolation, or other extraordinary measures. 

(6t The board may assist any patient at a mental 

health facility in resolvlnq any grievance he may have 

concerning his co .. it.ent or his course of treatment in the 

facility. 

J7l Tbe board 5ball enplox and be re5non5ible for 

full-tiee legal coun5el at the Harw Springs state ho5Pital. 

wbp5e re5P005ibjljty 5halJ be to act on behalf of all 

patient$ at tbe jn5tjtytjon. The bgard 5hall jn5ure that 

~here js $Ufficient legal staff and facilitie$ to jn5yre 

availability to all patient5 and 5hall require that the 

aopojnted coyn5el periodjcally interview every patient and 

g~--~file$ and records. The hoard may employ 

additional legal cgynsel fgr representation of patients in a 

~jmjlar manner at any other eental health facility hayjog 

inpatient capabilitY• fbe==expen2e=-of= the legal CQUft#et 
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emp~ hy:the=boerd=aboJJ be paid==by:=tbe depnrt.,nt of 

pofd=to-tbe=teoo+=cognaeJ-ewptQXCd=by=other=2tete==Qgencieaw 

t~t~ If the board believes that any ~acility is 

failing to C<••ply with the provisions of this~ chapter in 

regard to its physical ~acilities or its treat .. nt of any 

patient• it shall report its findings at once to IHf 

PROFESSIONAL PERSON IN CHARGE OF THf FACILITY AND THE 

piRECTOR Of THE PEPARJMEN[ DE INSTITUJIQNS AND, IF 

AU.Bllf•RUIE AFTER WAITING A REASONABLE TIME fOB A RESPQNSE 

FBQM SUCH PRQFESSJQNAL pERSON• THE BQARD MAY NOTIFY the next 

of kin or guardian o~ any patient involved. the responsible 

person appointed by the court ~or any patient involved• ~ 

prot'eaa+ono+--pet"SSO't-+ft-ebor<Je of t:he <foc+Ht:yy~-d+fltet:or 

e-f'-t:be-<!leport:-~+rtat:ittJtia-... and the district court 

which has jurisdiction over the facility. 

t8tL2} The .antal disabilities board of visitors shall 

report annually to the governor and shall report to each 

session of the Ment':Oftft legislature concerning the status of 

the ~ntal health facilities and treat.ent programs which it 

has inspected. 

t~tLlnl The .ental disabilities board of visitors shall 

be attached to the governor for ad•lnistrative purposes. It 

may employ staff for the purpose of carrying out its duties 

as set out in this ~ chapter,• 
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1 Section 11. Section 38-1331• R.t.M. 1941• is a .. nded 

2 to read as follows: 

3 •38-1331, 5-t>ertdor<!la---f'Of'--t:reot:..ent:---t-e--i<-

~ Statement of rjghts to be furnished and pasted• Each patient 

5 ond--h+~--ne•t:-~-k+OT--<Jaordion.--e~~ or--t:M 

6 re~+b~-per§eft-~+ft~-&y--t:he cotlt't: shall pro111ptly 

7 upon ~i'le-pn+~ ~ ad111ission receive. in language he 

8 understands. a written not:+ee... statement TU I' CIIW'9U-~...-...r:::-

9 t~nderM:IHIMT- af ell t:he abe•• atoertderd- fer ede~ 

10 treet:fteftt: pf all of hjs cjghts un4er this chapter. includjng 

11 t.he r i gbt. to treatMnt- • J.IW r I tJbt. t.p the devel apepm. pf a 

12 treat.went plap. apd t.he right. to apd t.be ayajlabillt.y gf 

13 legal cm•n$elw and the rules tar patient labpr. In addition 

14 a copy of a++ the abooe atondorda the foreg0 ipg $t.•t.eweot. 

15 shall be posted in each ward.• 

16 SECTION lie SECTIQN 38-1232. &.C.M. 19!7w IS AMENQEO 

17 TQ REAP AS FQLIQM$: 

18 •38-1232, Mental disabilities board of visitors--

19 duties. (l• The governor shall appoint a .ental disabilities 

20 board of visitors. The board shall consist of five +5~ 

21 persons representing but not Jiajted to consywers. dpctors 

22 of medjcioe• apd t.he behaylprjal scjepc•$• at least three 

23 t3t of who~ '""++ max not be professional persons and at 

2Lt least one t+t of who• shall be a representative of an 

l5 organization concerned with the care and welfare of the 
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develop•entally disabled. No one •ay be a me•ber of the 

board who is en a full-time agent or e•ployee of +he 40¥ 

departDent ~~~+eft~ or agency gf tbe state or e+--eftY 

residential facility affected by this act• exceot this 

prohibjtipn does not affect any eaplgyee gf a state college 

or uniyersjty• If a board of similar title and structure is 

created in any act concerning the treat.ent of the Dentally 

ill, then gnly one t+t board shall be created to perfor• the 

functions 

shall include at 

.llf both 8eft and the board so created 

least one ~ representative of an 

organization concerned with the care and welfare of the 

.antally ill and one representative of an organization 

concerned with the care and welfare of the Dentally retarded 

or develo~entally disabled. 

(2) The •ental disabilities board of visitors shall be 

an independent board of inquiry and review to assure that 

the treatDent of all persons ad•itted to a residential 

facility is bu.ane and decent and .eats the requirements set 

forth in this act. 

The board shall review all plans for experimental 

research or hazardous treat•ent procedures involving persons 

ad•itted to any residential facility to assure that the 

research project is humane and not unduly hazardous and that 

it complies with the principles of the statement on the use 

ol human subjects for research of the American association 
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on mental deficiency and with the principles for research 

involving human subjects required by the United States 

depart Dent of health, education and welfare. No 

experimental research project involving persons aO.itted to 

any residential facility affected by this act ~he++ aAX be 

c~nced unless it Is approved by the .ental disabilities 

board of visitors. The board shall investigate all cases of 

alleged •istreat .. nt of a resident. 

(3) The board shall, at least annuallY• inspect every 

residential facility which Is providing a course of 

residential habilitation and treat.ent to any person 

pursuant to this act. The board shall inspect the physical 

plant, including residential• recreational, dining, and 

sanitary facilities. It shall visit all wards and treat .. nt 

or habilitation areas. The board shall inquire concerning 

all habilitation proorams being i•ple .. nted by the 

institution. 

(It) The board shall inspect the file of each person 

admitted to a residential facility pursuant to this act to 

insure that a habilitation plan exists and is being 

imple .. nted. The board shall inquire concerning all use of 

restraints, Isolation or other extraordinary measures. 

(5) The board may assist any patient at a residential 

facility in resolving any 9rievance he may have concerning 

his ad•ission or his course of treat .. nt and habilitation in 
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1 the facility. 

2 (6) If the board believes that any facility is falling 

3 to comply with the provisions of this act In reqard to its 

"t physical facilities or its treat.ant of any resident, it 

5 shall report its findinqs at once to the professional person 

6 in charge of the facility apd tbe dire&tor of the departwent 

1 of !nstjtu!ions. If appropriate after waiting a reasonable 

8 tiae for a response frge $UCh profes&iqoal Da'$00• the bpard 

9 •ar notify the parents or quardlan of any patient lnvolvedo 

10 the ·.~ext of kino if knovno the responsible person appointed 

11 by the court for any patient I nvol vedo t:lte prefe!l!l+enttfo 

12 pe1',.,--+rt--eha~-of'--t:M- fee i 1 i -tyy-~~~--o+-~ 

13 deeert•en~-of ift!lt:it:et:+OftS and the district court which has 

lit jurisdiction over the facility. 

15 (7) The ftental disabilities board of visitors shall 

16 report annually to the governor and shall report to each 

17 session of the ~eftS legislature concerning the status of 

16 the residential facilities and habilitation proqra•s which 

19 0 it has inspected. 

20 (8) The •ental disabilities board of visitors shall be 

21 attached to the governor for adMinistrative purposes. It 

22 may e•ploy staff for the purpose of carrying out its duties 

23 as set out in this act.• 

2"t SECTioN 19. REPEALER. SECTION 80-1908• R.c.M. 1947. 

25 IS REPEALED. 

-End-
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