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BILL NO. Wé

INTBRORBUCEL BY £,

A BILL POR AN ACT ENTITLED: "AXR ACT TO GERERALLY EREVISE AND
CLARIFY THE LAWS RELATING TC THE COBMRITMENT OF MENTALLY ILL
PERSONS AND TO AMEND SECTIONS %8—1301 THROUGE 38-131Q,
38-1313, 38-1322, 38-1324, 38-1325, 38-1328, 38-1330, ARD

38-1331, R.C.®, 1947."

BE IT ENACTED BY THBE LEGISLATURE COF THE STATE OF SONTAMA:

Section 1. Section 38-1301, R.C.B. 1947, is aamended to
read as follows:

*38-1301. Purpose of aet+ chapter. The purpose of this
as+ chapter is:

{1) to secure for each persos vho =may be seriously
mentally ill or suffering frosm a sental disorder such care
and treatment as will be suited to the needs of the [erson,
and to imsure that such care and treatrment are skillfully
and humapely administered with full respect for the person's
dignity and personal inteqrity;

(2) +e-depriwve-a—person-of-his—liberty-for—purposec—eof

when—shis—ic-done to_accomplish this _goal whepever possikle
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ip a_comsunity—based_setting;
3 to_accomplish this goal n__an__instituticpalized

setting only whep less _restrictive _alterpatives__are

upavailable or_ imadequate and__omnly _whepr a _yperson__is _so

mentally ill as to reguire institutionalized cere; apd
{8) _to _assure that due_process of lav is_accorded_any

person _coming under the provisiops of this chapter.”
Section 2. Section 38-1302, B.C.M. 1947, is amended to

read as fcllows:

"38-1302. Definitions. As used in this aeé chapter,
the following definitions_apply:

(1) ™Board®™ wmeans the mental disabilities board of
visitors created by this aes chapter.

{2) "Court” means she anyY district court of the state
cf Montana.

3 "pepartsent™ means the departsent of instituticas.

{4) ™Emergency situation™ wmeans a situvation im which
any persom is in imsinent danger of death or serious bodily
haras from the activity of a perscn who appears to be
seriously mentally ill.

(5) “mental disorder® means any organic, wsental, cr
esotional impairment which has substantial adverse effects
on an individual's cognitive cr wvoliticnal functions.

{6) "HMental health facility® or "facility" means a

public hospital or a 1licensed private hospital or, a
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community mental health center, or any mental health clinic
or treatment center -approved by the department. No
correctional institution cr facility, or jail, is a wental
health facility within the meaning of this ae+ chapter.

{7) "dNext of kin" shall ipcludey but need not ke
limited toy the spouse, parents, adult children, and  adglt
brothers and sisters of a person.

{8) *Patient™ means a—percon—eenditicd-by—the—agouri—te
a—sovepty-tuo—{Ildp—hotr——ezraitation—or—troatnent-or—foE—a
loager—period a_person_committed by the court for _treatament

for any pericd of_ time.

{9} "Peace officer" means any sheriff, deputy sheriff,
marshal, policeman or other peace officer.

{10} *"Professiopal person® means:

{a) a medical docter, or

{(b) a persen trained in the field of sental health and
certified by the departsent of institotions ip accordance
with standards of professional 1licensing boards, federal
regulationrs, and the Joint ccmmission on accreditation of
hospitals.

{11) “Beasopable medical_ _certainty® meaps _reasonakble

certaipty as__judged_ by _the standards__of a_professiopal

person,
4+ (12] “Respondent™ means a person alleged im a

petition filed pursuant to this ae+ chapter to be seriously
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pentally ill.,

432 (13} “"Responsible person®™ means any perscn willing
and able to assume responsibility for a seriously menfally
ill perscny or person alleged to be seriously mentally ill,
including next of kipy, the person's ccaservator or legal
guardian, 3if any+, representatives of a charitable or
religious organization, or any cther person appointed by the
court to perform the functions of a Bresponsible personll set
out in this aee chapter. Only cne person shald may at any
one time be the Mresponsible person® within the meaning of
this ae+ chapter. 1In appointing a respcamsible person, the
court shall consider the preference of the resgondent. The
court may, at any tise for good cause shown, change its
designation of the #responsible persond.

413} (14} "Seriously mentally ill" seans suffering fros
a wmental disorder which has resulted im self-inflicted
injury or injury to others, or the imminent threat thereof4,
or which has deprived the person afflicted of the ability to
protect his life or health. Nc person may be involuntarily
coamitted to a wmental health facility nor detained for
evaluation and treatment because he is abp erileptic,
mentally deficient, wmentally retarded, senile, or suffering
from a mental disorder unless the condition causes +he
paEser him to be seriously mentally ill within the meaning

of this aet chapter.™
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Section 3, Section 38-1303, R.C.E. 1947, is amended to
read as follows:

"38-1303, ¢voluntary admission — ccst of admission.
(1} Wothimg in this aet—shall chapter may be construed in
any way as limiting the right of any perscm to make
voluntary application for admission at any time to any
mental health facility or professicnal person. An
application for admission to a mental health facility shall
be in writing on a form prescribed by the facility and
approved by the department ef-inatitutiens. It shald is not
be valid unless it is approved by a professional person and
a copY is given to the person voluamtarily admitting hisself.
The form shall contain a statement of the rights of the
person voluntarily applying for admissicn, as set out in
this ae¢ chapter, including the right to release.

{2} 2Any applicant whc wishes to voluntarily apply for
admission to the Montana state hospital shall first obtain
certification fses~the—reqienal-sental—health-—dizester—of
bic—aentat-——heatth—Feqgion—er—if net—soasopablyavailabley
from a professional person that the applicant is suffering
from a mental disorder amd that the facilities availakle to
the mental health region in which the applicant resides are
unable to provide adegquate evaluwatiocn and treatment.

{3) An application for volnntarf admission shall give

the facility the right tc detain the applicant for 10__dajys
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after his _initial admission and for no more than #£iwe-5)

days past his written regquest for release thereaftex.

{4} The cost of involuntarily committing a patient whe
is voluntarily admitted to a mental health facility at the
time the involuntary proceedings are commenced shall be
borne by the county of the patient?'s resideace at the time
of admission,

{(5) The costs of <trapnsportation to a mental health
facility under this section shall be provided by #he
patienty—his-parentsy—guabdiany,—oFr the welfare department of
the county of the patient's residence. However, _if
protective proceedings under Title 91A, chapter 5, have beep

or_are_initiated with respect to _the_ _person, _the welfare

depactment may_ seek reimbursemsnt, If mo_one _else is

avajlable to transport him, the sheriff shall trapspcrt _the

person.

{6) Any person voluntarily entering or remaining in
any mental health facility shbhall enjoy all the rights
secured to a person involuntarily cosmitted to the facility.

{7) dotwithstanding any other provisicn of law, a
ainor who is siEteen—16)} years of age or older may ccosent
to receive wmental health services toc be rendered Lty a
facility or a person licensed to practice wmedicine or
psychology in this state.

(8) Jeluntary Except_ _as_provided by this_sabsecticnp,
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voluntary cosmitaent of a ainor to a mental health facility
for an in-patient course of treatment shall be for a-pexied
ef-po-sere—thea—thitty—{30)—4d4ays the same period of time as
that for ap adult. Unless there has beep a reriodjc peview
and a3 voluntary [pecospitment copsemted to_ by the_ _sinor
patieat apd his counsel, voluntary cosmitment termipates_at
the expiration of 1_year If—bho-—profecnional—persens-in
oharge—ef—a—ninor—patient—deteorniaci—that-the-connitnont
nowld . e jed—of I ki 30}—a
) hall X 3 < . 3 .
sacopdanoe—with-thie acty Counsel shall be appointed for

the minor.

{9) If, in any voluntary comsitment for any period of
tise to a mental health facility, a mimor fails to Jjoin in
the consent of his parents or guardian to the voluntary
commitment, then the comsmitment shall be treated as an
involuntery comaitment. Hotice of the substance of this
subsection and of the right tc counsel shall be set fcrth in
conspicuous type in a cecnspicuous locaticn on any fore or
application used for the voluntary comaitsent of a minor to
a mental health facility. The nctice shall be explained to
the minor by the professional gperson approving the
application.™

Section 4., Section 38-1304, B.C.M. 1947, is amended to

read as follows:

I
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"38-1304, Rights and waiver of rights. (1) Whemever a
person is involuntarily detained, or is examined by-a
prefassienal—persen pursuvant to seetdiesn 38-1305, er—is

ified . 1314 ; s . N .
to—seotion—38-3305—95-38-1308y the person shall be informed
of his constitutional rights and his rights under this as#
chapter. A person may waive bis psecedusal rights, prewided

. g : . Lagl i s . 11 a or__his
rights may_ _be waived by bhis coumsel and respcnsible person
acting_together if a record is_made of the reasons _for _the

waiver. The right to counsel in-a-hearing-hold parsuant—4+e
segtion—38—1306 may not be waived, The right to treatment

provided for in this ae¢ chapter may not be waived,

{2} Ia—+the-vase-of-a-peEsSes—wvhe—hic—Dbeendetiined—feor

appeinted-by—tho-ceurets The right of the respondent to be

physically present at a heariaq may also be waived Ly bis
attcrney and the responsible person with the cencurrence of
the professional person and the judge upon a fipding
supported by facts that:

{a) the presemnce of the respondent at the hearing

would be 1likely to seriocusly adversely affect his eental

8-
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ccrditiony; and

(b} an alternative lccatiom for the hearing in
surroundings familiar to the respondent would not prevent
such adverse affects ob his mental condition.

{3) {a} In the case of a minor, provided that a record

is _made of the reasons for the waiver, ef his rights ean—be

£ : . f s S 1 it dei £
aeupsel may_ _be waived by the mutmal consent of his coumsel

and_parents or_guardian or guardian ad litem if there are nc
parepts or guagdian.

{b} If there 1is an apparent conflict of interest
between a ainor and his parents or guardian, the court sa¥y

shall appoint a guardian ad litem for she—simes hin.

(4) TIn addition to any other rights which may be
guaranteed by the constitution of the United States and of
this state, by the laws of this state or by this aet
chapter, any person who is involantarily detaipned or against

vhom a petitiom is filed pursvant to this ae4 chapter has
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the following rights:

(a) the right tc notice reasonably in advance cf any
hearing or other court proceedimg comcerming him;

{(b) the right din any hearing to be present, to offer
evidence, and to present witnesses in any proceeding
concerning hinm;

{c) the right in any hearing to cross-exasine
vitnesses;

{d) the right to be represented by ccumsel;

{e) the right to remain silent;

(f) the right in any hearimg to be proceeded against
according to the rules of evidence agpplicable to civil
matters generally;

{g) the Tight to view apd copy all petitions on file
vith the court concerning him;

{h} the right to be examired by a professional person
of his choice when such professional rfersom is reasonably
available;

{3} the right to be dressed in his cwn clothes at any
hearing held pursuant to this ae+ chapter: and

{j} the right to refuse any but lifesaving medication
for up to tweasy—feur—+{24) hours pricr to any hearing held
pursuant to this ae+ chapter.

{5)__A person_detained_pursuant_to_this chapter shall

10~
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protect _the life apd physjical safety of the perscr_detained

or_members__of the_ _public, Whepever_ _possible, a__persop
detained pursuapt_ _to__this _chapter shall be detajned imn_a
meptal health facjlity and ian the coubpty of _residence,_ _1A
[ ] be__detajned_ i a ai 1
facility only if no_ament healt s__avajlable_ _or
if _the awvailable mental health facilities are jipadeguate to
protect the person detained _and the pyblic, As scop _as__a
mental _health facility becomes available or the sitwation
has _changed sufficiea that__a available ta ealth
ac -] dequate the otection of _the person
detajned the ic, then the detained persop _shail _be
transferred from _the__jajl or correctiopal facility to_the
mental hbhealth facility, A person detajned PEioOX to
involuntary _commitmpent may apply to the court for immediate
gelief with respect to_the need for detention _or _the
adeguacy of the facility beipg utilized to detain,”

Section S. Section 38-1305, R.C.#. 1947, is amended to

cther corpecticnal

read as fcllows:

"38-1305. Petitiorn alleging person as serioosly
mentally ill —- contents and procedure. (1) X The county
attorney, es—his-oup-imisiative—or upon the writter reguest
of any persoh, may file a petitiom with the coart alleging
that there is a person within the county who is seriously

aentally ill and reguesting that as—evaluaticn—ef—the

—11-
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petsontle—econdition—bo——sade the person be committed to_a

pental health facility for a period of_ no_ _mcre tham__3

sonths.

(2) The petition shall contain:

fa) the name and address of the person reguesting the
petition and his interest imn the case;

tb) the name of the respondent, and, if known, the
address, age, sex, @marital status, and occupation of the
respondent;

{c) the purported facts supporting the allegatice cf
sental illness;

{4) the name and address of every perscn kmcwm or
believed to be legally respomsible for +the care, support,
and maintenarce of the person for whom evaluation is sought;

(e) the name and address of the person's next of kin,
to the extent known to the county attorney and the Eperson
requesting the petition;

(f) +the name and address cf ary person whos the county
attorsey believes might be willing and able tc be appcinted
as responsible person;

{g) the name, address, and telephcne numker of the
attorney, if any, who has most recently represented the
person for whom evaluation is sought. 1f there is no
attorney, there shall be a statement as to whether, tc the

best knowledge of the person requesting the petiticm, the

—12-
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person for whom evaluation is sought is indigent and
therefore unable tc atford the services of an attormey; and
{h) a statement of the rights of the respondent which

shall be in conspicuous print and identified by a suitatle

heading.

{3) Upen—presentatios—t9—the——couEt—bi—ithe—gounsy

{a) _The petition shall be filed with the clerk of

court who_shall ismwediately potify the Jjudge.
(b) If a joedge is available, he _sha}l_ ccnsider _the

-13-
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petitiop and _if be finds no probable cause_it_shall e

dismissed, If the judge fipds probable cause, coupsel shall

be impediately appointed for the respondent _and _the

respondent shall be brought forthwith before the cowrt _with

his counsel, The respondent shall be advised of his

copstitutional rights, his rights epder _this__chapter, apd
the substantive effect of the petition, The judge shall

appoint a professional person_and a_cesponsjible _person__angd

set a_ date and time for the hearjing om the petition, which

may not exceed 5 days, includipng weekends and _holidays

unless the fifth day falls upop a weekend or holiday and
anless additional time is_ reguested on_ behalf of _the
respondent, The desires of the respopdent shall be takep
intc copsideration in the appointment of the _respomsible
perseon _and _in _the confirmatiop of the appointment of the

attorney,

{c)y If a judge is_pot_available _jn _the _coupty, the

clerk shall notify a resident judge by telephcne apd read

the petition to him, If the judge fimds nc__probable _cause,

the petition_shall be dismissed, If the judge finds prcbable

cause, he shall cause the clerk to issuwe an order_ appgioting

counsel, a professional person, and setting a date and time

for the hearing on_the petition, _which may_ _pot exceed 5

days, including weekends and holidays unless the fifth day

falls upon_a_weekend or holiday apd upless additiopal time

-4~
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is_reguested on__behalf of the respondent, The order shall

alsc direct that the_ respondent be brought forthwith Ltefore

a_jonstice of the peace_with _his counsel to_be advised c¢f his

constitytional rights, his rights ynder thjs chapter, and
the ceptepts of the clerk's order as well as tc_fugpnish him
with a copy. The justice of the peace_shall ascertaip the
desires of the respopdent with respect to_the appcinptment_of

bis counsel, and this shall be immedjately _communicated _to
the resident Jjudge. _The _resident iudge may appoint other
counsel, may confer with respondent's coumsel and_the_ county
attorney_in_order to_appoint a respopsible persop, _apd may

do all things_ necessary _throggh the clerk cof conrt by

telephope as_if the_resident juvdge were personally__present,
) 4a)y—upen——reseipt——of——tho——potitiony—=the

-15~
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£ights—as—set—forth—in—the—petitiony Following the injtial

hearing, whether before a judge or justice of the peace, the

respondent shall be examined_ by _the _professional _fperscor

Without unreasonable delay, The examipation may not exceed a

period of 4 hours. The protfessional perscn_shall jismediately

notify the court of his findings in perscp or by phecne apd

shall make a written report of his examipaticp to the conrt,

vith copies to the respondent's__attorpey_ _and_ _the _ccupnty

attorney, If the professiomal person recosmepds dismissa

he_shall additionally notify coumsel apnd _the_ _respcodent

shall be released and the petition dismissed, Bowever, the

county attorpey may, upon__good _capse__shown, jrequest _the

court to order ap additional, but nc_ more _than_ _ope,

examination by a_ different prcfessjonal persop for a__period

cf no more_than 4 hours,

) he—basi £ hi : . p ¢ . 1
pall i ias 4 hat ) ias
be—3iesisned —oF—that—a——Geventy—tvo—{I2)}—houns—inpatient

-16-
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The judge
cal on probable cause for detention, crder _detention _of

the _respopdent pending the heariang, ip which case counsel
shall be_ orally potified _iwpediately, Counsel for _the
respondent may then request_a detentiop hearing, which shall
be held forthwith. In the event of detention, the respondent

shall be detained in_the least restrictive setting mecessary

to _assure his presence_apnd assure his safety and the _safety

cf others, He_ _shall bave _the right to be examiped

additionally _by a_ professiopnal pexrsos of his choice, Unless

objection is_made by counsel for the respondept, he shall

continue to_ _be _evaluated _and treated by the professigpsal
person_pepding the_hearing,

-17-
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; 134 b3 . N 13
Botice

of the petition shail be hand delivered to the respcndent

and to _his counsel on_or_ before the _initial appearance _of

the__respcndent before _the Jjudge or justice of the peace,

Notice of the petition and the oxrder setting _th date _and

time of +the hearing and the names of the respondent's

counsel, professional person, and_ responsible _perscn _shall

—18-
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responsible for care, support, and saintepapce cf _the
respondent, the next of kin identified in the petit on, _apnd
any other person _ideptified by _the ccunty attormey as_a

possible respongible persop other thap the one named as the
responsible person, The notjce pay provide, other thanm as to

the responden Bd

coupsel, that nc f e otice will

be given unless written reggest is filed with the clerk of

court, At any tise prjor to the date set for bearing, the
respopdent, throygh his coungel, s eguest_a trial

vhersupon_ the tiwe get for hearing shall be yacated and the
Batter set on the cougt®s fury calendar at the earljest date
possible, the wmatter _takjing precedence over _all _othe:x
matters, TJTf there is pot _a jury §nm attendance, a_jugy shall
be selected in the manper provided in 93-1512_and a_dste set
for trial by jury not later than__7 days, exclusive__of
Satugdays, Supdays, and holidays,
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healdsh—faoilitysr The _respondent shall be present upless _his
presence_ _has__been waived_as_provided in_ 38-1304(2}, ap €
he__trial,
The _trial sha e _ limited to_the determination of whbether
or_not_the respondent is seriously mentally ill _withinp _the

he standard_cf oof_jin

shall be represented by coupsel at all s es

meanj set_forth in this chapte
apy hearing held pursvapt to this section is proof beyopd _a
reasonable _doubt with respect to _apny _physical_facts_or
evidepce and clear apd copyincing evidence as to _all_ _other
matters, _Pental disorder shall
medical certainty; impminent threat of self-infljcted _injeury

or__injory _to__others shall be ewidenced Lty overt acts,
sufficjently gecept in time_ag_to_be_material _apnd _relevant

evidepced to a_reascnable

as__to the respondept's presept copditiosp, The professicpal

person _appoipted by _the court shall be present for the trial
+

and__subdect _to _cross-—examination, _The _trjal shall be

governed by the Moptana_ _rules_ _of civil procedure_except

20—
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that, if tried by a jury, at Jeast two—thirds_of the _-jurors
must concur__on__a_ _finding _that _the patient jis seriously

mentally ill, The court may order the trial closed _to__the

public_for the protection of the respondent. If, upcn trial,

it__is determined that the patient is not sericusly meptally

ill within _the wmeaping of_ this chapter, he shall _be

discharged and the petitiom dismissed.
(8) Persers———Feceiving—evsluatios——apnd—tseatacad

Bueh-seEvrieesy The court, upon _the shoving of good_cause apnd

when it is ip the best _ipnterests of the respcpdept, may

order a_change_of venue."
Section 6., Section 38-1306, B.C.N. 1947, is amended to

read as fcllows:

"38-1306. Petitieon——ferf—comnitiesrt————tyial——
deterninrakion—of—sourts Postirial disposjition —— _petiticns
fcr _extension, W —Ff-—in-the-0pinion—ef-the-—professional
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el . : . . 3 caliv—ill-withi . .
. i : pall be-dicch a e fai £ &3
prefessional—person-dicniseedy If it is determined that the
patiert respondeat is sericusly wentally ill within the
meaning of this ae& chapter the court shall hcld a pesttrial

di tion earin The dispcsjtion bearing shall be held
vithin 5 days (including Saturdays, _Sumdays, _apd__holidays

gpless__the fifth day falls on _a _Saturday,_ _Sunday, 9r
holiday}, during which tjme_ _the _coyrt_ _may _crder _further
evelgation and treatsent of the _respondent, At _ithe
copclusion of the disposjtion hearimg, the court shall:

<4a){i) commit the patiert respondesnt tco a facility fcr
a pericd of not more than t+heee-+{3)} mconths;

4By (ii} order the patieat respondent to be placed in
the care and custody of his relative or guardian cor soae
other appropriate place other than an institution;

4ef{iii) order outpatient therapy; ox

4é)-{iv} wmake some other appropriate crder for
treatsent.

b} ¥o treatwent ordered pursoant to this sabsection
shall may affect the patientis respondent?s custody for a
period of more than &bree—¢3) months.

fc) In determining which of the abcve alternatives to
order, the court shall choose the least restrictive

alternatives necessary to protect the patiest respomndept and
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the public and to permit effective treatment. The court
shall consider and shall describe in its order what
alternatives for treatwent of the patient respondept are
available, what alternatives mwere investigated, and why the
investigated alternatives were not deesed suitable. The
court shall enter intoc the record a detailed statement of
the facts uvpon which it foumd the respondent to be sericusly
mentally ili.

12) At any tise within the three-(3)—meath 3-month
period the patient may be discharged on the written order of
the professicnal person in charge of #he-—patient bis. Io
the event the patient is not discharged within the #hEee—{3}
sonth 3I-—month period and if the term is not extended as
provided herein, s#he-patiecat he shall be discharged by the
facility at the end of 4heee-—{3} aonths without further
order of the court. MNotice of saek the discharge ¥idd shall
be filed with the court within £3ive——454 days of the
discharge.

464 {3} Not 1less than #we~{2} calendar weeks prior to
the end of the +hzee—{3)-aeath J-month period cof detention,
the professional person in charge of the patient amay
petition the court for extemsion of the detention period.
The petition shall be accospanied by a written repcrt and
evaluation of the patient's mental and ghysical cendition.

The report shall describe any tests and evaluation devices
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which have been employed in evaluating the patient, the
course o¢f +treatment which has been undertaken for the
patient, and the future course of treatment aunticipated by
the professicnal person. Upon the filing of the petition,
the court shall give written notice of the £filing of the
petition to the patient, his pnext of kin, if reasonably
availakle, the responsible person appointed by the court,
and to the vpatient's coumsel, If any person so Rotified
requests a hearing prior to the termipaticn of the rrevious
detention authority, the court shall immediately set a time
and place for suek a hearing on a date nct more than #ea
410y days from the receipt of the request and unctify the
same people including the professional personm is charge of
the patient. Procedure on the petition for extemsicn, when

a_bearing has_been reguested, shall be the same inm all

respectsy as the procedure on the petition for the original

thees—{d)-nenth J-ponth cosmitment except the patient sbhall

is mnot e entitled to trial by jury. The hearing shall be
held in the district court having Jjarisdiction over the
facility in which the patient is detained unless ctherwvise
ordered by the court. If upon the hearing the coert £finds
the patient not seriously mentally ill within the meaning of
this as+ chapter, +he-patient he shall be discharged and the
petition dismissed. 1f the court finds that the patient

continges to suffer from sericus mental illness, the coort

-26~
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shall crder commitment, custcdy in relatives, outpatient
therapy, or cther order as set forth in subsection 464{1) cf
this section except that no order shall may affect his
custody for wmore than edis—{63 months. In its order, the
court shall describe what alternatives fcr treatment of the
patient are available, what alternatives were investigated,
and why the idnvestigated alterpatives were not deemed
suitable. The court shall not order continuation of an
alternative which does not include a cosprebensive,
individualized plan of treatment for the patient. aay 3
court order for the contimnatior of an alternative shaill
inclade a specific finding that a  comprebensive,
individualized plan of treatment exists.

4 f4) Purther extensions may be obtained under the
same procedure described in subsection 464(3) of this
section except that the patient?s custody shali say not bLe
affected for more than eme—{1 yeary without a remewal of
the comsmitment under the procedures set forth in subsection
46%{3) of this secticn, incleding a statement of the
findings required by subsection -464f3).

48345) At any time during the patient®s cosmitment the
court may on its own initiative or upom application of the
professicral person in charge of the patient, the patient,
his next of kin, his attorney, or the responsible person

appointed by the court, crder the patiert to be placed in
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the care and custody cf relatives or guardiamsy c¢r tc be
provided outpatient therapy or other appropriate rlacement
or treatment.®

Section 7. Section 38-1307, E.C.B. 1947, is amended to
read as follcus:

"38-1307. Emergency sitvation - petition —_—
detention. (1) When an emergency situation exists, a peace
officer may take any person whc appears to be seriously
sentally ill and, as a result of serious mental illness, to
be a danger to others or to himself intc custcdy oely for
sufficient time to contact a professional person for
esergency evalunation. 1If possible, a professicoal person
shonld be called prior tc taking the person intoc custody.

{2) If the professional person agrees that the fperscn
detained appears to be seriously memtally ill and +that an
emergency situation gesuinely exists, then the person may be
detained umtil the next regular business day. At that tise,
the professional tferson shall either——sasse——ihe——oounty
atterney-—+o—file—tho—petition——provided—fer—isi—seotion
3831305 —or--8hald release the detained person or_file_his

findings with_the county _attorney who, if _be detersipes

preobable cause _to__exist, shall file the petitice provided

for ip 38-1305 ip_ the county of the respopdent®s _residence.

In either case, the professional person shall file a report

with the court explainimg bis actices.
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+o—tho—00uEty

453 ({3) The county attormey of any county way amake
arrangements with any federal, state, regional, or private
mental facility or with a mental health facility in any
county for the detention of persons held pursuant to this
section."

Section 8, Section 38-1308, R.C.M. 1947, is amended to
read as fcllows:

"38-1308. Outpatient care —- conditicnal release. (1)
When, in the opinion of the professional person in charge of
a mental health facility prcviding invcluntary treatment,

the coamitted perscn cam be appropriately served by
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outpatient care pricr to the expiraticn of the pericd cf
cosmitment, then sueh ocutpatient care may Le required as a
condition for early release for a pericd which, when added
to the inpatient treatment pericd, shall may not exceed the
period of coseitment, If the s=mental health facility
designated tc provide outpatient care is other than the
facility providing involuntary treatsent, +the cutpatient
facility so designated amst agree in writipng to assume such
responsibility.

{2) The nmental health facility designated tc provide
outpatient care or the professiomal perscn im charge of the
patient®s case may modify the conditions for ccotirued
release when swsh the sodification is ip the best interest
of the patient, Ihis includes tbe authorizatjop_to tramnsfer
the patient to another menta] heajth facility desigpated to
provide outpatijent care provided the transfer is_jn_the best
interest of the patiept _apd_ _the _cutpatjept facjility so
designated agrees_ _ip _writieg_ to assume respopsitility.
Notice of _ap _intended trapsfer _shall be_ _givep _to_the
prcfessional person _in _charge of the mental health facility

that provided the involuntary_treatgent.
(3y If the mental health f£facility designated to

provide outpatient care determines that a conditionally
released person is failing to adhere to the terms and

conditions of his release, and because of that failure has
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becowe a substantial danger +to himself or other persons,
then, upon notification by +the mental health facility
designated to provide outpatient care, or on his cwr mcticno,
the professional persom in charge of the patient's case may
order that the conditiorally released person be apgprehended
and returned to the facility from which he was conditionally
released, The professional person in charge of the patient's
case may w#odify or rescind seweh the order at any tise. The
professional person shall mail cr deliver notice to the
person detained, his attcrney, if amy, amd his guardiaas or
congervator, if any, his next of kim, if kocwn, and the

responsible persom appointed by the court. The_sheriff of

the coenty where the mental health facility is _lccated _and

from__which the patient 3js being transferred has the duty of
transporting a patiept under_the prowisions of this_section,

(8} The proceedings set forth in subsection (3) of

this section say be initiated by the professicpal fperson in
charge of the patiemt's case on the same basis set forth
therein vithout the professional r[persecn requiring or
ordering thke apprehension and detemntion cf the conditicmally

released person.
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chapge—of-the—patienty
5 Notice ip writip o_the court_ wvhich commjitted the

patient for treatment _shall be provided by the professiopal

person_im_charge of bhim at least 5 _days prior to bhis release

from commitsent or optpatient cage."

Section 9. Section 38-1309, R.C.M. 1947, is amended to
read as fcellowus:

n38-1309. Right to counsel and appeal — examination
of respondent — records. {1) The perscn alleged to be
seriously wmentally ill shkald—bawe has the right to be
present at any hearing or trial., If he bas no attormey, the
judge shall appoint es—atéersey one +tc represent him at
either the bearing or the trial, cor both, whg shall Le
gompensgated from the public fupds of the _county where the
respondent resides. If—the-—gours—deteorninen—ihat —the

The county of residence shall alsc pay all precosmiteent

expenses including transportation tc a asmental bhealth
facility iacurred in conpection with the detenticn,
eramination, and precosaitment custody of the resgondent.

the fact that a perscn is__examined, _hospitalized, _orx

receives medical, psycholeoaical, c¢r cther mental healttk

treatment pursuapt to this chapter does pot relieve a__third
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party _fros _a contractual obligatjon to pay fcr the cest cf
the examination, hospitalizatiop, o treatment,

(2) ZIhe respondent or the respopsible perscp appcinted
by the_coyrt may secure an attorpe sn_choice and at
his_ouwn_expense to represent the regpondent, The respomndent,
his attorney, or the responsible person agppeinted by the
ccurt may secure a professional person of his own choice to
examine the respondent and to testify at the hearing befcre
the court or jury as to the results cf his examipation.

(3) If the person wishing to secure the testiscny of a
professional person is unable to do so because of financial
reasonsy and if the respondent joins in the request for seeh
the examination, the court shall appcint a professicsal
person other +than the professiosal persor regquesting the
commiteent to perform the examination. Rhenever rossible,
the court shall allow the respondent a reasonable choice of
an available professional person gualified +to perform the
requested exasipnation who will be cospensated from the
public funds of the county where the respondent resides.

[#) Every respondent subject to an crder for
short-term treatment or long-ters care and treatment shall
be advised of his right to appeal s%eh the crder Ly the
conrtt at the conclusion of any hearinsg a8—< the result cf
which such an order may be epntered.

{5} Records and papers in proceedings under this ae%
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chapter shall ke maintaiped separately by the clerks of the
several courts. Jdpoh—ihe——Felease—eoaf—ady—Fospondent—oF

patient, the facility shall nctify the clerk of the court
withis——£ive—{45)—days—oé—bhe—releasey and the clerk shall
immediately seal the record in the case and omit the name of
the respondernt or patient froa the index cr ipdices of cases
in sueh the court unless the court crders the record cpened
for good cause shoun."

Section 10. Section 38-1310, R.C.B. 1947, is amended
to read as follows:

"38-1310, Transfer or commitment to facility -
procedure. ¥c person who is im the custody of the department
of institutions for any purpose octher than treataent of
severe mental illness shadd may be transferred or coamitted

tc a s=mental health facility for sore_than 10 _days umless

€46k the transfer or comsitwent is effected according to the
procedures set cut in this aet chapter. However, proceedings

for_inwoluntary compitment may be commenced in the county of

the meptal health facility_ where the person_is, _jp _the

county of the institution _from which _the _rerson _was

transferred _to_the mental health facility, or in the_ _county

of the person's residence, HNotice of a_transfer shall be

given immediately to any_ _assiganed comssel _at _the_ _smental

health facility _and__to _the parents cf minors, guardians,
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responsible _persoms, Or_cecnservators, as_the case_say be.™

Section 11. Section 38-1313, R.C.H. 1947, is amended
to read as follows:

n38-1313., Civil and legal rights of person ccamitted.
{1} Onless specifically stated in ap crder by the court, a
person involuntarily cosmitted to a facility fcr a fperiod of
evaluation or treataent shalld dces not forfeit any legal
right or suffer any legal disability by reason of the
provisions of this act except insofar as it may Le recessary
to detain the person for treatmsent, evaluation, or care.

{2} +whenever amn¥ a person is ccmmitted to a mental
health facility for a period of +hree—{3} months or lenger,
the coart ordering the commitment may pake an crder stating
specifically any 1legal rights which are denied the
respondent and any legal disabilities which are imgosed on
him. As part of its order, the court may appoinst a person
to act as conservator of the respondent's property. Apy
conservatorship created purssmant to this secticn shald
terpinate tersinates upor the conclusion of the invcluntary
commitment if not sooner terminated Ly the ccurt. 3
conservatorship or guardianship extending beycpd thbe period
of involuntary coamitment ®say not Le created €xcefpt
according to the procedures set forth under Mcntama lawv for
the appointment of comservators and guardiaps genmerally.

{3) #a&¥ A person who has been cosmitted tc a eEmental

-36—
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health €facility pursuvant +to this ast—shall-be chapter is
automatically restored wupoa the termination cf the
commitment to all of his civil apd legal rights which aay
have been lost when he was committed. This subsection shalld
does not affect, however, any a guardianshig or
conservatorship created independently of the cosmitment
prcceedingsy according to the provisicos of S%ontana 1lavw
relating to the appointment of ccnservaters and guardiaums
generally., sy A person who leaves a mental health facility
following a period of evaluation apnd treatment shall be
given a written statement setting forth the substance of
this subsection.

{(4) 48y A person committed to a mental health facility
prior to the-effestive—dateo—ef—this-—aet—shall-enjey July _1,
1935, _epjoys all the rights and privileges cf a person
coasitted after the—effeetive that date ef-this—ast.

(5} %o person who has received evaluation or treatment
under any of_the frrovisiocns of this aet-shald chapter may be
discriminated against because¢ of se@eh that status. For
parposes of this section, "discriwsination”™ weans giving any
unfavorable weight to the fact o¢f hospitalization or
outpatient care and treatment unrelated toc a fperson's
present capacity to meet standards arplicable to all
persons. The fact that a perscn has received evaluation and

treataent, whether voluntarily or involuntarily, at aa® a
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mental bhealth facility shail may not be admitted ipto
evidence in a»y a subsequent proceeding for involuntary
comnjtwent or for +the appointsent of a guardian or

conservator upless it has prcbative value ip the foramlation
of an opinion by _a__professional _person _as__to__th

I}

l

determipation of serious wmental illpess or a_  prescribed

course _of _treatment and the _conrt__determines _that the

probative valuve ontweighs the_prejudice.”™

Section 12. Section 3B-1322, R.C.M. 1947, is amended
to read as follows:

*38-1322., Treatment procedures —_— restricticns.
Patients have a right nrot to be subjected to treatment
procedures such as lobctomy, adversive reinforcement
conditioning, or other unusual cr hazardous treatment
procedures without their express and inforsed consent after
consaltation with coumsel, the legal gquardian, if ary, the
responsible person appointed by the ccurt, and any other
interested party of the patient's choice. At least one 3
of those consylted must consent to the treatment along with

the patiept's _counsel. If there is no responsible person or

if the tesponsible person afppointed by the court is no
longer availakle, then a responsible perscn who is in no way
connected with the facility or wvwith the departaent of
institutions shall be appointed before any such treatment

procedere can be esployed. The facility shall send notice
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of intent to employ extraordinary treatment [procedures to
the patient, his next of kin, if known, the legal guardian,
if ary, the attorney who most recently represented his, and
the responsible person appointed by the court at least &ea
4103 days prior to the commencesnent of £96h the
extraordinary treatment progras.®

Section 13, Section 38-1324, PR.C.M. 1947, is amended
to read as follows:

m38-1324, Treatment plan for patient establighed. {1}
Each patient adsitted as an inpatiepnt to a mental health
facility for a pericd of more than seventy—4we—4{72) hours
shall have a coaprehensive thysical and mental examinaticn
and review of bebavioral status within £essj-edght—(Ub)
hours after admission tc the mental health facility.

{2) Each patient shall have an individoalized
treataent plan. This plan shall be developed by appropriate
precfessional persons including a psychiatristy-if-reasenablsy
available and shall be isplesenied as—eeon—as—possible,—in
a8y—e¥ehéy no later than £ive—{5) 10 days after the

patient?'s adwission. Each individoalized treatmest plan
shall coptain:

(a) a statement of the nature of the specific probleas
and specific needs of the patient;

{b) a statement of +the 1least restrictive treatment

conditions necessary to achieve the purposes of cosmitment;
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{c)}) a description of intermediate and long-range
treatment gocals, w#with a fprojected tisetable fcr their
attainment;

(dy a statement and raticnmale fcr the [flan of
treatment for achieving these intersediate and 1lcng-range
goals;

(e} a specification of staff responsibility and a
description of proposed staff involvement with the patient
in order to attain these treatment goals;

(f} criteria for release to less restrictive treatsent
copditions, and criteria for discharge; and

{g) a notation of any therapeutic tasks and lakor tc
be perforsed by the patient.

{3) 1as part of his treatment plan, eack patient shall
have an individuvalized after care plan. This plan shall be
developed by a professional person as sccn as practicakle
after the patient's admissiop to the facility.

f8) In the interests of constinoity of care, whenever
possibley one professional person (vho need not have Dbeen
invoived with the development of the treatsent plan) shall
be responsible for supervising the isplementaticn of the
treatment plan, integrating the various aspects of the
treatment program, and recording tbe patient's progress.
This professional person shall alsc be resgonsible for

ensuring that the patient is released, vwhere appropriate,
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into a less restrictive form cf treatment.

{5) The +treatment plan shall be continucusly reviewed
by the professional person respomsible for supervising the
iwplementation of the plan and shall be wmodified if
necessary. Moreover, at least every sinety—{9C) days, each
patient shall receive a mental examinaticn fremy and his
treatsent plan shall be reviewed byy a professional person
other than the professional persen resremsible for
supervising the implesentation of the plan.”

Section 14. Section 38-1325, B.C.H. 1947, is amended
to read as follows:

»38-1325, Exasination following cosmitment., Bo later
than £ifseen-+435) 10 days after a patient is committed to a
sental health facility, the professional person ia charge of
the facilityy or his appointed, professionally gualified
agenty shall emasime reexamine the comssitted rpatient and
shall determine whether the-paiieat he continues to reguire
commitment to the facility and whether a treatment plan
complying with +this aet chapter bhas been implemented. If
the patient nc longer requires commitment to the facility in
accordance with the standards for cosaitsent, e¥—if—a
4eeatsent—plan—hac—noi-been-inplenentedy he must be released
immediately unless he agrees to continue with treatment on a

voluntary basis. If _for sound professiomal_ _reasopns__a

treatment plan has not lteen isplemented, this fact shall _be
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reported ismediately to the professional person_in_charge of

the facility, the director of the departsent of

institutioms, the wental disabilities board of visitcrs, aad

the _patient's counsel."™

Section 15. Section 38-1328, R.C.M, 19807, is amended
to read as follows:

"38-1328. HRecords +to be maiptained. Complete patient
records shall be kept by the wmental health facility and
shall be available to any prefessiemal perscn eF—attereey
aunthorized in writing by the gatient and the board. Ihe

records shall also_be wade available to_any_attorney charged

¥ith representing the patient cr any professional persecn
charged with _evalnating or treating_ _the patient. These

records shall include:

(1) identification data, including the patient’s legal
status;

{2) a patient history, imcluding, but not limited to:

{ay family data, educational backgrcund, and
employment record;

tb) prior medical history, both physical and mental,
including prier hospitalizaticn;

{3) the chief complaints of the patient and the chief
cosplaints of others regarding the patieat;

{4) an evaluation wvhich npotes the crnset of illness,

the circumstances leading to adsission, attitudes, behavior,
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estimate of intellectuwal functioning, wmemory functioning,
orientation, and an ispventory of the patient's assets in
descriptivey—me+ rather than interpretativey fashiocn;

{5) a summary of each physical exawinaticp which
describes the results of the examination;

(6) a copy of the individoal treatment plap apd any
sodifications thereto;

{7) a detailed sumwary of the findings wmade by the
reviewing professional person after each pericdic review of
the treatment plan which analyzes the successes and failures
of the treatment program and directs whatever wmocdifications
are necessary;

{B) a copy of the individualized after care plan and
any modifications thereto, and a summary of the steps that
have been taken to isplement that plan;

(9) a wmedication history apd status, which includes
the signed orders of the prescribing physician. The staff
perscn admipistering the wsedication shall ipdicate by
signature that orders have been carried outs,

(10) a detailed suwmary of each significant coatact by
a professional personm with the patient;

{11) a detailed summary cn at least a weekly bagis Lty a
professional person involved in the patient's treatment of
the patient's progress alcng the treatment plap;

(12) a weekly summary of the extent and mature of the

—43-

@

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Lo 1127281

patient's work activities and the effect of such activity
upon the patient's progress along the treatwent plang

{13) a signed order by a prcfessional persce fcr any
restrictions on visitations and commupications;

(14) a signed crder by a professional perscr fcr any
physical restraints and isoclatics;

(15) a detailed summary of amy extraordirary incident
in the facility involving the patient to be entered by a
staff sesber noting that be has personal kpeowledge of the
incident or specifyirg bis cther source cof informaticry and
initialed within +venty—£feuf-424y hours by a professional
persoun; and

{16) a summary Ly the professional perscn ir charge of
the facility or his agppointed agent of his findings after
the &£ifsteen—¢35)-day 30-day review prcvided for in seetien
38-1325,."

Section 16. Section 38-1330, B.C.HA, 1947, is amended
to read as follows:

"38-1330., Mental disabilities board of vwvisitcrs —
creation and respomsibilities. (1) The gocvernor shall
appoint a mental disabilities board of visitors., The board

shall consist of five <483 persons representing bui not

limited to consumers, the medical sciences, and the

behavioral sciences, at least three 43% of wvwhcs ehaddl pay

not be professional persons and at least one 434 of whes
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shall be a representative of an organizaticm concermed with
the care and welfare of the mentally ill. EFo cne say be a
member of the board who is apn agent or estloyee of the
department of institutions or ef—an¥ a mental health
facility affected by this ae% chapter. If a LFoaxrd of
similar title and structure is created in any act concerning
the treatment of the mentally retarded or develorsmentally
disabled, then only obe board shall be created to perfora
the functions eet-—eudé-—is of both asess and the board so
created shall include at least one 43} representative of an
organization concerned with the care apd welfare of the
sentally ill and one 43} representative of an organization
concerned with the care and welfare of the mentally retarded
or developmentally disabled.

{2) The wental disabilities bcard of visitcrs shall be
an independent board of inquiry and reviev tc assure that
the treatment of all persons either voluntarily -} 4
involuntarily adsitted +to a mental facility is humane aad
decent and meets the requiresments set forth in this aet
chapter.

(3) The board shall review all plams for experimental
research involving persons admitted to asy a wental bhealth
facility to assure that the research project is husape and
not wupduly hazardous and that it complies with the

principles of the statement on the use of human subjects for
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tesearch of the Awmerican association on sental deficiency
and with the principles fcr research involving human
subjects required Ly the United States department of health,
education, and welfare. ¥o experimental research prcject
ievolving perscns adaitted to amy a mwental health facility
affected by this aet—shald chapter may te comsenced unless
it is approved by the mental disabilities board c¢f visitors.

(4) The beard shall, at least annually, inspect every
sental health facility which is providing treatment and
evaluation to any person pursuvant to this as+ chapter. The
board shall inspect the physical plant, including
residential, recreaticnal, dining, and sapitary facilities.
It shall visit all wards and treatsent areas. The hoard
shall ingquire concerning all treatment programs being
isplemented by the facility.

(5] The board shall anpually insure that a treatment
plan exists and is being implemented for each fpatient
admitted or committed to a mental healtb facility under this
ast chapter. The board shall inguire ccncerning all use of
Testraints, isolatica, or other extraordipary measures.

(€} The board may assist any patient at a mental
health facility in resolving amy grievance be say have
concerning his cosmsitment or his course of treatment in the
facility.

{7} _The board _shall employ and be resgonsible for
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full-time legal coupsel at the Wapm_Springs_state__hospital,

vhose _responsibility shall be to act onrn__behalf cf all

patients_at the instituticm, The board _shall _insuvre _that

there _is sufficient legal _staff and_facilities_to jnsure

availabjlity to all patients _and_ shall reguire that the

appointed counsel periodically interview every fpatient_and

examine__his _files amd_ records, _The hoard _say enplcy

additional legal counsel for representation_of patients_in_a

sisilar_ manner at_any other mental health facility bhawving

inpatient capabi The__expense _of the legal _ccumsel

enployed by the board shall be paid by the departsernt of

ipstitutions at a rate copsensurate with the _compensation

paid__to the legal counsel employed by other state agencies,
4#48) If the board believes +that any facility is

failiprg to comply with the provisions of this aes chapter in
regard to its physical facilities or its treatment of any
patient, it shall report its findings at omce to the next cf
kin or guardian of any patient involved, the responsible
person agpointed by the court for any patient involved, the
professional person im charge of the facility, the director
cf the departwent of institotions, apd the district court
which has jurisdictiocn over the facility.

483 (9) The mental disabilities board cf visitors sbhall
report annually to the governcr and shall repcrt to each

session of the Reastasa legislature concerning the status of
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the memtal health facilities and treatgent programs which it
has inspected.

493 {10) The nmental disabilities board of visitcrs shall
be attached to the governor for administrative purpcses. It
say eaploy staff for the purpose of carrying out its duties
as set out in this ae& chapter.™

Section 17. Section 38-1331, ®R.C.HM. 1947, is amended
to read as follows:

"38-1331. Standards—fer—treatient-——to—he——kaoudy
Stateaent of rights tc be furnished and_pcsted, Each patient
apd——his——nent—of—kidy—quardian,——ceBSeEsatefr——ex——the
socpeRecible-poreon—appeintod—by-—the—eourt shall promptly
upon +he—patientls his admission receive,_ip langvage he
gpderstands, a written setieey; stateaent da—language—he
wpdoEctandSy—ef—all-——the—abeve—stapdards—for—adeguate
4+eeataent Oof all of his rights umder this chapter, including

the right to treatment, the right to the develcopment of _a

treatment plan, apd__the right tc and the avajlability of

leqal counsel, and the rules for patispnt_ labor. 1In additicno

a copy of all-—the—abeve—standarde the fcredqeipg _statement

shall te posted in each ward.”™

~End-
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STAYE OF MONTANA
: REQUEST NO. 413-77

FISCAL NOTE
Form BD-15 \J

in compliance with a written request received February 9 19 ._ZZ_ , there is hereby submitted a Fiscal Note

for _Senate Bill 413 = pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to generally revise and clarify the laws relating to the commitment. of mentally ill persons.

ASSUMPTIONS:

1. Amendments relating to the revision and clarification of the commitment laws can be accomplished without additional
funds.

2. One Lawyer I would be employed by the Board of Visitors.

3. No additional legal counsel would be employed at the Regional Mental Health Centers. If this assumption is invalid, the
costs would increase accordingly.

FISCAL [IMPACT:

FY 78 FY 79

Personal services ‘ _ $21,571 - $21,944

Operating expenses 2,200 2,200

. Additional cost of proposed legislation $23,771 $24,144

These are figures for the cost of one Lawyer.

BUDGET DIRECTOR é.’\
Office of Budget and Program Planning

Date: -\ ~27 -
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Approved by Committee
on Judiciary

SENATE BILL ¥0. 413

INTRODUCED BY TOWE

A BILL POR AN ACT ENTITLED: %AN ACT TO GENERALLY REVISE AND
CLARIFY THE LA#S BELATING TO THE CORMITNENT OF MENTALLY TILL
PERSONS AND TO AMEND SECTIONS 38-1301 THROUGH 38-1310,
38-1313, 38-1322, 38-1324, 38-1325, 38-1328, 38-1330, AKD
38-1331, B.C.M. 19473 REPEALING SECTION 80-1908, 5,C.H.
1947."

BE IT ENACTED BY THE LPGISLATOURE OF THE STATE OF MORTANA:

Section 1. Section 38-130%, R.C.M. 1947, is amended to
read as follows:

*38-1301. Purpose of ae+ chapter. The purpose of this
ae¢ chapter is:

{1} to secure for each person who may be seriously
mentally ill or suffering from a mental disorder such care
and treatment as will be suited to the needs of the perscn,
and to insure that smch care and treatment are skillfelly

and humanely adwinistered with full respect for the perscn's

dignity and personal integrity;
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whes—this-is—dene to_accomplish this goal whenever possible
in_a_ccmpynity—based setting;

{3) _to _accomplish this _goal ip an institutiompalizegd
setting cnly when less restrictive altermatives are

unavailable or inadeguate apd only when _a_ persop is so

mentally i)l as to_reguire ipstitutionalized care; apd

persopn_coming ynder the prowisions of this chapter.™

Section 2., Section 38-1302, R.C.M. 1937, is amended to
rtead as follows:

"38-1302. Definitions. As used in this aet chapter,
the folloywing definitions apply:

{1} %"Board" means the mental disabilities board of
vigitors created by this ae+ chapter.

{2) “Court™ means #he any district court of the state
of Montana.

(3) T"pepartment”™ means the departaent of institutions,

(4} ™Emergency situoation® means a situation in which
any vperson is in imminent danger of death or serious bodily
harm from the activity cof a person who appears to be
seriously mentally ill.

(5) "Mental disorder®™ wseans any organic, sental, or
emotional impairment which has substantial adverse effects
on an individuval*s cognitive or volitional fuonctions.

{6) "Mental health facility™ or “facility"™ means a
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public hospital or a licensed private hospital MNHICH _IS

EQUIPPED__ARD STAFFED TO_PROVIDE TEEATMEKY FOR FERSONS WITH

NERTAL_ DISORDERS or, a cossmunity mental health center, or

any mental health clinic or treatament center approved by the
departaent. No correctional institution or facility, or
jail, is a mental health facility within the meaning of this
aet chapter.

{7} "“Next of kin"™ shall includey but need mnct be
limited toy the spomse, pareats, adult childrem, ard adult
brecthers and sisters of a person.

{8) "Patient" means a—persen—ecosnitted—by-—the-ceusi—te
a—Severty—tue—{Fi)—hoar—evraluation-oE——treabaent—or——for—a
lenger——peried a person_comaitted by the coert for treatmept

for a eriod o ime.

{9) “Peace officer” means any sheriff, deputy sheriff,
sarshal, policeman or other peace officer.

{10} "Professional person®™ means:

fa) a medical doctor, or

(b} a person trained in the field of mental health and
certified by the department of institeutions in accordance
with standards of professional 1licensing boards, federal
regulations, and the joint commission on accreditation of
hospitals,

{11} "Reasomnable _=medical _certainty” _pmeans _reasonable

certainty as iudged _by _the _standards of a__professiopal

. SB 413
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person,.

434-(12) "Respondent®™ means a person alleged in a
petition filed pursuant to this ae& chapter to be seriously
sentally ill,

4333 {13} "Responsible person™ means any person willing
and able to assume responsibility for a seriously sentally
ill persony or person alleged to be seriouslf mentally ill,
including next of kin4, the person's conservator or legal
guardian, if any4, representatives of a charitable or
religions organization, or any other personm appointed ty the
court to perfors the functions of a Bresponsible person# set
out in this ae4 chapter. Onrly one person shall may at any
one time be the #responsible person® within the meaning of
this ae& chapter. In appointing a responsible person, the
court shall consider the preference of the respondent. The
court may, at any time for goocd cause shcwn, change its
designation of the Mresponsible personi,

433} {14) "Seriously mentally ill" means suffering fros
a mental disorder which has resulted in self-inflicted
injury or injury to others, or the imminent threat therecf4,
or which has deprived the person afflicted of the ability tc
protect his 1life or health. ¥o perscn may be involuntarily
committed to a mental health facility sex QR detained for
evaluation and +treatment because he is an erpileptico,

pentally deficient, mentally retarded, semile, or suffering

P SB 813
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from a mental disorder unless the condition causes the
persen him to be seriocusly mentally ill within the meaning
of this ae4 chapter."”

Section 3. Section 38-1303, R.C.HM. 1947, is amended to
read as follows:

"38-1303. Voluntary adeission — <cost of admissiocn.
{1} Nothing in this aet—shalil chapter may be construed in
any way as 1liwmiting the right of any person to make
voluntary application for admission at any time to any
sental health facility or professional persdn. in
application for admissjion to a sental health facility shall
be in writing on a form prescribed by the facility and
approved by the department ef-iasstitutiemns. It shaldld is not
be valid unless it is approved by a professional persom and
a copy is given to the perscon voluntarily adaitting hisself.
The form shall contain a statement of the rights of the
person voluntarily applying for adaission, as set out in
this aet chapter, including the right to release.

{2y Any applicant who wishes to voluntarily apply for

admission to the Montana state hospital shall first obtain

certification £res—tho—rogional-sental-health-diveetor—of

from a professional person that the applicant is suffering

from a mental disorder and that the facilities available to

the w@mental health regiom in which the applicant resides are
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unable to provide adequate evaluation and treatment.

{3) An application for voluntary admission shall give
the facility the right to detain the applicant for 10 days
after his initial admissiop and for no more tham £iwve—{5}
days past his written request for release thegeaftec.

{3) The cost of involuntarily committing a patient who
is voluntarily adaitted to a mental health facility at the
time the imvoluntary proceedings are commenced shall be
borne by the county of the patient's residemce at the time
of admission.

{5} The costs of transportation to a wmental health
facility under this section shall be provided by #he
patienty—hie—parentey—guasrdiany,—or the velfare department of

the ccunty of the patient's residence, Bowever, if
protective proceedings under Title 91A, chapter S, have been

or are _jipitiated with es t_to_the persor, the welfage

department may _seek reimbursement, If_ npo one else _is
available _to transport him, the sheriff shall transport the

person,

{€} Any person voluntarily entering or remaining in
any mental health facility shall enjoy all the rights
secured tc a persom involuntarily committed to the facility.

{(7) VNeotwithstanding any other provision of 1law, a
pinor who is siwmtear—(16)} years of age or older may consent

to receive mental health services tec be rendered by a

—f— 5B 413
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facility or a person licensed to practice medicine or
psychology ie this state.

(8) Jelunsary Bxcept as prowided by this _subsection,

¥oluntary comsmitment of a ainor to a mental health facility

for an in-patient course of treatment shall be for a—speried

of-—so-—more—thana—thiety—(30)-days the same period of time_as
that for an adult. Onless there has been a periodic__review

and _a _vyolgntary recommitment congented to__by the ainor

patient apd his coumsel, voluptary commitment tersipates _at
the expiration of 1  year, 3Ifthe professiesal-persen—in

acoordanee—uwith—4hi6—aety Counsel shall be appointed for

the minor.

{9y If, in amy voluntary commitment for any period of
tise to a eental health facility, a minor fails tc join in
the consent of his paremts or guardian to the voluntary
cosmitment, then the commitment shall be treated as an
involuntary coamitment. Notice of the substance of this
subsection and of the right to counsel shall be set forth in
comrspicuous type in a ccospicuous location on any form or
application used for the voluntary cosaitment of a minor to
a wental health facility. The notice shall be explained to

the winor by the professional person approving the

i . SB 413
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aﬁplication.'

Section 4. Section 38-130&4, R.C.¥. 1947, is amended to
read as follows:

»38-1308., Rights and waiver of rights. (1) Whenever a
person is involuntarily detained, or is examined by—a
peofepsional——pexsen pursnant to seesien 38-1305, e=-is

i fiod thatd $111 ) b4 £ 2 ; N
to—soction—38-31305-05-38-1306y the persom shall be inforaed
of his constitutional rights and his rights ander this aet
chapter. A person may waive his preoeedasal rights, prewided
shat—ihe—vaivee—is-kaovingly—and—intentionally—sade por his

rights may be waived by his counsel and _responsible _person

acting together 3if a record is made of the greasons for the
vaiver. The right to connsel is—a—heasing—held—parsasnt—ie
section——38—1306 may not be waived., <The right to treatment
provided for in this ae4 chapter may not be waived,

(2) Fa—tho-case—of-a-persen—who—bhas—been—detained—for

appoipted—by-—the—gourty The right of the respondent to be

physically present at a hearing may also be wvaived by his_

attorney and the responsible personr with the concurreace of

the professional persoer and the Judge wupon a finding

I SB® 413
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supported by facts that:

f{a) the presence of the respondent at the hearing
would ke likely to seriously adversely affect his nmeatal
conditiony; and

{b) an alternative location for the hearing in
surroendings familiar to the respondent would not prevent
such adverse affects on his mental comdition.

t3) {a) In the case of a minor, provided that a record

is_made of the reasons for the waiver, e£f his rights ean—be
; inel 4 : 1

+ajp—uhen—the—tinor-is—underthe-ageo-of-tuelve—{id)r—o»
the-parents—of-the—sinost

eevnsel may be waived by the mutual consept of his__ccunsel

apd parents or guardianp or guardiean ad lites if there are nc
parents or guaxdian.

{b) If there is an apparent conflict of interest
hetween a minor and his parents or guardian, the court aay
shall appoint a guardian ad litem for &he—aimer hina.

{4y In addition to any other rights which may be

guaranteed by the constitution of the Onited States amnd of
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this state, by the laws of this state or by this aex
chapter, any person who is involentarily detained or against
vhom a petition is filed pursuant to this ae& chapter has
the following rights:

(a) the right to notice reasomably in advance of any
hearing or other court proceeding concerning him;

{by the rigkt in any hearing to be present, to offer
evidence, and to present witnesses in any ©proceeding
concerning him;

{c} the right in any hearing to cross-examine
witnesses;

(d) the right tc te represented by counsel;

{e) the right to remain silent;

(f) the right in any hearing to be proceeded against
according to the rules of evidence applicable +to civil
matters generally;

{g}) the right to view and copy all petitions om file
with the court concerning him;

{h} the right to be examined by a professicnal person
of his choice when such professional person is reasonably
available;

ti) the right to be dressed in his own clothes at any
hearing held purswant to this ae® chapter; and

{iY the right to refuse any but lifesaving medication

for up to awemty-feur—{24} hours prior to any hearing held

-10- SB 413
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pursuant to this aet chapter.

{5) _A verson__detained_pursuant_to_this chapter shall

be_detained in_the least restrictive environmepnt regpired_to

protect the life and physical safety of the person detained

cr members of the public, Whenewer _possible, a person

detained pursuant to_this chapter shall _be _detained _in__a

mental health facility _ané ip the county of residence, RC

PERSOM MAY BE DETAINED IN _ANY HOSPITAL _OR__OTHFR__SEDICAL

PACILITY WHICH IS NOT A MENTAL HEALTE FACILITY URLESS SUCH
BOSPITAL OR_FACILITY BAS AGREED 1IN WRITING _T0 _ADNIT _THE

PEBRSOR, A _person _may _be detained _in _a_ _jail _or other
coxrectional facility on if no meptal health _facility _is
ayajlable or _jf the available mental health facilitjes are
inadequate to_protect the person detained _and the_public, As
soon_as a_mental health facility becomes__awailable _or_ _the

situation has changed sufficiently that an available mental

health facility is adegmate for the protecticn of the person

detained and the public, then the detained person__shall _be

transferred from_ _the_ jajl or_correctjonal facility tc_the

mental health facility. _A __person detained prior to

ipvoluntary commitment asay apply to the court for immediate

reljef with respect to the need for detention _or _the

adeguacy of the facility being utilized tg detain.”
Section 5. Section 38-1305, R.C.H, 1987, is amended to

read as follows:

—t1- SB 413
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®38--1305. Petition alleging person as seriously
pentally ill — contents and procedure., (1) + The county
attorney, oR—his-ewh—initiative—oF upon the mritten request
of any person, may file a petition with the ccurt alleging
that there 1is a person within the county who is seriously
mentally i1l and reguesting that aR-—evaluation——of—ithe
porconto —cendition—be—sade the_parscn be committed to_a

mental health facility for _a _period of _no_ _more_ _tham 3

months.

{2) The petition shall contain:

{(a) the npame and address of the person requesting the
petition and his interest in the case;

{b) the name of the respondent, and, if known, the
address, age, sex, marital status, and occupation cof the
respondent;

{(c) the purported facts suppcrting the allegation of
mental illness;

{d) the pname and address of every person known or
believed to be legally responsible for the care, support,
and maintenance of the person for whow evaluation is sought;

{e) the name and address of the person's pext of kin,
to the extent known to the ccunty attorney and the ferson
reguesting the petition;

(f) the name and address of any person whom the county

attorney believes might be willing and akle tc be appcinted

-12- SE 413
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as responsible person;

{g} the name, address, and telephone ©Dpumber of the
attorney, if any, who has most recently represented the
person for whom evaluation 1is sought. If there is mo
attorney, there shall be a statement as to whether, to the
best knowledge of the person requesting the petition, the
persen for whomr evalvatiom is sought dis indigent and
therefore unable to afford the services of an attormey; and

{h) a statement of the rights of the respondent which

shall be in conspicoous print and identified by a suitable

heading.
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{a}) The petition shall be _filed with the clerk of
court who shall imsmediately notify the Hudge,

db) If a dndge 3is awailable, he shall consider the

petition and if he _finds _po _probable camse it shall be

dismissed, If the judge finds_ probable cause, coupnsel _shall

be immediately appointed for the respondent and_ the

respondept shalli be brought forthwith before the court with

his counsel, The _respondent shall be adwised of bkis

constitutjoral riqhts, his rights under this chapter, ané

the _substantive effect of +the petiticn, The Judge_shall

appoint_a professional person_and_a responsible persen and

set__a date_and time for the bearing on_the petition, which

may_not exceed S5 days, _incloding _weekends _and_ _holidays

unless_ the fifrh _day falls unpon a weekend or holiday and

unless additional time is reguested _on__bebalf of _the

respondent. The desires of the respopdent shall be taken

into_consideration in the _appointment of the resronsible

person__and__in__the _confirmation of the appcintment cf the

fcy If a_judge_is _not available _ip__the _ccunty, _the

clerk__shall notify a resident_cudge by telerhone_and read

the petition to him, If the judge_finds nc__probable cause,

—-14— SB 413
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the petition _shall be dismissed., If the judge finds prckatle

cause, he shall cause the clerk to issme_an order aprointing

counsely ANL a_professional perscrey and setting a_date angd
time_for_ the hearing on_ the_petition, which may not_exceed 5

days, including weekends and holidays unless the fifth _day

falls upon_ _a weekend or holiday and unless_additiopal time

is _requested on behalf of the respondent. The order _shall

also direct that the respondent be brought forthwith before

a Justice of the peace with his copnsel to_be advised of his

constitutional rights, his rights under _this_ chapter, _and

the _conmtents of the clerk's order as well as_to_fornish hia
with a copy. The justice of t eace _shal asceggg;g_;;hg
desires of the respondert with respect to the appointment of
his_counsel, _and_this all be jmmedjately commynicated to
the resident judge, The resident Fjudge may _appojpt _other
counsel, may confer with respondent®s counsel amd the gonnti

attorney _in_ _order to appoipt a responsitle person, and_may
do_all things necessacry _through _the _clepk _of _court _by

telephope _as if e_gresident judge were perscnally_present,
(4) H2)—Upon—-reseipt——of-—the———potitiop,——the
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hearing, whether before a_judge or_ justice of the peace, the

respondent shall be_ exanined by _the professional_ rersom
Mithout upreasopable delay, The examination may not exceed_ 2

period of 4 hours, The professional pexsop_shall impediately
potify the seupt COUNTY ATTORNRY of his_findings__in_ _persgm
or_ by _phone nd__shall ake a _written eport_ _of_ 4is
examination to_the court, with coplies to_ _the respondept's
attorney and the county attorney, If the professiopal rperson

recomsends_ _dismissal, he shall additionally potify counsel

and the respondent shall be _released _and__the _petition

dismissed, However, the goconty attorney may, upon good cause

shown, request the court to_order an additional, kut nc_more

than_one, examination by a different professiopnal person for

a_period of no_pore than 4 hoyrs, IF_TBE PBOFESSICNAL FERSOK

FINDS THAT COMMITHMENT PROCEEDINGS SHODLD CONTINUE, THE COORT

MAY CRDRE FUBTHER EVALUATION PRYIOR TO_THE AYABING BUT THE

RESPONDENT MAY NOT BE DETATNED EICEPY AS PROYILED IN _THIS

SECTIGE.
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recpondenty-any—other—percon—identified—in—the—petitiory—and
the——eosponsible——Pereony—if—anyy——appointed-by—the-courty
¥otice-shall-inclade-the —datey——tisey—and——place—of——the
respondontis——pext——appearance——bofore—tho—eousty The judge

can, UPON BPQUEST OF THEF CCOUNTY ATTCRNFY ANL upge _prctatle

cause for _detention, order _detention _of _the _respondent

-17- SB 413

10
11
12
13
19
15
16
17
18
19
29
21
22
23
29

25

SB 0413702

pending the hearing, in which case counsel shall be _orally

notified immediately., Ccunsel for the respondent may then

request a_ detegtion hearing, which shall be held forthwith,

In the event of detention, the respondent shall be detained

in_the least restpictive setting necessary_ to__assure _his

presence _and _assure_his safety and_the safoty of cthers AS

BROVIDED IN_ 38-13084{5)}. _He shall have _the _right _to__rLe

exawined additionally by a professiopnal person_ of _his

choice, Unless objection is made by counsel for __the

espordent, he sha continge to be evaluoated and treated b

the professiona) person pending the hearing,
(6) In—iho-——avent—the—exanining—profeasionalporscen
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Rotice

of the petition shall be hand delivered _to_ _the _regpondent

and to__his counsel on_or before the_ initial appearance_of

the respopdent before the_ judge or _justice of _2the _peace.

¥otice of the petition apd the order settinmg the_date apd
tine of the hearing and the names _of the xespopdent's
copnsel, professjonal _person, and responsible gggsgn.shgl;
be_hand delivered or wailed to_the person_or persons_leaally
respongible for _care, _suppoert, _and_ maiptepance_ of the
respondent, the me of kin identified inm the petitjcp, apnd
apy other persop identifjed by the county attorney as _a

possible _xesponsible persop _other than the one named as the
responsiblie_persom, The notice may rrovide, other thap_as_tc

the respondent and his counsel, that nc further notice will

be _given__ubless _written request is filed with the clerk of
coort, At any _time _prior to the date set _for _hearing, _the

respondent, through_ _his counsel, may reguest a_ijnry _trial,

whereupon the time set for hearing shall be vacated and _the

natter gset on_the court's jury calendaxr at the earliest date

pessible, the wmattey _taking precedepce _owver _all _othex

matters, If there is not_a_jury in attendance, a_imry _shall

be_selected in _the _mapner prowided ip 93-1512_ apd_a_date_set
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for _trial by dJury nct later than_ _7_days, exclusive of

Saturdays, Sundays, and_hclidays,

(7)) She-hearisg—shall-be—held—before—the-couri—sitheut

heoaleh—Eaoilitye The respondent shall be presept unless _his

presence_has_been waived as_rprovided ip_38-130442), _and_ he

shall _be represented by connsel_at_all_stages of_the_ trial.

The _trial shall be limited to_the detersination__of__whether

or _not__the respondent is seriously mentally ill within the

meaning set forth in this chapter, The_standard_of_prccf _in

-20- ' SB 413
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any_ _hearing held pursuant_to_this_sectiopn is_rroof beyord_a

reasonable doubt with respect _tc__any_ _rhysical facts _or

eyidence__and _clear and_convincing _evidence_as_to_all cther

Aattersy—Moatal-diserdes, EXCEPY THAT MENTAL DISORDERS shal

be evidenced to_a _reasonable _medical _certaipty; _ismine

et

I+

threat of self-inflicted injury or ipjury_to others shall ke

evidenced by overt acts, sufficiently recent_in time as_to

be material and relevant as _tc the regspondent's _present

condition, The professional _person appointed by the_gourt

shall be present for the trjal and subjeét to

cross—exasination, The _trial shali _be govermed _by_ _the
Montana rules of civil procedure_except that, if tried by _a
jury, _at_ _least two-thirds _of the jurcrs must concur on_a
fipding_that the patient is seriously _mentally ill, _The
court _may order _the _trial _closed to the public for the

e . et gt

protection of _the _respondept, If, upon _trial, it is

determined that the patient is not sericusly sentally ill
within the meaning of this chapter, he shall be discharged

and_the petition dismissed.

saeh—Servieasy The court, upon the showing of gocd cause_and

when it is in the best interests _cf _the respopdent, may

order_a change of venue,™
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Sectionr 6. Section 38-1306, R.C.M. 1907, is amended to
read as follows:

*38-1306. BPetitiop———£0F-——oossitlont——m——trial—

dot ination—eof aEtv Posttrial disposition -~— _petition

hoaping-—oa—the—potitich-only—if-detention—ic—neccscaty—te
PELVIAt—FRFEEF-Lto—tho—paticRt—0F-otherSy

42}y —HBpon-receipti-ef-a—petition—fer—coanitpepnt—not—ieo
escecd—three—i3)—nenthey—the-eourt-shatl-i as 1

—-22~ SB #13
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prefessionl-persoa—disaicsedy If it is determined that the
patient respondent is seriously mentally 3ill witkin the
reaniag of this aet chapter the court shall held a_postirjal
disposition _hearing, The disposition hearipg sha}l ke held
within 5 days (including_Saturdays, _Sundays, _and _bolidays

unless__the fifth day _falls _on_ _a__Saturday, _Sunday, or

holiday}, doring which tise the cgcurt may order _further

evaluation and treatment cf the respondent, At _the

conclusion_of the disposition hearing, the court shall:

+4ay i} commit the patient respoendent to a facility for

a period of not more than #hree—4{3} months;

—-24- SE 413
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4By {ii) order the patienst respondent to be placed in
the care and custody of his relative or guardian or some
cther appropriate place other thanm an institution;

4o} (iii) order outpatient therapy; cr

4d4){iv]) wmake some other appropriate arder for
treatment.

ib) FKNo treatwent ordered pursuant to this subsecticn
shaltl pay affect the patieatls respeondent's custedy for a
period of more than #hEee—{3} months.

{c) In Aetermining which of the above alternatives tc
order, the court shall choose the least restrictive
alternatives necessary to protect the patient respopdent and
the public and +to permit effective treatment. The court
shall comsider and shall describe ip its order what
alternatives <for +treatment of the patient respondest are
avajilable, what alternatives were investigated, and why the
investigated alternatives were not deemed suoitable., The
court shall enter into the reccrd a detailed statement of
tke facts epon which it found the respondent t¢ be seriously
mentally il1,

{2} At any time within the theece-{3}—moath 3-month
period the patient may be discharged cn the written order of
the prefessicnal person in charge of the-—patiesnt him. In
the event the patient is not discharged vithin the thePee—{3)

senthk 3-ponth period and if the ter» is not extended as
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rrovided herein, the—patient he shall be discharged by the
facility at the end of +heee—{3) months without further
order of the court. Notice of sueh the discharge 441} shall
be filed with the court AND_THE _CCUNRTY ATTORNEY AT LEAST
siepin—£ive—4{5) days of PRIOR TQ the discharge.

4% {3} Mot 1less than #we—42)} calendar weeks pricr to

the end of the &hrec—43)—aosatk 3-mornth period of detentica,
the professional person 1in charge of the patient AT_THE

PLACE_OF DETENTION may petition the court for extemsion of

the detention period. The petition shall be accompanied by
a written report amd evaluation of the patient's mental and
physical condition. The report shall describe any tests and
evaluation devices which have been employed in evaluating
the patient, the course of treatment which has keen
undertaken for +the patient, and the future ccourse of
treataent anticipated by the professional person. Upon the
filing of the petition, the court shall give written notice
of the filing of the petition to the patient, his next of
kin, if reasonably available, the responsible person
appointed by the court, and to the patient's counsel. If
any person so notified requests a hearing pricr to the
tersination of the previcus detention authority, the ccurt
shall immediately set a time and place fcr sush a hearing on
2 date mnot more than #es—+410)} days from the receipt cf the

request and notify the same peogle incleding the

—-26— SB 413
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prcfessional person im charge of the patient. Proccedure on
the petition for extension,__when__a_ _hearjng _has _been
reguested, shall be the same in all resgectsy as the
procedure on the petiticn for the original three—<43}—sansh
3-month comsitaent except the patient ehald is nct e
entitled to trial by jury. The hearing shall be held in the
district court having Jjurisdicticn over the facility in
which the ©patient is detaiped unless ctherwise ordered by
the court. If upon the hearing the court finds the patient
not sericusly mentally 3ill within the meaning of this aet
chapter, +he-patient he shall be discharged and the petition
disaissed. If the court finds that the patient continuves to
suffer frca serious mental illness, the cocurt shall order
commitment, custody inm relatives, outpatient therapy, or
cther order as set forth in suobsection <831} of this
section except that Do crder shald pay affect his costody
for acore than &ix—46) months. 1In its order, the court shall
describe what alternatives for treatmsent of the patiemt are
available, what alternatives were investigated, and why the
investigated alternatives were not Adeemed sgitable. The
court shall not order continuaticn of an alternative which
does not include a comprehensive, individvalized glan of
treatment for the patient. 48¥ A court order for the
continuaticn of an alternative sbhall imclude a sgpecific

finding that a comsprehensive, individualized ¢flan of
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treatwent exists.

473 {8) TFurther extensicns may be obtained under the
same procedure described ir subsecticn +46}{3} of this
section except that the patient's custody skald Eay not be
affected for amore than sme—{1} yeary without a renewal of
the commitment under the procedures set forth in subsection
483 {3} of +this section, incledirg a statement of the
findings required by subsection £8){3).

483 ({5) At any time during the patient's comsitment the
court may on its own initiative or upon application of the
professional person in charge of the patient, the patient,
his next of kin, his attorney, or the respomnsible person
appointed by the court, order the patient to be placed ir
the care and custody of relatives or guardiansy ¢r to be
provided outpatient therapy or cther appropriate rlacement
Or treatment.™

Section 7. Section 38-1307, R.C.M. 1947, is amended to
read as follows:

n38-1307. Emergency situnaticn —_— petition —-—
detention. (1) Whemn an emergency situvation exists, a feace
officer may take any person who appears to be =seriously
mentalliy 1il1 aﬁd, as a result of sericus mental illness, tc
be a danger to cothers or to himself into custedy only for
sufficient time to contact a professional person for

emergency evaluation, If possible, a professicmal person
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should be called prior to taking the person into custody.

t2) If +the professional person agrees that the person
ietained appears to be sericusly mentally ill and that an
eaergency situation gesuimely exists, then the perscon may be

detained AND _TREATED until the next regular busivess day.

38-3355-or—shaltl release the detained perscn gor _file his

findings with the county _attorpey_ who, if he determipes

probable cause to exist, shall file the _petition _previded

for im_38-1305 in the county of_the respopdent's rxesidence.

In either case, the professiocral person shall file a report
with the court explaining hkis actions.

2 ) : L te—filedy—af

detention,—the—ooart—Ray—ordes—the-tespendent—detained——£for )

the-—aneant —of—time—neeecsapy—£of—a—profogpienalserson—4o
3 2 . . i : sacd—f o <
165 ; bis—findi a 1ati _%e

he SoUEL Ia o ca hald agah detantien = ¥ |

tventy—Eour——{20)——hours—Eres—the-time—of-the-filing—ef—the
patitionr—Saturdayy—Sendayy——and—legal-holidays—ehall—net
be-—included —in-coaputing—the—tuenty—fous—(24)—bhour-periedy
3he—ee&;@—aaf—aésa—efée;—%he-;espendea%—de&aiﬂed—daiiaq—-éhe
seaea%;—tue-—443+-—heue——eva}aatéea-and—%*eaéaea&—pei4047—45
esdoredy—and-through-the—pesiod-of-tho-—heasing—en-—iattial
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tho-—pablie——Acs—G0oR—a6—a——sental—healith——facility—bogomes

i1abl . : . N : t5icd
available—sental-—health—facility —ic-—adequate—for——the
protection—of—the——persen—detained-and of the—pabliey—thean
the-detained-pergea—-shall-be—transferred—fren—the—Joild-—er
correetieonal——faeility-to-the—nental-health-facilityv——In—ne
sase—shall-—a—porson—be——detained—in—a—IFail-—oF——other

. 1 fagili ris—_geats ¢ 1 £
poeriod—of—tise—than-is—required—for—the-seunty—atterney—ieo
£ile——a-——petitiop-—and—for—a-prefessional-persen—to—conplete
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hie—inisial essmination—and—inquiey and seport-hin-findings
to—the—courty

453 (3] The county attorpey of any ccunty may make
arrangesents with any federal, state, regiomal, c¢r private
mental facility or with a w®ental health facility in any
county for the detention of persons held purssant +to this
section.”

Section 8., Section 38-1308, R.C.NM. 1947, is amended to
read as fcllows:

*38--1308. Outpatient care — conditional release. (1}
When, in the cpinion of the professional gerson in charge of

a mental health facility providimg imvoluntary treatment,

_the comnitted person can be appropriately served Ly

outpatient care prior to the expiration c¢f the pericd of
commitment, +then 846k outpatient care may be required as a
condition for early release for a period which, when added
to the inpatient treatment period, skall may not exceed the
period of compitment, If +the wmental health facility
designated tc provide cutpatient care is other tham the
facility providing involuntary +treatment, the outpatient
facility so designated must agree in writing to assuse such
responsibility.

{2) The mental health facility desigmated tc¢ fprovide
outpatient care or the professional perscn in charge of the

patient's case may wmodify the conditicps for continued
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release vhen seeh the modificatior is in the best interest

of the patient. This includes_the authorization to_ _transfer

interest of the _patient and _the outpatient facility _sc

desiqpated _agqrees _im__writing _to _assupe _xesponsibility.

Notice of _an _intended transfer _shall bte _given__to__the
professional person_ip_charge of the mseptal health facility

that provided the jnvoluntary treataent,
{3) If the mental health facility dJdesignated to

provide outpatient care determives that a conditionally
released person is failing to adhere to the terms and
conditions of his release, and because of that failure has
Seco-e a substantial danger to himself c¢r other persons,
then, upcn notification by the mental health facility
designated to prowvide outpatient care, or on his ovn motion,
the professional person in charge of the patient's case nmay
order that the conditionally released person be aprrehended
and returned to the facility from which he was conditicmally
released, The professional person in charge of the patient's
case way modify or rescind seeh the order at any time. The
professicnal persoa shall wail or deliver notice +to the
person detained, his attcrney, if any, asd his guardian or
conservater, if any, his next of kin, if known, and the

responsible person appointed by the court. The _sheriff cf
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the county _where_the mgntal health facility is located_and

from_which the patient is beipg transferred has the_duty _cf

transpcrting a patient under_the provisicns_of this section,

{4}y The proceedings set forth in subsection (3) of
this section may be initiated by the professiomal person in
charge of the patient's case on the same basis set forth
therein without the professional person requiring or
ordering the apprehension and detertion of the corditicnally

released person,

{5} _Notice in writing to_the court which ccmaitted the

patient for treatment AND THE COONTY ATTORNEY WHO INITTATED

charge of his at_ least _£_days prior to_his_release_ from

coamitment or gutpatient care."

Section 9, Section 38-130¢, R.C.M. 1947, is amended to
read as follows:

*38..1309, Right to counsel and appeal -—— exasminaticn
of respondent —— records. (1) The person alleged to be
seriously mentally ill shkhall-—-bave bhas the right +to be

present at any hearing or trial. TIf he has no attcrney, the
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judge shall appoint as-—atteEmey one to represent him at

either the hearing or the trial, or bhoth, _who__shall _be

compensated _from_ _the public fupds of the county where the

respondent resides. 1f—+tho—eourt—deteraines—that——4the

The county of residence shall also pay all preccssitment

expenses including transportatior tc a mental health
facility incurred in connection with +the detention,
examination, and precoamitment custody of the respondent.
The fact _that a person _is _examjned, hospitalized, or
receives medical, psychological, _cr _other memtal health
treatment _pursuant to this chapter does pot relieve a_third
rarty _froa a contractual obligation to pay for the _cost _of

the examinpation, hospitalization, cr_ treatment,

(2) IThe respondept or the responsible person_appcinted

by the court _may secure_an_attorney of his own chcice and at

his_own_expense to represent the respondent. The respondent,

his attorney, or the responsible perscn appointed by the
court may secure a professional person of his own choice to
examine the respondent and to testify at the hearing Lkefore
the court or Jjory as to the results of his erxawmipation.

{3) If the person wishing to secure the testimony of a

professional person is vnable to do so because of financial
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reasonsy and if the respondent joims in the request for sueh
the examination, the court shall appcint a professional
person other than the professicnal perscn regquesting the
coamiteent to perfora the examibation., Whenever possible,
the court shall allow the respondent a reasonable choice cf
an available professional person gqualified to perferm the
requested examination who will be ccmpensated £from the
public funds of the county where the respondent resides.

{4} Every rTespondent subject to an order for
short-tera treatment or long-ters care and treatment shall
be advised of his right ¢to appeal seeh the order by the
court at the conclusion of any hearing as—a the result of
which such an order may bhe entered.

{5) Records and papers in proceedings under this aet
chapter shall be maintained separately by the clerks of the
several courts. Bpeh——the—zrelease——of—any—respendent—or

patient Fiye days _prior to_the release of a_ _respopndent _or

patient, the facility shall notify the clerk of the ccurt
withip£ive-—45}—days-of-theo—releasey and the clerk shall
immediately seal the record in the case and omit the name of
the respondent or patient frce the index c¢r indices of cases
in saeh the court unless the court orders the record opened
for good cause shown,"™

Section 10, Sectiom 38-1310, R.C.N. 1947, is awended

to read as follovs:
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n38-1319, Transfer or compitment to facility -~
procedure, ¥o person who is in the custody of the department
of instituticns for any purpose other than treatamert of
severe wmental illness shall may be transferred or coamitted

to a mental health facility for more _thap _10__days unless

sueh the transfer or coasitwent is effected according to the
procedures set out in this ae+ chapter. However, proceedings

for involuntary commitment may be commenced ip the ccunty of

the _mental health facility where the _persom_is, jp_the

county__of the institution _froms _which _the persgn ¥as
transferred _to the aental health facjljty, or in_the county
of_the person's resjderce, MNotice of a__transfer_ _shall be

iven _i te to _apy _assigped coupsel at the sental
hgglth faciljty aprd to the parepts__of _minors, _guardiaps.

responsible persons, or ccnservators, as_the case say be,"

Section 11, Section 38-1313, R.C.M. 1947, is amended
to read as follows:

®38.-.1313, Civil and legal rights of person ccamitted.
{1} OUOnless specifically stated in an crder by the court, a
person involuntarily committed to a facility for a period of
evaluation or treatment shadd dces not ferfeit any legal
right or suffer any legal disability by reascr cf the
provisions of this act except insofar as it may te necessary
to detain the person for treatmemt, evalnaticn, cr care.

(2) Whenever am® a perscn is committed to a péntal
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health facility for a period of &heee—{3} months or lemger,
the court ordering the cosmitment may make an crder stating
specifically any legal rights which are denied the
respondent and any legal disabilities which are imposed on
him. is part of its order, the court may appoint a person
to act as conservator of the respondent's property. Any
conservatorship created pursnant to this secticn shail

tersinate terminates upon the comclusion of the involuntary

cosmitment if not sooner terminated by the court. A
conservatorship or guardianship extending beyornd the period
of involantary cosmitsent may npnot be created except
according to the procedures set forth under Nontana law for
the appointment of counservators and guardians generally.

{(3) 48y A person vho has been committed to a mental
health facility pursuant to this aes-——shald—be chapter_ _is

autcmatically restored upon the terminaticn of th

m

copniteent tc all of his civil and legal tights which wmay
have been lost whenr he was committed, This subsection shall
does not affect, however, 28y a guardianship or
censervatcership created independently cf the ccapiteent
proceedingsy according to the provisions of Montana law
ralating to the appointment of ccnservaters and guardians
generally. aay A person who leaves a meptal health facility
fcllowing a period of evalunation and treatment shall ke

given a written statement setting fcrth the sukstance of
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this subsection.

{t) ¥y A person committed to a mental health facility
prior to #he—effective—dato—of-this—act—shall-endey July 1,
1375, enfoys all the rights and privileges of a ©person
committed after she-effeetive that date ef-this-aet,

{5} No person who has received evaluation cr treatment
under any of the provisions of this aet—ehall} chapter_may be
discriminated against because of suweh that status. For
purposes of this section, "discrimination” means giving any
unfavorable weight to the fact of hospitalization or
outpatient care and treatment nunrelated t¢ a personts
present capacity to meet standards applicable tc all
persons, The fact that a person has received evaluaticn and
treatment, whether voluntarily or involuntarily, at any 2a
mental health facility shald may not bke admitted intc
evidence in an¥ a subsequent vproceeding for invclumtary

conmitsent or for the appcintment of a gueardian or

conservator unless it-hag-pEobative-valuc—in-the—formulatbien

probative——valuo—outueighsthe-prejudicey IT_IS_NECESSARY_TO

A DETERMINATION OF THE PRESENT CONDITION CF _THE _RESPCRDENT

OB __THF__PROGFOSIS FOR _TREATKFNT IN THE PRESFNT CASF _ANKD_THE

JUDGE_DETERMINES THAT THE NEED FCH _THE__EVIDENCE _OQUOIWEIGHS
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THE _PREJUDICIAL BFFECT QF ITS ACHISSIOR,"™

Section 12. Section 38-1322, R.C.®. 1947, is amended
to read as follows:

"38.-1322., Treataent procedures _ restrictions.
Patients have a right not +to Fe subjected to treatment
procedures such as lobotowy, adversive reinforcement
conditioning, or other wunuswal or hazardous treatment
procedures without their express and informed consent after
consultaticn with counsel, the legal guardian, if any, the
respousible person appointed by the court, and any other
interested party of the patient's choice. 1t least one {31}
of those consulted must consent to the treatment along _Wwith
the patient®’s coymnsel. If there is no responsible person or
if the responsible person .appcinted by the court is no
lenger available, then a responsible person whe is ie no way
cornected with the facility or with the departmsent cf
institutions shall be appointed before any such treatment
procedure can be esployed., The facility shall send notice
of intent to employ extracrdimary treatment procedures to
the patient, his next of kin, if known, the legal guardian,
if any, the attorney who most recently represented him, and
the responsible person appeinted by the court at least +ean
4103 days prior to the ccepencenment of e84k the
extraordinary treatsent program.™

Section 13, Section 38-1324, R.C.H, 1947, is amended

~39.- SB 413

u

@ -

10
1
12
13
1a
15
16
17
18
19
20
21
22
23
214

25

SE 0413/02

to read as follows:

#38-1324, Treatmeunt plan for patient established. (1)
Fach patient admitted as an inpatient tc a wmental health
facility £er——a—peried-—ef—nese—thar seventy—tuo—(Id)—housrs
shall have a comprehensive physical and mental exasinaticn
and review of behavioral statas withia fexity-edght—{48)
hours after adamission tc the mental health faéility.

{2} Each patient shall have an individualized
treatment plan. This plan shall be developed by appropriate
professional persons including a psychiatristy—if-seacenably
available and ghall be implemented as-secn—as—peseibler—in
any—eveaty 10 later than #£ive—(5) 10 days after the
patient?!s admission. Bach individunalized treatment plan
shall contain:

{a) a statement of the nature of the specific grobleas
and specific needs of the patient;

(b} a statement of the least restrictive treestment
conditions necessary to achieve the purpcses cf coseitaent;

(¢} a Adescription of intersediate and long-range
treatment goals, with a rprojected timetable fcr their
attainment;

{dy a statesent and rationale fecr the Flan of
treatment for achieving these intermediate and lcng-raunge
goalssy

fe) a specification of staff recspounsibility and a

40— SB 813
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description c¢f proposed staff involvesent with the patient
in order to attain these treatment goals;

(f) criteria for release to less restrictive treatment
conditions, anrd criteria for discharge; and

fg) a notation of any therapeutic tasks and later to
be performed by the patient.

{3) Ais part of his treatmsent plan, each patient shall
have an individualized after care plan., This plan shall be
developed by a professional persen as soon as practicable
after the patient's admission to the facility. .

(#) In the interests of continuity of care, whenever
possibley one professional person (vho need not have been
involved with the develcpment of the treatment glan) shall
be responsible for supervising the implementation of the
treatment plan, integrating the various aspects c¢f the
treatment prograe, and recording the patient's progress.
This ptofessional person shall also be respomsible for
ensuring that the patient is released, where appropriate,
into a less restrictive form c¢f treatment.

(S} The treatment plan shall ke continmously reviewed
by the professional person responsible for supervising the
implementation of the Eplan and shall be modified if
necessary. Moreover, at least every ainety—{90}% days, each
patient shall receive a mental examination froey and his

treatment plan shall be reviewed byy a professicnal person

-1 SB 413
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other than the professicnal person responsible for
supervising the isplementaticn of the plan."®

Section 14. Section 38-1325, R.C.A. 1947, is amended
to read as follows:

n38-1325. Examination fcllowing cosmitment, W¥Wo later
than £if+een-{15) 30 days after a patient is committed to a
aantal health facility, the professional person in charge of
the facilityy or his appcinted, professionally gualified
agenty shall ewxamime reexamjne the committed patient and
shall determine whether the—patient he continues to reguire
coumitment to the facility and whether a treatment plan
complying with this ae* chapter has bleen implemented. If
the patient no longer requires comsitment to the facility in
accordance with the standards <for comswitment, er—3if-a
treatnent—plan-has-not—boca—inplomentedy he must be released
immediately unless he agrees to continue with treatsent om a

voloentary basis. If_ _for scupd _professiopal _reasons a

treatment plas has not been jimplemented, thjis fact shall bhe

reported immediately to_the professional person_in _charge_cof

the facility, the directog ef the department of

jnstitotions, the mental disabilities board of wisjiters, and

the patient's counsel,*

Section 15, Section 38-1328, &®.C.M., 1947, is amended
to read as follows:

"38-1328, Records to be paintained. Complete patient
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records shall be kept by the mental health facility and
shall be available to any prefessiemnal person er—-atteraey
authorized ir writing by the patient and the bcard. The

records shall also be made available to _apy attorney chapged

with representing the patient or _any professicnal _person

charged with evalpating or tyreatipg the patient, These

records shall include:

(1) identification data, includinrg the patient's legal
status;

{2) a patient history, including, but not limited to:

{a) fawmily data, educational background, and
eaploysent record;

{b) prior medical histcry, both physical and aental,
including prior hospitalization:

{3y the <chief complaints of the patient and the chief
complaints of cthers regarding the patient;

{4) an evaluation which notes the onset of illecess,
the circumstances leading to admission, attitudes, tehavior,
estimate of intellectual functioning, memory functicning,
orientation, and an inventory of the patient'!s assets in

{5} a sumasary of each physical exasinaticn which
describes the results of the examinaticn;

{6} a copy of the individwal treatment plan amd any

modifications thereto;
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{7) a detailed summary of the findings made by the
reviewing professional person after each periodic review cf
the treatment plan which analyzes the successes and fajilures
of the treatsent program amnd directs whatever modificaticns
are necessary;

{8) a copy of the individvalized after care rlan and
any modifications thereto, and a summary of the steps that
have been taken tec implement that plan;

{9 a medication history amd status, whick includes
the signed orders of the prescribing physician. The staff
person adwinistering the wedication sbhall indicate by
signature that orders have been carried oumts.

(10) a detailed sumsmary of each significant contact by
a professional person with the patient;

{11) a detailed summary on at least a weekly basis by a
professional person involved in the patient's treatment of
the patient's progress along the treatment plarn;

{12} a wveekly susmary cf the extent and nature of the
patient's work activities and the effect of such activity
upon the patient's progress along the treatment plan;

{13) a signed order by a prcfessicnal person for any
restrictions on wvisitations and communications;

{14} a signed crder by a professional persen for any
physical restraints and isclaticnj;

{15) a detailed summary cf any extracrdinary incident

~44- SB #1131
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in the facility involving the patient to be entered by a
staff @meaber noting that he has personal kncwledge of the
incident or specifying his cther source of inforsationy and
initialed within +weaty-foar——{2i4) hours by a professional
person; apnd

(16) a summary by the professional personm in charge of
the facility or his appointed agert of his fimdings after
the £ifteen—{3B}—day 30-day review prcvided for in seetien
3g-1325."n

Section 16, Section 38-1330, R.C.¥. 1987, is amended
to read as follows:

#38-1330. MNental disabilities board of vwisiters —
creation and responsibilities. {1) The governcr shall
appoint a mental disabilities board of visitors. The board

shall consist of £five <5 persces crepresenting Eut not

lisited _to _copsuaers, +he——medieal-—geionrees DCCIORS _QF

MEDICIKE, and the behaviocral sciences, at least three 43} of

whom skall may not be professicnal perscns and at least one
4% of whom shall be a representative of an organization
concerred with the care and welfare of tyg mentally ill. WNo
one may be a member of the board whe is ae A FULL-TIPE agent
or employee of &he ANY departsent ef-iastitutiomns CF_AGERCY
CF_THE STATE or ef-a®¥ a mental health facility affected by

this ae¢ chapter. If a board of sirilar title and structure

is created in any act concerming the treatment of the
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mentally retarded or developmentally disabled, then cnly one
board shall be created to perfora the functions set——eut—is
¢f both ases and the toard so created shall include at least
one 44 representative of an organization concerned with the
care and velfare of the wmentally ill and one 3%
representative of an organization ccncernmed with the care
and welfare of the w®mentally retarded or developsentally
disabled.

{2) The mental disabilities board of visitors shall be
an independent board of inguiry and review to assure that
the treatsent of all persons either vcluntarily or
involuntarily admitted to a mental facility is humane and
decent and wmeets the requiresents set forth in this aet
chapter.

{3) Tho board shall review all plamns for experimental
research invclving persons admitted to amy a mental health
facility to assure that the research project is humane and
not unduly hazardous and that it complies with the
principles of the statement on the use of human subjects for
research of the American association op mertal deficiency
and with the principles for research involving husan
subjects regquired by the United States department of health,
education, and welfare, NKc experimental research project
involving persons adaitted to any a mental health facility

affected by this aet—shald chapter may he comeenced unless

—46— SB 413
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it is approved by the mental disabilities board of visitors.

{4) The board shall, at least annuvally, inspect every
mental health facility which is rproviding trecatsent and
evaluation to any person pursmant to this ae+ chapter. The
board shall inspect the physical plant, including
residential, recreational, dining, and sanitary facilities.
It shall wvisit all wards and treatment areas. The toard
shall inguire concerning all treatment prograss being
inplemented bty the facility.

{5) The board shall anmually insure that a treatment
plan exists and dis being iwmplesented for each patient
adsitted or comsitted to a mental health facility under this
aek chapter. The board shall inquire concerning all wuse of
restraints, isolation, or other extraordipary measures,

{6} The board may assist any patient at a mental
health facility in resolvirg any grievance he B®may have
concerning his commitment or his course of treatment in the
facility.

17y __The board shall _employ _and _be_ _respensible for
full-time _legal counsel at the War® sSprings state_hospital,

¥hose responsibility shall be _to _act _on__behalf _of _all

there is sufficient legal staff apd facilities to__insure

availability _to_ _all patients_ _and shall reguire_ that the

appointed counsel periodically interview_every _patiept _and
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examipe hisg _files _apd records._ _The_ _board__may _employ

sivilar mapper_at any other mental health facility bhavinpg
inpatient _capability, $he-—empence—ef_——the——legaj-ceunsel
onployed by the—beasrd—chall-be—pajd-—by —the-—depasinent—of
inetitations——abk—a-—_fFate—e SREREALE—with-the—conpe satie

4#-(8) If the board ltelieves that any facility is
failing to cowply with the provisions of this ae# chapter in
regard to its physical facilities or its treatment cf any
patient, it shall report its findings at once to THE

PROFESSIONAL PEBSQON 1IN __CHABGE _OF THE _FACILITY _ABL, _1IF

APPEOPRIATE IRG A _REASONABLE TIME ¥OR A _RESECESE
ZHOQ SUCH _PROFESSIONAL_FER T BOAED_BAY NOTIFY the next

of kin or guardian of any patient involved, the responsitle
person appointed by the court for any patient involved, £he
profescional-person-in—charge-—of—the—fasilityy the director
of the departwent of institutions, and the district court
which has jurisdiction over the facility.

48> (9) The mental disabilities board of wvisitcrs shall
report annnally to the governor and shall regort to each
session of the Memtama legislature cconcerning the status of
the mental health facilities and treatwent programss which it
has inspected,

493 (10) The mental disabilities board of visiters shall
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be attached to the governer for administrative purpeses. Tt
may eaploy staff for the purpose of carrying cut its duties
as set out in this aet chapter."

Section 17. Section 38-1321, R.C.K. 1947, is amended
to read as follows:

"38-1331., Standards—fer——tFeatsent— $o——bhe——KBousy

Statement of riqhts _tc bhe furnished and posted, Pach patient

: hi £ s a3
soeponsible—poFrson—appointed-by—the——eoust shall rpromptly
upon 4he—patisntls his admission receive, _ip lapgnage he
apderstands, a written aeticey sStatement im—lenquage—he

treatnent of all of his rights undexr this _chapter, including
the right to_treatment, the right to the_ _develcpment _of _a

treatment _plan, and__the _right tc and the awailabjilijty of

legal counsel, and the rules for patient labor. In addition

a copy of all-the abeve—standards the _foregoing statement

shall be posted in each ward.®

SECTION_18, REPFPALER. SECTION _BC-1908, R,C.M, 1947,

IS_REPEALED,

—~End-
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SENATE BILL NO. U413

INTRCDUCED BY TOWE

SBE G413,02

A BYLL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE ARD

CLARIPY THE LAWS RELATING TO THE COMMITMENT OF MENTALLY TLL

PERSONS AND TO A%END SECTIONS 38-1307 <THROUGH 38-1310,

38-1313, 38-%322, 38-1324, 38-1325, 38-1328, 38-1230, AND

38-1331, R.C.M. 1947; REPEALING SECTION _80-1308, B.C.H.

1947.1

BF IT ENACTED BY THE LEGISLATGRE OF THE STATE OF NONTANA:

Section 1. Section 38-130%1, R.C.M. 1947, is amended to

read as follows:

"38-1301, Purpose of aet chapter. The purpose of this

aet chapter is:

(1) to secure for each person who may be seriously

mentally i1l or suffering froe a mental disorder

such care

and treatment as will be suited to the needs of the person,

and to insure that smch care and treatment are

skillfully

and humanely administered with full respect for the person's

dignity and personal integrity;

(2) *o—depeive—a—person—of—his-liborty£os-purpeses—of

T
Please refer to yel%ow copy for complete text.
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whea—this-is-done to_accomplish_this goal whenewer _possible
in_a_ccemsunity—based_setting;

{3) _to_ _accomplish_ _this_ goal in_an_institutionalized

setting c¢nly when _less restrictive alternatives are

unavailable or inadequate and only _when _a person_is_so

mentally ill as to _regnire institutiomalized care; and

f{4) _to assure_that dne process _of law is accorded _any

persop_coming under the provisions of this_chapter.®

Section 2. Section 38-1302, R.C.%. 1947, is amended to
read as follows:

M38-1302. Definitions. As used in this aet chapter,
the following defimitions apply:

{1) "Board” means the mental disabilities board of
visitors created by this ae+ chapter.

{2) “Court" =mecans #he any disfrict court of the state
of Montana.

{3} "™Department™ means the department of institutions.

(4) "Emergency situvation" means a situation in which
any person is in imminent danger of death or serious bodily
hara from the activity of a person who appears to be
seriously mentally ill.

(5% *"Mental disorder®™ means any orgaaic, mental, or
emotional impairment which has substantial adverse effects
on an individuvalt's cognitive or volitional functions.

{6) *"Mental health facility"® or "facility"™ mgeans a

—-2- SB 413



@ o~

10
1"
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SE 0413,02

public hospital or a licensed private hospital WNRICH _IS

EQUIPPED _ARD _STAFFED TO PROVIDE TREATHENI FOR PERSONS WITH

MENTAL DISORDERS or, a community mental health certer, or

any mental health clinic or treatment center approved by the
department. No correctional institution or facility, or
jail, is a mental health facility within the meaning of this
aet chapter.

(7) "Eext of kin®™ shall includey but need mnot be
limited toy the éponse, parents, adult children, and adult
brcthers and sisters of a person.

(B) P"Patient" means a-perseh-cosnitied—by-tho—oaouri-te
a—soverty—tyo—{F2}—heur—ovalaationor—treataent—or——fer—a
}onger—perdod a_person committed by the court for treatment
for apy period of time.

{9} ™preace officer™ means any sheriff, deputy sheriff,

warshal, policeman or other peace officer.

{10} "Professional person" means:

(a) a medical doctor, or

(b} a person trained in the field of mental health and
certified by the department of institutions in accordance
with standards of professional 1licensing boards, federal
regulations, and the joint commissicn or accreditaticn of
hospitals,

{11} "Reasonable _medjcal _certainty"_ _means_geasonable

certainty _as iudged _by _the _standards_of a_ _preofessional
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person.

4334 (12) "Respondent" wmeans a person alleged in a
petition filed pursevant to this ae+ chapter to be seriously
sentally ili,

4333 (13) "Besponsible person™ means any persop willing
and able to assume responsibility for a seriocusly mentally
i1l persony or person alleged to Le seriousli mentally ill,
including next of kin4, the person's conservator or legal
geardian, if any#, representatives of a charitable or
religions organization, or any other perscn appointed bty the
court to perform the functions of a B#responsible personit set
out in this ae+ chapter. Only one persomn skalld may at any
one time be the Bresponsible person® within the meaning of
this asé chapter. In appointing a responsible person, the
court shall consider the preference of the respondent. The
court say, at any time for good cause shown, change its
designation of the Bresponsible persondl,

4333 {18) "Seriously mentally ill"™ means suffering fros
a mental disorder which has resulted in self-inflicted
injury or injury to others, or the imminent threat thereofs,
or which has deprived the person afflicted of the ability tc
protect his 1life or health. Nc person way be involuntarily
committed to a mental health facility se®¥ 0R detained for
evaluation and treatment because he is an epileptic,

mentally deficient, mentally retarded, senile, or suffering

P T SB 413



HOUSE OF REPRESENTATIVES

March 25, 1977

HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 413

1. Amend page 6, section 3, subsection (3), lines 3 and 4.
Following: "for"
Strike: "10 days after his initial admission and for"

2. Amend page 6, section 3, subsection (3), line 5.
Following: "days"

Insert: ", excluding weekends and holidays,"
Following: "release"
Strike: "thereafter"

3. Amend page 7, section 3, subsection (8), line 4.
Following: "voluntary"

Strike: "commitment"

Insert: "admission"

4. Amend page 7, section 3, subsection (8), line 7.

Following: "adult."

Insert: "A minor voluntarily admitted shall have the right to be
released within 5 days of his request as provided in 38-1303 (3)
The minor himself may make such request."

5. BAmend page 7, section 3, subsection (8), line 8.
Following: "voluntary"

Strike: ‘“recommitment"

Insert: "readmission"

6. BAmend page 7, section 3, subsection (8), line 9.
Following: "voluntary"

Strike: "commitment"

Insert: "admission"

7. Amend page 7, section 3, subsection (9), line 16.
Following: "voluntary"

Strike: "commitment"

Insert: "admission"

8. Amend page 7, section 3, subsection (9), line 19.
Following: 1line 18
Strike: "commitment"

Insert: "admission"
Following: "the"

Strike: "commitment"
Insert: "admission"

continued on page 2
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HOUSE OF REPRESENTATIVES AMENDMENTS SENATE BILL 413
March 25, 1977

9. Amend page 7, section 3, subsection (9), line 23.

Following: "voluntary"
Strike: "commitment"
Insert: "admission"

10. Amend page 14, section 5, subsection (3) (b), line 13.

Following: "petition."

Insert: "The respondent may, at this appearance, object to the
finding of probable cuase for filing the petition." '

11. Amend page 16, section 5, subsection (4), line 15,
Following: "person"
Insert: "(a)"

12. Amend page 16, section 5, subsection (4), line 21.

Following: "hours."
Strike: "IF THE PROFESSIONAL PERSON"
Insert: " (b)"

13. BAmend page 16, section 5, subsection (4), lines 22 through 25.

Following: "CONTINUE, THE"

Strike: 1lines 22 through 25 in their entirety

Insert: "hearing shall be held as scheduled. The court may not
order further evaluation pending the hearing unless sound
medical reasons shall be set forth in the order along with
the amount of additional time needed."

14. Amend page 17, section 5, subsection (5), lines 23 through 25.
Following: "eeure:r" \
Strike: 1lines 23 through 25 in their entirety

15. Amend page 18, section 5, subsection (5), line 1.

Following: line 25 on page 17

Strike: "pending the hearing, in which case counsel"

Insert: "The court may not order detention of respondent pending
the hearing unless requested by the county attorney and upon
the existence of probable cuase for detention. Counsel"

16. Amend page 27, section 6, subsection (3), line 1.

Following: "patient."

Insert: "If a hearing is not requested, the court shall enter an
order of commitment for not to exceed 6 months."

continued on page 3



HOUSE OF REPRESENTATIVES AMENDMENTS TO SENATE BILL 413
Page 3
March 25, 1977

17. Amend page 45, section 16, subsection (1), lines 22 and 23.

Following: "the"

Strike: “ANY"

Insert: "the"

Following: "ingtitutiens"
Strike: "OR AGENCY OF THE STATE"
Insert: "of institutions”

18. Amend page 48, section 16, subsection (8), line 12.
Following: "FACILITY"
Insert: "and the director of the department of institutions:

AS AMENDED CONCURRED IN




HOUSE OF REPRESENTATIVES

COMMITTEE OF THE WHOLE AMENDMENT , ... 7, 1977

s e
MR. CHAIRMAN: | MOVE TO AMEND SENATE BILIL NO. 413, third reading copy, as follow
1. Amend title, line 6.

Following:, "SECTIONS"
Insert: "38-1232,"

2. Amend page 45, section 16, line 24.

Following: "chapter"

Insert: ", except this prohibition does not affect any employee of a
state college or university"

3. Amend page 49, line 19.
Following: 1line 18

Insert: "Section 18. Section 38-1232, R.C.M. 1947, is amended to read
as follows: :
"38-1232. Mental disabilities board of visitors--duties. (1)

The governor shall appoint a mental disabilities board of visitors.

The board shall consist of five 45% persons representing but not ,
limited to consumers, doctors of medicine, and the behaviorial sciences,
at least three <43y of whom shaft may not be professional persons and

at least one 4%} of whom shall be a. representative of an organization
concerned with the care and welfare of the developmentally disabled.

No one may be a member of the board who is am a full-time agent or
employee of the any department ef-institutiensy; or agency of the state
or ef-any residential facility affected by this act, except this ~
prohibition does not affect any employee of a state college or
university. If a board of similar title and structure is created in
any act concerning the treatment of the mentally ill, then only one +¥
board shall be created to perform the functions set-eunt-in 0f both aets
and the board so created shall include at least one <%} representative
of an organization concerned with the care and welfare of the mentally
ill and one representative of an organization concerned with the care
and welfare of the mentally retarded or developmentally disabled.

(2) The mental disabilities board of visitors shall be an
independent board of inquiry and review to assure that the treatment
of all persons admitted to a residential facility is humane and decent
and meets the requirements set forth in this act.

The board shall review all plans for experimental research or
hazardous treatment procedures involving persons admitted to any
residential facility to assure that the research project is humane and
not unduly hazardous and that it complies with the principles of the
statement on the use of human subjects for research of the American
association on mental deficiency and with the principles for research
involving human subjects required by the United States department of
health, education and welfare. No experimental research project
involving persons admitted to any residential facility affected by
this act shai® may be commenced unless it is approved by the mental
disabilities board of visitors. The board shall investigate all cass
of alleged mistreatment of a resident. -

---more---
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(3) The Board shall, at least annually, inspect every residential - 2
facility which is providing a course of residential habilitation and
treatment to any person pursuant to this act. The board shall inspect
the physical plant, including residential, recreational, dining, and .
sanitary facilities. It shall visit all wards and treatment or
habilitation areas. The board shall inquire concerning all habllltatlon
programs belng implemented by the institution. - , : )

(4) The board shall inspect the file of each person admitted to a
residential facility pursuant to this act to ensure that a habilitation a
plan exists ‘and is being implemented. The board shall inquire concerning
all use of restraints, isolation or other extraordinary measures.

(5) The board may a551st any patlent at a residential’ fac1llty in
resolving any grievance he may have concernlng his admission or F: '
course of treatment and habilitation in the facility. -

, (6) If the board believes that any facility is failing to comply with
the provisions of this act in regard to its physical facilities or its e
treatment of any resident, it shall report its findings at or :e to the
professional person in charge of the fac111ty and the director of the
department of institutions. If appropriate after walting a reasonable i
time for a response from such professional person, the board may notify

the parents or guardian of any patient involved, the next of kin, if known,
the responsible person appointed by the court for any patient ‘involved, .
the-professionat-persen—-in-charge-of-the-faeilityr-the-director-of-the
department-eof~imnstkitwutions and the district court which has jurisdiction
over the facility.

(7) The mental disabilities board of visitors shall report annually
to the governor and shall report to each session of the Mentana legislature
concerning the status of the residential facilities and habilitation prograii,
which it has inspected. :

e

(8) The mental disabilities board of visitors shall be attached to the,
governor for administrative purposes. It may employ staff for the purpose .
of carrylng out its duties as set out in this act.

7

Renumber: subsequent section

-

AS AMENDED BE CONCURRED IN




HOUSE OF REPRESENTATIVES
APRIL 1, 1977 | ~

Committee of the Whole Amendment to SENATE BILL NO. 413, third reading copy
as follows: '

1. Standing Committee Report, House Judiciary Committee, dated March 25,
1977.
Strike: amendments #11, 12, and 16 in their entirety

2. Amend page 16, section 5, subsection (4), line 15.
Following: "."
Strike: "If the professional person"
Insert: "The following action shall be taken based on the professional
person's findings:
(a) If he "

3. Amend page 16, section 5, subsection (4), line 21.
Following: "hours." :
Strike: "IF THE PROFESSIONAL PERSON"

Insert: "(b) If he "

4.  Amend page 27, section 6, subsection (3), line 1.

Following: "patient."

Insert: "If a hearing is not requested, the court shall enter an order
of commitment for a period not to exceed 6 months."

5.. Amend pade 48, section 16, subsection (8), lines 17 and 18.
Following: "factiity;"
Strike: "the director of the department of institutions,"

AS AMENDED
BE CONCURRED IN
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SENATE BILL NDO. 413

INTRODUCED BY TOWE

A BILL FOR AN ACT ENTITLED: ®AN ACT TG GENERALLY REVISE AND
CLARIFY THE LAWS RELATING TO THE COMMITHMENT OF MENTALLY TLL
PERSONS AND TO AMEND SECTIONS 38-1232s 38-1301 THROUGH
38-1310s 38-1313, 38-1322y 38-132&s  36-1325, 38-1328,
38-1330, AND  38-1331s ReCoMe 19473 REPEALING SECTION
BO~1908s RaleMe 1947.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Section 38-1301s ReCaM. 19?7' is amended to
read as follows:

»38-1301. Purpose of act Chapter. The purpose of this
act chapter is:

{1) to secure for each person who may be seriously
mentally i1l or sufferina from a mental disorder such care
and treatment as will be suited to éhe needs of the persons
and to insure that such care and treatment are skiltfully
and humanely administered with full respect for the person®s
dignity and personal integrity;

{2) to—deprive-a-person-of-his-tiberty—for-purposes—of
treastment——or-—care—onty—when—tesz-restrictive—siternstives
are—unasvaiiebie—and-onty-when—his-safety-or——the——safety——of

others——-is—endanaeredy—and—to-provide—for-dae—-process—of-faw
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when-this—is—done Lo _accomplisb_this goal whenever possible

Section 2« Section 38-1302¢ ReCeM. 1947y is amended to
read as follows:

*38-1302. Definitionses As wused in this ect chapters
the following definitions apply:

{1) *"Board"™ seans the mental disabilities board of
visitors created by this set chapter.

(2) "Court®™ means the gpy district court of the state
of Montanae

{3} “Department® means the department of institutions.

{%) "Emergency situation" means a situation in which
any person is in imminent danger of death or serious bodily
harm from the activity of a person who appears to be
seriously mentally ill.

{5} ™Mental disorder” means any organice mentale or
emotional impairment which has substantial adverse effects
on an individual®s cognitive or volitional functionse

{6) "Mental health facility® or *facility" means a

—-2- SB 413
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public hospital or a 1licensed private hospital nHICH IS
EQUIPPED AND STAFFED TO PROVIDE TREATMENT FOR PEKSONS WITH
MENTAL DISQRDERS ore a community mental health centers or
any mental health clinic or treatment center approved by the
departmente. Ko correctional institution or facilitys or
jaile is a mental health facility within the meanina of this
aet chapters

{7) "Next of kin* shall includer but need not be
limited tov the spousey parentss adult childrens and adult
brothers and s%sters of a persone

{8) "Patient™ means a-person—committed-by-the—court—te
a-seventy-two—{F2)-hour-evaluation-or—treatment——or--for—sa
+oenger-—per+od 2 person committed by the court for treatment

{7} ™Peace officer” means any sheriffs deputy sheriffe
marshale policeman or other peace officeras

(10) “Professional person®™ means:

{2) a medical doctors or

{0) a person trained in the field of mental health and
certified by the department of institutions in accordance
with standards of professional licensing boardss federal
reéulations. and the joint commission on accreditation of
hospitalse

{11) "Reasonable medical _certainty® means reasopable
certainty as judged by _the standards of & professional

-3~ SB 413
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DCrS00s.

t+¥{l2) “Respondent® means a person alleqed in a
petition filed pursuant to this eet ghapter to be seriously
mentally ill.

t+2¥{13) "Responsible person® means any person willing
and able to assume responsibility for a seriously mentally
ill persony or pérson altleged to be seriously mentally ille
including next of kints the person®s conservator or legal
guardians if anyts representatives of a charitable or
rgligious organizationy or any other person appointed by the
court to perform the functions of a ®responsible person® set
out in this eet ghaptar. Only one person sha¥+ may at any
one time be the ®responsible person® within the meanina of
this met chapter. In appointing a responsible persons the
court shall consider the preference of the respondent. The
court maye at any time for qood cause showns change its
designation of the %responsible person*.

€+3¥{1l4) "Sericusly mentally il1l™ means sufferinag from
a mental disorder which haes resulted in self-inflicted
injury or injury to otherss or the imminent threat thereofts
or which has deprived the person afflicted of the ability to
protect his 1ife or healthes No person may be involuntarily
committed to a mental health facility nor ‘ﬂﬁ detained for
evaluation and treatment because he is an epileptics

mentally deficients mentally retardeds seniles or suffering

—4- S8 413
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from 2 mental disorder unless the condition causes the
persen Nim to be seriousiy mentally ill within the wmeaninag
of this eet chapter."

Section 3. Section 38-1303y ReCeMe 19479 is amended to
read as follows:

*38-1303. Voluntary admission —-— cost of admissiona
[1) Nothing in this eet-shat¥ chapter may be construed in
any way as limiting the right of any person to make
voluntary application for admission at any time to any
mental health facility or professional persone An
application for admission to a mental health facility shall
be in writing on a form prescribed by the facility and
approved by the department of—-+nstitutions. It shedd is not
be valid untess it is approved by a professional person and
a copy is given to the person voluntarily admitting himself,
Tne Fform shall contain a statement of the rights of the
person voluntarily applying for admissions as set out in
this me¢ chapters including the righé to retease.

{2y Any applicant who wishes to voluntarily appoly for
admission to the Montana state hospital shall first obtain
certification from——the--reqgionat—mentai-hesttn-director-of
his—-mentat—hestth-reaion-or——if-—not——reasonabty——avartasbiey
from a orofessional person that the applicant is suffering
from a mental disorder and that the facilities available to

tire mental health region in which the applicant resides are
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unable to provide adequate evaluation and treatment.

{3) An application for voluntary admission shall give
the facility the right to detain the applicant for 19—dnys
efter—-his—inttiat-—adpisston-and-for no more than five——{5%
dayss EXCLUDING WEEKENDS AND HOLIDAYSs past his written
request for release theregfter.

{#) The cost of involuntarily committing a patient who
is voluntarily admitted to a mental health facility at the
time the involuntary proceedings are commenced shall be
borne by the county of the patient®s residence at the time
of admissione

{5) The costs of transportation to a mental health
facility under this section shall be provided by +the
patienty—his—perentsy—aoardienvy—or the welfare departwent of
the county of the patient®s res{dence¢ Howevere _if
protective proceedings under Title 91As chapter 5. have been
ar are jinjtioted with respect $o the opersons the welfare
department may seek reipbursement. JIf no one else s
available to trapsport hime the sheriff shall transport the
RCrs00e

{6) Any person voluntarily entering or remaining in
any mental health facility shall enjoy all the rights
secured to a nerson involuntarily committed to the facilitye.

(7)Y Notwithstanding anv other orovision of lawe a

minor #»ho is sixteen—¢t16% years of age or older may consent

—-6- S8 413
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to receive mental health services to be rendered by a
facility or a person licensed to practice wmegicine or
psychology in this state.

(3) ¥Yoluntery Except as provided by this subsections
¥olunkary commitment ADMISSION of a minor to a mental health
facility for an in-patient course of treatment shall be for
a-period-of-no—mere—then—thirty—¢364—days the same period of
time as thot for ao adult. A MINDR VOLUNTARILY ADMITIED
SHALL HAVE THE RIGHT TO BE RELFASED WITHIN S DAYS OF _HIS
BEQUEST AS PROVIDED JIN 38-1303(3}s IHE WINOR HIMSELE MAY
BAKE SUCH REQUEST. Unless there has been 2 periodic  review
and 2 voluntary recommitasnt READMISSION consented tr by the
minor patient apnd.  his coupsels woluyntary cosmitment
ADMISSION terminates at the expiration of 1 year. #f—the

professtonal-—persen-in—charge—of-a—wminor-patientdsrtermines

thet-the-commitment-shovid-continve—for—e——pericd-—of-—-more
then———th%rty——fsei--daysy--he-—sha+4—-eemmenee—-iﬂve+untofy
commitment-proceedings-in-eccordance—with-this-acty Counsel
shall be appointed for the minora.

(9) Ifs in any voluntary commitment ADMISSION for any
periocd of time to a mental health facilitys a minor fails to
joiﬁ in the consent of his oarents or quardian to the
voluntary ecommitment ADMISSION. then the .eﬂmmitmeﬂt
ADMISSION shall be treated as an involuntary coamitmente.

Notice of the substance of this subsectinn and of the right
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to counsel shall be set forth in conspicuous type in a
conspicuous location on any form or application used for the
voluntary cemmitment ADMISSION of a minor to a mental health
facilitye The notice shall be explained to the minor by the
professional person approving the application.®

Section 4. Section 38-1304+ ReleMe 1947+ is amended to
read as follows:

*33-1304. Rights and waiver of rightse. (1) Whenever a
person is involuatarily detaineds or is examined by-——a
prpfessione*——pefson pursuant to seetion 38-1305; or—+s
notified-that-he—witi-be-the—subject-of-a-——hearina-——pursusnt
to-—section-38-31385-or-38—4386y the person shall be informed
of his constitutional rights and his rights under this aet
chapter. A person may waive his procedurat rightse provided
that——the——woiver—+s—knowingty-end—intentionatiy-made or his
rights may he waived by his counsel and responsible person
acting together if a record is made of the reasops for the
waiver. The right to counsel +n—a-hearina-held-pursvent——te
section—-38~+366 may not be waivede The right to treatment
provided for in this aet chapter may not be waived.

{2) }n—the—ense—ef—e-pefson—uho-has—beeﬂ-ﬂetaiﬂed-—Fef
5--sevent7—tne——f?ii—ho;f-+npet+ent—eva*uatéoﬂ-anﬂ-treotmeﬂt
or-for-a-tonaer-period-of-timey—e-woiver—-of-—rights—can-—be
knowingty--end-—tntentionatiy-—made—onty-—with-the-concurrence

of-the-patientig——nttorney——or-—of-—the-—r=sponsible--person

-8~ SB 413
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appotnted——by-—the—courts The right of the respondent to be
physically present at a hearing may alsc be waived by his
attorney and the responsible person with the concurrence of
the professional person and the judge wupon & finding
supported by facts that:

(a) the presence of the respondent at the hearing
would be likely to seriously adversely affect his mental
conditiony; and

{b} en alternative location for the hearing in
surroundings familiar to the respondent would not prevent
such adverse affects on his mental condition.

{3) i{a) En the case of a winore provided that a record
is made of the reasons for the waivery of his rights ean-be
knewingty-and-intentionaiiy-nader

ftoy——when—the—miner-ira—under—the—sqge-of-twelve—{ti2yv-by
the-parents-of-the—-minert

thy-—when-the-minor-is-over—-the-oge—of—twelve—{i2}vy--by
the-youth-end-hi+s-parentss .

tcy--when--the-miner-is-over—-the-sge-of-twelve—{12y—and
the-minor-and—h+s—parents-do-not-agreey-the-minor-—can—-make
an——effective——watver——of——his——rights—onty——with—sdvice—of

eounsed may be wWaived by the mutual consept of his_ counsel

(b} If there is an apparent conflict of interest
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between a minor and his parents or guardians the court may
shall appoint a guardian ad litem for the-miner him.

(4} In addition to any other rights which may be
quaranteed by the constitution of the United States and of
this state, by the laws of this state or by this ect
chapters any person who is involuntarily detained or against
whom a petition is filed pursuant to this eet chapter has
the following rights:

{2a) the right to notice reasonably in advance of any
hearing or other court proceeding concerning him;

{b} the right in any hearing to be presenty to offer
evidencey and to present witnesses in any proceeding
concerning him;

{c} the right in any hearing to cross—examine
witnesses; )

(d) the right to be represented by counsel;

{e) the right to remain silent;

(f) the right in any hearing to be proceeded against
according to the rules of evidence applicable to civil
matters generally;

{g9) the right +to view and copy all petitions on file
with the court concerning him;

{h) the right to be examined by a professional person
of his choice when such professional person is reasonably

available;

-10- SB 413
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fi) the right to be dressed in his own clotnes at any
hearing held pursuant to this aet chapter: and

{j) the right to refuse any but lifesaving medication
for up to ewenty—four-+24% hours prior to any hearing held

pursuant to this set chaptefe
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relief with respect to the peed for detentjon or the

Section 5« Section 38-1305s ReCaeMe 1947+ is amended to
read as follows:

*38-1305. Petition alleqging person as seriously
mentally i11 —— contents and procedures (1} & Ihe county
attorneys on-h+s;enn—+n+t+at+ve-of upon the written request
of any persons may file a petition with the court alleaging
that there is a person within the county who is seriously
mentally i1l and requesting that asn—evoltuation——of——the
personts—-condition—be—-made the persopn be committed to a

| _health facility f iod ; £ 3
monthse

{2) The petition shall contain:

{a} the name and address of the person requesting the
petition and his interest in the case;

{b) the name of the respondenty andy if knowns the
addresss ages sexe marital statuss and occupation of the
respondent;

(c) the purported facts supporting the alleqation of
mental itlness;

{d} the name and address of every person known or
believed to be legally responsible for the cares support,
and maintenance of the person for whom evaluation is sought;

{e) the name and address of the person®s next of kine

—-12- 5B 413
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to the extent known to the county attorney and the person
requesting the petitions

{f} the name and address of any person whom the county
attorney believes might be willing and able to be appointed
as responsible person;

{g) the name, addresss and telephone number of the
attorneyy if anysy who has most recently represented the
person for whom evaluation is soughte If there is no
attorneyy there shall be & statement as to whethers to the
best knowledge of the person requesting the petitions the
person for whom evaluation is sought is indigent and
therefore unable to afford the services of an attorney; and

i) a statement of the rights of the.respondent which
shall be in conspicuous print and identified by a suitable
headinge

(3) dpon-—presentation—to-——the—court——by-—the-county
attorneyy—the—court—shati—immediatety-consider—the——petition
uéth--of—u+thout—a—heef+ng-to—detefm#ne-if-thefe-+s-pfebab¥e
cause-to-betieve—that—the-respondent—is--servousiy——mentetty
++e———if-—the—~court——finds—no——such—probabie—-cavsey—the
petition-shatt-be-dischargeds——if-the-court——finda-—probebdie
canse-—+e—shali—suvbmit—-the—petition-to—a-professionat—person
for-evatuntiony——-1f-probobie—caunse-trs-foundv—the—eourt——may
appoint-a-responsibie—person—to—protect-the-interests—of-the

respondente———Fhe—-responsible——person-—shati-be—notified-ns
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soon—as-possibie—thet-a-petition—has-been—Fitedv—Notice——of
the—petition—and—the—finding-of-probebte—canse—sheti—he-hand
detivered-——or—mailed—to-the-respondent—and-to—the—attorneyy
the-person-or—persons—tegatty-responsible-for-carey—supporty
end—neintenoaee—of-tﬁe—respendentv—ne*t~of—k§n-§dent+f+ed—+a
the-petitiony-ond-the-person—or—persons——identified-—by-—the

county-attorney-as-possible-responsible—persenss



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SB 0413703

go all things necessary through _the clerk of _court by
telephone as if the resjdent judge were personally presente

(4) te}——-Upon——--receipt-—-of--—the-————petitiony———the
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professional——person——shalt—exsmine-the-respondent-and-moke
sueh—inquiry-as—he—or—she——may--deen——sppropriatev——if-——the
respondent——does——not-—coeperate——and——+f—~requested——by-the
profess+onat—perseny-the-court-may-order——the-respondent——to
submit-to-examirnation-by—-a—preofessionat-person-et-a-time—and
place——desiqnated-—by—the—courtv—Fhe—examninstion—so—ordered
sho+%—not—exeeed—é—period—of—‘eur~f4i—hours'
tbi-——dhen-the-professionat-person—-first—contacts——the
respondenty——before-he-begins-any-exaninationy-he-shati-give
a-copy-of—the-petition-to-the—respondenty-ond-shett—expiain
to——the—-respondent—-the--nature--of--the-proceeding-end-his
rights-es-set-forth-in-the-petitions Following the initial
b . I £ iud . - ¢ t
: hall i I £ . i
without unreasopable delay. The examination say not exceed a
. £ t It £ R 1 i i ]
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ADDITIONAL TINE MEEDEDe
(5) an—the—hes+s—of:ﬁ&s—eieninat%env-the--pfofessieno&

person——shati-——recommend-in-writing-either—thet—the—petition
pe—dismissed-or-—that-——s-—seventy—two——{iZy-——hour——inpatient
evaluation——and——treatment—be--orderedv——-if—dismissat—is
reconmendedy—-the-petition—shaH-be—summarity-—dismisseds—Fhe
petition-—-sheli——be-——dismissed-—if--the-—respondent—eaccepts
voluntery—treatment—or-sdmission—to—e—mentot-—heakth—facidity
epproved———hy-—-—the———prefessional——person——conducting——the
sxaminationv——Whenever—oa-professionsi-person—recommends—that
a—seventy—tﬂe—f?zi—hour—eve+uot+on—ond—tfeatleﬂt—be;oféefedv
the——recommendation——shald—be——sceconpanied-—by-——a———report

explaining-the-reason-for-the—recommendatin—and—identifying
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any-—tests——or--evatuation——devices——which——the-professionat
persori-—empioyed—in-——evatusting—-the-—respondents———if—the
professional—-person—-recoemmends—that-as—seventy-two—{F2¥—hour
evatustion——and-—treatment—be—orderedy--—notice—-of-———thia
recommendation———sheti-—be——-meited——or——detivered-——to——the
respondenty——the—next—-—af——kinr-—when——knowny——any———person
responstbie——for--the-carey—supporty-snd-naintensnece—eof—the
respondenty—any—cther—persomr—identified—in-the-petitrony—end
the-responst+bie—personvy—if——anyy-——appointed—by——the-——courts
Notice——shait——inclvde—the—doatey—timery——ond——ploce—of-—the

respondentis—-next-appearance—before-—the——cotirts Fhe——judge

in the event of detentions the respopdent shall be detained
in__the least restrictive setting necessary fto assure his
presence and assure his safety and the safety of others AS
BPROVIDED "IN 38-1304(5)e He shall have ithe riaht to pe
examined additionally by a professiopal person of his
choice. Unless objection is made by counsel for the
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respondents he shall continue to be evaluated and treated by
the professional person pending the hearinge

{6) ¥#n-the-event--the-—examinina——professional--person
recommends-—a-seventy-two—{¥2}—hour—inpatient-evaluation—and
treatmenty—the—respondent-shati-be-brought-before—the——court
by——the-—county—attorney—without—undue—detayr—advised—of-the
recommendationy—supplied-—with—-a—copy-of-the-petition—end—the
recosmendation-—asnd-advised-of-his—rights—to-a—hearing—and—to
ecounsetv———if-~a——responsibte—-person-——has-—not-——yet-——been
eppoéntedv——eﬁe——eeuft—sha+}—appe+nt-a—responsih%e-pefson—at
this-timev——if-the-right—te—o~-heoring—and——to——-counsed—are
woaivedy——the-—covrt-—sheti-—direct——that——the——respondent—be
detained-et-o—mented-—hestth—Ffeocitity-—for——evatluation——and
treatment-—not--to—exceed——seventy-two-—t¥24-—hourse-———%f—2a
hearing—is-requested-by-the—respondentvy—his—asttorneyy—or—the
responsible—person—appointed-by—the—courty-a-time—and--plece
sheti-——be--set-—for——the-hearingr—Fhe-matter—shali-be—qiven
precedence—over—alti—other—court—matterss—if-the-—respondent
s—~gnwitiing--or-—unebie—to—retsin-cotunsetly—the—court—shatd

appeint-counsel-—and-be-resronsible—for-notifications Notice
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{T) Fhe-hearing-shati-be—held—before—the—court—without
a-—juryr-——Fhe——resnondent-——may—present--such-testimony-and
relevant-documentary-——evidence——as——he—~or——the——responsibie
person——or——counsel--desiresvy———the——county——attorney——shatt
represent-the-states——Fhe—-prefessionai-person-who-——made——the
recommendation——-shali—be—present——in-—court——and——-mey——he

eross—exemined—concerning—hit—recomnendation—and-—his—-reports

=20~ 5B 413
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After-fult-hearina-the-court-——shati-—determine—-whether—-—the
respondent-—is-—seriouvsiy-mentatty—+ti—within—the-definition
provided-hereinv——1f-the—-court—finds—the-respondent——ias——not
serrousty-—mentatiy—i+tivy-—-he-or-she-shati-be-diseharged-and
the-petition—dismissedv——Hf-the-court-finds——the--respondent
to--pe-seriousiy-mentatiy—itiy-it-shatt-order—the-respondent
detairned-at-a-mental-neatth-——focitity-——for——exemination——and
trestment-—not-—exceeding——seventy-twe—{¥2r-hourss——Howevery
the-ecourt—-may-dismiss—the-petition—if-the-respondent——ngrees
to—-—-accept——vetuntary—trestnent——or--adnission—to—a-mentat
heateh—fecititys Jhe respondent shall be present unless bhis
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(8} Persons—-—receiving——evaldetion———and——treatwnent
pursuant——to—this—section-sha¥i—-be~-given-s—-reasonabie—ciwice
of-en—avaiteble-profeasionel—person——quetified-—to—provide
sueh—servicese 1he courts uypon the showing of geod cause and

- . N t . £ ¢l
order a _change of venue.™

Section 6 Section 38-1306s R.CeMes 1947+ is amended to
read as follows:

"38-1306. Petrition—~for——commitment-—————— —tréad——
determination——of--ecourev Posttrial disposition —— petition
for extensione tiy—Ef-in-the—opintron-—of-—the—-professionet
person——+n-—charqge——of-the—patient—-the—person-detained-under
the-provisions—of-section-38-1385-dees-not——require——further
evatustion-——or-——treatment—he——shati-—-be-—reteased-—within

seventy—two-—{F2$——houress———-tfy——in-—the-—opiniron—-of-—the

—-22- SBE 413
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professionat-persony—the-patient—requires—further-evatuation
or—trestmenty—he-sheli-advise—the-court—aceordinglty-not—Fess
then-——three——{3}—doays—Ffrom—the-date-of-detention-and-shat+
withinthe—same-time-fite—o——-petition-—requesting--that-—the
potient——-be——committed-—to--a——~facitity-—~Ffor-a-period-not—+n
exeess——of-—three——{3+-——monthsv——-Fhe-—petition-——shati-—-—-be
accompanied-—by——a——written——report——and--evelustion—of-the
poatientis—mentsi-and-physical-conditionv——Fhe——report—shalt
expltain-—-the—reasens-for—the-petition-and-shati-identify—any
tests—or-eveluetion-devices—which--the—professional——person
emptoyed-in-evatvating-the—potirentv——Fhe-professionat—person
may--retain—the—peatient-in—custody——by—ceurt-order—pending-a
hearing-en-the—petition—onty—if-detention-is-—necesssry-—to
prevent-irnjury-to-the—petient—or—othersy
t2——Upon-—receipt—of-a—petition—for-commitment-not-te
exceed-three—{3-monthsy—the—court-shati-immedintety—set-the
time-ond-place-fer—a—hesringr—which-shati-be-heid--not-—more
than——three——{3}—days-from—the—receipt-ef-the-petitionv——Fhe
court-may-extend-the-period-to-seven—{t¥i-dayss——Fhe—time—for
the~heaf+ng—noy——be-;furthef—-extended-—at——the——fequest——ef
counsel--for—-the——patientr———Fhe-—court—shali-give-written
notiee——to-—the——-professional-—person——-who-—-requested———the
commitmenty——the-patienty-his—counsely-hizs—next—-of-kiny—when
knowny-the—responsible—person—aepeinted-by——the-—courty——and

the-—ecounty-sttorneys——ht—any-time-prior—to-the-dote—set—for
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hearingr—the-patienty—or-his—attorneyy-may-——request——s——jury
tr+aty——whereuvpon——the—-time—set—for—-hearing-witi-pe—vnecated
and-the-matter—set-on—the——courtis——joury——calender—at——the
earttest——date-—possibiery-—the-matter—taking-precedence-over
ati-other—-matters—on—the-jury-catenders
{33—-At-any—time—prior—to—triet-on—the-petition—before
couft—-or—jur7v-tﬁe—pat*eﬂt—ﬂay—-e+ve—trie%—end—qive—uf+tten
consent-to-commitment—to—a-fecitity-~for-—a——peried-—not——to
exceed-—three-—{3r—monthsv———Such-consent-must-be—joined—in
nritingy—by—his——sttorney-—and-—by-—the—-responsible—persen
appointed-by—the—courte
tﬁi-fhe—-pet+eni—-sha%*——be—pfesenf—and—fepresented-by
counsel-at—-att-staces—of-the-triatvy-and—the-sote-question—to
be-determined—by—the—court—or—juryyr——as——the-—case--may--bdey
shott—be—-whether—-the—pstient-—+s——seriossty-mentatty-+33
within-the-meaning—set—forth—in—this-sctv——Fhe——professional
person——who—fited—the-petition—shalt-be-preszent—in—court—for
the-hearing-and-subject--to-—cross-examinatiens——Fhe—trint
shati-——-be-—-governed-—-by—the-Montenas-rotes—of—civit-procedure
except-thaty-if-tried-by——a-—juryy——at——tenst——thren—fourths
1374 —-of ——the-—jurors——must—econcur——on--a—findinc-that-the
patient-is—seriousty-—mentatty-—ittv-——Fhe——finding——-may—-b=
appeated——to-the-Montana—supreme—court-in—the—same—manner—as
other—civit-mateterss——Fhe—stondard-of -proof—in-—ony——hesrina

held--pursdant——to-—this—-—-section——shait——he--proot-beyond-a
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reasensble—doubts——Any-court—-may—order—e-hearing——closed——to
the-pablic—Ffor—the—protection—of—the—respondents

+5%{1} [a) Ffv-vpon—hearingy-it—is—determined—thet—the
patient—-is—-not-seriousty-mentaity—iti-within—the-meaning—of
+this-ncty-he-vhaH-be-discharged—and--the--petition—of——the
srefessionai-person—dismisseds If it is determined that the
potient respopdent is seriously mentally i1l within the
meanina of this eet gchapter the court shall hold a postirial

4+a8¥f{i) commit the patient respondent to a facility for
a period of not more than three—+3} months;

+b3{ij) order the petient respondent to be placed in
the care and custody of his relative' or guardian or some
other appropriate place other than an institution;

+e¥{iii) order outpatient therapy; or

+d¥{jy) make some other appropriate order for
treatment.

{b} No treatment ordered pursuant to this subsection
sheo¥+ may affect the patientis respondenpt®s custody for a

period of more than three—¢33% months.
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{€) In determining which of the above alternatives to
orders the court shall choose the 1least restrictive
alternatives necessary to protect the patient ;gsnnhdgnx and
the public and to permit effective <treatment. The court
shall consider and shall describe in its order what
alternatives for treatment of the patient respondent are
availabley what alternatives were investigateds and why the
investigated alternatives were not deemed suitables The
court shall enter into the record a detailed statement of
the facts upon which it found the respondent to be seriously
mentally ill.

£2) At any time within the e¢hree—t3y——month 3I-month
period the patient may be discharged on the written order of
the professional person in charge of the—patient him. In
the event the patient is not discharged ;ithin the three—{3)
menth J-month period and if the term is not extended as
provided hereins the—petient he shall be discharged by the
facility at the end of three——+¢3} months without further
order of the courte Notice of sweh the discharge wit+dt shall
be filed with the court AND THE COUNTY ATTORMEY AJ LEAST
withtn—five—t5) days of PRIOR T{ the discharqgee

+6+[3) Not less than two-+t24 calendar weeks orior to
the end of the three—{3y-month 3-month period of detentions
the professional person in charae of the patient AI__IHE

PLACE OF DETENTION may petition the court for extension of

—26— SB 413
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the detention periode The petition shall be accompanied by
a written report and evaluation of the patient®s mental and
physical conditions. The report shall describe any tests and
evaluation devices which have been employed in evaluating
the patients the course of treatment which has been
undertaken for the patienty and the future course of
treatment anticipated by the professional person. Upon the
filing of the petitions the court shall give written notice
of the filinng of the petition to the patients his next of
kine if reasonably availables the responsible person
appointed by the courty and to the patient®s counsel. If
any person so notified requests a hearing prior to the
termination of the previous detention authoritys the court
shall immediately set a time and place for sueh a hearing on
a date not more than ten—{109 days from the receipt of the
request and notify the same people including the

professional person in charge of the patient. If—A-——HEARENG

A_PERIOD MOY TO EXCEED & MOWFHSe Procedure on the petition
for extension;__uhen_a_hgam.hai_h_eemnum shall be

the same in all respectsy as the procedure on the petition

for the original three-t3}-monmth 3—gonth commitment except

the patient shelt is not be entitled to trial by jurye The
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hearing shall be held in the district court having
jurisdiction over the facility in which the patient is
detained unless otherwise ordered by the courte If upon the
hearing the court finds the patient not seriously mentalily
ilt within the weaning of this eet chapters the-—-pstient he
shall be discharged and the petition dismissede If the
court finds that the patient continues to suffer from
serious mental illnessy the court shall order commitments
custody in relativesy outpatient therapys or other order as
sei forth in subsection 5311} of this section except that
no order sha¥¥ pay affect his custody for more than six-——¢6%
months. In its ordersy the court shall describe what
alternatives foar treatment of the patient are availables
what alternatives were investigated, and why the
investigated alternatives were not deemed suitables The
court shall not order continuation of an alternative which
does not include a comprehensivey individualized plan of
treatment for the patiente. Any A court order for the
continuation of an alternative shall include a specific
fFinding that a cowmprehensivesy individualized plan of
treatment existse. 7

t#¥{4) Further extensions may be obtained under the
same procedure described in subsection £6¥[3)} of this
section except that the patient®s custody shald pay not be

affected for more than one—¢14 yeary without a renewal of
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the commitment under the procedures set forth in subsection
£63{3) of this sections including a statement of the
findings required by subsection +6%13}.

£83({5) At any time durinc the patient®s commitment the
court may on its own initiative or upon application of the
professional person in charge of the patients the patient,
his next of kines his attorneys or the responsible person
appointed by the courts order the patient to be placed in
the care and custody of relatives or guardiansy or to be
provided outpatient therapy or other appropriate placement
or treatment.®

Section 7. Section 38-1307y ReCeM. 1947y is amended to
read as follows:

*38-1307. Emergency situation - petition -
detentions. (1) When an emergency situation existsy a peace
officer may take any person who appears to be seriously
mentally i1l andy as a result of serious mental illnessy to
be a danger to others or to himself into custody only for
sufficient time to contact a professional person for
emeraency evaluations If possibles a professional person
should be called prior to taking the person into custodye

{2} If the professional person agrees that the person
detained appears to be seriously mentally i1l and that an
emergency situation genuinety existss then the person may be

detained AND TREATED until the next regular business daye.

-29- 58 413

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

S8 0413,03

At that times the professional person shall either-cause—the
eounty-attorney—to—fite—the—petition—provided—for—in—section
38~-+385—avr—-sheatt release thé detained person gor Fjle his
findings with the county attorney whos if he detersines
probable cause 1o exists shall fite the petition provided
tnz__in_3ﬁ:13ni_in_Lhs_s9un1x_nI_Lhg.zssﬁnnden::s;:esinsncg-
In either cases the professional person shail file a report
with the court explaining his actionse
t3)-—hen—the—petition—+is—Fitedvy—afeer—an—emergency
detentionv—the—court—may-order-the-respondent——detained—for
the——smount—of——time—necesvary—for—a-professionst—person—+to
conduct—the—exanination-ond—inquiry—provided—for—in—section
38-1395——and—to—report—hirs—$findinga—and-recomwendations—to
the——courtv——-in-——ne——case—shali-—such——detention—-exceed
twenty—four——{Z24)i——hours—fromthe-time—of-the—fiting-of-the
petitions——5Seturdayr—Sundayr—and—tegal—hotidays—shett—not
be——incloded-—in-computing—the-twenty-four—{24y-hour-periods
Fhe-court-may—oiso—order—the-respondent-detained—during——the
seventy—-two-—{tF2§-—hour-—evatuastion-ond-trentaent-periody—if
ordefedy—and-thfough-the;;efied—of—the——heaf+nq——on——+ﬂ+t+o+
commitmenty——+Ff—heide———No—period-——of——detention——shedid-be
ordered-by-the-court-pursuasnt—to——this--seetion--untess—the
ecourt——Ffinda—-that-such—detention—is—reguired—in—the—interest
of-pubiie—safety-or-—the-¥ife—-or—safety—of-——the-—respondenty

An—-order—-—-of-—detention——shett-—-include—a-stotement—of—the
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faetuat-basis~for—the—orders

t4r——Any-person—detained-pursuant-teo-this—section—shait
be-detained—-in-the-teast-restrictive-environment-required—to
protect-the—}ife—and-physical-sasfety—of-the-person——detnined
or——of~-—nembers—-—of-the-pubticev——henever—-possiblevy-a—peraon
detoained-pursuent—to—this-section-shedi—be——detained—in—ea
mentat-~heaith—-fecititysr——A—person—may-be—detoined-in—o-—joid
or—other—correctionat—facitity——onty-——if——no——mentat-—heatth
foeitity——+s—aveaitabie—or—if—the-avaitabie-nentat-heatth
facititiesy-are—inadegquate—to-protect-the-person—detained-and
the—publice——As—seon—as-a——mentst—heatth--feeitity-—becomes
aveitable——or-the-situation—has-changed-sufficientiy-chat—san
aveitobie——mentad-—hentth——Foctity——is—adequate——For———the
protection——of-—the—-peraon—detained-and-of—the—publticy—then
the-detained-person—sheii-be—transferved—from-the—joit—or
correctionat-—facitity-to—the—mentat-hestth-facrtrtyv——in—no
cose-—shalt--a--person—be-—deteined-——in—o-—joit-—or—other
correctional--feciiity-pursnant—to-this-section—for-a—jonger
period—of—time—thon-isrequired—for—the—county-—attorney——to
f+te——a--petition—eond-for—a-—professionsi-person—to-complete
his—initiel-exemination—and-inquiry—and—report—his-—findings
to-the-courty .

¢53(3) The county oattorney of any county may make
arrangements with any federals states regionale or private

mental facility or with a mental health facility in any
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county for the detention of persons held pursuant to this
sectione"

Section 8. Section 38-1308y RuCeMa 1947+ is amended to
read as follows:

»38-1308. Outpatient care —-— conditional release. {1}
Whenp in the opinion of the professional person in charge of
a mental health facility providing involuntary treatment,
the committed person can be appropriately served by
outpatient care prior to the expiration of the period of
commitments then sueh outpatient care may be required as a
condition for early release for a period whiche when added
to the inpatient treatment periods shald may not exceed the
period of commitment. If the mental health facility
designated to provide outpatient care is cther than the
faciltity providing involuntary treatments the outpatient
facility so designated must agree in writing to assume such
responsibility.

{2) The mental health facility designated to provide
outpatient care or the professional person in charge of the
patient®s case may wmodify the conditions for continued
release when such the modification is in the best interest
of the patient. Yhis includes the authorization to transfer
th ti i | health facili jesi A
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(3) If the mental health facility designated to
provide outpatient care determines that a conditionally
released person is failing to adhere to the terms and
conditions of his releases and because of that failure has
become a substantial danger to himself or other personss
thens upon notification by the mental health facility
designated to provide outpatient cares or on his own motions
the professional person in charge of the paiient's case wmay
order that the conditionally released person be apprehended
and returned to the facility from which he was conditionally
released. The professional person in charge of the patient's
case may modify or rescind sweh tha order at any timee The
professional person shall mai} or deliver notice to the
person detainedy his attorneys if anye end his guardian or
conservatory if anys his next of kins if knowns and the

responsible person appointed by the courte Jhe _sheriff of

{4y The proceedings set forth in subsection (3) of

this section may be initiated by the professional person in
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charge of the patient's case on the same basis set forth
therein without the professional person requiring or
ordering the apprehension and detention of the conditionally
released persone
Ypon—expirotion-—of--the—period—of-commitwenty-or-when
the-patient—is—released—from—outpatient-——ecarey—notice——in
writing-—to--the—ecourt-—which-—conmitted-—the—-patient——for

trestment-shalii—be-provided-by—-the-—professional——person—in

Section 9. Section 38-1309¢ ReCoeMa 1947+ is amended to
read as follows:

*38-1309« Right to counsel and appeal —— examination
of respondent — records. (1) The person alleged to be
seriously mentally i1l shedt—heve has the right to be
present at any hearing or trials. If he has no attorneyy the
judge shall appoint an-—etterney 0One to represent him at
either the hearing or the trialy or boths whg shall be
compensated from the public funds of the county where the
respondent residese 1f——the——ceurt—deterpines——that—the
respondent——is-financialtiy-unedbte—to-empltoy-on—sttorneyy—the

34— SB 413
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ecourt—-shati-eppoint-counsel-—who—sheti—be——compens-_ted-—Ffrom
the-piubiic~funds—of-the-county-where-the—respondent—residess
The <county of vresidence shall also pay all precoamitment
expenses including transportation to a mental health
facility incurred in connection with the detentions

examinationsy and precommitment custody of the respondent.

his own _expense to represent the respondents The raspondents
his attorneyes or the responsible person appointed by the

court may secure 3 professional person of his own choice to
examine the respondent and to testify at the hearing before
the court er jury as to the results of his examinatione

(3} 1f the person wishing to secure the testimony of a
professional person is unable to do so because of financial
reasonsy and if the respondent joins in the request for such
the examinations the court shall appoint a ﬁrofessional
person other than the professional person requesting the
conmit-;nt to perform the examinatione Whenever possibles

the court shall alilow the respondent a reasonable choice of
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an available professional person qualified to perform the
requested examination who will be compensated from the
public funds of the county where the respondent residese.

(%) Every respondent sub ject to an order for
short—term treatment or long-term care and treatment shall
be advised of his right to appeal sueh the order by the
court at the conclusion of any hearing ss-e the resuit of
which such an order may be enterede.

{5) Records and papers in proceedings under this sct
gﬁan;gz shall be maintained separately by the clerks of the
several courtse Ypon——the—retease—of-——any-respondent-or
patient Eive days prior to the rejease of a respondent or
patients the facility shall notify the clerk of the court
within-five-{5y—days—of-the-reteasey and the clerk shall
immediately seal the record in the case and omit the name of
the respondent or patient from the index or indices of cases
in sueh the court unless the court orders the record opened
for good cause shown."

Section 10. Section 38-1310y ReCeMs 1947y is amended
to read as follows:

*38-1310. Transfer or commitment to facility -—-—
procedures. No person who is in the custody of the department
of institutions for any purpose other than treatment of
severez mental illness shadd+ may be transferred or committed

to a mental health facility for more than 10 days wunless
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such the transfer or commitment is effected according to the

procedures set out in this eet chapter. Howevers proceedings

Section 1i. Section 38-1313, ﬁ.c.u. 1947, is amended
to read as foliows: )

»39-1313. Civil and legal rights of person committed.
{1} Unless specifically stated in an order by the courts a
person involuntarily committed to a facility for a period of
evaluation or treatment shedd does not forfeit any legal
right or suffer any legal disability by reason of the
provisions of this act except insofar as it may be necessary
to detain the person for treatment, evaluations orF caree

{2) Mdhenever eny 3 person is committed to a mental
health facility fFor a period of three-{3) months or longery
the court ordering the c;;nitnent may make an order stating
specifically any tegal rights which are denied the
respondent and any legal disabilities which are imposed on

hima As part of its orders the court may appoint a person
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to act as conservator of the respondent's propertye Any
conservatorship created pursuant to this section sheld
terminate ferminates upﬁh the conclusion of the involuntary
commitment {f not sooner terminated by the courte A
conservatorship or quardianship extending beyond the period
of involuntary commitment may not be created except
according to the procedures set forth under Montana law for
the appointment of conservators and guardians generallye.

(3) tn§ A person who has been committed to a wmental
health facility pursuant to this set--shedi-—be gchapter is
automatically: restored upon the termination of the
commitment to 31t of his civil and legal rights which may
have been lost when he was co-nltted.. This subsection sheld
does not affects howevers any a guardianship or
conservatorship created independently of the commitment
proceedingsy according to the provisions of Montana law
relating to the appointment of conservators and qguardians
generallye #ny A person who leaves a mental health facility
folilowing a pef}od of evaluation and treatment shall be
given a written statement setting forth the substance of
this subsection.

(4) #Any A pergﬁn commi tted to a mental health-facility
prior to the-effeet;ve—date—ef-th+s—oet—sha%*-en§§7 July le
1925+ enjoys all the rights and privileges of a person

committed after the-effective that date ef-this-ect.
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(5] No person who has received evaluation or treatment
under any of the provisions of this set-shedd chapter may be
discriminated against because of sweh that statuse. For
purposes of this sections "discrimination™ means giving any
unfavorable weight to the fact of hospitalization or
outpatient care and +treatment unrelated to a person®s
present capacity to meet standards applicable to all
personse The fact that a person has received evaluation and
treatments whether voluntarily or involuntarilys at eny ga
mental health facility she¥}: pmay not be admitted into
evidence in eny 3 subsequent proceeding for involuntary
commitment or for the appointment of a quardian or

conservator unless

JUDGE DETERMINES THAT THE NEED FOR THE EYVIDENCE OUTWEIGHS

Section 12« Section 38-1322y RuleMe 1947; is amended

to read as follows:
*38-1322. Treatment procedures - restrictions.

Patients have a right not to be subjected to treatment
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procedures such as lobotomys adversive reinforcement
conditioning, or other wunusual or hazardous treatment
procedures without their express and informed consent after
consultation with counsels the legal gquardians if anys the
responsible person appointed by the courtsy and any other
interested party of the patient®s choice. At least one £}
of those consulted must consent éo the treatment glong yith
the patient®s counsele. 1If there is no responsible person or
if the responsible person appointed by the court is no
lohger availables then a responsible person who is in no way
comnected dith the facility or with the department of
institutions shall be appointed before any such treatment
procedure can be employed. The facility shall send notice
of intent to employ extraordinary treatment procedures to
the patienty his next of kKines if knowne the legal quardiane
if anyes the attorney who most recently represented himay and
the responsible person appointed by the court at 1least ¢ten
+10% days prior to the commencement of sueh the
extraordinary treat-eﬁt programe™

Section 13e. Section 38~1324s ReCoeMa 1947y is amended
to read as follows:

»38-1324. Treatment plan for patient establisheds (1}
Each patient admitted as an inpatient to a mental health
facility feor——a-—period—of-more-than-seventy—two-{t3I23-—hours

shall have a cowmprehensive physical and mental examination
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and review of behavioral status within forty—eight—{48%
hours after admission to the mental health facility.

{2) Each patient shall have an individualized
treatment plane This plan shall be developed by appropriate
professional persons including a psychiatristy—#f-reasonsbiy
aveitsble and shall be implemented ss-seon—es-pessibier—in
eny-eventy no later than fe+ve——¢5) 10 days after the
patient®s admissione Each individualized treatment plan
shall contain:

(2) a statement of the nature of the specific problems
and specific needs of the patient;

{b) a statement of the least restr}ctive treatment
conditions necessary to achieve the purposes of commitment;

{c) a description of intermediate and tong-range
treatment goalsy with a projected timetable for their
attainment;

{d}) a statement and rationale for the plan of
treatment for achieving these intermediate and long-range
goals;

(e) a specification of staff responsibility and a
description of proposed staff involvement with the patient
in order to attain these treatment goals;

(f) criteria for release to less restrictive treatment
conditionsy and criteria for discharge; and

{(g) a notation of any therapeutic tasks and 1labor to

—41~- 58 413
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be performed by the patient.

{3} As part of his treatwent plany each patient shall
have an individualized after care plan. This plan shali be
developed by a pfofessional person as soon as practicable
after the patient®s admission to the facility.

(4) In the interests of continuity of cares whenever
possibler one professional person {who need not have been
involved with the development of the treatment plan) shall
be responsible for supervising the implementation of the
treatment plans integrating the various aspects of the
treatment programs and recording the patient"s progresse
This professional person shall also be responsible for
ensuring that the patient is releaseds where appropriates
into a less restrictive form of treatment.

{5) The treatment plan shall he continuously reviewed
by the professional person responsible for supervising the
implementation of the plan and shall be wmodified if
necessarys Moreovers at least every ninety—t904 dayss each
patient shall receive a wental examination frome and his
treataent plan shall be reviewed byy a professional person
other than the professionatl persaon responsible for
supervising the implementation of the plan.®

Section l4. Section 38-1325+ ReCeMe 1947y is amended
to read as follows:

*38-1325. Examination following commitments No later
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than fifteen—+35) 10 days after a patient is committed to a
mental health facilitys the professional person in charge of
the facilityy or his appointeds professionally qualified
agenty shall examine reexamine the committed patient and
shall determine whether the—pwtient he continues te require
commitment to the facility and whether a treatment plan
complying with this aet chapter has been impiementeds If
the patient no longer reguires commitment to the facility in
accordance with the standards for commitments or—-—if-e
tresteent—plen—has-not—been—inpltementedy he must be released
immediately unless he agrees to continue with treatment on a

votuntary basise JIf_ for sound professional reasons &

X jtuti th L disahiliti ! |_of visit y
the patiept's counsel.”

Section 15. Section 38-1328s ReCeMe 1947y is amended
to read as follows:

*38-1328. Records to be maintained. {omplete patient
records shall bé kept by the mental health facility and
shatl be avaiIabie to any professional person 6r——attorﬂe7
authorized in u:?zing by the patienéwénd the boarde. Ihe
records shall also be made available to any attorney charged
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&
charged with evaluating _or treating the patiente These
records shall include:

1) identification datas including the patient®s legal
status;

{2) a patient historys inctudings but not limited tos

(a) family  datae educational backgrounds and
employment record;

{b) prior medical historys both physical and mental,
including prior hospitalization;

. {3) the chief complaints of the patient and the chief
complaints - of others regarding the patient;

{4) an evaluation which notes the onset of illnessy
the circumstances leading to admissions attitudess behavior,
estimate of intellectual functionings memory functionings
orientations and an inventory of the patient's assets in
descriptiver-not rather than interpretativey fashion;

{5) a summary of each physical examination which
describes the results of the examination;

{6) a copy of the individual treatment plan and any
modifications thereto;

(7)) a detailed summary of the findings made by the
reviewing professional person after each periodic review of
the treatment plan which analyzes the successes and failures
of the treatment program and directs whatever modifications

are necessary;

—tly— 5B 413
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{8) a copy of the individualized after care plan and
any modifications theretos and a summary of the steps that
have been taken to implement that plan;

{9} a medication history and statuse which includes
the signed orders of the prescribing physiciane The staff
person administering the aedication shall indicate by
signature that orders have been carried outts

{10} a3 detailed summary of each significant contact by
a professional person with the patient;

(11) a detailed summary on at least a weekly basis by a
professional person involved in the patient's treatment of
the patient®s progress along the treatment ﬁlan;

(12) a weekly summary of the extent and nature of the
patient®s work activities and the effect of such activity
upon the patient®s progress along the treatment plan;

{13) a signed order by a professional person for any
restrictions on visitations and communications;

{14} a sioned order by a professional person for any
physical restraints and isolation;

(15} a detailed summary of any extraordinary incident
in the facility involving the patient to be entered by a
staff member noting that he has personal knowledge of the
incident or specifying his other source of informationr and
initialed within twenty—four——t24% hours by a professional

person; and
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(16} a summary by the professional person in charge of
the facility or his appointed agent of his findihgs after
the fifteen—t15y-day 30-day review provided for in seetion
38-1325.%

Section 16. Section 38-1330y RoleMa 1947y is amended
to read as follows:

"38-1330. Mental disabilities board of vis}tors bt
creation and responsibiltitiess (1) The qgovernor shall
appeoint a mental disabilities board of visitors.e The board
shall consist of five 5% persons represepting but not
limited o consuwers. the—aedéieal--seiances  QOCTORS OF
MEDICINE. and the behavioral sciencess at least three ¢33 of
whom she¥#+ may not be professional persons and at least one
€1y of whom shall be a representative of an orqanization
concerned with the care and wel fare of the mentally illa No
one may be a wmember of the board who is an A FULL-TIMF agent
or employee of <+the ANY THE department ef—institutions OR
AGENEY-DF-FHE-STAFE OFf _INSTITUTIONS or eof-—any a mental
health facility affected by this sct chapters EXCFPT THIS
PROHIBITION DOES NOT AFFECT ANY EMPLOYEE OF A STATE COLLEGE

OR_UNIVERSITY. If & board of similar gitIe and structure is
created in any act concerning the treatment of the mentally
retarded or developmentally disableds then only one board
shall be created to perform the functions set—out—in of both

sets and the board so created shall include at least one ¢i¥

~&46— SB 413



-~ O W P N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
2%

25

SB 0413/03

representative of an orqanization concerned with the care
and wel fare of the mentally i1l and one +i} Trepresentative
of an organization concerned with the care and welfare of
the mentally retarded or developmentally disabled.

{2) The mental disabilities board of visitors shall be
an independent board of inquiry and review to assure that
the treatment of all persons either voluntarily or
involuntarily admitted to a mental facility is humane and
decent and wmeets the requirements set forth in this eet
chapter.

(3) The board shall review all plians for experimental
research involving persons admitted to sny a mental health
facility to assure that the research project is humane and
not uvnduly hazardous and that it complies with the
principles of the statement on the use of human subjects for
research of the American association on wmental deficiency
and with the principles for research involving human
subjects required by the United States department of healths
educations and welfaree. No experimental research oroject
involving persons admitted to eny 3 mental health facility
affected by this aecte—sha¥d chapter may be commenced unless
it is approved by the mental disabilities board éf visitorse

{4} The board shall, at least annuallys inspect every
mental health facility which is providing treatment and

evaluatien to any person pursuant to this set chaptere. The
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board shall inspect the physical plants including
residentialy recreationals diningy and sanitary facilities.
It shall visit all wards and treatment arease The board
shall inquire concerning all treatment programs being
implemented by the facility.

(%) The board shall annually insure that a treatment
plan exists and is being implemented for each patient
admitted or committed to 2 mental health facility under this
aect chaptere. The board shall inquire concerning all wuse of
restraintsy isolations or other extracordinary measures.

(6) The board may assist any patient at a mental
health facility in resolving any grievance he may have
concerning his commitment or his course of treatment in the

facilitye
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£#448) If the board believes that any facility is

failing to comply with the provisions of this eet chapter in
regard to its physical facilities or its treatment of any
patients it shall report its findings at once to IHE
PROFESSIONAL PERSOM IN CHARGE OF THE FACILITY AND THE
DIRECYOR _ OF THE DOEPARTMENT OF INSTITUTIOMS ANDe IF
APPRDPRIATE AFYFR WAITING A REASONABLE TIME FOR A RESPONSE
EROM SUCH PROFESSIONAL PERSON. THE BOARD MAY NOTIFY the next
of kin or quardian of any patient involved; the responsible
person appointed by the court for any patient involveds the
professionad—-person—in-chorge—of-the-facitityr—the-directoer
eof-the-department—of—inseitutionsy and the district court
which has jurisdiction over the facility.

+8+1{2) The mental disabilities board of visitors shall
report annually to the governor and shall report to each
session of the Montena legislature concerning the status of
the mental health facilities and treatment programs which it
has inspected.

£93£10) The mental disabilities board of visitors shall
be attached to the governor for adeinistrative purposes. It
may employ staff for the purpose of carrying out its duties

as set out in this aet chapter.”
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Section 17« Section 38-1331¢ ReCeM. 1947y is amended
to read as follows:

*38-1331. Standerds——for-——treatment—-——to—be——knownw
Statement of rights to be furaished and posteds Each patient
and-—his——next——of—kiny——guardisny-—conservetory——or———the
responsible——-person——appointed-—by——-the—eourt shall promptly
upen the-patient*s his admission receives in language he
understandss . a written mnetieey statement +n—tanguage—he
understondsy-—-of—att—the-—above-—stendords-—for-—eadequate
treatment Of a1l of his rights under this chapters including
the _right to 1ireatments the right to the development of a
t : ¢ ol { £ ight {  tt ilabili ¢
legal counsels and the rules for patient labor. In addition
a copy of eti-the—above—stendards the foregoing statesent
shall be posted in each ward.*®

SECTION 18e SECTION 35-1232« ReCaMe 19%7e IS AMENDED
IO READ AS FOLLOWSS

®38-1232. Mental disabilities board of visitors --
dutiese. {1} The governor shall appoint a mental disabilities
board of visitorse The board shall consist of five 5%
persons mumwmmuummmm
of medicines and the behaviorial sciencess at least three
£33 of whom shelt pay not be professional persons and at
least one 3y of whom shall be a representative of an

organization concerned with the care and welfare of the
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developmentally disabledes No one way be a mewmber of the
board who is en a full-time agent or employee of the any
department of-institutions or agency of the state or of—any
residential facility affected by this acts__except this
prohibition does not affect any espioyee of a state college
or_universitye If a board of similar title and structure is
created in any act concerning the treatment of the mentally
illy then only one +i}y board shall be created to perform the
functions set-out—in of both eets and the board so created
shall incTude at 1least onme 1) representative of an
organi zation concerned with the care and welfare of the
mentally i11 and one representative of an organization
concerned with the care and welfare of the mentally retarded
or developmentally disabled.

{2} The mental disabilities board of visitors shall be
an independent board of inquiry and review to assure that
the treatwent of all persons admitted to a residential
facility is humane and decent and meets the requirements set
forth in this acte

The board shall review all plans for experimental
research or hazardous treatment procedures involving persons
admitted to any resideﬂfial Facility to assﬁre that the
research project is humane and not unduly hazardous and that
it complies with the principles of the statement on the use

of human subjects for research of the American association
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on mental deficiency and with the principles for research
involving human subjects required by the United States
department of healthe education and welfaree No
experimental research project involving persons admitted to
any residential facility affected by this act shed} pay be
commenced unless it is approved by the mental disabilities
board of visitorse The board shall investigate all cases of
alleged mistreatment of a resident.

{3) The board shalls at least annuallys inspect every
residential facility which is providing a course of
residentia?! habilitation and treatment to any person
pursuvant to this acte The board shall inspect the physical
plants including residentials recreationaly dinings and
sanitary facilitiess It shall visit all wards and treatment
or habilitation arease The board shall inquire concerning
all habilitation proorams being implemented by the
institutione.

(#) The board shall inspect the file of each person
admitted to a residential facility pursuant to this act to
insure that a habilitation plan exists and is being
implementeds The board shall ingquire concerning all use of
restraintsy isolation or other extraordinary measuresa.

{5) The board may assist any patient at a residential
facility in resolving any grievance he wmay have concerning

his admission or his course of treatment and habilitation in

=52~ SB 413



-

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0413/03

the facilitye

{6) If the board believes that any facility is failing
to comply with the provisions of this act in regard to its
physical facilities or its treatment of any resident, it
shall report its findings at once to the professiopal person
in charge of the facility and the director of the departsent
of institutijonse If appropriate after waiting a reasonable
tige for a response from such professional pecsons the Hoard
May _notify the parents or guardian of any patient involved,
the next of kine if knowns the responsible person appointed
by the court for any patient involved, the—-pr‘fessiono+
persen——in—-charge~—of——the——fecitityy——the——director-of—the
department-of—institutions andrthe district court which has
Jjurisdiction over the facility.

{7} The mental disabilities board of visitors shall
report annually to the governor and shall report to each
session of the Mentenm legislature concerning the status of
the residential facilities and habilitation programs which
it has inspected.

{8) The mental disabilities board of visitors shall be
attached to the governor for administrative purposes. It
may employ staff for the purpose of carrying out its duties
as set out in this act.™

SECTION 19. RKEPEALFERe SECTION 80-1908+¢ RaloeMe 1947+
1S BEPFALED.

~End-
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