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A EILL FOF AM ACT ENtitLlt: "AM ACt TC ESTIEIISB ! 

aANDAtOBY PRETBIAI REVIEW fANEl FCB ~!tiCAL !AlPBlCTICE 

CLAnS." 

BE IT ENACTEt Et THE LEGISL~TURB OF THE ~111! Cf BONTAMA: 

Section 1. Shcrt title. This act •ay be cited as the 

"!ontana !edical Balpcactice Fanel Act". 

Section 2. Fu~pcse. The purfOSe cf this act is tc 

prevent where possible the filing io court of actions 

against health care providers and their el~lCJees for 

professional liabilitJ in situations whece the facts do not 

ferrit at least a reasonatle inference of •alpractice and to 

•ake fOssible the fair and equitatle dispcsiticr cf such 

claims against health care providers as are cc reascnatly 

•ay te well tcunded. 

Section J. Defi~iticns. As used in this act, the 

fcllcving detinitions apply: 

(1) •aealth care provider" means a person, ccrfcratic£, 

facility, or institution of a governmental unit cf a state 

duly licensed by this state to provide bealth care or 

professional services as a dcotcr cf •edicine, hosfital and 

cut-patient health care facility, dcctcr ct osteorathy, 
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chiropractor, podiatrist, or nurse anesthetist. 

(2) "ftalpractioe clai•n •eans any cause of action 

against a health care provider for •edical treat•ent, lack 

of •edical treat•ent, or ether clai•ed departure frc• 

accepted standards at health care ~hich prozi•atelJ results 

in injury to the patient, whether the patient's clai• or 

cause of action sounds in tort or contract, and includes but 

is not li•ited to actions tased en tattery cr wrongful 

death. 

section 11. eontana •edical •alpractice panel. (1) The 

!!ont.ana •edical •alpractice panel is created. 'lhe function 

of the panel is to review all •alpractice clai•s against 

health care providers covered bJ the act. 

(2) Those eligible to sit on the panel are health care 

providers licensed pursuant to !ontana lav and residing in 

!lantana and the •embers of the state bar of !lantana. 

(3) cases which a panel will consider include all 

cases involving an alleged act of •alpractice occurring in 

~ontana ty health care providers gualified under the act. 

(ll) Attorneys shall sob•it a case for the 

consideration of the panel prior to filing a complaint in 

any district court or other court sitting in !lantana by 

addressing an applicaticn, in writing, signed ty th£ patient 

or his attorney, to the director cf the fanel. 

(5) 'Ihe director ct the panel Ehall te an attorney 
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appointed by and serving at the rleasure cf the chief 

justice of the "ontana surreae court. 

(6) The directcr•s salary shall te set by the "cntana 

supreae ccurt. 

Section 5. Ccapensation of the panel aDd staff 

facilities fer offices and bearings. (1) All memters of the 

panel shall he paid a salary in the aacunt of $~C an hcur, 

under guidelines promulgated by tbe director. 

(2) All aeabers of the panel and its assistants are 

entitled to receive their actual and 

while traveling on the business of 

~ecessary expenses 

the panel, but such 

eipenses shall be approved tt the director befcre pay•ent is 

aade. 

(31 Tbe director aay adainister oatbs, receive claias 

filed, proaulgate foras required hereunder, issue subpoenas 

in connection vith the adainistration cf this act, and 

perfora all ether acts required tc fairly and effectively 

adainister this act. 

(4) The directcr, subject to the aprroval cf the cbiet 

justice, aay eaploy and fii the ccspensaticn for clerical 

and other assistants as he considers necessary. 

(5) The panel shall mai~tain adequate cffices in the 

city of Helena, in which the records are kert and its 

official business transacted. Necessary office furniture, 

stationery. and other suprlies are authorized. 
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(6) Panel hearings shall te conducted in the countr 

where the aedical injury cr •edical liability allegedly 

occurred but aay, within the sound discretion cf the bearin~ 

panel, te held in any ether ccunty if the panel considers it 

necessary or advisable. It is the duty of tb€ county 

cormissioners or ether governing authority tc f~ovide, UfOD 

request of the director of the panel, suitable facilities 

for any such hearing. 

Section 6. Froof of 

insurance, cash or surety 

financial 

bond. (l} 

responsillili t} 

Every health care 

provider subject to the teras of this act shall, within JC 

days after this act takes effect, file with the directcr, in 

a aanner prescribed therty, prcot of financial 

responsibility. 

(21 Every health care provider, subject tc the 

provisions of this act, shall either insure and keer insured 

his liability hereunder in so•e corporation, association, or 

organization authorized to write aedical liability insurance 

or furnish tc tbe director a cash cr surety bond as herein 

provided. The sub•ission cf a cash or surety tend is sutject 

tc the approval of the director and is valid cnly when 

approved thereby. 

(3) Such insurance or cash cr surety bond shall te at 

least $300,COO. Any health care provider who fails to so 

act is subject to liability under the law withcut regard tc 
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tbe provisions of this act. 

(4) While such insurance or cash a~ su~ety bond 

approved ty the director reaains in force, the health care 

provider and those conducting their business, including 

their insurance carrier, are liable to pay any clai•ant, his 

personal representati~e, Farent, spouse, dependents, or next 

of kin, for personal injury or death, to the extent and in 

the aanner specified in this act. 

Section 7. Funding of act. (1) the adainistraticn cf 

this act is funded froa an annual surcharqe an license fees 

charged to each health care provider based upcn the 

experience rating of the various specialties and 

institutions. These fees shall be collected by the director 

an~ually at the tiae cf the filing of evidence of financial 

responsibility under this act. 

(2) The fund created by the collection of these fees 

shall be set aside for and is appropriated for the purpose 

of financing the annual reqnire•ents cf the adainistratian 

ot tbis act. Funds, if any, over and above the a•ount 

required for the annual ad•inistration of this act shall be 

director and used to finance the retained by the 

adainistraticn cf this act in succeeding years and •ay not 

revert to the general fund. 

(3) 1he annual surcharge shall be levied on all health 

care providers and is to be deterai~ed by the ·state 
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co•aissioner of insurance based upon the experience rating 

of the warious prawiders and •ay not exceed 15J cf the cost 

to each prawider fer •alpractice iasurance and, if not 

insured, 15J of the average pre•iua fc~ Frawiders in its own 

fi~ld cr discipline. The annual surcharge is due on the 

saae date as license fees payable to the state of !cntaaa 

are due. Failure to pay shall result in suspension of all 

license priwileges. 

section a. Panel decision required -- application. (1) 

No •alpractice clai• aay be filed in any court against a 

qualified health ca~e provider before application is •ade to 

the panel and its decision is rendered. 

(2) The application shall contain the following: 

(a) a state•ent in reasonable detail of the ele•ents 

of the health care p~ovider•s conduct which are believed to 

constitute professional negligence and dates and the na•es 

and addresses of all physicians and hospitals hawing contact 

with the claiaant. Additional ele•ents of the •alfractice 

claia aust be included in an a•eaded application filed not 

less than 1Q days prier to the hearing date. 

(b) a stateaent authorizing the panel to obtain access 

to all •edical and hospital ~ecords and infor•ation 

pertaining to the incident and, fa~ the purposes of its 

consideration of this •atter only, waiving any clai• of 

privilege as to the ccntents cf those recawds. Jothing in 
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tbat stateaent aay in any way be construed as vai•ing that 

pri•ilege for any other purpose or in any ether context, in 

or out of court. 

Section 9. Application frocedure. { 1)" Upon receipt ot 

an application for review, the director or his delegate 

shall cause to be ser•ed a true copy of the application on 

the bealth care pro•iders in•ol•ed. Service shall te 

effected pursuant to !ontana lav. If a health care r~c•ider 

in•olwed chooses to retain legal counsel, his attorney shall 

inforaally enter his appearance with the director. 

(2) The health care provider shall answer the 

application for re•iev and in addition shall sub•it a 

stateaent authorizing the panel to ottain access tc all 

aedical and hospital records and inforaation pertaining to 

the aatter giving rise tc the application and, fer the 

purposes of its consideration of the aatter only, waiving 

any claia or privilege as to the contents of these records. 

lothing in the stateaent waives that privilege for any other 

purpose or in any other contelt, in or cut of court. 

(3) In instances •aete applications are received 

eafloying a theory of re•po•4eat superior or scae other 

deri•ative theory cf r .. o~ry, the director shall forward 

the application to the atate professional societies, 

associations, or liceaai•9 beards of both the individual 

health care provider vho ... alleged aalpractice and caused 
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the application to be filed and the health provider naaed a 

respondent as eaployer, aaster, or principal. 

(41 ~be panel director shall cooperate fully vitb the 

claiaant in retaining a physician qualified in the field of 

aedicine in•ol•ed, ~ho will consult with the claiaant and 

assist in preparation of the claia UfCn his fay•ent of a 

reasonable fee by the claiaant. 

Section 10. Panel selection. (1) Application for 

review shall he proaptly transaitted by the director to the 

directors of the health care provider's state professional 

society or association and the state tar, wbc shall each 

select three panelists within JO days fro• the date cf 

transaittal of the application. 

(2) If no state professional society or asscciatioa 

el[ists or if the health care prccvider does not belong to 

such a society or association, the director shall transait 

the application to the health ca~e provider's state 

licensing board, which shall in turn select three persons 

froa the health care provider's profession, and where 

applicable, to persons specializing in the saae field or 

discipline as the health care provider. 

(3) In cases where there a~e aultiple defendants, the 

case against each health care provider •ay be reviewed ty a 

separate panel cr a single ccahined panel aay review the 

claia against all parties defendant, at the discreticn cf 
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the director or by stipulation cf the parties. 

(II) !hree panel 1e1hers fro1 the health care 

provider's profession and three panel 1e1ters trc• the state 

bar shall sit in rewiew of each case. 

15) In those cases where the theory of respondeat 

superior or some other derivative theory of recovery is 

employed, two of the panel aeaters shall be chosen froa the 

individual health care provider's profession and cne fanel 

meaher shall he chosen fro• the profession of the health 

care provider na•ed aE a respondent, elplcyer, •aster, or 

principal. 

16) !he director of the panel cr his delegate, who 

aast te an attorney, shall sit en each panel and serve as 

chairaan. 

(7) Any ae1ber shall disqualify hiaself tro1 

consideration of any case in vhich, by virtue of his 

circu1stances, he feels his presence on the panel vould te 

inappropriate, considering the purpose of the parel. The 

director aay excuse a proposed panelist frc• serving. 

(e) ihenever a party makes and files an affidavit that 

a panel meaber selected pursuant tc this section cannot, 

according to the belief of the party aaki~g the affidavit, 

sit in review of the application vitb impartiality, that 

panel me•ber may proceed no further. Another panel meater 

must te selected by the health care p~ovider•s frofessional 
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association, state licensing boa~d, or the state tar, as the 

case may be. A pa~ty 1ay not disqualify more than three 

panel aeabers in this aanner in any single aalfractice 

claim, and the affidavit aust he filed •ithia 20 days prio~ 

to the date of hearing or within 5 days of the disccYery of 

the alleged pa~tiality. 

section 11. Tiae and place of hearing. A date, time, 

and place for hearing shall be fixed by the director, and 

proapt notice thereof shall he given to the parties 

involved, the attorneys, and the aeabers of the panel. In no 

instance 1ay the date set he acre than 120 days after the 

transaittal by the director cf the application for review 

unless good cause exists for extending the Feriod. Bearings 

aay he held anywhere in the state of !Ontana, and the 

director must give due regard tc the convenience of the 

parties in deterlining the Flace of hearing. 

Section 12. Hearing procedures. (1) At the time set 

tor bearing, the attorney sub1itting tbe case for review 

shall be present and shall make a brief introduct~on cf his 

case, including a resn1e of the facts constituting alleged 

professional aalpractice which he is p~epared tc frcve. The 

bealth care provider against vbom the clai1 is brought and 

his attorney may be present and aay •ake an introductory 

statement of his case. 

121 Both parties •ay call witnesses to testify tefcre 
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the panel, ~bich witnesses shall be s11crn. !edical text. 

journals, 

upon by 

relevant. 

studies • and 

either party 

other 

sar be 

documentary evidence relied 

offered and adsitted if 

iritten statesents cf facts by treating health 

care providers aay be revieMed. The acnetary daaages in any 

case say not be a subject of inquiry or discussion. 

(3) !he hearing 11ill be infcraal, and no cfficial 

transcript say te sade. 

(Ill At the conclusion of the hearing, the Fanel say 

take the case under advisesent or say request that 

additional facts, records, ~itnesses, cr other inforaation 

be obtained and presented to it at a snppleaental hearing. 

~hich shall te set for a date and tise certain, net longer 

than 30 days froa the date of the original hearing unless 

the attorney bringing the satter fer revie11 consents in 

~riting tc a longer period. 

(51 Any supplesental hearing shall te held in the sase 

manner as the original bearing, and the rarties concerned 

and their attorneys aay be present. 

(6) Mo pan~l me•ber aay be called to testify in any 

proceeding concerning the deliberations, discussions, 

decisions, and internal proceedings of the ranel. 

(71 No statement aade by any rerscn during a hearing 

before the panel aay be used as iareacbing evidence in 

court. 
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(8) At least 10 day~ Frior to tbe hearing, the 

director shall furnish to each panel ae&ber co('ies cf all 

claims, briefs, •edical records, and ether dccu•e~ts tbe 

director considers necessary. 

Sect ion 13. 

deliberations of 

fanel deliberations and decisic~s. ( 11 '!he 

the panel are confidential. U('On 

consideration of all the relevant saterial, tbe Fa~el shall 

decide only: 

(a) ~hether there is substantial evidence that the 

acts cc•plained cf occurred and that they ccnstit~te 

•alpractice; and 

(hi ~hether there is a reasonable aedical prcbatility 

that the patient ~as injured tberebJ. 

(21 All votes of the ('anel on tbe twc questions fer 

discussion shall be by secret tallot. The decisicr shall be 

by a aajority vote of those ~oting aesbers of the Fanel vho 

sat on the entire case, The decision shall be ccsKunicated 

in writing to the parties and attorneys concerned, and a 

copy thereof shall te retained in the per•anent files cf the 

panel. 

(~ The decision shall in every case be signed for tbe 

panel ty the chair•an, ~he say vcte only in the event the 

other •e•bers ot the panel are evenly divided, and shall 

contain only the ccnclusicns reached by a aajcrity cf its 

•e•bers and shall list tbe nuaber cf aesbers, if any. 
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dissenting therefroa. If the vote is net unaniwcus, the 

aajority way briefly explain the reasoning and the tasis for 

their decision, and the dissenters way likewise exflain the 

reason for disagreeaent. 

{Q) the report of the aedical review ~anel is not 

ad•issible as evidence in any action subsequently brought in 

any court of law. The copy of the report shall te sent to 

the health care provider's professional licensing board. 

(5) Panelists and witnesses are absolutely iwwune fro• 

civil liability for all cowaunications, findings, opinions, 

and conclusions aade in the ecorse and scope of the duties 

prescribed by this act. 

(f) the panel's decision is without adainistrative cr 

judicial authority and is not binding upon any party. The 

panel Eay not try tc settle or ccaprc•ise any clai• or 

express any opinion on the •onetarr value of any claia. 

section 14. Director -- rules cf procedure. The 

director is authorized tc adept and publish rules of 

proc~dure necessary to imple•ent and carry out the duties of 

the wedical review Fanel. Nc rules •ay be adopted, however, 

which require a party to sake a •onetary faywent as a 

condition to bringing a lalFractice claiw before the wedical 

reYie~ panel. 

Section 1~. Tolling of the statute cf lisitations. thE 

running of the apflicatle li•itation pericd in a walfractice 
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clai• shall be tolled Ufcn sub•ission of a case fer the 

consideration of the panel and •ay not begin again until 30 

days after the Fanel's final decision is entered in the 

per•aneot files of the panel and a copy is served upon the 

cosplainant and his attorney by certified wail. 

section 16. Maintenance of records. The director shall 

saintain records of all Froceedings before the •edical 

reviev co••issicn Mhich wust include the nature of the act 

or o•issions co•plained of, a brief su••ary of the evidence 

expressed, the decision of the panel, and any •ajority or 

dissenting opinions filed. These records •ay not be •ade 

public ana way not be subject to subpoena, but are to te 

used solely for the purpose of cc•piling statistical data 

and facilitating on-going studies of •edical walpractice in 

8ontana. 

section 17. Re~crt by district coort clerks. Within 30 

days of entry of judgment, the clerk cf the district court 

fro• Mhich judg•ent issues shall forward the na•e cf every 

health care provider against whc• a judg•ent is rendered 

under the medical aalfractice act to the appropriate board 

of professional registration and exaaination for reviev of 

the fitness of the health care provider tc fractice his 

profession. In cases vbere judg•ents are entered against 

hospitals cr other institutional health care froYiders en 

the basis of resfondeat superior cr sese ctber derivative 
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theory of recovery, the clerk of the district court shall 

2 for~ard the na•e cf the individual health care frovider, 

l vhcse negligence caused the injury, tc that health care 

~ provider's board of frcfessicnal registratict and 

5 examination for such review. Feviev cf the bealtb care 

6 provider's fitness to practice shall be conducted in 

7 accordance with law. 

8 Section 18. saving clause. This act does net a~~lJ to 

9 acts of •alpractice occurring prier to its effective date. 

10 Section 19. Severability. If a part cf this act is 

11 invalid, all valid farts that are severable frc• the invalid 

12 part remain in effect. If a part of this act is invalid in 

13 one or •nre of its applications, the part re•ains in effect 

1~ in all valid applications that are severatle frca the 

15 invalid applications. 

-fnd-
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STATE OF MONTANA 
REQUEST NO. 368-ll ___ ~, 

FISCAL NOTE 

In compliance with a written request received ___Eebruary 7 ,-- __ , 19 _n_, there is hereby submitted a Fiscal Note 

for . ?~l')i!t~_ .BJIJ .4Q~ .--·-----·----- pursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act to establish a mandatory pretrial review panel for medical malpractice claims. 

ASSUMPTIONS: 

1. The six member review panel will hear approximately twenty medical malpractice claims per year. 
2. The hearing on each claim will take approximately four days on the average. 
3. Panel members will spend approximately 640 hours per year hearing claims. 
4. The full·time executive secretary would be classified at approximately Grade 17. 
6. Two full-time legal secretaries would be required at approximately Grade 8 each, 

FISCAL IMPACT: 

Revenue: Funding for the administration of this act is to be provided by an assessment to each health care provider.* 

Expenditure: 

Personal services 
Operating expenses 
Capital outlay 

Additional cost of proposed legislation 

FY 78 

$193,559 
43,400 
11,000 

$247,959 

FY 79 

$194,390 
45,050 

2,500 

$241,940 

*There is only one insurance actuary in Montana and the Insurance Commissioner would be unable to hire rate experts, 
therefore, the rating of these health care providers would require the contracted services of an actuarial firm or a Rating 
Bureau. In the time allotted, no cost estimate could be obtained. 

.~~-,QL_~J-·~ 
BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: __iL::./..!._:_2....L2 __ 
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StNAlE ~ILL NO. ~02 

lNii<c.DlJC.tD I::IV HURRAY, fURJ\IAGt, PHERSDNo BLAYLOC.Kt lENSlNK 

A l:llll f-Ok AN ACT h<rlllEu: •AN ACT TU tST~BllSH A 

)'I~NDA I ul< Y PRU RIAl REI/lEO! PANEL FOR I'IEDICAL MALPR-ACTICE 

C l AI HS_;__f &QUJllf:jGJ.tLlil!il;.Ql.Al_LllllCI IV E DA I.E • n 

ot: IT t·'IAlli:D BY fHt: LI:GISLHURE Of THE STArE Dr "ONTANA: 

Section 1. Short title. This act may ne cited as the 

·~ontana Medical Malpractice Panel Act•. 

Section 2. Purpose. The purpose of this act is to 

prevent where possible the filing in court of actions 

against nealth care providers and their employees for 

professional liability in situations where the facts do not 

per.nit at least a reasonable inference of malpractice and to 

ma~e possible the fair and equitable disposition of such 

claims aqainst health c•re providers as are or reasonably 

may b~ ~ell found~d. 

Section 3. O~finitions. As used in this act, the 

t~llo~inq definitions a?ply: 

( l) •He a I th care provider" means tt-t>., .. ~.,..,.-~.,1"f'<'1"f'ltT.,..,T 

t~~+t+tyy-or-+n~t+tut+on-et-e-eoyern~entot-un+t-ot-~--~tnte 

du+y--+Teen~ed--by--tftT~--~tote--te--~ov+de--heft+t~~ore-or 

~rot~~~+.,ne+-~rv+ee~-o~-o-dceter-ot-•ee+~+ney-h~Ttot--ond 

o~t-~ftt+ent--hee+tn--ee~--+ee+++tyy--doeto1"--ot-~teopftt"Y• 
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en+re~roetory-pod+etr+~ty-or-nur~e-ene~thet~t. A PHYSICIAN 

.Lll..Elis.fiL....liL-f!RAUli.L....MflU .. IJ.f!E IN HONUNA 01\ A HOSPl.Ill~ 

li~PU.AL::~I.AI.EILEAUI .. Ul: ~aft..-Ullili=I E 8.M CAR L.EAUL...lll .. 

(l} ·~alpractice claim• means any ee~e--ot--eet+en 

~-.u&_f!ll.~IlA.L...J;Ulll aqai nst a health care provi d•H for 

medic~l treatment. lack of Medical treatment. or other 

7 e+e+~~ ALLE~D departure from accepted standards of health 
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care ~nicn pro~imate1y results in +njury ~ to the 

patient. whether the patient•s claiw or ~e-o-f-eet.;..., 

£ai~LlAL-'.LA~ sounds in tort or contract• and includes but 

is not limited to-eet•o~-b&Sed-on ALLEGATIONS Of battery or 

wrongful death. 

UL •PMEL• l!f&tiL....l!if_MDHTANA MEDICA!. ltALPRAUll,f 

£Atifl.._£RUYIOEP fDILI..h....!.llUlJl~ 

Section ~- Montana medical malpractice panel. Cl) The 

Montana medical malpractice panel is created. Ltlt_PAHEL IS 

All.M..t:f.lL......liL ....ltlE __ I10 l:ilMIA-.._SW!&.fM E C QUR I E OR A OM I NlliB.All.Yt: 

£1i.&l!.lls..ELllliU~fXUtlJ..i:IALll~l.Q!ll2l QPELJIQ.I.-A£e.Lh Th" 

function of the panel is to review all malpractice cl~ims DR 

k~~LlAL--'.LAI~ aqainst henlth care providers covered by 

tne ICl.lS. act. 

(L) lo<ose el ioi'>le to sit on the oane1 are health care 

provivtrs 1 icensed oursuant to Montana law and residinq in 

l'lonta•>a and th<- members of the state bar of Montana. 

(3) Cases which a panel will consider include all 
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cases involving an alleged act of fflalpractice occurrinq in 

Montan~ oy health care provioPrs qualified under ~he ItilS 

act. 

(4) ~~~&rn~~ LLAttAN!i shall submit a case for the 

consi~eration of the panel prior to fil inq a complaint in 

any district court or other court sitting in Montana by 

addressing an application, in writing, signed by the patient 

or his attorney, to the director of the p~nel. 

(5) The director of the panel shall be ~-e~~~y 

appointed by s"d-41-•+n';!--t'l~--i:-hf!--p+e~are--M the chief 

JUStice of the Montana supreme court EROM A LIST QE_IUREf 

£f0f.I.L~III E P BLI.I:I£....tifAI.ItLU..!! "-.E&DY.l.Pali• I.lli;__lll.RllUU!. 

.SiiAll~faU_ALliff....f.L.fAS!.IRE Of THE CHIEF JUSTICE. 

tet The director•s salary mootH-t--ft'f!-1"-by-th..--Hent:~tn" 

~apr.....,-eMI~w Ali!Lll&!L.lJ:f OffiCE SHALL BE FIXED AND HE I'IAY 

.f1J; ... J!..f.;jj,J :if p 1 N 1 HE ....il.HL t!Alt!ifB... 

Section 5. Compensation of the p~nel and st~ff -­

facilities for offices and hearinos. (1) All members of the 

panel shall be paid a salary in the amount of S40 an hour, 

under guidelines prnmulqated by the d+ree~~ aoNI.~~ 

Lm.!iil· 

(£) All members of the panel~ end-+~~--~~+~~~~ lif..f. 

JU.Rf..C.li!JU....Al:tlLJ:!ll....SIAE£ are ent it 1 ed to r,.et!+YO!-t:he+1'"-eet:l2i'lt 

e.,<l--n,.e.,~~sry IBAlLfl expenses INCURRED while t:f't'l"'"'*"e!! on 

the bhiness of the panelL-li-.E8..!li'.l.Jll:iL.....liLJ:l::llh_22~ 
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A~-~~Ql• but such expenses shall be approved by the 

director before pay~nt is made. 

( J) The d+rf!e~e~-•ey- .. d:m+fri-~f!f" .f.MjEi.~!iiJ.ll.Qf_EQ& 

Itlt-~~lilllRAII.OO_in: oaths, r..e .. +..,., liff......llc..El.f.LUE claims 

filea. rre•a+~~~ Itlt__fRllMULGAJION__Qt tor~s required 

hf!reaft~e~ ~--I.tilS __ ALI• +~~tt., Itlf~~Qf subpoenas in 

conne~tion ~ith the administration ot this act, and pO!~orm 

Iti.f._eJ;K.fURMA.lK.E........JlE all other acts required to fairly and 

effectively administer this act. 

{4) The director, subject to the approval of the chief 

justice, may employ and fix the compensation for clerical 

and other assistants as he considers necessary. 

(5) The panel shall maintain adequate offices +n-i:J't., 

e~~y-e+-HO!+.,eo in which ~h., liS records er,. itlAll...._aE kept 

and its official business transacted. N.,.,.,~~y--ef++ee 

fa~ft+~a~ ... -~e~+-..~y.-end-o~her-~tt&pt~e~-er .. -e~ftor+r..~. 

(6} Panel hearings ~ht'l++-~-e~<lae~ed--+n--tM~--eean~y 

Wftf!re--~hf!--m..d+eet--~jttry--er--~d+etH--++ee+++~-e+teC!!f!d+y 

eeear~~d-ba~MeyY-w+~~+n-~h..-~ettn<l-d+~e~.,~+ .. n-ef-~he-~~~e 

pene+• MAl be held in any e~r county +f the panel 

considers +t necessary or advisable. rt:-+e~hf!-da~-ef-thf! 

~ti.f. county commissioners or other governinq authority te 

.SdALl orovide, upon request of the director of the panel• 

suita~le facilities for any such hearing. 

3ee~+en-6•--Proef--of---f+nene+et---~ .. ~p!tfl~+b+++~y-----

-4- S3 402 
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~"~~~ne~-e&Sh--o~--~ttr~~--hond•---t*t--Ev~y~a+~h-e~e 

~~ov~~er-~ttbjee~-~o-the-~erm~-ot-th+~-o~-~he~~-w+~h+n--39 

dey~-~+ter-~h~~-eet-teke~-e++eetT-+~+e-with-th@-dT~etery-+n 

e----menner----~re~er+eed---the~byy---~reo+---e+---++nene+e+ 

re~~on~+b++Ttyw 

trt--Every--hee+tn--eere--~ov~d~y--~ttbje~---t~--the 

proY+~+on~-o+-th~~-ee~y-~he~-e~her-+n~ure-end-kee~+n~red 

h~~-++eb+t~ty~ereunder-+n-~-eer~~t+ony-e~~ee+et+on~-er 

or~onftot~en-ott~ft8r~~ed-~o-wr+te-medieot-tieb+++~-+n~~enee 

or--furn~~~--to-~he-dTr~tor-e-ee~h-or-~ttrety-bond-no~ere+n 

~roY+dedw-+he-~ttem+~+on-of-e-ee~h-~-ottrety-bond-+~-~bjeet 

~o-th~e~prove+-ef-the--d+reetor--end--~--vet+d--on+y--wh@n 

ep~roved-~hereey. 

t3t--5tteh--+n~uronee-er-ee~h-or-~tt~e~y-bond-~het+-be-et 

+ee~t-~39Byaea.--Any-nPntth-eare-p~ov+der-who--+e++o--to--oo 

~et--~o-~ttbjeet-te-t~ob+++ty-~n~r-the-te~-~~thntit-~enrd-to 

the-rroY+~+on~-o+-tft+o-eet. 

t~t--Wh++e--~eh--~n~urenee--or--eeoh--or--~~y--bond 

nepro~d--by--the-d~reetor-reme+n~-+n-+o~eey-tfte-heotth-eere 

prov+~er-~nd--the5e--eondttet+n~--the+r--btt~~neooy--~ne+ttd+n~ 

tne+r-~n~~ronee-eorrTery-ere-++&bte-to-pey-any-e+~+monty-h+o 

~eroe~+-renreo~et+vey-eorenty-o~ottoey-de~endent~y-or-~t 

of--~+ny--tor-peroono+-+njtt~y-or-deothy-te-the-~tent-nnd-+n 

the-menner-opee+++ed-+n-th+o-oe~. 

~eetTen-~.--Fttnd+n~-o~-se~w--t~t-+ne-ee~+n+~~~ftt+on--ot 

-~- sa 40l 
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th+~--eet-+!t-~nded-f'r...-nn-enn-+-~~e-en-++<oetHe~e­

eher~ed--to--~oeh--heetth--eere--~rev~der--b&eed--~--the 

experT~nee---ret+ng---e+---the---ve~Tou~---opee+e+t+eo---end 

+n~t+~ttt+en~w-+he~e-+ee~-~e++-ne-eo++eeted-ey-the--d~eetor 

enn~etty--et-the-~Me-ot-the-t+++~-e+-ev+denee-e+-++nene+e+ 

reo~~~+b+++ty-ttnder-th+~-eetw 

trt--+he-fund-ereeted-by-the-eet+e~+on-o+--these-~~e~ 

~ne++--be--~et-eo+de-+&r-tmd-~-eppre~ted-+er~e-~tt~ose 

o+-Hnene+n~-t:he-enntte+-r~eeento-ef--the---eGtri~ffet+cft 

oP--tM+~--e~w--Fttn6o.--+t--eny.--over--end-abeve-t:fte-e~ 

requ+red-+er-the-enntte+-sdminT~tret+en-e+-th+o-aet-~e++--be 

r et .. +,..,d---by---'l:he---dM-eetor--end--..-d--t:o--tTntmee--the 

e~e+n+~t~st+on-e+-th+o-eet-+n-o~ed~yeor!t-end--mey--~ 

~evert-te-~he-~enere+-tHndw 

t3t--+he-ennue+-~~he~ge-ohe++-&P.-+ev+e6-on-e++-hee+t:h 

eere--prov+der~--en,.--+~--te--ee--determifted--by--the--~ete 

e.,..+~~Tener-o+-+n~urenee-bosed-upen-t~-ewperienee--retTng 

ot--the-ver+ou~-prev+dero-end-mey-n&t-eweeed-*~•-et-the-eost: 

to-eeeh-~rov~der--fer--.atpreet:+ee--+~renee--endv--+t--not: 

+n~uredv-%5•-ot-the-evereqe-~u.-+or-prev+de~-+n-~s-~ 

++e+d--er--d~~e+~+ne.---+he--enntte+-~ttrehor~e-+s-due-en-the 

oeme-rlet:e-e~-t+eenoe-+e~o-peyeb+e-to-the--~te~--et--~ntene 

ere--~tte.--Fn++ure--to-~ey-~he++-reou+t-+n-ott~peno+on-et-et+ 

++eenoe-pr+w++e~e~. 

~UliJ..L{u_llif.&Ll..LAJifiJ.•C.H. SEUl1ltLIJ:iALJiEAPS AS 
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2 

3 

4 

~ 

b 

7 

~ 

9 

10 

11 

12 

13 

14 

15 

lb 

l1 

ld 

1'1 

£U 

21 

2L 

23 

24 

l~ 

5'· 0402/02 

t.!lLI.Qu.:. 

Fundinq of act. 111 There is created a oretrial rPview 

funo to DP administered by the director exclusively tor the 

purposes stated in this act. The fund and any income from it 

shall ne held in trust. deposited in an ~ccount, and 

investe~ and reinvested oy the director with the prior 

~oproval of the director of the Montana medical association. 

The fund ~ay not become a part of or revert to the oeneral 

fund of this state but shall be open to auditino by the 

legislative auditor. 

12) To create the fund• an annual surcharge shall be 

levied on all health care providers. The a.aunt of the 

assess•ent shall be set by the director. who shall allocate 

a projected cost among health care providers on a per capita 

basis. The director may provide a different allocation upon 

approval by the supreme court. Surplus funds, if anyo over 

and 'bove the amount required for the annual administration 

of th~ act shall be retained by the director and used to 

finance the aoministration of this act in succeedino years. 

in w~ich event the director shall reouce tnP annual 

assessm.,nt i" subse1uent years • commensurilt"e .. ; th t!le proper 

aDministration of this act. 

(3) The annual surcharoe is due and payable on the 

same ,jc,te as 1 icense fees p<~yable to the st<lte of kontana 

a,.-e d,,e. 

-7- SB 402 
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~ection 1. Panel decision required-- application. (l) 

No ~1l~ractice claiD may be filed in any court 30ainst a 

~ttft++~+~d n~alth care provider before Ah application is maa~ 

to the ~anel and its decision is ~endered. 

{2) The application shall contain the followinn: 

ld) a statement in re~sonable detail of the elements 

ot the health care provider•s conduct which ar~ believed to 

constitutt ~o~~~~+oft~+-ft@ft++~~ft~~-&ftd A_rtA~Cil£f__LLAIM1 

~df jates Iti~~L_~~~ and the naees ana addresses 

of all ohysicians and hospitals having contact vith the 

c 1 a i •~nt AI!W_~I..IHf.llf.i· ltd<Ht:+oMt+--ff~~s--<>f'-t:ne 

mft+p~~et:+e~-e+o+m-mtt~t:-be-+~~d-+ft-ftft-~mend~d~&++e~t:+oft 

AiiY...Aiif.!roiS.fltlLliL...Ii::I.E...Ae.f.LmON MUST BE f i I ed not less 

tnan 14 days prior to the h~aring date. 

lb) a statement authorizinq the oanel to obtain access 

to 'Ill medical ~nd hospital recor-ds and information 

r"rtai.,inc, to the +,.e+d~ft+ Ue ... L~ <"nd, for the purf)ose:-5. of 

its consideration of this matter only, w,~ivino any e+e+11t-o~ 

;>rivil•qe as to the contents of those records. 'lothinq in 

ti1at state,oent 111ay in any way be construed as '"" i vi no that 

privile1e for any othf!r purpose or in any other context. in 

or out of court.. 

5ection s. Application procedure. Ill Upon r~ceipt of 

an ao~lication for revi~w. the director or his neleoate 

shall cause to be SPrved a true copy of the application on 

-8- SB 402 
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tne 'ealth ca~e providers involved. Service shall be 

eff~cted pursuant to M~~ .. ~~8W IH£_MQNIAHA-KllL~_Df CIVIL 

£~~~d£· If a health care orovide~ involved chooses to 

~-,ta in 1 eqal counsel, his atto~ney shall inforlllally enter 

his a~poarance with the director. 

[2) The health care provider shall ans·""er the 

aoplication for review and ~n--eed+~en shall submit ~ 

state·.,.:,nt authorizing thP. oanel to ol>i:e~n-;oee..-t!t-to l.Nllal: 

all ~edical and hospital records and information pertaining 

to tne-.e~ter~~w+n~-r+~e-to the ~pplication and, for the 

pur~oses of +t~-een~~e&rei:~&n-~-~~r ~ INSPECTION 

only, waiving any e~e+m-er privileqe as to the contents of 

tnose records. Nothinq in the stateftent waives that 

privilege for any other purpose er-+n-eny-etner-e~te~ty--+n 

er-ftttt-o+-ecuri:. 

[ > l In instances where app I i c:>t ions .,r~ ~ece i ved 

e~ployin1 a theory of respondeat suoerior or some other 

derivative theory of recovery, the directo~ shall forward 

"tae .~pol icat i ('In to the st.?otP p~ofessional 'SOcieties, 

associ::1tinnsr o..- licensin~ bo.ards of both the individual 

h;calt:J cilre provider wn<"-ne~ lilillS.f; alle"ed ma\i-,racti c:e """ 

c•use1 the applic~tion to bP filed and the health provider 

n~m2d a res~ond~nt as e~ployer, master, or ,rinci~al. 

(4) The panel di~ector shall cooper~te fullv with the 

claim~nt in retaininq ~ ahysician qualified in tne fi~ld of 

_.,.._ Si: 402 
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medicin~ involved, ~ho will consult with the claimant ane 

es~+~t--+n--prep"r~~en--o+--the-e~e+m upon n+~ pay~ent of a 

reasor.~~le fee by the claim~nt. 

Section 9. Panel selection. (l) Application fo~ revie~ 

snail be promptly transmitted by the directo~ to the 

dir~ctors of the health care provider•s state professional 

society or association and the state bar, .no ~~ shall 

e3ch select three panelists within 30 days from the date of 

transMittal of the application. 

(2) If no state professional society or association 

exists or if the health care p~ovider does not belong to 

such a society or association. the directo~ shall transmit 

the aopl ication to the health care provider•s state 

licensinq board• ~hich shall in turn select three nersons 

from the health care o~ovider•s profession, and where 

aopli=anleo to persons specializing in the same field or 

disci~line as the health care provide~. 

[3) Jn---ee~es---wner~ ~~ there a~e multiple 

defen~ants, the case against each health care provider may 

be reviewed by a se~arate oanel~ or Al_ltif_~ISCRETIQN_Qf-Itl~ 

f.Mia __ UllUAllLA£.W U~l-l:!B..Jll S T I PU LAll.O!L!l.E.Jdf._f_A.Jill..E..S1 

a sinale combined panel may review AL~ the e+~m ~ 

against all pa~ties defendant~-et--the-e+se~t+~-~-th@ 

e~reet~r-o~-by-~t~~~~~~eft-e+-the-per~+~-£ 

{'t) lhr~e panAl Tembers from th~ heC>lth c-ar~ 

-10- s~ 402 
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provouer•s profession and three panel members from the state 

bar shall sit in review of each cilse. 

(~) In t~ose cases where the theory of resnondeat 

superior or some other derivative theory of recovery is 

employed, two of the panel members shall be chosen from the 

individual health care provider's profession and one panel 

member shall be chosen from the profession of the health 

c~re provider named es a respondent• ~employer, master, or 

principal. 

tot--+he-d~ee~r-e~~e-~ene+--er--ft+s--d~et~--whe 

mase--&e--en--e~rneyy-shft++-5~eeeh-pe~+-eftd~Ye-es 

ehefr--

tTt~ Any member shall disqualify himself from 

consideration of any case in which, by virtue of his 

circumstances, he feels his presence on the panel would be 

inappropriate, considerinq the purpose of the panel. The 

director may excuse a prooosed panelist fro~ servina. 

totLll Whenever a party makes and files an affidavit 

that a panel ~mber selected 

cannot, according to the belief 

~ffidavit, sit in review 

pursuant to t~is section 

of the party making the 

of the application with 

impartiality, that panel member may proceed no further. 

Anoth~r panel member must be selected by the health care 

orovtjer•s professional association. state licensinq board, 

or t.~e state b3r, as the cas€ may b<l• A party 111ay not 

-11- SB 402 
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disqu~lify BOre than three panel .ambers in this manner in 

any single malpractice claim, ana the affidavit 111ust be 

filed M+th+n AI_LfA~ 2D days prior to the date ot hearino 

er-w+~hfn-~-days-~-tfte-dfseeYe~-e•-the-&++e~d-~rt+e++ey. 

s~ction 10. Ti~e and place of hearinq. A date, time, 

and place for hearin~ s~all be fixed by the dir~ct~r iU~ELI 

.I:LUall!HL . .!!ti!Lo.E...It!l.LMLJ• and prompt not i C<' then>of 

shall b<:! oiven to the parties involved, the attorneys, and 

the members of the panel. In no instance may the date set be 

more than 120 days after the transmittal by the director of 

the application for review unless IHE PANEL FINDS oood cause 

exists for EXtending thE period. Heerf~-mey--be-fte+d 

e~ywhere-fft-tfte-~ete-o•-K~ey-eftd-the-d?reeeor-~~~?Ye 

dae-r~~erd-to-the-eeftYeft?enee-e~-perefes-+n--6Pte~~o 

the-~Jftee-e•-hear+ftq. 

s~ction 11. Hearin~ orocedures. {1) At the time set 

for h~3ring, the ette~n~y ~LAlaAHI suhmittin~ the case for 

review shall be pres~nt and shall make a brief introduction 

of his case, includino .1 resume of the facts constitution 

I~ all~ged professional malpractice which he is pr~pared to 

provE. The health care provider against whom the claim is 

brouo~t and his attorney may be present and may make an 

introductory statement ot his cas~. 

(2) Both parties •ay call witnesses to testify before 

toe panel, which .,.i tnasses sha 11 be sworn. i!ej i cal te>tt 
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IfX~• journals, studies, and other documentary evidence 

rel ie.1 upon by either party may be offered and admitted if 

relevant. liritten st'ltements of facts by treatino health 

car~ oroviders may be reviewed. ~e-mnfte~~-da~~~-Tn-ftny 

e~~~-mey-no~-be-e-ftttbf~e~-o~-~n~~y-o~-d~~~~~+o~ 

(J) The hearino wil 1 be informal, and n~ official 

transcript aay be made. 

(4) At the conclusion of the hearing, the oanel may 

take the case under advisement or may l"eQuest that 

additional factso records, witnesses, or other information 

be obtained and presented to it at a supple.ental hearing, 

which shall be set for a date and tifte certaino not longer 

than J() days from the date of the original hearing unless 

the ~ttorney bl"inging the matter for review consents in 

writin9 to a longer period. 

~~~ Any supolem~ntal hearin1 shall be held in the same 

manner as the ori 0 inal hearing, and the parties concerned 

and t~eir attorneys may be present. 

(6) No panel member may be called to testify in any 

proceeoinq concerninQ the deliberations, discussions,. 

decisions, and internal proceedings of the oanel. 

(7) No statement made by any person during a hearino 

before the panel may be used as impeachinq evidence in 

court. 

(<>) At least 10 days pl"iOI" to tne he'lrinco thP 
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director shall furnish to each panel meMber copies of all 

claimso briefs, medical records, and otn~r docu~nts the 

di~ector considers necessary. 

5ection 12. Panel deliberations and decisions. {l) AI 

!lJL__fd.iJlB_llL_lliL_lll1L SH fQR !HE HEARING, lt:if AUORHEY 

iiU!,at!i!t..JlLll:!L£A!itL~AlL.s.EJ..fCL.A CHAIRMAN WHO SHA1.L BE AM 

Ali!ll:U.fLANP HHO Si:IM.Lf&ti.IQLOYER THE PANEL UELlBE&AIIONS. 

Tne ·4<>liberations of the panel are confidential. Upon 

consijeration of all the relevant Material, the oanel shall 

decide on+.,: 

(a) whether there is substantial evidence that the 

acts complained of occurred and that they constitute 

malpractice; and 

(b) whether there is a reasonable medical orobability 

that tne patient was injured thereby. 

(2) All votes of the panel on the ~e QUPSttons for 

discussion shall be by secret ballot. The decision shall be 

by a majority vote of those voting members of the panel who 

sat on the ~ntire case. The decision shall be com~unicatea 

in writing to the oarties and attorneys concernPdo and a 

copy thereof shall be retained in the permanent files of thP 

panel. 

(3) The decision sh~ll in every case be signed for the 

panel by the chairmany-whe-moy-vo~-eft+y-rn--th~--~yeftt--~h~ 

o~her--~mb~~~--&f--~he--e&ne+-e~@-even+y-d+v+d~ and shall 
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contain only the conclusions reached by a majority of its 

memb~rs and shall list the nuMber of members. if any, 

dissenting therefrom. f+~h~-•~e-+~-fte~~fteft+me~.-~~ IHf 

majority •ay briefly explain the reasoninq and the basis for 

their aecision. and the dissenters may likewise expl~in the 

reason for disaqree•ent. 

(41 The report ot the medical review oan~l is not 

admissible as evidenr.e in any action subsequently brought in 

any court of law. The copy of the report shall be sent to 

the health care provlder•s professional licensing board. 

(51 Panelists and witnesses are absolutely immune fro. 

civil liability for all co.municatlonso findings, opinions, 

and c~nclusions made in the course and scope of the duties 

prescribe~ by this act. 

(61 The panel•s decision is without administr~tive or 

judicial authority and is not binding upon any party. ~~ 

p~~+--mey--fte~--~y--~e--~et~-e~-~&Mp~ftf~e-eft?-e+e~-e~ 

exp~~~-eny-ep~n+Oft-en-~he-menete~y-ve+ue-ef-~ny-e+~~ Itlt 

£AHU_!l&L&ll!UlaE!ilLAt!LAIM..lill.~-APP go V E s E TTL E.!iUlLA.I>.!i.EEtt.Eltll~ 

Aim_LI.l.S..C.Uli.._Itlf.._SA!if.L-All IN A MANNER NOI IN~li.NT WITH 

.IlilL~IJ.l!l!io.-Alm-AU......S.UQL APPB.O'iE.IL-lliiLEMENI AGBEEHENJS 

Aiit...J!..IJjllllilL.U!L.I.I:If_UBII.f!i.a 

Section 13. Director rules of orocedure. The 

d i rector...__l!Lr..Dfi.SULIAI..Lll:L ... !i.ill:LI.I:!LllAU Mil. Uf MCiN!Ai'!A ANP 

.5,1ll!J..E>J_I.Q_APeJl.J.!.'t.U.--llE.....I.I:iLSUPREHE LDUJ<.l..t. is authorized to 
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aaopt and publish rules of procedure necessary to implem~nt 

and c-.rry out the duties of the medical revie~o~ nanel. ~~<> 

r~les may be adopted, hcwever, which requir• a party to make 

a monetary payment as a condition to brinqing a malor~ctice 

claim before the medical review panel. 

>ection 14. Tollino of the statute of limitations. The 

re~nni~o; of the applicC~l:Jle limitation peri!>d in a malpractice 

claim ~he++--be lS tolled uoon subaission of a casP for the 

consi1<•ration of the panel and 11!ft'J' llllf..S. not begin aQain 

until 30 days after the •anel•s final decision is entered in 

the permanent files of the ?anel and a copy is served upon 

the complainant and his attorney by certified mail. 

Section 15. ~aintenance of records. The dir~ctor shall 

saintain records of all proceedings before the mPd+ee+ 

~ev+~•-eemm+~~+eft .f!tlt.J.. which must include th" naturP of the 

act Jr omissions complained of, a brief sum~ary of th~ 

evidence expressed, the decision of the panel. and any 

majority or dissentino opinions filed. ~~e-rPeerd~ AHr 

.&ll.lJ&U.L.lil:il!dL.Ilil.....lllEtill£Y ANY PASTY TO THE_.f&lKffD.lll!ZS may 

not be •ade public and aey A&f not be subject to suopoena. 

but are to be used solely for the purpose of compilin~ 

statistical data and facilitatinq &n-ge+~ QNGOING studies 

of medical malpractice in Montana. 

&e~t+eft-TTw--R~pe~~-by-d~~~+e~-ee~~-~+e~---~+~~" 

~8--dfty~--e+--efttry--e+--jud9.eftty-the-e+erk-e+-tfte-d~t~+et 
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1 e~H~-+rom-wh+eh-judg~"t-f1~~~~~~++-torw~d-t~~-n~e--o+ -End-

2 ev@ry--h@~+th--eer~--~rovfd~r--~e+~t--w~~-~--jH~meftt-+~ 

~ r~n~r~d--und~r--the--m@d+e~--~+rr~et+ee---oet---to---th~ 

4 o~~ro~r+et~---beer~---of---~o+~~+on~---r~~+~trot~n---eftd 

~ ~xem+nat+on-+or-r@yf@w-o+-t~-f+tn~~1--o+--the--h~e+th--eor~ 

6 prnYf~~~---~e---oree~+~~--h+~--~~te~s+~.--~-~~~~---"~~ 

1 ju~~nt~---o~---@fttered---eqo+n~t---ho~~to+1---er---~~r 

c fn~tftut+ons+---h~o+th---eor~--ornv+d~r~--on--the--o~~~--of 

9 r~spond~ot-~Hper+er--or--~oee--~~--der+vet~-t~y--c+ 

10 reeov~y~--t~e-e+~k-o+-t~~tr+et-eeurt-~he++-+erwerd-t~ 

ll n~--of--tfte--+nd+v+dae+--~8+~---e~---~ro•~~.---~e 

ll neg•+~@n~-eoa1~the-+njaryy-to-thet-hee+th-eer~rov+eer£~ 

13 be&r~--of-pro~~s+ono+-reg+stret+Oft-e~-~om~+Oft-+or-sueh 

l~ rev+@W•-ftev+ew-8+-tfte--n~o+tn--eere--prov+~~--~tnes~--to 

l~ proet+e~s~o++-&e-eOftdaete~-+n-eeeordonee-w+th-+ow. 

16 Section lb. Savino cl~use. This act does not apply to 

17 acts ot malp~actice occur~inq prior to its effective date. 

1~ ~~ction 11. Severability. If a part of this act is 

l~ inv3lic, all valid parts th~t are severable from th~ invalid 

Z:J part remain in effect. If a part of this act is invalid in 

21 one n 'llore of its <~p;>lic'ltions, the part rP.mains in effect 

ll in all ~alid applications that are se~er~ble froM the 

23 invalid applications. 

l4 ;i;;; UlJJLU.s.--.f.Ef U.Ili.f_Qilf.a.___JJ:U.S..__AU---..li_!:Efi.U.u:£ 

2, UW~ilL~~~L~~~~~ 
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l SENATE ~ILL ~u. 402 

l lNfR~UUCcD bY ~URRAY• rUKNAb~• PETERSON• BLAYLOCK• lENSINK 

3 

't A BILL rOR AN ACT ENflllEU: •AN ACT TU ESTABLISH A 

~ Mtt.NOAfli"Y PRi:TRIAL REVIEW PANEL FOR 11EDICAL KALP~ACTICE 

0 C LAI KS.i..1lW'Lllll!ik-.l!tLll1M.QLULE£tiCT I VE DAI E • • 

0 dE IT eNACTED BY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

~ Section 1. Short titl~. This act may oe cited as the 

10 ·~ontdna Medical Malpractice Panel Act•. 

ll Section z. Purpose. The purpose of this act is to 

l2 prevent where possible the filing in court of actions 

13 ayainst health care providers and their employees for 

14 professional liability in situations where the facts do not 

1~ per~it at least a reasonable inference of malpractice and to 

lb make possible the fair and equitable disposition of such 

17 claims against health C!re providers as are or reasonably 

ld may be ~ell foundad. 

1'1 Section 3. Definitions. As used in this act, the 

l.j t~llo~inq definitions apply: 

21 (l) "Health care provider" means fi-J'f'1"~ony-eo~-rt'!t+""T 

a f~e~t~tyT-~-+n~t+tat+on-of-e-ooyernmente+-an+t-et--e--~~e 

£3 da+y--++een~~rl--by--t~+~--~~~--~o--p~eT+de--h~~~eere-or 

l't ~rof~~s~o"et-~r•+ee~-e~-e-doetor-of-Med+e~~.-~+te+--end 

2~ ect-D~t+ent--nee+~h--eere--tee++~~yy--d&etor--of-~~opethyy 

There are no changes in ~~~ and due to length will not 
be rerun. Please refer to j/e~w copy for complete text. 

T H I R D R E A D I N G 

l 

l 

J 

4 

5 

b 

sa o-.o2;o2 

eh+roDree~ory-ped+etr~~ty-or~~r~e-e"e~the~+~t. A--~~ 

U1:.flfs.fiL .... HL...£ftAUl.Cf. _ _l!fDll.iljE IN MONTANA OR A HOSPI.I.A.L1 

.!::IUStllAL=llLAll:ILEAULllYL-!Jil. LONG-TERM CAB.LEM.lUll. .. 

(l) •Malpractice claim• means any ee~e--ef-~et+eft 

r.LAI.M __ UR....fUl~IlAL....LLAlH against a health care provid~r for 

medical treatment. lack of medical treatment. or other 

7 e+e+m~ ALLfL£0 departure from accepted standards of health 

8 

9 

10 

ll 

lZ 

13 

14 

15 

lt> 

17 

16 

B 

20 

21 

Z2 

23 

<'4 

.2:. 

care ~hich proximately results in +njcry UAaAlif to the 

patient. whether the patient•s claim or ee~e-o+-eet+on 

£UltbLlAL....kLAI.H sounds in tort or contr~cto and includes but 

is not limited to eet+o~-besed on AlLEGATIONS Of battery or 

wrongful death. 

Lll.... •PANEL" MEAM~....ltlf__MONTANA MEDICAL ~~ 

~.6JiU....£Itiltlll.EILE0LltLi.S.E.C T I ON 4 J • 

Section 4• Montana medical malpractice pan91. (l) The 

Montana medical malpractice panel is created. THE PANEL IS 

Alltil.~.IL....l!l.......ltlf __ h.Qtil!.HA...JU.fMM.E. COURT FOR APMINI SIBAT IV!: 

£\!B.erl~L:lliLlL-UU.tl_l!:IAI.....lUA::l.!li'.ill ODES NOT 6£fi.l.. Th" 

function of the panel is to review all malpractice claims OR 

£UI~LlAL....-r.LAI~ against heAlth care providers covered by 

i:he .LilS act. 

(l) Those el ioi'>le to sit on the panel are health care 

proviJ<:rs I icensed oursuant to ~iontana law and residing in 

f-lonta•la and th<' members of the 5tate bar of Montana. 

(3} Cases which a panel will consider include all 
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cases involving an alle~ed act of malp~actice occurrinq in 

Montan~ by health ~are providPrs qualified under ~h~ ~ 

act. 

{4) A~~~~ey~ ~LALM~ shall submit a case for the 

consi~eration of the panel prior to filing a co~pl~int in 

any district court or otner court sitting in Montana by 

addressing an application, in writinq, si~ned by the ~atient 

or his 3ttorney, to the director of the p~nel. 

{5} The director of the panel shall be ~-et~~ney 

appointed by e~d--~~rY+ft~--~t--the--p+es~ure--ef the chief 

justice of the Montana supreme court fROM A LIST OF lHREf 

f.ruel.Lili.llMilllJLal....ltlf....J:iUll tL'-A.IiL.f!Wll~. Ifu_ 0 I RECTOR 

~t!AL.L~Ef!.~-ALIJ:IE.._fl.U.~RE Of THE CHIEf J.Ulll..l:.f;... 

tbt The director's salary ~he++-b~~~-by-th~-Me~teftft 

~upo-<!r.~-eetlr-h· AN!LlflULIJLllEE.lf.f.~!:!All_llLEll!£!LAl:lD HE HAY 

.liL~:1U~ILltLIIiE~LMti!:tlla 

Section 5. Compensation of the panel and staff -­

facilities for offices and hearinos. {11 All members of the 

panel shall be paid a salary in the a11ount of >4•) an hour. 

under guidelines promulqated by the d+r~~,. MQMI!bA_~E 

(.Ql!fl.I· 

(£) All members of the panel~ e"d-+t~--~~+~ten~ ItlE 

JH.&f.L Ul:!U-.Mll!_!:! u__s_IAff are en t i t 1 ed to ,..,.,.,.;..~-~~+r-eet .n~+ 

e~d--ft~ee~~e,.y IRA~l expenses INCURRED while trev~++~ on 

the b~;iness of the panel1_AS_f~Q__IN S9-53~--~~ 
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A~--~-BQl, but such expenses shall be approv~d by the 

director before payment is made. 

( 3) The d-i-,.ee~e .. -mey-~drif'>+~~,.,. £A!:Hol--Mil--.£'i.U'll..UlO__fi!B. 

ltlf __ .'ll!~lilll.B.Allilli __ QE oaths, r~ee+Y~ li:IL.Jll:Lf:llLlil: c 1 aims 

f i leo, r''"e"'"+~ .. ~ ltft __ fJ:',J.J1:1JJ..L!i.AliQti __ Q£ f<'nns rec-quired 

ho>ret1nft~,. ~--li:llS __ ACI• +~~.,., IHE I5SUAWlf_QE suh~oenas in 

connection with the adTinistration ot this acto ~nd p~rf~m 

ldt __ eJOiifi.IR.MAHCL--lJE all other acts required to fairly and 

effectively administer this act. 

(4) The director, 5uhject to the approval of the chief 

justice, may employ and fix the compensation for clerical 

and other assistants as he conside~s necessary. 

[ ~} The panel shall maintain adequate offic~s +"-t~e 

e+~y-e+-H~+ene, in which the LIS records ~ .. ~ iH~L_~~ kept 

and its official businRSS t~ansacted. N~eP~~y--~~~~ 

furn+ttt,.ey-~tet+Sfte,.yy-ene-~h~,.-~.,pp++e~-e,.~-ettthe,.+~dw 

[b) Panel hearinos ~hn+t-be-eeftdHeted--+n--th~--ee.,~ty 

wh~r-e--the--~d+ee+--~jttr-y--er--m~d+ee+-t+eb+++ty-~+teqed+y 

eeeur,.ed-eut-meyy-w+~n+n-the-~etlnd-d+~e,.~t+en-ef-the-~er~~ 

pen~~. MAl be held in any e~,. county +t the panel 

considers +t necessary or advisable. +~-+~-the-dtlty-et-th~ 

~tit county commissioners or other governinq authority ~e 

~dALL provide, upon r~quest of the dir~ctor of the panel, 

suita~le facilities for any such hearing. 

S~et+en-6.--P,.eef--~+---f+nftne+et---r-e~peft~tb+t+ty-----
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