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1 A BILL RC. é{@?;;— 1 chiropractor, podiatrist, or nurse anesthetist.
2 INTROLGCEL BY Aty < _ - 2 {Z) ™Malpractice clais"™ weans any cause of action
3 Q;Z::EE;VJ( J_Ldiiaé? 3 against a health care grovider for medical treatment, lack
4 A BILL FCR AN ACT ENTITLEL: "AN ACT TC ESTABLISH 1A i of @aedical treatwent, or cther claised departure frca
5 MARDATCRY PERETBIAIL REVIEW FANEL FCR MECICAL MALPRACTICE 5 accepted standards of bealth care which proximately results
6 CLAINS . ™ 6 in injury to the patient, whether the patient's claim orx
Fl 7 cause of action scunds in tort or ccatract, and includes but
8 BE IT ENACTEL BY THE LEGISLATURE OF THE STATE CF MONTANA: 8 is 2ot 1limited to acticns Lased <cn kattery cr wromgful
9 Section 1. Shecrt title. This act may be cited as the 9 death.
10 "#cntapa Medical Malpractice Fanel Act™, 10 Section 4, Montana medical malpractice panel., (1) The
1M Secticn 2. Purpcse, The purpose o¢f this act is tc 11 #ontana wedical walpractice panel is created. The functico
12 prevent where possible +the filing ia ccurt of actioss 12 of the panel is to review all wmalpractice claims against
13 agaipnst hbealth care grcviders and their esplcyees for 13 health care providers covered by the act.
1 professional liability in situaticns where the facts de ot 14 {2) Those eligible tc sit on the panel are health care
15 ferrit at least a reasonatle inference of malpractice amd to 15 previders licensed pursuant to Moptana lavw and residing in
16 make possible the fair apd equitakble dispositicr cf such 16 Montana and the members of the state bar of Nontana.
17 claims against health care providers as are «cr reascnaltly 17 {3) Cases which a fpanel will cecpnsider include all
18 may ke well fcunded. 18 cases involving ap alleged act of wmalpractice occurriag in
19 Section 3. Defipiticos. 2as wused ip this act, the 19 Moptana Ey health care providers gualified under the act.
20 fcllcwing definitions apply: 20 (4)y Attorneys shall sobwit a case fer the
21 (1) "idealth care provider"™ means a persoam, CCrLpcraticr, 21 consideration of the panel prior to filing a cceplaint in
22 facility, or institution cf a gcvernmental upit cf a state 22 any district court or other court sitting im Montana by
23 duly licensed by this state tc provide health care cr 23 addressing an aprlicaticn, ir writing, sigped ky the patient
24 prcfessicnal services as a dectecr cf sedicine, hospital and 24 or his attorney, to the director cf the panel.
2% cut-patient health care facility, dcctcr cf ostecpathy, 25 (5} The directcr cf the ftanel sball ke an attcrney
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aprcinted by and serving at the fleasure
justice cf the Montana supreme court,

(6) The directer's salary shall ke set
supreme ccurt.

Sectior 5. Coapersaticn of +the vrpasel
facilities fcr offices and hearings. (1) ill
panel shall be paid a salary in the amcunrt of
under guidelines rromulgated by the director.

{2) 311 wmembers of the pamel and its
entitled to receive their actual and rece
while traveling on the business c¢f the
expenses shall be approved ty the director be
made,

(3} The director may administer oatbs,
filed, prorulgate fores required hereuvnder,
in connection with the adwministration «cf
perform all cther acts required tc fairly
administer this act.

{4) The directcr, subject to the apgrov
justice, may employ and fix the ccEpensaticn
and other assistavnts as he considers necessar

{5) The panel =shkall sairtair adeguate
city of Helena, inm which the records are
official business transacted. Necessary of

stationery, and other supplies are authcrized
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{6) Panel hearings shall te coasducted inp the county
where +the wmedical injury cr wmedical liability allegedly
cccurred but may, within the sound discreticn cf the bhearinc
panel, Lbe held in any cther ccunty if the panel censiders it
necessary or advisable. It is the duty of the ccunty
cormissioners or cther goveining authority tc frovide, upon
request of the director of the panel, suitable facilities
for any such hearing.

Secticn 6. Froof cf financial respoasibility ——
insurance, cash or surety bond, (1} Every health care
provider subject to the teres cof this act shall, withirp 3C
days after this act takes effect, file with the directcr, in
a manher prescritbed therkty, prcof cf financial
responsikility.

{2) Every health care fprovider, subdject tc the
provisions of this act, shall either insure and keep insured
his liability hereunder in some corporaticn, asscciaticu, or
organigation authorized tc write sedical liability insurance
or furnish tc¢ the directer a cash cr surety bord as herein
provided. The subeissicr ¢f a cash cor surety kcnd is sukject
tc the approval of the director and is valid cply when
approved thereby.

(3) Such insurance or cash cr surety bosd shall te at

least $300,c00. Any health care provider who fails to so

act is subject to liability under the law withcut regard tc
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the provisions of this act.

(u) while such insurance or cash or surety bond
aprroved by the director remains in force, the health care
provider amd those conducting their business, imncludiag
their imsurance carrier, are liable to pay any claiwant, his
perscnal representative, parent, spcuce, dependents, or next
of xin, for personal injury or deathk, to the extent and in
the sanner specified in this act,

Section 7. PFunding of act. (1) The admpinistraticn cf
this act is funded fros an anbual surcharge on licepse fees
charged to each health care provider based upcn the
experience rating of the various sgecialties and
institutions. These fees shall be collected by the director
annually at the time cf the filing of evidence of financial
responsibility under this act.

(2} 7The fund created by the collecticn cf these fees
shall be set aside for and is appropriated for the fpurpcse
of fipancing the annual requirements cf the administrationm
of this act, Funds, if any, over and above the amount
required for the anpual admipistration of this act shall be
retained by the director and used to finance the
admninistraticn cf this act in succeeding years and may nat
revert to the general fund.

{3) 1The annual surcharge shall ke levied cn all health

care providers and is to be detersirzed by the “state
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commissioner of insurance based upon the experience rating
of the various providers and may not exceed 15% cf the cost
to each provider fcr wmalpractice insuramce and, if pot
insured, 15% of the average presium fcr froeviders in its own
field cr discipline. The amnual surcharge is due on the
same date as license fees payable tc the state of Mcntana
are due., Failure to pay shall result in suspension of all
license privileges,

Section 8. Papel decisiop required -— application. (1)
¥o malpractice claim may be filed in any ccurt against a
qualified heaith care provider before application is made to
the panel and its decision is remdered.

(2) The application shall contain the follewing:

{a) a statement in reasconable detail of the elements
of the health care fprovider's conduct which are believed to
constitute professional negligence and dates and the names
and addresses of all physicians and hospitals bhaving contact
with the claimant. Additicnal elements of the salgractice
clain -uét be included in an amended applicaticn £filed not
less than 14 days pricr to the hearing date.

(b) a statement authorizing the panel to oktain access
to all medical and hospital records and infcrsation
pertaining to the incident and, £for +the purroses of its
consideration of +this watter only, waiving any claim of

privilege as to the ccntents cf those recoxds. MWothing in
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that statement wmay in any way be construed as waiving that
privilege for any cther purpose or im any cther context, in
or out of ccourt.

Section 9. Application fgrocedure. (1) Upon receipt of
an application for review, the directcr cr —his delegate
shall cause tc be served a true copy of the aprlication on
the health care providers involved. Service shall ke
effected pursvaant to Montapa law. If a health care gprovider
involved chooses tc retain legal counsel, his attorney shali
informally enter his aprearance with the directcr.

{4} The health care provider shall ansver the
applicaticn for review and in additicn shall submit a
statement authorizing the panel to ottain access tc all
medical and hospital records and information pertaining to
the matter giving rise t¢ the applicaticn and, fcr the
purposes of its consideration of the matter only, waiving
any clais or privilege as to the contents cf those records.
Wothing in the statement waives that privilege for amny other
purpose or in any other context, in or cut of court.

(3) In instances where applications are received
emfrloying a theory ¢f respoldeat supericr or scse other
derivative theory c¢f regevery, the directer shall fcrward
the application to the state rrofessicnal societies,
associatiors, or licessimg beoards cof both the individual

health care provider whc Mds mlleged malpractice and caused
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the application to be filed and the health prcvider named a
respondent as eaployer, master, or priscipal.

(4) The panel directer shall cooperate fully with the
claisant in retaining a physician gualified ip the field of
sedicine involved, who will cconsult with the claimant and
assist in gpreparation of the clais upcm hie payment of a
reasonable fee by the claisant.

Section 10. Panel selectice. (1) Aprlication for
review shall be promrtly transmitted by the directcr to the
directors of the health care provider®s state professional
society or association and the state tar, whc shall each
select three panelists within 30 days from +the date cf
transmittal of the application.

{2) If mno state professional society or asscciation
exists or if the health care prcvider does not belcng to
suck a society or association, the director shall tramsmit
the application to the bhealth care provider's state
licensing board, which shall in turp select three persons
from the health care provider's profession, and where
applicable, to perscns specializing in the same field or
discipline as the health care provider.

{3) 1In cases where there are sultiple defendants, the

case against each health care provider say be reviewed Ly a

'separate rapnel cr a single ccabined paonel wmay review the

claim against all parties defendant, at the discreticn cf
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the director or by stipulaticm cf the parties.

{4) Three panel amembers fronm the health care
rrovider?s profession and three panel meaters frcs the state
bar shall sit in reviev of each case.

{5) In those cases where the theory of respcndeat
superior or some cther derivative theory c¢f Trecovery is
emgloyed, twc of the panel memkbers shall be chosea from the
individual health care provider*s profession and cpe rarel
meeber shall be chosen from the prcfession 0f the health
care provider named as a respondent, esmplcyer, wmaster, or
principal.

(6) 1The director of the vpanel cor his delegate, who
aust bte an attorney, shall sit can each panel and serve as
chairman.

(7) Any pesber shall disqualify himself froa
consideration of any case in which, by virtee of bhis
circumstances, he feels his presence on the panel would te
inappropriate, comnsidering the purrcse c¢f the gfparel. The
director may excuse a proposed panelist frcm serving.

(6} Whenever a party makes and files an affidavit that
a panel mesber selected pursuant tc this secticn cannot,
according to the belief of the party makirg the affidavit,
git in review of the applicaticn with impartiality, that
panel mesmber may proceed no further. Ancther panel wmeaker

must Le selected by the health care provider's professional
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asscociation, state licepsinrg board, or the state tar, as the
case pay be. A party may not disgualify more than three
panel memnbers in this wsamner din any single malgractice
clain, and the affidavit must be filed withim 20 days prior
to the date of hearieg or within & days cf the disccvery cf
the alleged partiality.

Section 11. Time and place of hearing, A date, tiee,
and place for hearing shall be fixed by the director, and
prompt wotice thereof shall be given to the parties
involved, the attorneys, and the members cf the panel., In no
instance may the date set be more than 120 days after the
transmittal by the directcr cf the application for review
unless gocd cause exists for extending the pericd. Bearings
may be held anywhere in the state of Montapa, and the
director must give due regard tc the convenience of the
parties in determining the place of hearirg.

Section 12. Hearing prccedures. (1) At the time set
for hearing, the attorney subritting the case for review
shall be-present and shall make a Lkrief inttcduct?on cf his
case, including a resume of the facts ccnstituting alleged
professional malpractice which he is prepared tc prcve. The
health care provider against whcs the claim is brougkt and
his attorney may be present and may 2ake an iatroductory
statement of his case.

{2) Both parties may call witnesses tc testify Lefcre

-10-
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the panel, which witnesses shall be swcrn. Medical text,
journals, studies, and other deocumentary evidence relied
upon by either party may be offered and admitted if
relevant. Writter statements ¢f facts by treatirng health
care providers may be reviewed. The mcpetary Aanages in any
case may not be a subject of inquiry or discussion.

{3) The hearing will ke irpfcrmal, and opc cfficial
transcript may te made.

{4) At the conclusion of the hearing, the panel may
take the case upder advisesent or =may request that
additional facts, records, witnesses, cr other infcrsation
be obtained and presented to it at a supplemental hearing,
which shall bLe set for a date and time certaia, oct longer
than 3¢ days from the date cof the original hearing wumless
the attorney bringing the wmatter for review corsents in
writing tc a longer period.

{S) &any supplemental hearing shall te bheld in the sase
manner as the original hearing, and the rfarties ccncerned
and their attcrneys may be present.

(6} Mo panel opember say be called to testify in any
preceeding concerrning the delikeraticas, discussions,
decisions, apd internal prcceedings cf the panel.

{7} ¥c statement wmade by any perscn during a hearing
before the panel may be wsed as imgeaching eviderce in

court.
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{8) At 1least 10 days frior to the hearing, the
director shall furnish tc each panel meaber ccries cf all
claims, briefs, mwmedical records, and cther dccuserts the
directer considers necessary.

Section 13, Fanel delikeratiops and decisicns. (1) The
deliberations of the panel are ccofidential, Ugon
consideration of all the relevant saterial, the parel shall
decide cnly:

{a) whether there is substantial evidepnce that the
acts coaplained <¢f «cccurred and that they ccostitute
malpractice; and

(b) whether there is a reasomable medical prcbakility
that the patient was injured thereby.

{2y All votes of the panel on the twc guestions for
discussion shall be by secret ballot., The decisicr shall be
by a majority vote of those woting members of the panel whe
sat on the entire case. The decisicn shall be comsunicated
in writing to the ©parties and attcrmeys concerned, and a
copy thereof shall te retained in the persanent files cf the
panel.

{3) The decision shall in every case be siqned for the
panel by the chairman, whc may wvcte only in the eveat the

other members ot the Ffarel are evenly divided, and shall

‘contain only the ccnclusicns reached by a majecrity cf its

smembers apd shall 1list tbe nusber cf aesbers, if any,
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dissenting therefroa. If the vcte is nect unacimcus, the
majority say briefly explain the reasoning and the Ltasis for
their decisiorn, and the dissenters say likewice explain the
reason for disagreesent,

{#}) The report of the medical review pfamel is not
admissible as evidence ip amy acticn subsegquently brcught in
any coert of law. The copy of the repcrt shall ke sent to
the health care yrrovider's professicpnal licensing beard.

{%) Panelists and witnesses are absolotely immune from
civil liability for all communications, firdings, <cpinions,
and conclusicns wsade in the ccurse and scope of the duties
prescribed by this act.

{€) “The panel's decisicn is without administrative cx
judicial authority ané is not bipdipg ugcn any party. The
panel may not try tc settle or comprceise any claim or
exypress any opinion on the mopetary value of any clais.

Section 14. PDirector — rules of preccedure. The
directer is authcrized +*c adcpt and vpublish ruvles of
procedure necessary to isplement and carry out the duties of
the wedical review fanel. Nc roles may be adopted, hcwever,
which reguire a party tc ®ake a asonetary rpaymert as a
condition to bringing a malpractice clais befcre the medical
review panel.

Section 15, Tolling of the statute cf limitaticns. The

running of the applicatle limitation pericd in a wmalpractice
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claim shall &be tclled upcn submission of a case fcr the
consideration of the panel and may not begin again until 3¢
days after the ¢tanel's fipnal decisicp is entered in the
permaneat files of the panel and a copy is served wupon the
cosplainant and his attcrney by certified mail.

Section 16. Maintenance of records. The directcr shall
maintain records of all fgroceedings befcre the medical
reviev cosmissicn which wust include the nature cf +the act
or omissions complained cf, a brief susmary of the evidence
expressed, the decisicn of the pamel, ard apny majority or
dissenting opinions filed. These records say not be made
public and may not ke subject to subpcena, but are +to Le
used solely for the purpose cf ccapiling statistical data
and facilitating on-going studies of medical malgractice iz
Bontana.

Section 17. Repert by district court clerks. Within 30
days of entry of judgment, the clerk cf the district court
from which judgsent issues shall fcrward the nase <¢f every
health éate rrovider against wvhes a judgment is rendered
under the medical malgpractice act tc the apprecpriate board
of preofessional registraticn and exzamination for review of
the fitness of the health care provider tc rfpractice bhis
profession, In cases whbere Jjudgeents are entered againost
hospitals cr other instituticnmal health care fproviders on

the basis of resgondeat supericr cr =cee cther derivative
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theory of recovery, the clerk of the district court shall
forwvard the npase cf the ipdividual health care provwider,
whcse negligence caused the injury, tc that health care
provider*s board of prcfessicnal registratice and
exawminaticn for such review. Feview <f the health care
provider's titness tc practice shall be ccondected in
accordance with law.

Section 18. Saving clause. This act does nct apply to
acts of malpractice occurring pricr to its effective date.

Section 19. Severability. If a part cf this act is
invalid, all wvalid parts that are sewverable frcm the invalid
rart remain in effect. If a part of this act is invaligd in
one or more of its applicaticns, the part remains in effect
in all wvalid applications that are severakle frcx the
invalid applicaticus.

—Eind-
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STATE OF MONTANA
REQUEST NO, _368-77

FISCAL NOTE
Form BD-15

in compliance with a written request received __February 7, 19 _77__ , there is hereby submitted a Fiscal Note
for Senate Bill 402 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to establish a mandatory pretrial review panel for medical malpractice claims.

ASSUMPTIONS:

. The six member review panel will hear approximately twenty medical malpractice claims per year.
. The hearing on each claim will take approximately four days on the average.

. Panel members will spend approximately 640 hours per year hearing claims,

. The full-time executive secretary would be classified at approximately Grade 17,

. Two full-time legal secretaries would be required at approximately Grade 8 each.

D W N -

FISCAL [IMPACT:

Revenue: Funding for the administration of this act is to be provided by an assessment to each health care provider.”

Expenditure: FY 78 FY 79
Personal services $193,5659 $194,390
Operating expenses 43,400 45,050 . 'v
Capital outlay 11,000 2,500
Additional cost of proposed legislation $247,959 $241,940

*There is only one insurance actuary in Montana and the Insurance Commissioner would be unable to hire rate experts,
therefore, the rating of these health care providers would require the contracted services of an actuarial firm or a Rating
Bureau. In the time allotted, no cost estimate could be obtained.

BUDGET DIRECTOR '
Office of Budget and Program Planning

Date: _ @& —s7=27
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Approved by Committee
on Judiciary

SENATE dILL NUa 402

INTRBUCED oY HURRAYe TURNAGEs PETERSONs BLAYLOCKs LENSINK

A BILL FOR AN ACT E~NTFITLED: WAN ACFY TU ESTABLISH A
MANDAIGRY PRETRIAL REVIEW PANEL FOR MEDICAL MALPRACTICE

CLAIMS; PHOVIDING AN IMMEDIATE E£FFECTIVE DATE."

or IT EdACTED BY THt LEGISLATURE OF THE STATE O mONTANMA:

Section le Short titlae This act may be cited as the
*Montana Medical Malpractice Panel Act%.

Section 2« Purposes The purpose of this act is to
prevent where possible the filing in court of actions
against health care providers and their employees for
professional liability in situations where the facts do not
pernit at least a reasonable inference of malpractice and to
make possible the fair and equitable disposition of such
claims aqéinst health care providers as are or reasonably
may be well foundeda.

Section 3. Definitionse. As wuwsed in this acts the
talloading definitions apply:

{l) "Health care provider"™ means e¢-personvy—corporetiony
faect+tttyr-or-institution—of-e-qevernmentsi-unit-of-—a-—state
duiy—-+icensed——by——this--state—to--provide-—heatth—care-or
professionat-services—as—a—doctor-of-mnediciner—hospitet-—and

out-patient——heatth-—care-—fact+iityr—-doctor-—of-osteopsthyr
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ehiropractory-podiatristy-or-nurse-anesthetistsy A PHYSICIAN
LICENSED IO PRACTICE MEDICINE IN MONTANA DK A HOSPITALs
HUSPITAL=KELATED FACILITYs OR LUNG-TERM CARE FACILIIYs

{<)} ™Malpractice claim™ means any cauyse——of——nction
CLATY OR POTENTIAL CLAIM against a health care provider for
medical treatments lack of medical treatments or other
ctaimed ALLEGED departure from accepted standards of health
care 4nich proximately results in +njory DAMAGE to the
patients whether the patient®s claim or ceuse—of-action
POTENIIAL CLAIM sounds in tort or contracte and includes but
is not limited to-metions—based-on ALLEGATIONS OF battery or
wrongful deathe

(2) _“PANEL® MEANS THE MONTANA MEDICAL MALPRACTICE
PANEL PROYIDED FOR IN [SECTION 4je

Section 4. Montana medical malpractice pancle (1} The
Montana medical malpractice panel is createde JIHE PAMEL IS
ATTAC-ED N0 THE MONFANA SUPREME COURT FUR ADMINISTRATIVE
PURPOSES ONLYs EXCEPT JHAY 82A-108(2) DUES NOT__APPLYe The
function of the panel is to review all malpractice claims OR
PITENIIAL_  CLAINMS against health care providers covered by
tne jfuld act.

{<) Those eligihie to sit on the panel are health care
provigers Jicensed pursuant to Montana law and residing in
Montana and the members of the state bar of Montanaa

{3} Cases which a panel will consider include all

—2m S8 402
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cases involving an alleged act of malpractice occurring in
Montana by health «care proviagers quatified under ¢he IHIS
actas

{4) Attormeys CLAIMANTS shall submit @ case for the
consideration of the panel prior to filing & complaint in
any district court or other court sitting in Montana by
addressing an applications in writings signed by the patient
or his attorneys to the director of the panel.

{5} The director of the panel shail be an-sttorney
appointed by and-—serving-—at——the—-plessure—of the chief
justice of the Montana supreme court EROM A LIST OF THREE
PEOPLE SUBMITTED BY THE HEALTH CAR-_PROVIDERS. IME OIRECTOR
SHALL SERVE AJ JHE PLEASURE OF THE CHIEF JUSTILE.

£€¥ The director's salary shalti—be—-set-hy-the-Montenn
supreve—courts ANQ TERM OF OFFICE SHALL BE FIXED AND HE MAY
Bt REAUYED IN THE SAME MANNER.

Section S Compensation of the panel and staff —
facilities for offices and hearinasas (1} A1) members of the
panel shall be peid a salary in the amount of $40 an houre
under quidelines promulgated by the directer MONIANA SUPREME
LCOURT.

{¢) All members of the panels end-its-—massistents IHE
DIRECTORa AND HIS STAFF are entitled to reesive—theivr-actust
and-—necesssry JRAVEL expenses INCURRED while traveling on
the business of the panels AS PROVIDED IN S59-3538s 59-539¢

—3- SB 402
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AND_ 5%9=801s but such expenses shall be approved hy the
director before payment is mades

{3} The director—may-administer PANEL MAY PROVIOE FOR
IHE__ADMINISTRATION__QF ocathss reeeive THE RECEIPI UF claims
filear promvlaonte THE_ _PROMULGATION OF forms required
ereonder oY THIS _ACT» +sstue THE ISSUANCE JF subpoepas in
connection with the administration ot this acts and perform
JHE__PSRFURMANCE _QF ali other acts required to fairly and
effectively administer this acte

{4) The directors subject to the approval of the chief
justices may employ and fix the compensation for clerical
and other assistants as he considers necessarys

{5) The panel shall maintain adequate offices +n—the
crty—of-Hetena, in which the JIT5 records are SHALL 3FE kept
and its official business transacteds Necessary-—office
furnitarey-stotioneryy-and—other—sopphies-are—authorireds

{6} Panel hearindgs shali-be—conducted——in-—the-—ecnunty
where——the-—-medicat~——injury-—or——aedicoi-itapittity—attregedty
sceurred-but—mayy—within—the—soand-diseretion—of-the-hearina
ponedy MAY be held in any other county +f the panel
considers +& necessary or advisables #t-+3—the-duty—of-the
JIHE county commissioners or other governing authority +o
SHALL provides upon request of the director of the panels
suitalle facilities for any such hearinges

Section—Ses——Proof-—of-——finonciot-——responstbitdity-——

4= $3 402
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tnsurancey-—cash——or—-surety-—bonds———tiy-—fvery—heatth-core
provider-subject—to—the—terms—of-this—sct-sharty——within--36
days—after-this-asct-takes—-effecty-fite—with-the—directory—+n
a-——-menner——--prescribed-——therbyy———proof-——of-——frnaneciot
responsibidrtys

tz¥--Every——hestth——core——providery—-subject-——to——the
provistons—of-this—acty-sheil-either-insure—nand-keep—insured
his-tiabitity-hereunder-in-some—corporationy—nasecistiony—or
orgsnization—avthorized-to—write—medicat-trabidity-itnsurance
or—-furntsh——to—-the-directer-a-cosh-or-surety—bond-as—herein
providedv-fhe-submission-of-a-cash—or—surety-—bond-+es-subject
to—the-approveat-of-the——director—and-—t9--vatid——onty-—when
apareved—therebys

2 y-—Such—-—rnsdrance—cr—cash-or-surety-hond—shati-be-oat
+2035£-43005y068w——Any-neatth-care—provider-who——faits-—to-——-so
Act-—-t3-subject-te—tiabitity-under-the—taw-wirthove-renard-to
the-provisions—of—this—acts

t43——whitte——sueh——insurance—er——cash-—or——surety——band
Bapproved——by-—the-dirseteor—remains—ira—-forcey-the—heatth-core
provider—and-—those-—conducting-—their--husinessy-—inctuding
thesr-tasurence—carrterv-are—tiabie—to-pay-any-cinimanty—hie
parsemai-representativer—parentv—spouser-denendentsy—or—next
of-—kiny——for-persenat—injory-or—desthy-to—the-extent-and-in
the-manner—specified-—in-thits-acets

Seetion—-Fe——Fanding—of-acts—-{t1i-Fhe-administeation——of
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this——eet-+s-funded-fromeon-snnuet-surcharge—on-ticenae—fees
charged-—to-—each——nealtth-—care—provider——-based——upen-———the
experience———rating-——of--—the-—-various-——speciatties———and
nstitutionsv-Fhese-fees—shatt-be-cottected-by—the--director
annsetly-——at-the—time—of-the—fiting-of-evidence—of—financint
responsibitiey-under—-this~acer

t2y—-Fhe-fund-created-hy-the-cotiection—of-—these——fees
shati-—be-—set-aside—fer-snd-+s—sppropriated—for—the—purpose
of-fimancing-the-annuai-requirenents—of——the——sdministration
of-—tnis——actv——Fundsy——+f-—anyr—-over——and-sbove-the-amoune
required-for-the-snnuat-admintseration-of-this—act-shalti——be
retatned-—by-—-the——-direector—-and-—used-—to—-finence——the
adminvstration—of-this—act-in—suceceeding-years-snd——may-—not
revert-to—the-generead-—funds

33-—-Fne—annuat—surcharge-sheti-be-tevied—on—ait-heaith
eare-—providers-——and——+3——to——be——determined——by--the-—state
commiasstoner—of—insurence-based-upon—the——-experience-—rating
of-—the-various-providers-snd-may-not-exceed-i5§—of-the-cost
to-each-provider——for-—naipractice——+nsurance——andy—+f-—not
tnsuredy—i5%-of-the-average-premium—for-providers—+n—its—own
firetd-—or——disciptiner-———Fhe—-annuai-surcharge—is-due-on—the
same-date-as-—tircense—fees-payable-to—the——state——of——Montana
ere-—jues-—Farture-—to-pay-sheti-resvit-+rn-suspension—of-at}
t+ieense-privitegess

SECT1O0N 6o JTHERE IS5 A NEW RelaMe SELTION THAT READS AS

—om S8 402
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EullOxg:

Funding of acte (1} There is created a pretrial review
funo to be administered by the director exclusively tor the
purposes stated in this acte The fund and any income from it
snell ne held in trusts deposited in an a3ccounty, and
invested and reinvested by the director with the prior
anproval of the director of the Montana medical associatione
The furd may not beacome a part of or revert to the coeneral
fund of this state but shall be open to auditing by the
legislative auditore

(2) To create the funds an annual surcharge shalt be
Tevied on all health care providerse The amount of the
assessment shall be set by the directors who shall allocate
3 projected cost amono health care providers on a per capita
basise The director may provide a different altocation upon
approval by the supreme courte Surplus fundse if anys over
and 2tove the amount reguired for the annual administration
of the act shall be retained by the director and used to
finante the acgministration of this act in succeeding yearss
in which event the director shall reduce the annual
assessment in subsequent yearss commensurate with the proper
administration of this acte

{3} The annual surcharge is due and payable on the
same date as license fees payable to the state of hontana

are diree

-1- SB 402

10
11
12
13
14
15
15
17
b

1y

S8 04027062

Section 7T« Panel decision reguired -— applications (1)
No miloractice claim may be filed in any court aaainst a
auatit+ed neatth care provider before AN application is maae
to the panel and its decision is rendereds

{2) The apnlication shall contain the follawinn:

(a) a statement in reasconable detail of the elements
ot the health care provider®s conduct which are believed to
constitute professtonat-neatigence—and A MALPRACLTICE CLAIM.
IdE dates IHE CONDUCT OCLCURREDs and the names anag addresses
of all ohysicians and hospitals having contact with the
claimant AND AlL WITNESSESe #Additionat—etements——of-—the
ratpractice—ectaim-must—be—incioded—in—an—amended-anntication
ANY _ASENDMENYS TO THE APPLICATION MUSY BE filed not Jess
tnan 1% days prior to the hearing datee

{b) a statement authorizing the panel to obtain access
to all medical eono hospital records and information
pertaining to the +retdemt [LAlA ands for the purnoses of
its coensideration of this matter onlys waiving any etsim—of
orivileje as to the contents of those records. ‘flothing in
tilat stateament wmay in any way be construed as waivino that
priviiege for any other purpose or in any other contexts in
or out of courte

Section Be Application procedure. {1} Upon receipt of
an apn»lication for reviews the director or his deleqgate

shall cause to be served a true copy of the application on

—a— SB 402
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tne aealth care providers involveds Service shall be
effected pursuant to Montame—tew THE MUNTANA KULES OQF CIVIL
PRULEDURE« If a health care provider involved chooses to
r2tain legal counsely his attorney shall informally enter
his aspearance with the directora.

(2} The health care provider shall answer the
application for review and #n——addition shall submit a
stateuxent auvthorizing the Danef to obtarm-aceess—to JINSPECT
all aedical and hospital records and information pertaining
to the-matter-aiving-rise-to the application ande for the
purposes of +ts-considerstion—of-the-matter SUCH JINSPECTION
onlys waiving any elaim—or privilege as to the contents of
iLnose recordse Nothing in the statement waives that
privilege for any other purpose er-in-any-other—contexty——in
or-sut—of-totrts

{3} In instances where applications are reaceived
employing a theory of respondeat superior or some other
derivative theory of recoveryy the director shall forward
e applicatien to the state professional societiess
associatinnsy or licensind boards of both the individual
healtn care provider whe—has WHOSE alleuned wmalpractice and
cause? the application to be filed and the nealth provider
namad a resnondent as employere masters or Jrincinal.

{4} The panel director shall cooperate fully “ith the

ctaimant in retaining 3 ohysician qualified in the field of
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medicine involvedy who will consult with the claimant eand
asstst——tn——preparetion——of-—the—ctatm upon his payment of a
reasonable fee by the claimanta

Section Je Panel selectione (1) Application for review
shall be promptly transmitted by the directnr +to the
diractors of the health care provider®'s state professional
society or asscociation and the state bars whe MHICH shal}
each select three panelists Wwithin 30 days from the date of
transmittal of the applicatione

{2} if no state professional society or association
exists or if the health care provider does not belong to
such a society or associations the director shall transmit
the aoplication to the health care provider's state
licensing boards which shall in turn select three onersons
from the health care provider®s professions and where
applicables to persons specializing in the same field or
discipline as the health care providere

(3) #n---cases——-winer= RHENEYER there are multiple
defenzantss the case against each health care provider may
be reviewed by a senarate panels or AT THE DISCRETION OF THE
BANEL _INIFIALLY APPOLNTZ) OR _BY STIPULATION OF TAf PARTIESs
a sinole combined panel may review ALL the e¥sim LLAIMS
against all parties defendanty——at——the—discretion-of-the
director—or-by—stipuiation-of—the-partiess,y

{#) VYhree panel wewbers from th=> health cara

-10- $3 402
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provider*s profession and three panel members from the state
bar shall sit in review of each case.

{>} In trose cases where the theory of resnondeat
superior or some other derivative theory of recovery is
employeds two of the panel members shall be chosen From the
individual health care provider®s profession and one panel
member shall be chosen from the profession of the health
care provider named ®s 2 respondenty AS employers mastery or
principale

6 ——Fhe-direetor-of-the-panet-—or-——his—--detegater——who
Aust--be—-—an—-—attorneyvr—shati-sit-on-each-panet-and-serve-ns
chatraans

t¥4L6) Any member shall disqualify himself from
consideration of any case in whichs by virtue of his
circumstancesy he feels his presence on the panel would be
inappropriates considerinag the purpose of the pansla The
director may excuse a proposed panelist from servinag.

to¥{1) Whenever @ party makes and files an affidavit
that a panel member selected pursuant to this section
cannoty according to the belief of the party making the
affidavits sit in review of the application with
impartialitys that panel member may proceed no furthers
Another panel member must be selected by the health care
provi der's professional associations state licensing boards

or tae state bare as the case may bee. A party may not
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disqualify more than three panel members in this mannher in
any single malpractice claime and the affidavit must be
filed with+n AT _LEAST 20 days prior to the date ot hearing
or-within-5—daya—of-the-discovery-of-the-atteged-partintity.

Section 10« Time and place of hearinges A datesy times
and pltace for hearing snall be fixed by the director SUBJECT
I0 [SECTION S5{6) DF _THIS ACT]+e and prompt notice thereof
shall be aiven to the parties involveds the attorneyss, and
the members of the panele In no instance may the date set be
more than 120 days after the transmittal by the director of
the application for review unless IHE PANEL FINDS cood cause
exists for extending the period. Hesrings—-may-——be-hetd
anywhers—in—the—stete-of —Hontonay-end-the-director-rust-give
die—regard-to-the-convenience—of-the-perties-in——determining
the-place-of-hearings

S~=ction 1lls Hezarina oproceduress {}) At the time set
for hesrings the sattormey [LAIMANT submitting the case for
revies shall be present and shall make a brief introduction
of his cases including 3 resume of the facts constitutinn
IdE alle2ged professiona2l malpractice which he is preparad to
prove. The health care provider against whom the claim is
brougnt and his attorney may be present and may make an
introductory statemant >f his case.

{2} Both parties may call witnesses to testify before

tne panels which witnasses shall be sworne Hedical text

-12- sS4 402



16

11

12

13

14

1>

lo

17

18

139

20

<1

22

st 0402702

IEXISe journaiss studiess and other documentary evidence
reliel upon by 2ither party may be offered and admitted if
relevante Written statements of facts by treating health
car2 oroviders may be revieweds Fhe-monetery-dameges—tn—any
case—nay-not—be-a-subject—of-inaquiry-or—discussions

{3) The hearina will be informely and no official
transcript may be made.

{(4) At the conclusion of the hearings the nanel may
take the case wunder advisement or may request that
additional factss recordse witnessesy or other information
be obtained and presented to it at a supplemental hearings
which shall be set for a date and time certains not longer
than 30 days from the date of the original hearing unless
the attorney Dringing the matter for review consents in
writing to a longer periode

%) Any supolem2ntal hearing shalil be held in the same
manner as the oriainal hearings and the parties concerned
and tneir attorneys may be presente

(6) No panel member may be called to testify in any
proceeding concerning the deliberaticnss discussionsy
decisionse and internal proceedings of the sanel.

(7} No statement made by any person during a hearinn
beforz the panel may be used as impeaching evidence in
COoUrte

(s} At 1least 10 days prior to the hearincs the
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director shall furnish to each panel member copies of all
claimss briefsy medical recordss and other documents the
director considers necessaryes

Section 1l2. Panel deliberations and decisionse (1) AIL
OR. _PeiDR__JC THE TIME _SET FOR THE HEARINGe THE ATTURNEY
MEMBE=L OF THE PANEL SHALL SELECT A CHATRMAMN WHO SHALL BE AN
ATTOBRNEY ANO WHO SHALL PRESIDE OVER THE PANEL QELIBERATIONS.
Tne ueliberations of the panel are confidential. Upon
consideration of all the relevant materials the pnanel shal}l
decids onty:

{a) whether there is substantial evidence that the
acts complained of occurred and that they constitute
malpractice; and

{b) whether there is a reasonable medical orobability
that the patient was injured therebye

(2) A1V votes of the panel on the ®we guestions for
discussion shall be by secret ballote The decision shall be
by a majority vote of those voting members of the panel who
sat on the entire case« The decision shall be communicated
in writing to the parties and attorneys concernede and a
copy thereof shall te retained in the permanent files of the
panele

(3) The decision shall in every case be signed for the
panel by the chairmans—who-may-vote—onty—in-——the——-event-—the

other-—members——of——the——panel-are—eventy—divideds and shall

14~ SB 402
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contain only the conclusions reached by a majority of its
members and shall 1list the number of membersy if anyes
dissenting therefrom. f—the-vote—is-not-unanimoasy—the IHE
majority may briefly explain the reasoning and the basis for
their decisions and the dissenters may likewise explain the
reason for disaqgreemente

(4) The report of the medical review panzl is not
admissible as evidence in any action subsequently brought in
any court of law. The copy of the report shalt be sent to
the health care provider®s professional licensing boarde

{5) Panelists and witnesses are absolutely immune from
civil liabitity for all communicationss findingsy opinionsy
and conclusions made in the course and scope of the duties
prescriberd by this acte

{6) The panel®s decision is without administrative or
judicial authority and is not binding upon any party. ¥Fhe
panel-—may——not-—try——to——settie——or—compronise—any-clieimor
express-eny-opinion-on—the-monetary-vatue-of—any-cisime IHE
BANEL MAY RECONMEND AN AWARDe APPROYE SETTLEMENT AGHEEMENYS,
AND__pI3CUSS THE SAME. ALL IN A MANNER NOT IMCONSISIENT WITH
THIS SZCTIONs AND ALL SUCH APPADYED SETTLEMENT AGREEMENTS
AdL BDEINOING ON THE PARTIESS

Section 13. Diractor - rules of oroceduress The
directorz [N CONSULTATION WITH THE STATE SAR _QF MUNTANA _AND
SUBJECT. TO__APPRUVAL QF THE SUPREME COURTs is authorized to

-15- SB 402
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adopt and publish rules of procedure necessary to implement
and carry out the duties of the medical review nanel. to
rules may be adoptedsy howevers which requirz 2 party to make
a monetary payment as a condition to bringing a m3alpractice
claim before the medical review panel.

Section l4e Tollino of the statute of limitations. The
running of the applicable limitation period in a malpractice
claim sha¥di-—-be ]5 tolled upon submission of a case for the
consideration of the panel and mey DQES not becin again
until 30 days after the Hanel’s final decision is entered in
the permanent files of the panel and a capy is served upon
the complainant and his attorney by certified maile

Section 15« Maintenance of recordse. The diractor shall
maintain records of all proceedings before the wmediend
revtew—commission PANEL which must include thz nature of the
act or omissions complained ofs a brief summary of th=
evidence expressedy the decision of the panels and 3any
majority or dissenting opinions filede Fhese—records ANY
RECURDS WHICH MAY IDENTIFY ANY PARTY TO VTHE PROCEEDINGS way
not be made public and may ARE not be subject to subpoenas
but are to be used solely for the purpose of compiling
statistical data and facilitating on-goina DHGOING studies
of medical malpractice in Montana.

Seetion—t¥vs——Report—by-district-court——clterisa———Within

38--days——of—entry-—of-—judgmenty—the—clterk—of-the-district
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court-from-which-judgnent-issdes—shait-forward-the--name——of
every-—heatbth——care——provider-—againat-—whom——-a——judament—is
rendersd-—gnder-—the-—mediest———malpraceice———act——to———the
approcriate-—-board-——of---nrofessionsd-———registration———and
examtiation—for—revren—of—the-fitness-——of-the——heatth—-coare
provider———to-——-practica-—his-—professions—in——enses——where
jodgments-——are-———entered-——against-—-hosprtais——or—-—other
rnstitotionat——-healteh—--rore--providers——on--the--pasis—-of
respondeat—saperior——or——some—other——derivative——theory——of
recoveryr——the—clterk—of-the-district-court-shali—forvard-the
neme-—of-——the——indtviduat-—heateh-—-—coare———providery—--whose
Aegt+aence—ecaused-the—injuryr—to-that-heaith—care—providerss
bosrd-—of-professionai-registretion—and-examimatton—for-such
reviews —Review—of-the——heatth--rere——providerts-——fitness——+to
practice—shati-be—conducted—in-oceordance-with—taws

Section lé6é. Savine clausee This act does not aoply to
acts of malpractice occurring prior to its effective date.

Section 17« Severabilitys If a part of this act is
invalicds all valid parts that are severable from the invalid
part gsemain in effectse If a part of this act is invalid in
aone or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse.

LTIV 16. EFFECTIVE CATE. THIS ACT IS [FFECTIVE
UPUON_JT5 PASSAGE AND APPROVALe

-17- S8 402
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SENATE dILL NUe 402

INFRLUUCED BY MURKAYs TURNAGEs PETERSONs BLAYLOCKs LENSINK

A BILL FOR AN ACT ENTITLED: "AN  ACT TO ESTABLISH A
MANDATUKY PRETRIAL REVIEW PANEL FOR MEDICAL MALPRACTICE

CLAIMS: PRUVIDING Al IMMEQJATE EFFECTIVE DATES"™

Bt IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMAS

Section le Short titlze This act may De cited as the
*MAontana Medical Malpractice Panel Act™.

Section 2. Purposes The purpose of this act is to
prevent where possible the filing in court of actions
against health care providers and their employees for
professional liability in situations where the facts do not
permit at least a reasonable inference of malpractice and to
make possible the fair and equitable disposition of such
claims aqéinst healith care providers as are or reasonably
may be well foundade

Section 3« Definitionse As used in this acts the
falloding definitions apply:

(1) "Health care provider" means a-persony-corporationy
facitityvy-or—institution—of-e-aevernmentalt-unit-of——a-—state
duty--t+icenyed——by——this—-state—to——provide—-hesattn—care-or
prcfessiene+-serviees—as—a—dettof—ef—meﬂ;einev—ho§p+ta+—-and

eut—nat+ent——hea+;h——:ere—-fﬂcf*étrv-—doeter--oF-osteopathyv

There are no changes in

be rerun.
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ehtropractory—podistristy—or-nurse—anesthetists A PHYSICIAN
LICENSED 7O PRACTICE MEDICINE JIN MONTANA OR A HOSPITALS
HQSPITAL-KELAYED cACILITYy OR LONG-TERM CARE FACILITY.

(2} "Halpractice claim™ means any cauvse--of——metion
CLAJM DK POTENTIAL CLALM against a health care provider for
medical treatments lack of medical treatmenty or other
einimed ALLEGED departure from accepted standards of health
care which proximately results in +njury DAMAGE to the
patientsy whether the patient*s claim or ecasse-of-action
POTENTIAL CLAIM sounds in tort or contracts and includes but
is not limited to setions—besed—on ALLEGATIONS OF battery or
wrongful deathe

(2) _ZPANEL™ MEANS THE MONTANA MEDICAL MALPRACIICE
PANEL PROVIOED FOR IN [SELTION 4]

Section 4. Montana wmedical malpractice panele (1) The
Nontana medical malpractice panel is createde JHE PANEL IS
ATTACHED TO THE MGNTANA SUPREME COURT FOR ADMINISTRATIVE
PURPOSES UNLYs EXCEPT THAY 82A-1Q8{2) DUES NOT APPLYe The
function of the panel is to review all malpractice claims 0OR
PJICHIIAL CLAIMS against health care providers covered by
the J4]l5 acte

{<} Those eligible to sit on the panel are health care
provi.ders licensed pursuant to kontana law and residing in
Montana and the members of the state bar of Montanaa

{3}y fCases which a panel will consider include al}l

-2- S8 402
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cases involving an alleged act of malpractice occurring in
Montana by health care providers qualified under tmhe THIS
acte

{4) Attorneys LLAIMANTS shall submit a case for the
consideration of the panel prior to filing a complaint in
any district court or otner court sitting in Montana by
addressing an applications in writings signed by the patient
or his attorneys to the director of the panel.

{5) The director of the panel shall be san-sttorney
appointed by end-—serving--at--the--pltessure-—of the chief
justice of the HMontana supreme court FROM A LIST DF THREE
PEGPLE SUBMITTED BY THE HEALYH CARE PROVIDERS. JHo DIRECTOR
SdALL SERYE AT THE PLEASURE §F THE CHIEF JUSTICE,

t6y The director®s salary shalti-be—set-by—the—Hontann
supreme-courty AND VTERM QF OFFICE SHALL BE FIXED AND HE MAY
BE_REMUYED IN THE SAME MANNERe

Section S5« Compensation of the panel and staff ——
facilities for offices and hearincse (1) A1) members of the
panel shall be paid a salary in the amount of 34J an hours
under quidelines promulgated by the director MONTANA SUPREME
COUKT.

{<) Al members of the panely and—+ts——assistents THE
DIRECIGRe AND HIS STAFF are entitled to receive-their-actastd
ond-—necessary JRAYEL expenses INCURRED while troveting on
the business of the panels AS PROYIDED IN 59-338s 59-939«
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AND__59~B0les but such expenses shall be approved by the
director before payment is made.

(3) The director-may—=dmimister PANEL MAY PRUVIOE_ EOR
IHE__apNMINISIRATIGN, _OF oathsy rece+we IHE RELCEIP] UF claims
filegey promotamte THE PRUMULGATION OF forms raguired
hereunder oY _JTHIS _ACTs +svoe IHE JSSUANCE (F swhpoenas in
connection with the adrministration of this acts and perform
JdE__PEAFQRMANCE __UF a)1 other acts required to fairly and
effectively administer this acte

{#)} The directeors subject to the approval of the chief
justicey may employ and fix the compensation for clerical
and other assistants as he considers necessarys

(9) The panel shall maintain adequate offices +n—the
etty-of-Helenay, in which the 113 records are JHALL 0JF kept
and its official business transacteds. necessrry——-office
faratturey—stationeryy-and-other—-supplties-are-oathoriredw

{6) Panel hearings shati-be-conducted-—in——the-——county
where--the--mediecat—-imjury-—or——medicat~-trabitity—attegediy
ocetrred—put—-mayy—within-the—sound-discretion-of-the-hearing
panely MAY be held in any ether county +f the panel
considers +#t npecessary or advisablee. It-i+s—the-duty-of—the
IHE county commissiconers or other governing authority teo
Sdall provides upon request of the director of the panels
suitavle facilities for any such hearing.

Section-Ge——Proof-—of———Ffinanctal———responstbidrty——-
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