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I NTROOUtEO BY 

A Bill FOR AN ACT ENTITLED: •AN ACT AMENDING SE~TION 

91A-5-303 0 RoCoMo l947o TO PROYIOE FOR DIStRETlONARY RATHER 

THAN MANDATORY APPOINTMENT OF COUNSEl IN A PRDCEEOING TO 

DETERMINE INCAPACITY AND THE NEED TO APPOINT A GUAROIAN FOR 

A PERSON AllEGED TO BE INCAPACITATED.• 

BE IT ENAtTEO BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Sect ion 91A-5-303o R.C..H. 19li7 • is a•ended 

to read as follows: 

•91A-5-303o Procedure for court appoint-nt of a 

guardian of an incapacitated person. (1) The incapacitated 

person or any person interested in his welfare may petition 

16 for a finding of incapacity and appoint•ent of a guardian. 

17 12) Upon the filing of a petition, the court shall set 

18 a date for hearing on the issues of incapacity~ ftftd--~es~ 

j 
19 ~he !he allegedly incapacitated person ft8~ max have counsel 

20 of his own choicey +t-~~ or the court may appoint an 

21 appropriate official or attorney to represent him in the 

22 proceeding, who shall have the powers and duties ~f a 

23 guardian ad litem. The person alleged to be incapacitated 

24 shall be examined by a physician appointed oy the court who 

25 shall sub•it his report in writing to the court ana be 
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1 intervie .. ed by a visitor sent by the court. The visi-'tor also 

2. shall interview the person seeking appointment as guardian, 

3 and visit the present place of abode of the person alleged 

4 to be incapacitated and the place it Is proposed that he 

5 will be detained or reside if the requested appointment is 

6 made and submit his report in writing to the court. The 

7 person alleged to be incapacitated is entitled to be present 

8 at the hearing in persono and to see or hear all evidence 

9 bearing upon his condition. He is entitled to be present by 

10 counsel, to present evidence, to cross-exaeine witnesses, 

11 including the court-appointed physician and the visitor• and 

lZ to trial by jury. The issue·•ay be deter•ined at a closed 

13 hearing without a jury if the person alleged to be 

14 Incapacitated or his counsel so requests.• 

-End-
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Approved by Committee 
on Judici•ry 

SENATE BILL NO. 396 

INTRODUCED BY TURNAGE, MURRAY, ROBERTS 

A BILL FOR AN ACT ENTITLED! •AN ACT AMENDING SECTION 

91A-5-303, R.C.M. 1947, TO PROVIDE FOR DISCRETIONARY RATHER 

THAN ~ANOATORY APPOINTMENT OF COUNSEL IN A PROCEEDING TO 

DETERMINE INCAPACITY AND THE NEED TO APPOINT A GUARDIAN FOR 

A PERSON ALLEGED TO BE INCAPACITATEuo• 

BE IT E~ACTED BY THE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 9lA-5-303, R.C.H. 1947, is a~ended 

to read as follows: 

•91A-5-303. Procedure for court appointment of a 

guardian of an incapacitated person. (1) The incapacitated 

pe~son or any person interested in his welfa~e ~ay petition 

for a tindinq of incaoacity and appointment of a ouardian. 

{2} Upon the filinq of a petition, the court shall set 

18 a date for hearing on the issues of incapacitY1 8ftd--un+~~ 

19 the Th~ allegedly incapacitated person ~e~ may_b~e counsel 

20 of his own choice~ T~--~~e++ QL__t.b~....t.llllti-!llall__l!i_-~ 

21 ~NT~B~l--Qf_~~1 appoint an appropriate official or 

u attorney to represent hi~ in the proceeding, who shall have 

2J the Qowers and duties of a nuardian ad litem. The oerson 

24 all~g?d to be incapacitated shall be examined by a physician 

2~ appointed by the court who shall submit his report in 
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writina to the court and be interviewed by a visitor ~ent by 

l the court. The visitor also shall interview the pe~son 

J seekinq appointment as qua~dian, and visit the ~resent place 

4 of ab3de of the person alleqed to be incapacitated and the 

j pi ace it is proposed that he will be detained or reside if 

b the requested appointment is made and submit his report in 

writino to the court. The oerson alleged to be incaoacitated 

8 is entitled to be present at the hearing in person, and to 

9 see or hear all evidence bearing upon his condition. He is 

10 entitled to be present by counsel, to present evidence. to 

ll cross-examine witnesses, including the court-appointed 

12 physician and the visitor. and to trial by jury. The issue 

l3 may be determined at a closed hearing without a Ju~y if the 

14 person alleged to be incapacitated o~ his counsel so 

15 requests." 

-End-
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SENATE Bill NO. 396 

INTRODUCED BY TURNAGE, MURRAY, ROBERTS 

A BILL FOR AN ACT ENTITLED: •AN ACT AMENDING SECTION 

91A-5-303, R.C.K. 1947, TO PROVIDE FOR DISCRETIONARY RATHER 

THAN ~ANOATORY APPOINTMENT OF COUNSEl IN A PROCEEDING TO 

DETERMINE INCAPACITY AND THE NEED TO APPOINT A GUARDIAN FOR 

A PERSON AllEGED TO BE INCAPACITATED·• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 91A-5-3Q3, R.C.K. 1947• is a•ended 

to read as follows: 

•91A-5-303. Procedure fOf" COUf"t 

gua.-dian of an incapacitated person. (l) 

appointment of a 

The oncapacitated 

person or any person interested in his welfare may petition 

for a finding of incapacity and appointment of a ouardian. 

(2) ·upon the filing of a petition, the court shall set 

18 a date for hearing on the issues of incapacity~ ftnd--o~e1~ 

19 ~h~ lbe allegedly incapacitated person he~ max~e counsel 

20 of his own choice. T~--~h~++ 2L__1be_~aurt may, IN__ltlf 

21 l~~~l__Qf_ JUSTICE1 appoint an appropriate official or 

22 attorney to represent hi~ in the proceeding, who shall have 

23 the oowers and duties of a guardian ad lite•• The person 

24 allegBd to be incapacitated shall be examined by a physician 

2~ appointed by the court who shall submit his report in 
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writinq to the court and be interviewed by a visitor sent by 

the court. The visitor also shall interview the person 

seeking appointment as guardian, and visit the ?resent place 

of ab~de of the person alleged to be incapacitated and the 

place it is p.-oposed that he wi1l be detained or reside if 

the requested appointMent is made and sub~it his report in 

writing to the court. The person alleged to be ;·ncaoacitated 

is entitled to be present at the hearing in person• and to 

see or hear all evidence bearing upon his condition. He is 

entitled to be present by counsel, to p.-esent evidence. to 

c.-oss-exa•ine witnesses, including the court-appointed 

physician and the visitor• and to trial by jury. The issue 

may be dete.-•ined at a closed hearing .. ithout a jury if the 

pe.-son alleged to be incapacitated or his counsel so 

requests.• 

-End-
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StNATE olll ~0. 396 

lhlRODUCtO t:IY TURNAGto MURRAY, RObER£5 

A Bill ~U~ AN ACT tNTITLEO: •AN ACT AMENDING SECTION 

~lA-~-303, KeCeH• l941o TO PROVIDE FOR DISCRETIONARY RATHER 

THA~ ~A~OATURY APPOINTMENT OF COUNStl IN A PROCtEDING TO 

OEltRM1NE INCAPACITY A~O THE NEED TO APPOINT A GUARDIAN FOR 

A ~tkSuN ALLEGED TO BE INCAPACITATED." 

Bt IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 91A-5-3D3o R.c.~. 1947o is amended 

to read as follo~s: 

•91A-~-303. Procedure for court 

guardian of an incapacitated person. (1) 

appointment of a 

The incapacitated 

p2rson or any person interested in his welfare may petition 

for a tindi09 of incapacity and appointment of a guardian. 

(l) Upon the filing of a petition, the court shall set 

lU a date for hearing on the issues of incapacity~ e"~--H"+e~~ 

lY t~ lh~ allegedly incapacitated person he~ may bay~ counsel 

~u of his own cboicey +t~fte++ or the cpurt may. IN THE 

~l ~~I__Qt_~~ appoint an appropriate official or 

2£ attorney to represent him in the proceedinao wno shall have 

£J tne powers and duties of a guardian ad litem. The person 

24 alleqed to ~e incapacitated shall be examined oy ~ ohysician 

2, appointed by the court who shall submit his report in 
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writing to the court and be intervie~ed by 3 visitor sent oy 

the court. The visitor also shall interview the person 

seeking appointment as ·~uardian, and visit the oresent place 

of aboda of the person 3ll~qed to be incapacitateo and the 

place it is proposed that he will be detained or reside if 

the raquested appolnt~ent is made and submit nis report in 

writinQ to tne court. Tne person alleged to be incapacitated 

is entitled to be present at the hearing in persono and to 

see or hear all evidence bearing upon his condition. He is 

entitled to be present by counselo to present evidenceo to 

cross-eKa•ine ~itnesseso including the court-appointed 

physician and the visitor. and to trial by jury. The issue 

aay De deter•ined at a closed hearing without a jury if the 

person alleged to be incapacitated or bis counsel so 

l'"equest.s.• 

-End-
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