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~ .. ttOII'----~ Tr~EGULATE 1,,~~ 
RELATIONSHIP BETWEEN NEW MOTOR VEHICLE DEALERS AND NEW MOTOR;;r~ 

VEHICLE MANUFACTURERS, DISTRJBUTORSo AND IMPORTERS;~ 

PROVIOING FOR THE LICENSING OF NEW MOTOR VEHICLE•~ 

MANUFACTURERS, DISTRIBUTORS, AND IMPORTERS; PROVIDING FOR~~ 
ADMINISTRATION BY THE DEPARTMENT OF JUSTICE; PROVIDING FOR~ V 
THE REGULATION AND REVIEW OF TRANSACTIONS BETWEEN NEW MOJO~~ 

VEHICLE DEALERS AND NEW MOTOR VEHICLE MANUFACTURERS, 

DISTRIBUTORS, AND IMPORTERS; PROVIDING FOR THE LIMITATION ~ ~ 
...,n..c,r 

NEW MOTOR VEHICLE DEALER•S PRODUCTS LIABILITY> PROVIDING FOR~'_ 

NOTICEt HEARING, AND APPEAL IN DISPUTES BETWEEN ~EW M~ 
VEHICLE DEALERS AND NEW MOTOR VEHICLE MANUFACTURER~~ 

~ DISTRIBUTORS, AND IMPORTERS; PROHIBITING COERCION OF 

MOTOR VEHICLE DEALERS; AND PROVIDING FOR CIVIL AND CRIMI 

PENALTIES.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section lo Definitions. As used in this act, the 

following d9finitions apply: 

( l) •community• means the ~elevant market area of d 

franchise. For the purposes of this act. the relevant m3rket 

area of a franchise is the county or counties in ~hicn the 
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franchise is located. 

(2) "DistribGtor" or "wholesaler" aeans a person vho 

sells or distributes neM aotor vehicles to nev aotor vehicle 

dealers in this state or vho aaintains distributor 

representatives in this state. 

01 "Distributor branch• means a branch cffice 

aaintained or availed of by a distributor or wholesaler for 

the sale of nev aotor vehicles to nev motor vehicle dealers 

in this state for directing or supervising its 

representatives in this state. 

(4) "Factory branch• weans a branch office aaintained 

or availed of by a aanufacturer for the sale of nev aotor 

vehicles to distributors or for the sale of nev actor 

vehicles to new aotor vehicle dealers in this state or for 

directing or supervising its representatives in this state. 

(5) "Franchise" means a contract between or aaong tvo 

or more persons vhen all of the following ccnditions are 

included: 

(a) -a coaaercial relationship of definite duration cr 

continuing indefinite duration is involved: 

(b) the franchisee is granted the right tc cffer, 

sell, and service in this state nev actor vehicles 

aanufactured or distributed by the franchisor; 

(c) t.be franchisee, as a separate business, 

constitutes a component of franchisor's distribution systea; 
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and 

(d)· the operatioa of the franchisee•s boosiness is 

substantially reliant on the franchisor for the continued 

supply of new aot.or vehicles, parts, and accesseries • 

(6) •Franchi see• eeans a persOf> who recei wes new aotor 

vehicles froe the franchisor und4r a franchise and who 

offers, sellso and services such new .otor vehicles to and 

for the general public. 

{7) •Franchi sor• llleans a person who ·aanufactu.-eo:so 

i.portso or distr~butes new .otor vehicles and who may 

enter into a· franch i·se. 

{B) •Iaporter• .-eac~s a person who. ·transports o.

arranqes for the transportation of a foreign eanvfactured 

new motor vehicl-e int'o·the United States for sale in ·this 

state. 

(9) ·•Manufacturer• eeans a person who aanufactures or 

asse.Oles new aotor vehicles or who aanufactures or installs 

on previouslJ asseabled truck chassis special bodies or 

equip~nt. which when installed fore an integral part of the 

new aotor vehicle and which constitutes a major 

aanufacturing alteration, but does not include a person who 

installs a caaper on a pickup ·truck. 

(10) •Motor vehicle• means a self-propelled vehicle 

including without liaitation an automobile, motor bus, 

aotorcycleo trucko and a truck-tractor. 
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(11) •New motor vehicle dealer" means a person who 

buyso sells, exchanges, or offers or atteepts to negotiate a 

sale or exchange or any interest in or who is engaged in the 

business of selling new motor vehicles or used motor 

vehicles taken in trade on new motor vehicles. 

(12) "Department• means the department of justice. 

Section 2. Persons subject to licensing. ( 1) No 

manufacturer, distributor, factory branch, or distrioutor 

branch may engage in business in Montana except in 

accordance with the requirements of this act. The provisions 

of this act do not apply to a public officer engaged in the 

discharge of his official duties or to a trustee, receiver-, 

or other officer acting under the jurisdiction of a court; 

to financial instituti·ons disposing of repossessed vehicles; 

or to a person disposing of his personal vehicle. The 

:provisions of this act regulating and licensing 

manufacturers, distributors, factory branches, distrioutor 

branches. and franchisors apply only to those manufacturers, 

distributors, factory branches, distributor branches, and 

franchisors of motor vehicles as defined oy this act. 

(21 A manufacturer, distributor, factory branch, 

distributor branch, importer, or franchisor transacting 

business within Montana by offering, selling, trading, 

consigning, or otherwise transferring a new motor vehicle to 

a new motor vehicle dealer •ust be licensed by the state of 
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Montana. The department shall issue licenses to qualified 

applicants upon receipt of a license fee in the amount of 

$15 accompanied by the information required in this section. 

The following info~mation shall be submitted by an applicant 

upon forms supplied by the department: 

(a} the name and address of the applicant; 

(b) the make and model of each new motor vehicle to be 

franchised; 

(cJ the name and address of each 

franchisees within the state; and 

of the appl icant•s 

(d) the na.e and address of each factory branch, 

distributor branch, agent or representative within the 

state. 

(3} The license may be ~enewed each year if the 

applicant is in compliance with the provisions of this act, 

remits a renewal 

depart~ent of any 

supplied. 

fee in the amount of Sl5o and notifies the 

changes in the information previously 

(4} No new motor vehicle may be sold in this state 

unless either the manufacturer on direct dealershi~ of 

domestic vehicles, the importer of foreign manufactured 

vehicles on direct dealership, or the distributor on 

indirect dealerships of either domestic or foreign vehicles 

is licensed as provided in this act. The obtaining of a 

license under this act conclusively escablis~es tnat a 
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manufacturer, distributor, or importer is subject to the 

laws of this state regulating manufacturers. importers. and 

distributors. 

Section 3. Administration. The department shall 

supervise and regulate all persons required by this act to 

be licensed. In the supervision and regulation thereof the 

department may: 

(1} ~~~ake investigations it consi·ders necessary; 

(2) conduct hearings and compel attendance of 

witnesses at the hearings pursuant to Title B2o chapter 'Z; 

and 

(3} prescribe rules it determines necessary to carry 

out the provisions of this act. 

Section 4• filing agreement-- product liability. (11 

A franchisee must, at the time he applies for a new motor 

vehicle 

with the 

agreement 

dealer license under the provisions of 53-118 file 

department a certified copy of his written 

with a manufacturer and a certificate of 

appointment as dealer or distributor. The certificate of 

appointment must be signed by an authorized agent of the 

manufacturer of domestic vehicles whenever there is a direct 

manufacturer dealer agreement or by an authorized agent of 

the distributor whenever the manufacturer is wholesaling 

through an appointed distributorship. The certificate must 

be sisned by an authorized agent of the importer of 
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foreign-•ade vehicles whenever there is a direct 

importer-dealer agree•ent or by an authorized agent of the 

distributor ~henever there is an indirect distributor-dealer 

agreement. The distributor•s certificate of appoint..ent must 

be signed by an authorized agent of the •anufacturer of 

do•estically •anufactured vehicles or by an authorized agent 

of the .anufacturer or importer of foreign •ade vehicles. 

(Zt ~ franchisee need not file a written agree.ent or 

certificate of appoint-ant if the •anufacturer on direct 

dealerships or distributor on indirect dealerships or 

importer on direct dealerships uses the identical basic 

agreement for all its franchised dealers or distributors in 

this state and certifies in the certificate of appointment 

that the blanket agree10ent is on file and the written 

agree•ent with the particular dealer or distributor. 

respectively• is identical with the filed blanket agreement 

and that he has filed with the department one such agreement 

together with a list of franchised dealers or distributors. 

(3t A manufacturer• distributor• or importer shall 

notify the depart•ent within 30 days of any revision of or 

addition to the basic agreement on file or of any franchise 

suppleaent to the agreement. Annual renewal of a certificate 

filed as provided in this section is not required. 

(4) A •anufacturer on direct dealerships. distrioutor 

on indirect dealerships. or iaporter on direct dealerships 
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who has filed with the department an agree•ent used by all 

its franchisees in this state together with a list of all 

such franchisees and who fails to notify the department 

within 30 days of any revision. change. or addition thereto 

is guilty of a •isdemeanor and upon conviction shall be 

fined not to exceed $500. 

(5) A manufacturer nust file with the department a 

copy of the delivery and preparation obligations required to 

be perforlfted by a dealer prior to the delivery of a new 

•otor vehicle to a buyer. These delivery and preparation 

obligations constitute the dealer•s only responsibility for 

product liability as between the dealer and the 

manufacturer. Any mechanical. bodyo or parts defects arising 

from an express or i•plied warranty of the manufacturer 

constitute the .anufacturer•s product or warranty liability 

only. The manufacturer must compen~te an authorized daaler 

who perfor•s ~ork to rectify the •anufacturer•s product or 

warranty defect or delivery and preparation obligations at 

the dealer•s regular established retail rate for similar 

~ork. 

{6l The dealer must furnish the purchaser of a new 

vehicle with a signed copy of the aanufacturer•s delivery 

and preparation requirements indicating that each of those 

requirements has been performed. 

Section 5. Li•itations on cancellation and 
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teraination. (l) Notwithstanding the termso provisions, or 

conditions of any agreement or franchise, no franchisor may 

cancel, ter•inateo or refuse to continue a franchise unless 

the franchisor has cause for ~eraination or noncontinuance. 

(2) No franchisor may enter into a franchise for the 

purpose of establishing an additional new ~otor vehicle 

dealership in any community in which the same line-make is 

then represented unless there is good cause for an 

additional new motor vehicle dealership under a franchise 

and that it is in the public interest. 

(3) If a franchisor seeks to ter11inate or not continue 

a franchise or seeks to enter into a franchise establishing 

an additional new aotor vehicle dealership of the same 

line-makeo the franchisor shall, within 30 days of the 

intended action. and the franchisee mayo at any timeo file a 

notice with the depart.ant of intention to terminate or not 

continue the franchise or to enter into a franchise for 

additional representation of the same line-make. No notice 

of intention to terminate or not continue a franchise may be 

required from a franchisor until tne conclusion of any 

review proceeding of that intention offered to the 

franchisee under the franchise• This section does not "P~ly 

to an intended termination or noncontinuance of a franchise 

that the franchisee elects voluntarily, pursuant to a plan 

established by a franchisor, to submit to binding 
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arbitration. 

(4) Upon receiving a notice of intention under the 

provisions of subsection (3) of this section, the department 

shall, within 5 days of receipt of a notice of intention, 

send by certified maily ·with return receipt requested, a 

copy of the notice to the franchisor and to the franchisee 

whose franchise the franchisor seeks to establish, 

terminate, or not continue. If the notice states an intent 

to establish an additional nev motor vehicle dealership, a 

copy of the notice shall be sent within 5 days of receipt to 

all franchisees in the co•muni·ty who are then engaged in t:he 

bustness of offering to sell or selling the same line-make. 

Lopies of notices shall be addressed to the principal place 

of business of each recipient and to the statutory agent of 

each corporate recipient. The department may also give a 

copy of the franchisor's notice to any other parties whom 

the department may consider interested persons, such CO?Y to 

be in the form and substance and given in the manner the 

department finds appropriate. 

(SJ A person who receives or is entitled to receive a 

copy of a notice provided for in subsection (4) of this 

section may object to the approval of the proposed action by 

filing a written objection with the department within 15 

days from the date the notice was received by the person 

entitled to receive the notice. If no objection is filed 
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within 15 days fro• the date the notice was received, the 

proposed action shall be approved. 

(6) If a ti.ely objection has been filedo the 

department shall enter an order fixing the ti•e• which shall 

be within 30 days of the date of the order, and place of a 

hearing on the objection and shall send by certified mail 

with return receipt requested a copy of the notice provided 

for in subsection (4) of this section. 

(7) The department •av upon request continue the date 

of hearing for a period of 30 days and .ay upon application, 

but not ex parte. continue the date of hearing for an 

additional period of 30 days. 

(8) Upon hearing, the franchisor has the burden of 

proof to establish that good cause exists to terminate or 

not continue the franchise. When there is an objection to 

the establishment of a ~Ew motor vehicle dealership, tha 

burden of proof that good cause does exist shall be with the 

franchisor. 

(9) The rutes of evidence for such hearing shall be 

those found in Title 82o chapter 42. The depart•ent shall 

reasonably apportion all costs between the parties. 

ClO) Notwithstanding the terms, provisions, or 

conditions of an agree•ent or franchiseo the followin~ do 

not constitute good cause for the termination or 

noncontinuance of a franchise: 
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the franchisee•s 

(bl the fact that the franchisee refused to purchase 

or accept delivery of a new motor vehicle. parto accessory, 

or any other commodity or service not ordered by the 

f~anchisee. 

(11) In instances where the change in ownership has the 

effect of the sale of the franchise. tbe franchisor aay not 

without good cause withhold its consent to the sale. Good 

cause relates only to the transferee•s financial and 

managerial capabilities or to the inability of the 

transferee to co•ply with a state or federal law relating to 

new motor vehicle dealerships. The burden of establishing 

good cause is upon the franchisor. 

(12) Notwithstanding the t.er.ast p rov i si ons., or 

conditions of an agreement or franchise, in the event of the 

sale or transfer of owne~ship of the franchisee•s dealership 

by sale or transfer of the business or by stock transfer to 

the dealer•s spouseo son, or daughter, the franchisor shall 

give effect to such a change in the franchise unless the 

transfer of the franchisee•s nev motor vehicle dealer•s 

license is denied or the new ovner is unable to obtain a 

license under the laws of this state • 

(13) The depart•ent may issue subpoenas, ad•inister 

oaths, compel ·the attendance of wi tnesseso and production of 

-12-
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books• papers. docu•ents. and all other evidence. The 

department eay apply to the district court of the county in 

which the hearing is held for a court order enforcing this 

section. The hearing shall be conducted pursuant to Title 

8Zt chaptgr 42. 

(14) If a franchisor enters into or atte~ts to enter 

into a franchise. whether upon termination or refusal to 

continue another franchise or upon the establ ishcent of an 

additional new .ator vehicle dealership in a coamunity where 

the sase line-make is then represented without first 

complying with the provisions of this act. no license under 

51-118 may be issued to that franchisee or pro~osed 

franchisee to engage in the business of selling new motor 

vehicles .anufactured or distributed by that franchisor. 

(15) In detersi ni nq whether good cause has been 

establ i shed for terminating or not cont i nu in g 3 franc:>i se. 

the depart•ent shall take into consideration the existing 

circumstances. including but not limited to: 

(a) 

(b) 

amount of business transacted by the franchise; 

investment necessarily made and obligations 

incurred by the franchisee in the performance of his part of 

the franchise; 

(c) permanency of the investment; 

{d) whether it is injurious to the public welfare for 

the business of the franchisee to be discontinued; 
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has adequate new mo1lor 

parts, and qualified 

management• sales. and service personnel to reasonably 

provide consuaer care for the new motor vehicles sold at 

retail by the franchisee and any other new motor vehicle of 

the same line-•ake; 

(f) whether the franchisee refuses to honor warranties 

of the franchisor to be perfonaed by the franchisee if the 

franchisor reimburses the franchisee for such warranty work 

performed by the franchisee; and 

{g) except as provided in subsection (10). of this 

section• failure by the franchisee to substantially coaply 

with those requirements of the franchise that are determined 

by the departDBnt to be reasonable and aaterial. 

(16) In determining whether good cause has been 

established for entering into an additional franchise for 

the same 1 ine-make the department shall take into 

consideration the existing circumstances. including but not 

liaited to: 

(a) amount of business transacted by other franchisees 

of the sa~e 1 ine-make in that coamunity; 

(b) investment necessarily made and obligations 

incurred by other franchisees of the same line-make in that 

comaunity in the performance of their part of their 

franchises; and 
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(c) whether the franchisees of the same line-make in 

that community are providing adequate consumer care for the 

new motor vehicle products of the line-make which shall 

include tha adequacy of new motor vehicle dealer sales and 

service facilities, equip~nt. supply of parts. and 

qualified •anagement. sales. and service personnel. 

(17) A transcript of the testiMOny of each witness 

taken at the hearing shall be .ade and preserved. Within 30 

days after the hearing. the department shan c.ake written 

findings of fact and conclusions and enter a final order. 

(18) Any party to the hearing before the department may 

appeal pursuant to Title 82• chapter 42• 

Section b. Coercion prohibited. (ll A manufacturer of 

new •otor vehicles. factory branch, distributor. distributor 

branch, importer, field representative, officer. agent, or 

any representative thereof aay not coerce or attempt to 

coerce a new motor vehicle dealer to accept delivery of a 

new motor vehicle, a parto or an accessory therefor, or any 

other commodity that has not been ordered by the dealer. 

(2) A manufacturer. factory branch• distributor, 

distributor branch, importer, field representative, officer. 

agent or representative thereof may not coerce or attem?t to 

coerce a new motor vehicle dealer to enter into an agreement 

with such manufacturer. factory branch, di str i but or, 

distributor branch, or representative thereof or do any 
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other act unfair to the dealer by: 

(a) threatening to cancel or not renew a franchise 

existing between the manufacturer-. factory branch, 

distributor• distributor branch, or representative thereof 

and the dealer; or 

(b) threatening to withhold• delay. or disrupt the 

receipt of new motor vehicles or any motor vehicle parts or 

supplies ordered by the dealer from the manufacturer, 

factory brancho distributor• distributor branch, 

or representative or agent thereof. 

illllportert 

Section 7. Penalties. (1) A person who violates any 

provision of this act is guilty of a misdemeanor and upon 

conviction shall be fined not Jess than S500 or more than 

S1,000 for each violation. Each day that a violation 

continues or occurs constitutes a s2parate violation. 

(2) If any new motor vehicle dealer incurs pecuniary 

loss due to a violcation of this act by a manufacturer, 

distributor, i~porter, or factory branch or representative 

or agent thereofo the dealer may recover damages therefor in 

a court of competent jurisdiction in amount equal to three 

times the pecuniary losso together with costs including 

reasonable attorney•s fees. 

Section s. Cease and desist orders. wnen the 

department has reasonable cause to oelieveo from information 

furnished to or from an investigation made by ito that any 
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1 person is engaged in any business regulated by this act 

2 without being 1 icensed as requiredo it shall imMediately 

3 issue and serve upon such person, by certified mail, a cease 

4 and desist order, requiring him to cease and desist from 

5 further engaging in that business• Upon failure of that 

b person to comply with the order, the department shall file 

7 an action in the district court of Lewis and Clark County to 

B restrain and enjoin the person fro• engaging in the 

9 business. The court in the action shall proceed as in other 

10 actions for injunctions. 

-End-

'r 



STAYE OF MONTANA 
REQUEST NO. 374-77 

FISCAL NOTE 

Form BD-15 

In compliance with a written request received -~--_februar_y __ _z_ ____ , 19 _]_]____ , there is hereby submitted a Fiscal Note 

fo• _________ -~e_n~~ -~ill_-~§~~~--~ pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

ot the Legis I atu re upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act to regulate the relationship between new motor vehicle dealers and new motor vehicle manufacturers, and importers; 
providing for the licensing of new motor vehicle manufacturers, distributors, and importers; providing for administration by 
the Department of Justice; providing for the regulation and review of transactions between new motor vehicle dealers and 
new motor vehicle manufacturers, distributors, and importers; providing for the limitation of new motor vehicle dealers' 
products liability; providing for notice, hearing, and appeal in disputes between new motor vehicle dealers and new motor 
vehicle manufacturers, distributors, and importers; prohibiting coercion of new motor vehicle dealers; and providing for civil 
and criminal penalties. 

ASSUMPTIONS: 

1. The number of I icenses issued will be less than 100. 
2. The Registrar's bureau will not be required to provide forms for the information required in Section 4(6). 

FISCAL IMPACT: 

Minimal. 

u :I it -Au-· .Q ~ --~-_-:t_~ r 
BUDGET Dl RECTOR V 
Office of Budget and Program Planning 

Date: --~....!...:-_u_ ___ _ 
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Approved by Committee 
on Highways & Transportation 

SENATE BILL NO. 386 

INTRODUCED BY HURRAYo OEVINEo TURNAGEo 

STEPHENSo GOODJVERo ~OYLANt RDSKIEo ABERo 

MATHERS, HEALY, E. SHITHo McCALLUM, OLSON, 

DUNKLEo LOWEo HIHSLo KOLSTAD, DOVER, FLYNN, 

PETERSON, LEEo RASSHUSSENo MEHRENS, THOMAS, 

G~AHAI'Io HANLEYo FASBENDER, WARDEN, BERGRENo BLAYLOCK 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REGULATE THE 

RELATIONSHIP BETWEEN ~EW MOTOR VEHICLE DEALERS AND NEW MOTOR 

VEHICLE MANUFACTURERS, DISTRIBUTORS, AND IMPOIUERS; 

PROVIDING FOR THE LICENSING OF NEW MOTOR VEHICLE 

MANUFACTURERS, DISTRIBUTORS, AND IMPORTERS; PROVIDING FOR 

ADMINISTRATION BY THE DEPARTMENT OF JUSTICE; PROVIDING FOR 

THE ~EGULATION AND REVIEW OF TRANSACTIONS BETWEEN NEW MOTOR 

VEHICLE DEALERS ANO NE~ MOTOR VEHICLE MANUFACTURERS, 

DISTRIBUTORS, AND IMPORTERS; PROVIDING FOR THE LIMITATION OF 

NEW MOTOR VEHICLE DEALER'S PRODUCTS LIABILITY; PROVIDING FOR 

NOTICEo HEARINGo AND APPEAL IN DISPUTES BETWEEN NEW MOTOR 

VEHICLE DEALERS AND NEW MOTOR VEHICLE MANUFACTURERS, 

01STRIBUTORS, AND IMPORTERS; PROHIBITING COERCION OF NEW 

MOTUR VEHICLE DEALERS; ~NO PROVIDING F~R CIV~L ANu CRIMINAL 

PENALTIES; ANQ PROVIQING AN EFFECTIVE DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

SECOND R E A D I N G 

SB 0386/DZ 

1 Section 1. Definitions. As used in this act, the 

2 follo,.ing de·finitions apply: 

:J (1) •[on.unity• means the relevant Market area of a 

4 franchise. For the purposes of this act, the relevant market 

5 area of a franchise is the county or counties in which the 

b +refte~se fRANCHISEE is located. 

7 (2) •Distributor• or •wholesalera •eans a person who 

8 sells or distributes new aotor vehicles to new aotor vehicle 

9 dealers in this state or who maintains distributor 

10 representatives in this state. 

11 (3) "Distributor branch• .eans a branch office 

12 aaintained or availed of by a distributor or wholesaler for 

13 the sale of new aotor vehicles to new motor vehicle dealers 

14 in this state for directing or supervising its 

15 representatives in this state. 

16 (4) •Factory branch• means a branch office maintained 

l7 or availed of by a manufacturer for the sale of new aotor 

18 vehicles to distributors or for the sale of new aotor 

19 vehicles to new motor vehicle dealers in this state or for 

20 directing or supervising its representatives in this state. 

21 (51 "franchise" neans a contract between or amonq two 

22 or •ore persons when 311 of the following conditions are 

23 inclucled: 

24 (a) a comMErcial relationship of definite duration or 

25 continuing indefinite duration is involved; 
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(b) the franchisee is granted the right to offer, 

sell, and service in this state new motor 

aanufactured or distributed by the franchisor; 

(c) the franchisee, as a separate 

VE'hicles 

business • 

constitutes a coaponent of franchisor's distribution syste~ 

and 

(d) the operation of the franchisee•s business is 

subst~ntially reliant on the franchisor for the continued 

supply of new motor vehicles, parts, and accessories. 

(6) •Franchisee• means a person who receives new •otor 

vehicles fro• the franchisor under a franchise and who 

offerso sells, and services such new motor vehicles to and 

for the general public. 

(7) "Franchisor• •eans a person who manufacturers. 

iBports, or distributes new •otor vehicles and who aay 

enter into a franchise. 

(B) •I•porter• •eans a person who transports or 

arran~es for the transportation of a foreign Banufactured 

new ~otor vehicle into the United States for sale in this 

state. 

(9) "Manufacturer• Beans a person who manufactures or 

assembles new Motor vehicles or who manufactures or installs 

on previously asse•nled truck chassis special bodies or 

equip~ent, which when installed fora an integral oart of the 

new IIOt<>r vehicle and which constitutes a major 
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•anufacturing alteration, but does not include a person who 

installs a camper on a oickup truck. 

(10) "Motor vehicle• •eans a self-propelled vehicle 

including without li•itation an auto.abilew BOtor bus, 

Botorcycleo trucko and a truck-tractor. 

(11) •New Motor vehicle dealer• aeans a person who 

buyso sallso exchanges, or offers or attempts to negotiate a 

sale or exchange or any interest in or who is engaged in the 

business of selling new Botor vehicles or used •otor 

vehicles taken in trade on new motor vehicles. 

(12) "Department• Beans the department of justice. 

Section 2. Persons subject to licensing. (1) No 

•anufacturer. distributor, factory branch. or distributor 

branch •ay engage in business in Montana except in 

accordance with the requireaents of this act. The provisions 

of t~is act do not apply to a public officer engaged in the 

discharge of his official duties or to a trustee, receivero 

or other officer actinq under the jurisdiction of a court; 

to financial institutions disposing of repossessed vehicles; 

or to a person disposing of his personal vehicle. The 

provisions of this act regulating and licensing 

manufacturers, distributors, factory branches, distributor 

branches, and franchisors apply only to those ~anufacturerso 

distributors. factory branches, distributor branches, and 

franc~isors of motor vehicles as defined by this act. 
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(2) A manufacturer, distributor. factory branch, 

distributor branch, importer, or franchisor transacting 

business within Montana by offering, selling, trading, 

consi~ning, or otherwise transferring a new motor vehicle to 

a neM ~otor vehicle dealer must be licensed by the state of 

Montana. The depart•ent shall issue licenses to qualified 

applicants upon receipt of a license fee in the amount of 

Sl5 accompanied by the information required In this section. 

The fallowing inforaation shall be submitted by an applicant 

upon forms supplied by the departMent: 

(a) the na•e and address of the applicant; 

(b) the make and .odel of each new •otor vehicle to be 

franchised; 

(c) the name and address of each of the applicant•s 

franchisees within the state; and 

(d) the name and address of each factory branch, 

distributor brancho agent or representative within the 

state. 

(3) The license may be renewed each year if the 

applicant is in compliance with the provisions of this acto 

remits a renewal fee in the amount of Sl5• and notifies the 

department of any chanqes in the information previously 

supplied. 

(4) No new motor vehicle may be sold in this state 

unless either the manufacturer on direct dealPrship of 
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domestic vehicles, the importer of foreign manufactured 

vehicles on direct dealership, or the distributor on 

indirect dealerships of either domestic or foreign vehicles 

is licensed as provided in this act. The obtaining of a 

license under this act conclusively establishes that a 

manufacturer, distributor, or i~orter is subject to the 

laws ~f this state regulating ~anutacturers, importers, and 

distributors. 

Section 3o Ad•inistration. The department shall 

supervise and regulate all persons required by this act to 

be licensed. In the supervision and regulation thereof the 

department •ay: 

(1) •ake investigations it considers necessary; 

(2) conduct hearings and co•pel attendance o~ 

witnesses at the hearings pursuant to Title 82o chapter ~2; 

and 

(3) prescribe rules it determines necessary to carry 

out t.-le provisions of this act. 

Section 4• Filing agreement-- product liability. (1) 

A franchisee must, at the time he applies for a new motor 

vahicle dealer license under the ~rovisions of 53-118 file 

with the department ~ certified copy of his written 

agreeaent with a manufacturer and a certificate of 

appointment as dealer or distributor. The certificate of 

appointment must be siqned by an authorized agent of the 
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•anufacturer of domestic vehicles whenever there is a direct 

manufacturer dealer agreement or by an authorized aqent of 

tne distributor whenever the manufacturer is wholesaling 

throu1h an appointed distributorship. The certificate must 

be signed by an authorized agent of the importer of 

forei']n-made vehicles whenever there is a direct 

importer-dealer agreement or by an authorized agent of the 

distributor whenever there is an indirect distributor-dealer 

agraement. The distributor•s certificate of appointment eust 

be signed by an authorized agent of the •anufacturer of 

domestically •anufactured vehicles or by an authorized agent 

of the Jnanufacturer or iapor·ter of foreign •ade vehicles. 

(2) A franchisee need not file a written agree11ent or 

certificate of appoint•ent if the •anufacturer on direct 

dealerships or distributor on indirect dealerships or 

importer on direct dealerships uses the identical basic 

agreeuent for all its franchised dealers or distributors in 

this state and certifies in the certificate of appointment 

tnat t,e blanket agreeaent is on file and the written 

agreement with the particular dealer or distributor, 

respectively. is identical with the filed blanket agree•ent 

and tnat he h~s filed with the department one such agreement 

togeth€r with a list of franchised dealers or distributors. 

(3) A manufacturer, distributor, or importer shall 

notify the departaent within 30 days of any revision of or 
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addition to the basic agree11ent on file or of any franchise 

supplement to the aqree~ent. Annual renewal of a certificat~ 

filed as provided in this section is not required. 

(4) A manufacturer on direct dealerships, distributor 

on indirect dealerships, or iRporter on direct dealerships 

who has filed with the deoart•ent an agreement used by all 

its franchisees in this state together with a list of all 

such franchisees and who fails to notify the department 

within 30 days of any revision, change, or addition thereto 

is guilty of a misdemeanor and upon conviction shall be 

fined not to exceed S500. 

(5) A manufacturer must file with the departaent a 

copy of the delivery and preparation obligations required to 

be perforaed by a dealer prior to the delivery of a new 

motor vehicle to a buyer. These delivery and preparation 

obligations constitute the dealer•s only responsibility for 

product liability as between the dealer and the 

•anufacturer. Any mechanical• body, or parts defects arising 

from an express or implied warranty of the manufacturer 

constitute the aanufacturer•s product or warranty liability 

onlyi_fROVIDEPw HPWEVERs THAT THIS SECTION SHALL NOT EffECT 

JHE OULIGATIONS OF HEW MQJOR VEHICLE PEALERS TO PE8fDRH SUCH 

WARRANTY REPAIR ANP MAINTENANCE AS HAY BE REQUIRED BY LAW PR 

CONTRACT. The manufacturer must compensate an authorized 

dealer who performs work to rectify the manufacturer•s 
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product or warranty defect or delivery and preparation 

obligations at the dealer•s regular established retail rate 

for similar work. 

(6) The dealer must furnish the purchaser of a new 

vahicle with a signed copy of the manufacturer•s delivery 

and preparation requirements indicatinq that each of those 

requirements has been performed. 

Section 5. liaitations on cancellation and 

termination. (1) Notwithstanding the teras, provisions, or 

conditions of any agreement or franchise, no franchisor aay 

cancel, terminate, or refuse to continue a franchise unless 

the franchisor has cause for termination or noncontinuance. 

(2) No franchisor may enter into a franchise for the 

purpose of establishing an additional new aotor vehicle 

dealership in any coamunity in which the same line-make is 

then represented unless there is good cause tor an 

additional new •otor vehicle dealership under a franchise 

and that it is in the public interest. 

(3) If a franchisor seeks to terminate or not continue 

a franchise or se~ks to ~nter into a franchise establishing 

an additional new ~otor vehicle dealership of the samP. 

line-nakeo the franchis~r shall, within 30 days of the 

intended action, and the franchisee may, at any time, file a 

notice with the de~artment of intention to terminate or not 

continue the franchise or to enter into a franchise for 
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additional representation of the same line-make. No notice 

of intention to terminate or not continue a franchise may be 

required from a franchisor until the conclusion of any 

review proceeding of that intention offered to the 

franc:lisee under the franchise. This section does not apply 

to an intended termination or noncontinuance of a franchise 

that tne franchisee elects voluntarily, pursuant to a plan 

established by a franchisor, to submit to binding 

arbitration. 

(4) Upon receiving a notice of intention under the 

provisions of subsection (3) of this section, the department 

shallo within 5 days of receipt of a notice of intention, 

send by certified mailw with return receipt requestedo a 

copy ~f the notice to the franchisor and to the franchisee 

whose franchise the franchisor seeks to establisho 

tarminate 0 or not continue. If the notice states an intent 

to establish an additional new motor vehicle dealership, a 

copy of the notice shall be sent within 5 days of receipt to 

all franchisees in the co•munity who are then engaged in the 

business of offering to sell or selling the same line-make. 

Copies of notices shall be addressed to the principal ~lace 

of ousiness of each recipie~t and to the statutory agent of 

each corporate recipient. The department May also give a 

copy of the franchisor•s notice to any other parties whom 

the department may consider interested persons, such copy to 
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be in the fo~• and substance and given on the ~anne~ the 

depa~tment finds apo~op~iate. 

(5) A pe~son who receives or is entitled to receive a 

copy of a notice p~ovided fo~ in subsection (~) of this 

section may object to the app~oval of the proposed action by 

filing a written objection with the department ~ithin 15 

days f~on the date the notice was ~eceived by the pe~son 

entitled to receive the notice. If no objection is filed 

within 15 days fro~ the date the notice was received, the 

p~oposed action shall be approved. 

(6) Jf a tinely objection has been filed, the 

depa~tment shall enter an order fixing the tiae, ~hich shall 

be within 30 days of the date of the order, and place of a 

hearing on the objection and shall send by certified •ail 

with return receipt requested a copy of the notice provided 

for in subsection (4) of this section. 

(7) The depart•ent may upon request continue the date 

of hearing for a period of 30 days and aay upon application, 

but not ex parte, CC'Intinue the date of hParing for an 

additional period of 30 days. 

(8) U~on hearing, the franchisor has the burden of 

proof to establish that good cause exists to terminate or 

not continue the franchise. When there is an objection to 

the establishment of a new ~otor vehicle dealership, the 

burden of proof that 100d ca~se does exist shall be with the 
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franchisor. 

{~) The rules of evidence to~ such hearing shall be 

those found in Title 82• chapter 42. The department shall 

reasonably apportion all costs between the parties. 

{10) Notwithstanding the terms, provisions. or 

conditions of an a~reement or franchise, the follo~ing do 

not constitute qood cause for the ter~ination or 

nonco~tinuance of a franchise: 

(a) a 

dealership> 

change in ownership of the franchisee's 

(b) the fact that the franchisee refused to purchase 

or accept delivery of a new .ator vehicle, part, accessory, 

or any othe~ co•modity or service not ordered by the 

francnisee. 

(11) In instances where the change in ownership has the 

~ffP-ct of the sale of th? franchise, the franchisor ~ay not 

wit~otlt :~od cause withhold its consent to the sale. Good 

cause relates only to the transferee's financial and 

managP.rial capabilities or to the inahility of the 

transferee to comply with a state or federal law relatinq to 

n"'w 'Rotor vehicle dealerships. The burden of establ ishinq 

~ood cause is upon the franchisor. 

(12) Notwithstanding the ter.s., provisions., or 

conditions of an agreement or franchise, in the event of the 

sale or transfer of ownership of the franchisee's dealership 
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by sale or transfer of the business or by stock transfer to 

the dealer•s spouseo son, or daughter, the franchisor shall 

give effect to such a change in the franchise unless the 

transfer of the franchisee•s new motor vehicle dealer•s 

license is denied or the new owner is unable to obtain a 

license under the laws of this state. 

(13} The depart~ent m~y issue subpoenas, administer 

oathsr coapel the attendance of witnesses, and production of 

booksr papers, docuaentso and all other evidence. The 

department May apply to the district court of the county in 

which the hearing is held for a court order enforcing this 

section. The hearing shall be conducted pursuant to Title 

sz, chapter 42. 

(14) If a franchisor enters into or attempts to enter 

into 3 franchise, whether upon termination or refusal to 

continue another franchise or upon the establishment of an 

additional new motor vehicle dealership in a community where 

the same line-make is then represented without first 

COlllplying 

53-llE may 

with the provisions of this acto no license under 

be issued to that franchisee or proposed 

franc~isee to engage in the business of sell in~ new motor 

vehicles nanufactured or distributed by that franchisor. 

(15) In determining whether good cause has been 

established for terminatin~ or not continuin~ a franchise, 

the department shall take into consideration the e~istinQ 
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circu•stances, including but not limited to: 

{a) 

(b) 

amount of business transacted by the franchise; 

invest.IIIE!nt necessarily 11ade and obligations 

incurred by the franchisee in the performance of his part of 

the franchise; 

(c) per11anency of the investaent; 

(d) whether it is injurious to the public welfare for 

the b~siness of the franchisee to be discontinued; 

(e) whether the franchisee has adequate new 11otor 

vehicle facilities, equip11ento part.so and qualified 

management, sales, and service personne\ to reasonably 

provide consumer care for the new eotor vehicles sold at 

retail by the f~anchisee and any other new motor vehicle of 

the sa•e line-make; 

(f) whether the franchisee refuses to honor warranties 

of th~ franchisor to be performed by the franchisee if the 

franchisor reiabu~ses the franchisee for such warranty work 

perfor~ed by the franchisee; and 

(g) 

section, 

except. as provided in subsection (10} of this 

failure by the franchisee to substantially comply 

with those ~equirements of the franchise that are determined 

by th~ jepa~tment to be reasonable and material. 

(lb) In determining whether good cause has been 

established for ente~ing into an additional franchise fo~ 

the same line-make the department shall take into 
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consideration the eKisting circu•stanceso including but not 

li~it~c to: 

(a) a.ount of business transacted by other franchisees 

of th~ sa•e I ine-•ake in that community; 

(b) investaent necessarily made and obligations 

incurred by other franchisees of the same line-make in that 

community in the pPrformance of their part of 

franchises; and 

their 

(c) whether the franchisees of the sa.a line-•ake in 

that com~unity are providing adequate consumer care for the 

new •otor vehicle products of the line-make which shall 

include the adequacy of new •otor vehicle dealer sales and 

service facilities, equip...,nt, supply of parts, and 

qualified managenento s3les, and service personnel. 

(17) A transcript of the testi•ony of each witness 

taken at the hearing shall be made and preserved. Within 30 

days after the hearing, the department shall aake written 

findings of fact and conclusions and enter a final order. 

(lB) Any party to the hearing before the department may 

appeal pursuant to Titl~ 82, chapter 't2. 

Section 6. Coercion prohibited. (1) A manufacturer of 

new motor vehicles, factory branch, distributor, distributor 

branc~. i~orter, field representative, officer, agent, or 

any representative thereof may not coerce or atte~pt to 

coerc~ a new motor vehicle dealer to accept delivery of a 
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new motor vehicle, a part, or an accessory therefor, or any 

other co~modity that has not been ordered by the dedler. 

(2) A manufacturer, factory brancho distributor, 

distributor brancho i~orter, field representative~ officer, 

agent or representatjve thereof aay not coerce or attempt to 

coerce a ne~ motor vehicle dealer to enter into an agreement 

with such manufacturer, factory branch, distributoro 

distributor branch, or reoresentative thereof or do any 

other act unfair to the dealer by: 

(a) threatening to c~ncel or not renew a franchise 

existing between th'! ~~anufacturer, factory branch, 

distributor, distributor branch. or representative thereof 

and t~ dealer; or 

(b) threatening to withhold, delay, or disrupt the 

receipt of new motor vehicles or any motor vehicle parts or 

sup~lies ordered by the dealer fro• the manufacturer, 

factory brancho distributor, distributor branch, importer, 

or representative or agent thereof. 

Section 1. Penalties. (l) A person who violates any 

provision of this act is guilty of a misdemeanor and upon 

conviction shall he fined not less than S500 or more than 

$1,000 for each violation. Each day that a violation 

continues or occurs constitutes a separate violation. 

(2) If any new •otor vehicle dealer incurs pecuniary 

loss due to a violation of this act by a •anufacturer• 
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distributor, importer, or factory branch or representative 

2 or >g=nt thereof, the dealer may recover daMages therefor in 

3 a court of competent jurisdiction in a~ount equal to three 

4 times the pecuniary loss, together with costs including 

5 reasonable ~ttorney•s fees. 

6 Section a. Cease and desist ord~rs. When the 

1 dapartment has reasonable cause to believe, from infor•ation 

8 furnished to or fro• an investigation aade by it• that any 

9 person is engaged in any business regulated by this act 

10 without being licensed as required, it shall im.ediately 

11 issue and serve upon such persono by certified mail, a cease 

12 and desist order, requiring hi• to cease and desist from 

13 furth~r engaging in that business. Upon failure of that 

14 person to comply with the ordero the department shall file 

15 an action in the district court of Lewis and Clark County to 

l~ restr~in and enjoin the person from engaging in the 

11 businassw The court in the action shall proceed ~s in other 

ld actions tor injunctions. 

19 ifCTION 9. EffEtllVE DATE. THIS ACT SHALL BE 

20 f£ffell1£_U£Dn PASSAGE-AND APPROVAl AND SHALL BE APPLICABLE 

21 Ill__ALl ACTS AND IBAH~CTIONS COMMENCED-OR COMPLETED AFTER 

22 ~~~EtCIIVE DAIE. 

-End-
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SEN~TE BILL NO. 386 

INTRODUCED ~y MURRAY, DEVINE, TURNAGe• 

STtPHENSo GOODaVcRt ~DYLAN, ROSKIE, A~ER, 

MATHERS, HeALY, ~. SMITH, McCAllUM, OLSON, 

DUNKLE, LOW~• HIMSL, KOLSTAD• DOVER, FLYkN, 

PETERSON, lEE, ~ASS~USSEN• MEHRE~S, THOMAS, 

G-I.AI-IAM, MANLEY, FASt<ENOER, "OiARDEN, tlERGRE>t, BlAYlOCK 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REGULATE THE 

RELATIONSHIP oETWEEN NE~ MOTOR VEHICLE DEALERS AND NEW MOTOR 

VtHICLE MANUFACTURERS, DISTRIBUTORS, AND IMPORTERS; 

PROVlOI~G FOK THE LICENSING OF NEW MOTO<l. VEHICLE 

HANUF~CrURERS, DlSTRIBUT~RSo AND IMPORTERS; PROVIDING FOR 

A D>llNI STiCHHJN BY THE DEPARTMENT OF .fi:ISi'+E£ iiUSINESS 

&~~lQ~; PROVIDING FOR THf REGULATION AND REVIEw OF 

T {ANSA( TIDNS BETWEEN "'EW MOTOR VEHICLE DEAleRS A~iO "<EW MOTOR 

Vi::H !CLE I'IANUF'ACTURERS, OISTRI BUTORSo AND IMPORTERS; 

PROVIDING FOR THE LIMITATION OF NEW HOTJR VEHICLE OE~LER 1 S 

PROOU:15 LIADILITY; PROVIDING FOR NOTICE, HEARING, ~NO 

MP!:AL ld DISPUTES gETW>:FN "~EW "!OTOR VEHICLE OEAlfRS AND 'lEW 

I'LJTJk v>:HICLf M.\NUF-'CfURERS, DISTRIBUTtJR5t AW l:"PDRH:<S; 

PROH13ITING COERCION OF NEW MOTOR VEHICLE DEALERS; AND 

PROV10I~G FOR CIVIL ANu CRIMINAL PENALTIESi_A~~~~~_A~ 

£EEE.f.llY.LltAll•" 

T H I R D R E A D I N G 
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1 BE IT E~ACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Section 1. Definitions. As used in this act, the 

followinq definitions apply: 

(l) •community• means the relevant aarket area of a 

franchise. For the purposes of this act. the relevant market 

area of a franchise is the county or counties in which the 

~rene~se FRANCHISEE is loc~ted. 

(2) •Distributor• or "wholesaler• means a person who 

sells or distributes new aotor vehicles to new aotor vehicle 

dealers in this state or who aaintains distributor 

representatives in this state. 

(3) "Distributor branch" means a branch office 

maintained or availed of by a distributor or wholesaler for 

the sale of new motor vehicles to new aotor vehicle dealers 

in this state for directing or supervising its 

representatives in this state. 

(4) •Factory branch• aeans a branch office aaintained 

or availed of by a manufacturer for the sale of new motor 

vehicles to distributors or for the sale of new aotor 

vehicles to new aotor vehicle dealers in this state or for 

directin9 or supervisinq its representatives in this state. 

(5) •franchise• means a contract between or among two 

or •ore persons when all of the following conditions are 

included: 

(a) a commercial relationship of definite duration or 
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conti~uing indefinite duration is involveo; 

(bt the franchisee is granted the right to offer, 

sell, and service in this state new Motor vehicles 

•anufactured or distributed by the franchisor; 

(ct the franchisee, as a separate business, 

constitutes a co.ponent of franchisor•s distribution syste•; 

aoo 

(dt the operation of the franchisee•s business is 

substantially reliant on the franchisor for the continued 

supply of new ~otor vehicles, parts, and accessories. 

(6t •Franchisee• 11eans a person who receives new aotor 

vehicles fro• the franchisor under a franchise and who 

offers, sells, and services such new aotor vehicles to and 

for the general public. 

(7t "Franchisor• aeans a person who •anufacturers, 

iaports, or distributes new aotor vehicles and who •ay 

enter into a franchise. 

(8) •Iaporter• means a person who transports or 

arran3es for the transportation of a foreign manufactured 

new aotor vehicle into the United States for sale in this 

state. 

(9) •Manufacturer• .eans a person who manufactures or 

assembles new aotor vehicles or who aanufactures or installs 

on previously asseabled truck chassis special bodies or 

equipuent 0 which when installed fora an integral part of the 
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new 11otor vehicle and which constitutes a 111ajor 

aanufacturing alteration, but does not include a person who 

installs a ca~er on a pickup truck. 

(10) "Motor vehicle" 11eans a self-propelled vehicle 

including without liaitation an autoeobileo aotor bus, 

aotorcycle, truck, and a truck-tractor. 

(11) •Hew 11otor vehicle dealer• means a person who 

buys, sells, exchanges, or offers or atte~ts to negotiate a 

sale or exchange or any interest fn or who is engaged in the 

business of selling new MOtor vehicles or used 11otor 

vehicles taken in trade on new motor vehicles. 

{12) •oepartaent• aeans the departaent of 

BUSINESS &EGULATIQN. 

~ee 

Section 2. Persons subject to licensinq. (1) No 

~anufacturero distributor, factory branch, or distributor 

branch eay engage in business in Montana except in 

accordance with the requireeents of this act. The provisions 

of this act do not apply to a public officer engaged in the 

discharge of his official duties or to a trustee. receiver, 

or other officer acting under the jurisdiction of a court; 

to financial institutions disposing of repossessed vehicles; 

or to a person disposing of his personal vehicle. The 

provisions of this act regulating and licensing 

manufacturers, distributors, factory branches. distributor 

branches, and franchisors apply only to those •anufacturers, 
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distributors, factory branches, distributor branches, and 

franchisors of •otor vehicles as defined by this act. 

(2) A manufacturer, distributor, factory branch, 

distributor brancho i•porter, or franchisor transacting 

businass within Montana by offering, selling, trading• 

consigning, or otherwise transferring a new motor vehicle to 

a new ~otor vehicle dealer .ust be licensed by the state of 

Montana. The depart•ent shall issue licenses to qualified 

applicants upon receipt of a license fee in the aeount of 

Sl5 a~coapanied by the inforaation required in this section. 

The following infor•ation shall be subaitted by an applicant 

upon for•s supplied by the departaent: 

(a) the naae and address of the applicant; 

(b) the •ake and •odel of each new ector vehicle to be 

franchised; 

(c)" the naae and address of each of the applicant's 

francnisees within the state; and 

(d) the naae and address of each factory brancho 

distributor branch, agent or representative within the 

state. 

{3) lhe 1 i cense may be renewed e.3ch year if the 

applicant is ·in coapl iance with the pTovisions of this acto 

remits a renewal fee in the amount of ~l5t and notifies the 

department of any changes in the information previously 

supplied. 
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(4) No new aotor vehicle aay be sold in this state 

unless P.ither the manufacturer on direct dealership of 

doaestic vehicles, the importer of foreign eanufactured 

vehicles on direct dealership, or the distributor on 

indirect dealerships of either domestic or foreign vehicles 

is licensed as provided in this act. The obtaining of a 

license under this act conclusively establishes that a 

manufacturer, distributor, or iaporter is subject to the 

laws of this state regulating aanufacturers, importers, and 

distributors. 

Section 3. Ad•inistration. The departeent shall 

supervise and regulate all persons required by this act to 

be licensed. In the supervision and regulation thereof the 

department may: 

(1) make investigations it considers necessary; 

{2) conduct hearings and co•pel attendance of 

witnesses at the hearings pursuant to Title ez, chapter 42; 

and 

(3) prescribe rules it deter•ines necessary to carry 

out the provisions of this act. 

Section 4. Filing agreeaent product liability. (1) 

A franchisee austo at the tiae he applies for a new motor 

vehicle dealer license under the provisions of 53-118 file 

witn the department a certified copy of his written 

a~ree~ent with a manufacture~ and a certifkate of 
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appoint•ent as dealer or distributor. The certificate of 

appointaent eust be signed by an authorized agent of the 

•anufacturer of d~estic vehicles whenever there is a direct 

•anufacturer dealer agree.ent or by an authorized agent of 

the distributor whenever the manufacturer is wholesaling 

through an appointed distributorship. The certificate eust 

be signed by an authorized agent of the i~orter of 

foreign-eade vehicles whenever there Is a direct 

ieporter-dealer agree•ent or by an authorized agent of the 

distributor whenever there is an indirect distributor-dealer 

agree•ent. The distributor•s certificate of appoint.ent wust 

be signed by an authorized agent of the manufacturer of 

doeestica1ly •anufactured vehicles or by an authorized agent 

of the aanufacturer or i~orter of foreign aade vehicles. 

{2) A franchisee need not file a written agree.ent or 

certificate of appoint.ent if the manufacturer on direct 

dealerships or distributor on indirect dealerships or 

iaporter on direct dealerships uses the identical basic 

agree•ent for all Its franchised dealers or distributors in 

this state and certifies in the certificate of appointment 

that the blanket agreement is on file and the written 

dgreeeent with the particular dealer or distributor, 

respectively, is identical with the filed blanket agreement 

and that he has filed with the departeent one such a~reement 

together with a list of franchised dealers or distributors. 
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(3» A manufacturer, distributor, or importer shall 

notify the department within 30 days of any revision of or 

addition to the basjc agreement on file or of any franchise 

supple.ant to the agreeeent. Annual renewal of a cer~ificate 

filed as provided in this section is not required. 

(4) A ~anufacturer on direct dealerships, distributor 

on indirect dealerships, or iaporter on direct dealerships 

who has filed vith the department an agreeaent used by all 

its franchisees in this state together with a list of all 

such 'ranchisees and who fails to notify the depart.ant 

within 30 days of any revision, change, or addition thereto 

is guilty of a •isdeeeanor and upon conviction shall be 

fined not to exceed ssoo. 

(5) A eanufacturer must file with the department a 

copy of the delivery and pre~aration obligations required to 

be performed by a dealer prior to the delivery of a new 

•otor vehicle to a buyer. These delivery and preparation 

obligations constitute the dealer•s only responsibility for 

product liability as between the dealer and the 

manufacturer. Any ~echanical, body, or parts defects arising 

fro~ an express or i~plied warranty of the manufacturer 

constitute the aanufacturer•s product or warranty liability 

only~ PROVIDED. HOWEVER. THAT THIS SECJIQN SHALL NOT EFFECT 

itif_Q~IGAIIONS Qf NEW HQTOR VEHICLE PEALERS TQ Pf&ED&M~ 

W&RRANIY REPAIR AND MAINTENANCE AS ftAY BE REQUIREP BY LAW OR 
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CONT&ACI. The •anufacturer must compensate an authorized 

dealer who performs work to rectify the manufacturer's 

product or warranty defect or delivery and preparation 

obligations at the dealer's regular established retail rate 

for si~ilar work. 

{6) The dealer sust furnish the purchaser of a new 

vehicle with a signed copy of the manuf~cturer•s delivery 

and preparation requirements indicating that each of those 

requirements has been performed. 

Section 5. Li11itations on cancellation and 

termination. (1• Notwithstanding the ter•s• provisions, or 

conditions of any agreement or franchise, no franchisor •ay 

cancel, terminate, or refuse to continue a franchise unless 

the franchisor has cause for ter•ination or noncontinuance. 

(Z) No franchisor may enter into a franchise for the 

purrose of establishing an additional new eotor vehicle 

dealership in any community in which the same 

then represented unless there is good 

line-make 

cause for 

is 

an 

additional new motor vehicle dealership under a franchise 

and that it is in the public interest. 

(3) If a franchisor seeks to terminate or not continue 

a franchise or seeks to enter into a franchise establishing 

an additional new MOtor vehicle dealership of the same 

line-•akeo the franchisor shall, within 30 days of the 

int~nded action, and the franchlsee may, at any time, file a 
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notice with the departaent of intention to ter•inate or not 

conti~ue the franchise or to enter into a franchise for 

additional representation of the sa.a line-aake. No notice 

of intention to ter•inate or not continue a franchise may be 

required from a franchisor until the conclusion of any 

review proceeding of that Intention offered to the 

franchisee under the franchise. This section does not apply 

to an intended ter•ination or noncontinuance of a franchise 

that the franchisee elects voluntarily, pursuant to a plan 

established 

arbitration. 

by a franchisor, 

{4) Upon receiving a notice 

to sub•it to binding 

of i nt.ent: i on under the 

provisions of subsection 13) of this section, the department 

shall, within 5 days of receipt of a notice of intention, 

send by certified mallo with return receipt requested, a 

copy of the notice to the franchisor and to the franchisee 

whose franchise the franchisor seeks to establish, 

ter•inate, or not continue. If the notice states an intent 

to establish an additional new motor vehicle dealership, a 

copy of the notice shall be sent within 5 days of receipt to 

all franchisees in the co•aunity who are then engaged in the 

business of offering to sell or selling the same line-aake. 

Copies of notices shall be addressed to the principal place 

of business of each recipient and to the statutory agent of 

each corporate recipient. The department may also give a 
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copy of thP. franchisor's notice to any other parties who• 

the department •ay consider interested persons, such copy to 

be in the for• and substance and given In the •anner the 

depart•ent finds appropriate. 

(5) A person who receives or is entitled to receive a 

copy af a notice provided for in subsection (~) of this 

section •ay object to the approval of the proposed action by 

filing a written objection •ith the departMent within 15 

days fr~ the date the notice was received by the person 

entitled to receive the notice. If no objection is filed 

within 15 days fru. the date the ROtice was received• the 

proposed action shall be approved. 

(6) If a ti.ely objection has been filed, the 

department shall enter an order fixing the ti.ao which shalt 

be within 30 days of the date of the order, and place of a 

hearing on the objection and shall send by certified •all 

with return receipt requested a copy of the notice provided 

for in subsection (~) of this section. 

(7) The department .ay upon request continue the date 

of hearing for a period of 30 days and aay upon application, 

but not ex parte, continue the date of hearing for an 

additional period of 30 days. 

(B) Upon hearing, the franchisor has the burden of 

proof to establish that good cause exists to ter•inate or 

not continue the franchise. When there is an objection to 
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the est3bllshment of~ new motor vehicle dealership• the 

burden of proof that good cause does exist shall be with the 

franchisor. 

(9) The rules of evidence for such hearing shall be 

those found in Title 82o chapter 42. The department shall 

reasonably apportion all costs between the parties. 

(10) Notwithstanding the ter•s• provisions, or 

conditions of an agreeeent or franchise, the following do 

not constitute good cause for the ter•ination or 

noncontinuance of a franchise: 

(a) a change in ownership of the franchisee's 

dealership; 

(b) the fact that the franchisee refused to purchase 

or accept delivery of a new motor vehicle, part, accessory, 

or any other c~m~odity or service not ordered by the 

franchisee. 

(11) In instances where the change in ownership has the 

effect of the sale of the franchise, the franchisor may not 

without good cause withhold its consent to the sale. &ood 

cause relates only to the t~ansferae•s financial and 

manag~ r i ~l capa!:>i 1 it i es or to the inability of the 

tr~nsferee to co•ply with a state or federal law relating to 

new motor vehicle dealerships. The burden of establishinq 

good cause is upon the franchisor. 

(ll) Notwithstanding the ter•s• provisions, or 
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conditions of an ag~ee.ant or f~anchise, in the event of the 

sale o~ t~ansfe~ of owne~ship of. the f~anchisee•s deale~ship 

by sale o~ t~ansfe~ of the business o~ by stock t~ansfe~ to 

the deale~•s spouse, son, o~ daughte~, the f~anchiso~ shall 

give effect to such a change in the f~anchise unless the 

transfe~ of the franchisee•s new motor vehicle deale~•s 

license is denied o~ the new owner is unable to obtain a 

license unde~ the laws of this state. 

(13) The depa~taent may issue subpoenas, administer 

oaths, co•pel the attendance of witnesses, and production of 

books, papers, docu.ants, and all other evidence. The 

depa~tment may apply to the dist~ict cou~t of the county in 

which the hea~ing is held for a court o~de~ enforcing this 

section. The hea~ing shall be conducted pu~suant to Title 

6l, chapte~ 42• 

[l't)_ If a f~anchiso~ enters into o~ attempts to enter 

into a franchise, whethe~ upon termination o~ refusal to 

conti,,ue anothe~ f~anchise o~ upon the estal>lishntent of an 

additional new moto~ vehicle dealership in a community whe~e 

the same line-aake is then ~epresented without first 

complying with the p~ovisions of this acto no 1 icense under 

53-11!1 may be issued to that f~anchisee o~ proposed 

f~anchisee to engage in the l>usiness of selling new motor 

vehicles manufactu~ed or distributed by that franchisor. 

( 15) In determining whethe~ good cause has been 
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established for te~minating o~ not continuing a franchise, 

the department shall take into conside~ation the existing 

circumstances, including but not limited to: 

(a) a.aunt of business t~ansacted by the f~anchise; 

(b) investment necessarily made and obligations 

incu~red by the franchisee in the pe~fo~mance of his part of 

the f~anchise; 

(c) pe~manency of the investment; 

(d) whether It Is Injurious to the public welfare for 

the business of the f~anchlsee to be discontinued; 

(e) whether the franchisee has adequate new •oto~ 

vehicle facilities, equip.ant, partso and qualified 

management, sales, and se~vice personnel to reasonably 

provide consumer ca~e for the new moto~ vehicles sold at 

retail by the f~anchisee and any other new motor vehicle of 

the same line-make; 

(f) whethe~ the f~anchisee refuses to hono~ warranties 

of the franchisor to be pe~fo~med by the f~anchisee if the 

franchiso~ reimburses the f~anchisee fo~ such warranty work 

pe~fo~med by the franchisee; and 

{g) except as provided in subsection (10) of this 

section, failure by the franchisee to substantially ca.ply 

with those ~equirements of the f~anchise that are determined 

by the department to be ~easonable and material. 

( l!J) In dete~mining whether good cause has been 
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established fo~ entering into an additional franchise for 

the same 1 ine-make the departaent shall take into 

consideration the existing circumstances, including but not 

limited to: 

(a, amount of business transacted by other franchisees 

of the sa•e line-make in that ca.aunity; 

(b) i nvest~~~ent necessarily made and obligations 

iBcur~ed by other franchisees of the same line-make in that 

com•unity in the performance of their part of their 

franchises; and 

(c) whether the franchisees of the saee line-make in 

that com•unity are providing adequate consu•er care for the 

new •otor vehicle products of the line-make which shall 

include the adequacy of new motor vehicle dealer sales and 

service facilities, equipment, supply of parts, and 

qualified management, sales, and service personnel. 

(17) A t~anscript of the testimony of each witness 

taken at the hearing shall be made and preserved. Within 30 

days after the hearing, the depart•ent shall make written 

findings of fact and conclusions and enter a final order. 

(18) Any party to the hearing before the department may 

appeal pursuant to Title 82, chapter 42. 

Section 6. Coercion prohibited. (1) A manufacturer of 

new motor vehicles, factory branch, distributor, distributor 

branch, i•porter, field representative, officer, agent, or 
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any r~~resentative thereof may not coerce or attempt to 

coerce a new motor vehicle dealer to accept delivery of a 

new motor vehicleo a parto or an accessory therefor, or any 

other commodity that has not been ordered by the dealer. 

(2) A manufacturer, factory branch, distributor, 

distributor branch, i~~porter, field representative·, officer, 

agent or representative thereof may not coerce or atteMpt to 

coerce a new •otor vehicle dealer to enter into an agreement 

with such manufacturer, factory branch, distributor, 

distributor branch, or representative thereof or do any 

other act unfair to the dealer by: 

(a) threatening to cancel or not renew a franchise 

existing between the manufacturer, factory branch, 

distributor, distributo~ branch, or representative thereof 

and tne dealer; or 

(b) threatening to withhold, delay, or disrupt the 

racei?t of new •otor vehicles or any ~otor vehicle parts or 

sup?lies ordered by the dealer fro• the manufacturer, 

factory branch, distributor, distributor branch, importer, 

or representative or agent thereof. 

Section 1. Penalties. (1) A person who violates any 

provision of this act is guilty of a misde.aanor and upon 

conviction shall be fined not less than S500 or more than 

Sl,OOO for each violation. Each day that a violation 

continues or occurs constitutes a separate violation. 

-16- SB 386 



1 

2 

3 

'> 

5 

b 

' 

SB 0386/03 

(2) If any new MOtor vehicle dealer incurs pecuniary 

loss due to a violation of this act by a manufacturer. 

distributor. importer, or factory branch or representative 

or agent thereofo the dealer ~ay recover damages therefor in 

a court of competent jurisdiction in a•ount equal to three 

times the pecuniary loss, together with costs including 

1 reasonable attorney's fees. 

8 Section 8. Cease and desist orders. When the 

9 department has reasonable cause to believeo fro• infor•ation 

10 furnished to or fro• an investigation made by ito that any 

11 person is engaged in any business regulated by this act 

1Z without being licensed as required, it shall l-.ediately 

13 issue and serve upon such persono by certified •ailo a cease 

14 and desist order, requiring him to cease and desist fro• 

15 further engaging in that business. Upon failure of that 

lb person to_ comply with the ordero the departsent shall file 

17 an action in the district court of Lewis and Clark County to 

18 restrain and enjoin the person fro• engagin9 in the 

19 business. The court in the action shall proceed as in other 

20 actions for injunctions. 

21 ifCTION 9. EFFECTIVE PATE. THIS ACT SHALL BE 

22 EffECTIVE ~~GE ANQ APPROVAL AND SHALl BE APPliCABLE 

23 ~L_&CIS-AKU_IRANSACTIONS COHftENCEQ OR COHeLEIED AFTER 

24 ~H_UEEECIIVE DATE. 

25 iECILQN 10, SEVERABILITY. IE A PART OF THIS ACT IS 
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INVALIQo ALL YALID PARIS THAT ARE SEvERABLE fROM THE INVALID 

£A&I_~EMAIN IN EFFECT. IE A PART Of THIS ACT IS INVALIQ IN 

aME__UR MQRE OF ITS APPLICAIIONSo THE PART REKAlNS IN EffECT 

IN AIL VALID APP1ltAIIQHS THAT ARE SEVERABlE FRQH THf 

INVALID APPLICATIONS, 

-End-
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HOUSE OF REPRESENTATIVES 

March 22, 1977 

Committee of the whole amendment to SENATE BILL NO. 386, third reading 
copy. 

1. Amend page 9, section 5, subsection (3), line 24. 
Following: "shall," 
Strike: "within 30 days of" 
Insert: "not less than 30 days prior to" 

AS AMENDED BE CONCURRED IN 
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SENATE biLl NO. 366 

INTRODuCED BY MURRAYo OEVINEo TURNAGE, 

STEPHENS, GOGOOVtRo BOYLAN, ROSKIEo ABERo 

MAIHERSt HEALYo E. SMITHt McCALLUMo OLSONt 

DUNKLEe LOWEo HIMSLo KOLSTAD, OOVERo FLYNNo 

PETERSON, LEEt RASMUSSEN, MEHRENS, THO~S, 

GRAHAM, MANLEYo FASBENDER, aARDENo BERGREN, BLAYLOCK 

A BILL FOR AN ACT ENTITLED; •AN ACT TO REGULATE THE 

RELATIONSHIP BETWEEN ~EW ~OTOR VEHICLE DEALERS AND NEW MOTOR 

VEHICLE HA NUFAC TURERS, DISTR18UTORSo AND IMPORTERS; 

PROVIDING FOR THE LICENSING OF NElli MOTOR VEHICLE 

MANUFACTURERS, DISTRIBOTORSt AHO IMPORTERS; PROVIDING FOR 

ADMINISTRATION BY THE DEPARTMENT OF at~~ BUSINESS 

REGULATION; PROVIDING FOR THE REGULATION AND REVIE• OF 

TRANSACTIONS BETWEEN NEW HOTOR VEHICLE DEALERS AND NEW MOTOR 

MANUFACTURERSt D 1 STRI BUT OR So AND IMPORTERS; VEHICLE 

PROVIDING FOR THE LIMITATION OF NEW MOTOR VEHICLE DEALER'S 

~ROOUCTS LIAdiLITY; PRuYIDI~b FuR NOTIC~o HEAKING, AND 

APPEAL IN DISPUTES ~ETWEEN NEW HOTOR VEHICLE DEALERS AND NEW 

MOTOR VEHICLE MANUFACTURERS, DISTRIBUTOR~, A~D IMPORTERS; 

PROHISITING COERCION OF ~EW MOTOR VEHICLE DEALERS; AND 

PtloOVIDING FUR CIVIL AND CRIMINAL PENAl Tl ES i AND Pi!.0\1 IQL:tG._A[i 

EFFECTIVE OATt;.• 

K E F E R E N C E B I L L 
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1 St 11 tNACTEO BY THE LEGISLATURE Of THE STATE 0~ MONTANA: 
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Section 1. Definitions. As used in this act, the 

follo~ing aetinitions apply: 

11) •comMunityw means the ~e1evant market a~ea of a 

f~anchise. Fo~ the pu~poses of this act, the ~elevant ma~ket 

a~ea of a f~anchise is the county o~ counties in which the 

+~a~eft?~e f&ANCHlSEt is located. 

12) •oist~ibutor• o~ •wholesaler• ~eans a person who 

sells or dist~ibutes new moto~ vehicles to new acto~ vehicle 

deale~s in this state or who maintains distribute~ 

~ep~esentatives in this state. 

131 •Dist~ibuto~ branch• •eans a b~anch office 

maintainea o~ availed of by a dist~ibuto~ o~ wholesale~ to~ 

the sa1e of new aoto~ vehicles to new .oto~ vehicle deaters 

in this state fo~ di~ecting 0~ supervisina its 

~epresentatives in this state. 

(4) •Facto~y b~anch" means a b~anch office maintained 

0~ availed of by a manufacturer for the sale of new moto~ 

vehicles to dist~ibuto~s 0~ fo~ the sale of new mota~ 

vehicles to new moto~ vehicle deale~s in this state o~ to~ 

ai~?CLing o~ supe~vising its ~ep~esentatives in this state. 

(~) •Franchise• means a cont~act between o~ among two 

ur mo~e pe~sons when all of the following conditions a~e 

includeG: 

{a) a co~me~cial ~elationship of definite du~ation o~ 
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continuing indefinite duration is involved; 

(o) the franchisee is granted the right to offer, 

sell, and service in this state new motor vehicles 

manufactured or distributed by the franchisor; 

(c) the franchisee, as a separate business, 

constitutes a component of franchisor•s distribution system; 

and 

(d) the operation of the franchisee's business is 

substantially reliant on the franchisor for the continued 

supply-of new ~otor vehicles, parts. and accessories. 

(6) •Franchisee• .eans a person who receives new •otor 

vehicles fro• the franchisor under a franchise and who 

offers, sells, and services such new •otor vehicles to and 

for the general public. 

(7) •Franchisor• means a person who manufacturers, 

imports, or distributes new motor vehicles and who may 

enter into a franchise. 

(6) •Importer• me~ns a person who transports or 

arranges for the transportation of a foreign manufactured 

new Dotor vehicle into the United States for sale in this 

state. 

(9) "Manufacturer• ~eans a person who manufactures or 

assembles new ~otor vehicles or who manufactures or installs 

on previously assembled truck chassis special bodies or 

equip~ento which when installed form an inteoral ~art of the 
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new sotor vehicle and which constitutes a 01ajor 

manufacturing alteration, but does not include a person who 

installs a camper on a pickup truck. 

(10) NHotor vehicle• means a self-oropelled vehicle 

incluaing without limitation an automobile, motor bus, 

motorcycle, trucko and a truck-tractor. 

(11) •New motor vehicle dealer• means a person who 

buys, sells, exchanges, or offers or atte•pts to neqotiate a 

sale or exchange or any interest in or who is engaged in the 

business of selling new •otor vehicles or used •otor 

vehicles taken in trade on new motor vehicles. 

(lZ) •Oepart.ent• means the department of j~~~ 

b~S REGULATIONo 

Section z. Persons subject to licensing. (11 No 

•anufacturer. distributor. factory branch. or distributor 

brancn aay engaQe in business in Kontana except in 

accordance with the requirements of this act. The provisions 

of this act do not apply to a public officer engaged in the 

discharge of his official duties or to a trustee, receiver, 

or otner officer acting und~r the jurisdiction of a court; 

to financial institutions disposing of repossessed vehicles; 

or to a person disposing of his personal vehicle. The 

provisions of this act regulating and I icensinc 

manufacturers, distributors, factory branches, distributor 

brancnes, and franchisors aoply only to those manufacturers. 
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oist~ibuto~s, factory b~anches, dist~ibuto~ branches, and 

f~anchisors of motor vehicles as defined by this act. 

(2) A 

dist~ibuto~ 

11anutactu~e~, aist~ibuto~. facto~y b~anch• 

b~anch, impo~te~, o~ f~anchiso~ t~ansacting 

business within Montana by offering, selling, trading, 

consic,ning, or othe~wise transfe~~ing a new motor vehicle to 

a new .not or vehicle dea I e~ must be 1 i censed by the state of 

nontand• The departMent shall issue licenses to qualified 

applicants upon receipt of a license fee in the amount of 

515 accompanied by the inforW~ation required in this· section. 

The following infor11ation shall be submitted by an applicant 

upon fo~ms supplied by the department: 

(a) the na~ and address of the applicant; 

(b) the 11ake and .adel of each new 110to~ vehicle to be 

f~anchised; 

(c) tne name and address of each of the applicant's 

trancnisees within the state; and 

(~) the name and address of each factory branch, 

distrioutor branch. aqent o~ rep~esentative within the 

state. 

(3) The license may be renewed each year if the 

applicant is in compliance with the provisions of this act, 

remits a renewal fee in the amount of 515, and notifies the 

aepartment 

supplied. 

of any changes 

_,_ 

in the information previously 

SB 386 
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141 No new motor vehicle may be sold in this state 

unless either the manufacturer on direct dealership of 

domestic venicles, the importer 

vehicles on direct dealership, 

of 

or 

foreign manufactured 

the distributor on 

inoirect dealerships of either do~~estic or foreign vehicles 

is licensed as provided in this act. The obtalninq o~ a 

lic~nse und~r this act conclusively establishes that a 

manu~3Cturer, distributo~, or importer is sunject to the 

laws of this state regulatinq llanufacturers, importers, and 

distributors. 

Section 3. Adllinistration. The department shall 

supervise and regulate all persons required by this act to 

be licensed. In the supervision and regulation thereof the 

department .ay: 

Ill make investi9ations it considers necessary; 

(21 conduct hear inos and compel attendance of 

witnesses at the hearings pursuant to Title 82o chapter 

and 

"t2; 

(3) prescribe rules it determines necessary to carry 

out the provisions of this act. 

Section 4. filing agreeDent product liability. 111 

A franchisee must, at the time he applies for a new motor 

vehicle dealer licens~ under the provisions of 53-llB file 

with the 

aqree.,ent 

department d certified copy 

with a llanuf3cturer and a 

-1>-

of his written 

certificate of 
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appointment as dealer or distributor. Tne certificate of 

appointment must be signed by an authorizea agent of the 

P>anufdcturer of domestic vehicles whenever there is a direct 

•anufacturer dealer agreement or by an authorized aqent of 

the distributor whenever the manufacturer is wholesaling 

through an appointed distributorship. The certificate ~ust 

be signed by an authorized agent of the importer of 

forei]n-made vehicles whenever there is a direct 

i ~aporter-dealer agreeonent or by an authorized agent of the 

distributor whenever there is an indirect distributor-dealer 

agreement. The distributor•s certificate of appointMent must 

be signed by an authorized agent of the manufacturer of 

do•estically •anufactured vehicles or by an authorized agent 

of the •anufacturer or importer of foreign made vehicles. 

(21 A franchisee need not file a written agree•ent or 

certificate of appointment if the manufacturer on direct 

dealerships or distributor on indirect dealerships or 

importer on direct dealerships uses the identical basic 

agree•ent for all its franchised dealers or distributors in 

tnis state and certifies in the certificate of appointment 

that the blanket agreement is on file and the written 

agreeaent with the particular dealer or distributor. 

respectively• is identical with the filed blank~t agreement 

and that he has filed with the department one such aoreement 

toqetner with a list of tr3nchised dealers or distributors. 
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(31 A manufacturer. distributor. or importer shall 

notity the depart»ent within 30 days of any revision of or 

addition to the basic agreement on file or of any franchise 

suppleMent to the agreement. Annual renewal of a certificate 

tiled as provided in this section is not required. 

(4) A manufacturer on direct dealerships• distributor 

on indirect dealerships. or importer on direct dealerships 

who has filed with the department an agree•ent used by all 

its franchisees in this state together with a list of all 

sucn franchisees and who fails to notify the department 

within 30 days of any r~vision. change. or addition thereto 

~s guilty of a misnemeanor and upon conviction shall be 

fined not to exceed S500. 

(51 A .anutacturer .ust file with the department a 

copy of the del>very and preparation obligations required to 

be perfor•ed by a dealer prior to the delivery of a new 

motor vehicle to a buyer. These delivery and preparation 

obligations constitute the dealer•s only responsibility for 

product liability as between the oealer and the 

manufacturer. Any mechanical. body• or parts defects arisino 

fro• an express or implied warranty of the manufacturer 

constitute the manufacturer•s product or warranty liability 

only~--fE~~VEbo THAT THIS SECTION SHAll~ EffECT 

Itlf~aL~LONS OF NEW MOTOR VEHIClE PEALERS TQ~KM SUCH 

~&AUIY REPAIR AND MAINTENANCE AS HAY BE RE~UI&ED nX LAW OR 
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~Ubl&&kl• The r.anufacturer must compensate an authorized 

dealer who performs work to rectify the manufacturer•s 

product or warranty defect or detivery and preparation 

oblio3tions at the dealer•s regular established retail rate 

for similar work. 

(6) The dealer must furnish the purchaser of a new 

vehicle with a signed copy of the manufacturer•s delivery 

and preoaration requireaents indicating that each of those 

requireeents has been perfor.ect. 

Section 5. Lieitations on cancellation and 

termination. (1) Notwithstanding the termso provisions, or 

conditions of any agreement or franchiseo no franchisor aay 

cancel, tereinate, or refuse to continue a franchise unless 

the franchisor has cause for ter•ination or noncontinuance. 

(2) No franchisor may enter into a franchise for the 

purpose of establishing an additional new motor vehicle 

deatership in any community in which the sa.e line-make is 

then representea unless there is good cause for an 

additional new motor vehicle dealership unaer a franchise 

and that it is in the pub\ ic interest. 

(3) If a franchisor seeks to terminate or not continue 

a fr~nchise or seeks to enter into a franchise establishing 

an additional new motor vehicle dealership of the same 

I ine-~ake. the franchisor shall. ·~hT"-~e-d~-e+ NUl-LEiS 

IttAd__lQ__Q&ri_ PRIOR 10 the intended action. and the 
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franchisee may, at any time. file a notice with the 

department of intention to terminate or not continue the 

trancnise or to enter into a franchise for additional 

representation of the same line-make. No notice of intention 

to terminate or not continue a franchise may be requirea 

fron a franchisor until the conclusion of any review 

proceeding of that intention offered to 

under the franchise. This section does 

intended termination or noncontinuance of a 

the franchisee 

not apply to an 

franchise that 

the franchisee elects voluntarily, pursuant to a plan 

established oy a franchisor, 

arbitration. 

to submit to binding 

(~) Upon receiving a notice of intention under the 

provisions of subsection (3) of this section, t~e department 

shall, within 5 days of receipt of a notice of ·intention, 

send by certified mailo with return receipt requested, a 

copy of the notice to the franchisor and to the franchisee 

whose franchise the franchisor seeks to establish, 

terminate, or not continue. If the notice states an intent 

to establish an additional new .otor vehicle dealership, a 

copy of the notice shall be sent within 5 days of receipt to 

all franchisees in the co~munity who are then engaged in the 

busin~ss of ofterinq to sell or selling the same line-make • 

lopies of notices shall be addressed to th~ principal place 

of business of each recipient and to the statutory aaent of 
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each corporate recipient. rhe department may also oive a 

copy ot the franchisor•s notice to any other parties whom 

the depart~ent may consider interested persons. such copy to 

be in the form and substance and given in the manner the 

department finds appropriate. 

(5) A person who receives or is entitled to receive a 

copy of a notice provided for in subsection (4) of this 

section •ay object to the approval of the proposed action by 

filing a written objection with the department within 15 

days fro• the date the notice was received by the person 

entitled to receive the notice. If no objection is filed 

within 15 days fro• the date the notice was received, the 

proposed action shall be approved. 

(6~ If a ti.ely objection has been filedo the 

depart•ent shall enter an order fixing the time• which shall 

be within 30 days of the date of the ordero and place of a 

hearing on the objection and shall send by certified mail 

with return receipt requested a copy of the notice provided 

for in subsection ('t) of this section. 

(7) The department m~y upon request continue the date 

of hearing for a period of 30 days and may upon application• 

out not ex parteo continue the date of hearino for an 

additional period of 30 days. 

(8) Upon hearing, the franchisor has the burden of 

proof to establish that ~ood cause exists to t~rminate or 
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not continue the franchise. When there is an objection to 

the establishment of a new motor vehicle dealership, the 

ourden of proof that good cause does exist shall be with the 

franchisor • 

{~) The rules of ~vidence for such hearinq shall be 

tnose found in Title 82o chapter %2. The department shall 

reasonaoly apportion all costs between the parties. 

(10) Notwithstanoing the ter•s• provisions, or 

conditions of an agreement or franchise, the followinq do 

not constitute good cause for the ter•ination or 

noncontinuance of a franchise: 

(a) a 

dealership; 

change ,n ownership of the franchisee's 

(b) the fact that tne franchisee refused to purchase 

or accept delivery of a new .otor vehicle, parto accessory, 

or any other ca..odity or service not ordered by the 

franchisee. 

(11) In instances where the change in ownership has the 

effect of the sale of the franchise. the franchisor may not 

without good cause withholo its consent to the sale. Good 

cause relates only to the 

managerial capabilities or to 

transferee•s financial 

the inability of 

and 

the 

transferee to co~ly with a state or federal law relating to 

new motor vehicle dealerships. The burden of establishinG 

good cause is uoon the franchisor. 
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(12) Notwithstanding the ter•s• provisions~ or 

conditions of an agreement or franchise, in the event of the 

sale or transfer of ownership of the franchisee's dealership 

by sale or transfer of the business or by stock transfer to 

the d~aler•s spouse, sono or daughter, the franchisor shall 

give effect to such a change in the franchise unless the 

transfer of the franchisee's new motor vehicle dealer's 

license is denied or the new owner is unabte to obtain a 

licens~ under the laws of this state. 

(13) The department may issue subpoenaso ad•inister 

oaths, co•pel the attendance of witnesses, and production of 

books, papers, documents, and all other evidence. The 

department may apply to the district court of the county in 

which the hearing is held for a court order enforcing this 

section• The hearing shall be conducted pursuant to Title 

82, cnapter 42. 

(14) If a franchisor enters into or attempts to enter 

into a franchise, whether upon termination or refusal to 

continue another franchise or upon the establishment of an 

additional new motor vehicle dealership in a community where 

the same 

complying 

~3-ll!l may 

1 ine-make is then represented without first 

with the provisions of this act, no license under 

be issued to that franchisee or prooosed 

franchisee to enga~e in the business of sellin~ new motor 

vehicles •anufactured or distributed by that franchisor. 
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(1~) ln determining whether good cause has been 

established for terminating or not continuing a franchise, 

the department shall take into consideration the existing 

circumstances, including but not li~ited to: 

(a) amount of business transacted by the franchise; 

(b) investment necessarily maoe and obliqations 

incurred by the franchisee in the perforMance of his part of 

the franchise; 

(c• permanency of the investMent; 

(d) ~hether it is injurious to the public welfare for 

the business of the franchisee to be discontinued; 

(e) whether the franchisee has adequate new •otor 

vehicle facilities, equip-nto parts• and qualified 

management, saleso and service personnel to reasonably 

provide consumer care for the new ··otor vehicles sold at 

retail by the franchisee and any other new aotor vehicle of 

the same line-make; 

(fl whether the franchisee refuses to honor warranties 

of the franchisor to be perforaed by the franchisee if the 

franchisor reimburses the franchisee for such warranty work 

perforMed by the franchisee; and 

(g) except as provided in subsection (10) of this 

section, failure by the franchisee to substantially comply 

~ith those requireMents of the franchise that are determined 

by th~ department to be reasonable and Material. 

-14- SB 386 



1 

L 

3 

4 

~ 

b 

1 

II 

~ 

10 

11 

12 

13 

14 

15 

16 

11 

11! 

.., 
20 

21 

u 

23 

24 

2:1 

56 038&/04 

I 16) In deter;'lllning whether gooc cause has been 

established tor entering into an additional franchise for 

the same line-make the <lepartment sohall take into 

consideration the existing circu•stances, including but not 

limited to: 

(a) amount of business transacted by other franchisees 

of the same line-make in that community; 

(D) invest.ant necessarily •ade and obligations 

incurred by other franchisees of the same line-make in that 

ca..unity in the perforeance of their part of their 

franchises; and 

(c) ~hether the franchisees of the same line-•ake in 

that coemunity are providing adequate consu.ar care for the 

ne~ .otor vehicle products of the line-aake which shall 

include the adequacy of new motor vehicle dealer sales and 

service facilities, equipaento supply of parts, and 

qualified •anagement, sales, and service personnel. 

(11) A transcript of the testimony of each witness 

taken at the hearing shall be made and preserved. within 30 

days after the hearing, the department shall make written 

findings of fact and conclusions and enter a final order. 

118) Any party to the hearing before the department may 

appeal pursuant to Title 82, chapter 42. 

Section 6. Coercion prohibited. Ill A manufacturer of 

ne~ motor vehicles, factory branch, distributor, distributor 
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brancn, importer, fielo representative, officer, anent, or 

any representative thereof may not coerce or attempt to 

coerce a new motor vehicle dealer to accept delivery of a 

new motor vehicle, a part, or an accessory therefor, or any 

other commodity that has not been ordered by the dealer. 

(L) A manufacturer, factory branch, distributor, 

distributor brancho importer, field representative, officer, 

agent or representative thereof say not coerce or atte•pt to 

coerce a new motor vehicle dealer to enter into an aoreement 

with such .. anufacturer, factory branch, distributor, 

distributor branch, or representative thereof or ao any 

<>th r act unfair to the dealer by: 

(a) 

existing 

threatening to 

between the 

cancel or not renev a franchise 

manufacturer, factory branch, 

distributor, distributor branch, or representative thereof 

and the dealer; or 

{b) threatening to withhold, delay, or disrupt the 

receipt of nev motor v~hicles or any motor vahicle parts or 

supplies ordered by the dealer from the manufacturer, 

factory branch, distributor, distributor branch, importer, 

or representative or agent thereof. 

~ection 1. Penaltieso. (1) A person who violates any 

provision of this act is guilty of a misde.eanor and upon 

conviction shall be fined not less than $500 or more than 

$loOOJ for each violation. Each day that a violation 
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continues or occurs constitutes a separate violation. 

(2) If any nev motor vehicle dealer incurs pecuniary 

loss due to a violation of this act by a manufacturer. 

distributor. importer, or factory branch or representative 

or agent thereof, the dealer may recover damages therefor in 

a court of competent jurisdiction in amount equal to three 

times the pecuniary loss, together with costs including 

8 reasonable attorney's fees. 

9 Section 8. Cease and desist orders. When the 

10 department has reasonable cause to bel ieveo from in-formation 

11 furnished to or from an investigation made by it, that. any 

12 person is engaged in any business regulated by this act 

13 without being licensed as required, it shall im~diat.ely 

14 issue and serve upon such person, by certified mail, a cease 

15 and desist order, requiring him to cease and desist from 

16 further engaging in that business. Upon failure of that 

17 person to comply with the order, the department shall file 

18 an action in the district court of lewis and Clark County to 

19 restr~in and enjoin the person from engaging in the 

20 busin->ss. The court in the action sha11 proceed as in other 

ll actions for injunctions. 

22 ~~iON 9. EFFE~E_ DATE• THIS ACT SHALL 6E 

23 ~t£~ UPON PASSAGE_ANULAPPRQYAL ANU SHAll BE APPLICABLE 

2't .IlL.-JII.J.._&,Cli_AfiiLliiANSAC.TIUNS COMMENCEP__QR, LOMPLEl.EILAEI.f& 

l~ ~EEEECTIVE OATEs 
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:..t;,CIIOI'< 10 • S EltERAti ILITY, IF A PART OF THIS ACT lS 

i~~L-All VALID fA&lS THAI ARE SEVERABLE FROM IHE_INVALID 

~A&L_&fMAIILllL.ff.ffC.h_l.f A PARI OF THIS ACT IS INYALIP IN 

~~~_Qf_~PLICATIQNSt THE PARI REMAINS IN EFFECT 

.liL_AL.L._VAUIL_AI~.Pl.U.AllONS THAT ABE SEVERABLE FROH THE 

~~ALIU APPLICATIONS. 

-End-
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