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4 A Bill FOR AN ACT ENTITlED: •AN ACT TO 

5 WATER USE ACT TO ClARIFY EXISTING WATER RIGHTS, TRANSFER OF 
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WATER RIGHTS, CHANGES IN WATER RIGHTS, AND ABANDONMENT OF 

·,;ATER RIGHTS; AMENDING SECTIONS 89-672t 89-893, 89-894t 

89-8-lOlo AND 89-8-104o RoCPM. 1941; AND REPEAliNG SECTIONS 

9 89-892 AND 89-895o R.C.M. 1947.• 
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ll BE IT ENACTED BY THE lEGISlATURE OF THE STATE Of MONTANA: 
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Section 1. Section B9-872o R.c.H. 1941o is aftended to 

read as follows: 

"89-872. Declarations of existing rights. Ill Any 

court dgcree ~icatjng water rjghts jn__g_ proceeding 

commenced ;>rior __j;.JL~ h 1914• sbalL_JHL final and 

~ti!Ciilt.~ to all SlJI.i.:i.ti~_Lj_gbts thereb¥..--~.Ojw1i.r.a1.~* 

Upon receipt of a certifigd copy of any such court decree, 

the department shall file the decree and recorQ the _Ll~hts 

l~.J.wru:.aliz..i:d record ~ys1em esU.hli ... sll!iBL~w:suant tp 

82-870. 

t+tfZl As to all o1her rj~hts, ~"e the department 

shall obtain from the district court an order pursuant ta 

section 69-673 requiring each person claiming an existing 

25 right within a specified area or from a specified source to 
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file a declaration of ezisting right within cne t1) yea~ 

after the effectiYe date of the order. the depart•ent shall 

publish notice of the crde~ cnce a week for tour (4) 

consecutive weeks prior to its effectiYe date in a newspaper 

of general circulation in the affected area. Before the last 

date of publication, the depart•ent shall alsc ser~E a copy 

of the order by certified aail npon each appropriator cr his 

successor in interest within the specified area c~ fro• the 

specified source who has requested aailed notice of the 

order or of who• the depart•ent can readily obtain 

11 knowledge, and to each person owning or being possessed of 
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lands bordering on the strea• or source as ascertained fro• 

the land ownership records of the appropriate county. !he 

departaent shall file in its records procf cf serYice of the 

notice by affidavit of the publisher in the case of notice 

by publicaticn, and by its own affidavit in the case ot 

service by •ail. 

~~ill The depart•ent of fish and ga•e •ay xepresent 

the pubiic for purposes of establishing any prior and 

ezisting public recreational use in ezisting right 

deter•inations under this act, p~ovided that the foregoing 

shall not be construed in any •anner as a legislative 

determination ot whether or net a recreational use sought to 

be established prior to July 1, 1973, is or was a beneficial 

use. 
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~i!l A declaration shall be Bade onder oath by each 

person claiaing an existing right to use water within the 

specified area or froa the Sfecified source on a fora 

provided by the departaent. The departaent shall Bake the 

forBs available through its offices and the.offices cf the 

county clerks and reccrders. the inforaation required ty the 

departBent aay include, but is not liaited to, the date of 

appropriation, the date the water vas first applied to a 

beneficial use, the aaount of water appropriated, the 

purpose of the appropriation, the place and aeans of 

diversion, the place of use, the tiae during which the water 

is diYerted and used each year, and a true copy or the 

docket nuaber of any judicial decree, notice, or other claia 

or evidence upon which the existing right vas initiated or 

is based. 

~121 Declarations shall he sent tc the departaent by 

certified Bail, with a return receipt requested. The return 

receipt is conclnsiYe evidence of receiFt, by the 

departaent, of the declaration." 

Section 2. Section 89-893, B.C.!. 1947, is aaended to 

read as follows: 

•89-893. Transfer of apfrcpriation right. i4t The 

right to use water under a ferBit or certificate cf water 

right shall pass with a conveyance of the land, or transfer 

by operation of law, unless Sfecifically exeapted therefroa. 
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All transfers of interests in appropriation rights shall te 

without less cf priority. 

fill 'floe ~eFsaa Feee~via~ lhe ap~F&prial~ea ~ateretit 

shall tile with the ieeartaeat aatiee at the leaasta.--ea--a 

131 Aa aeeea&riate£ aay aat seveF all er aay past e~ 

aa apppeprial~aa Fi~at tea• the laai te vhieh it ~E 

apperteaaet, B£ sell ~he appeeprialiaa ri~hl teE eth~ 

perpeees &F le ethe£ laais, er aahe the appeepeiatiea _..,., 

&£eaasei ehaaae if it ialeaaiaee that the areaasei- ahaaee 

w•¥& --· W WO&-UCJ -····- , •• &£~--- W& wwwqa r---·--· -~ 

lhe iepaetaaat iataFaiaas that the peapaaei ahaa9e •~9ht 

aive£aely atteat tee Fi9hta at ethaE peesaas, aetiee at the 

89 881o It the iepaEtaeat lhea ial&FBiBBS that 88 Bhjeati&a 

tilei hy a persaa vhese Fi~als aay he affeat~at•s a 

•alii e~jeet~ea le the pFepesei ehaa9e, the iefaEtaeal shall 

heli a heaFi&! theEeea pei&F ta its appF&¥al &E ieaial at 

et aestiea &9 Q&~ ~~~ aai heariaes shall -he- heli ia 

ae&eFiaaee vita seetiea 89 i83o" 

Section 3. Section 89-894, B.C.!!. 1947, is aaended to 

read as fcllclils: 

-4-
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"1!9-€94. Abandonment of appropriation right. (11 If 

an approp~iator ceases to use all or a part of his 

approp~iation ~ight with the intenticn of vbclly or 

partially abandoning the right, or if he ceases using his 

apfro•riation right according to its teras and conditions 

with the intention of not ccaplying with those teras and 

conditions, the appropriation right shall, to that extent, 

be dee•ed considered abandoned and shall iaaediately expire. 

{2) If an appropriator ceases to nse all or part of 

his appropriation right, or ceases using his appropriation 

right according tc its teras and conditions, for a period of 

ten [10) successive years, and there vas vater availatle for 

his use, there shall be a priaa facie presuaption that the 

appropriator bas abandoned his right in vbole cr for the 

part not used. 

~~-~is ses•iea aeee &9' a~flf *9 9Mis,ia~~~ 

~· 
Section 4. Section 

to read as follows: 

89-B-10 1, B.C.!. 19111, is aaended 

"89-8-1C1. Penalties. A person who violates o~ refuses 

or neglects to complJ with ~&as 1' 111, ~8 411, aaA--~~ 

~€9--ESC (1) r-~~ 89:2 Ptr nol 89 892 (3) 1 et *ltis ae*w c~ 

~ any orde~ of the departaent7 or ~ any rule of the toa~d7 

is guilty of a aisdeaeano~.· 
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Section 5. Section 89-8-1Cq, B.C.ft. 19q7, is 

to read as follows: 

"89-8-10q. Definitions. Unless the context 

requires cthervise, in this act: 

(1) "Departaent• aeans the departaent cf 

resources and conservation. 

aaended 

clearly 

natu~al 

(2) "Basin" means the Yellowstone Biver Easin. 

(3) "Application" aeans an application fo~ a perait 

under the ftontana iater use Act to appropriate surface ~ater 

froa any source of supply within tbe basin for either cr 

both of the follo~ing purposes: 

(a) a reservoir with a total planned capacity of 

fourteen thousand (14,0CO) acre feet or more. or 

(b) for a flov rate greater than taenty {20) cubic 

feet of water ~er seccnd. 

~ 

(4) -"Reservation" means 

prcvided fer by section 89-890 

Act." 

of 

a Leser,-ation of water 

the ftontaoa vate1: Use 

Section 6. Repealer. Sections 89-892 and 89-895, 

B.C.ft. 19q1, are £epealed. 

-End-

-6-



' 

4,th legisl~ture Stl 0376/02 

1 

2 

3 

't 

5 

& 

1 

a 

-~ 

HI 

11 

12 

13 

14 

15 

lt 

u 

1i3 

19 

20 

21 

22 

,i] 

2<t 

25 

Approved by Co~ittee 
on Agrivulture Livestock 
& Irrigation 

SENATE BILL NO. 376 

INTRODUCED BY IlO'fLAN, STORY, TuRNAGE, 

M~NLEY, GRAHA~t GALT, BERGRENo DOVERo HUR~AY, FLYNN 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND THE MONTANA 

~ATER USE ACT TO CLARIFY EXISTING WATER RIGHTS• ANU TRANSFER 

uf WAIER RIGHTSy-EH~~6ES-~N~~-R+6HTST-~~S~~-9F 

W*TER--M~&HTS; AMENDING SECTIONS 89-872o 89-893, 89-894, 

89-6-tOlo AND 89-B-104• R,C,H. l947~~~RE~~~-SE£~ 

a~69~-~B-89-89Sy-RwEYHw-+~~." 

tiE IT E~ACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 89-672, R.c.H. 1947, is a.ended to 

read oS follows: 

•<N-612. Declarations of existinq rights. Ill Any 

-"QUU_lie"il.~,illlli~~l!l.il.te.l:. rights in a proceeding 

-"WD.!Ili:lll:.!lil n j or tg__.l\.ll¥---h.-_jtl4, shall be f j oal am1 

~Qn~usive ai-~ all exjstjng rights thereby adiudjcated. 

ll;uuLU.~i.QLaL .. Jl~tH i ed copy of any syc[L~d._~~ 

1~~~&-aliH~RH~lALEHfHI BY THE PRESENT CWNEB S~TTING 

Ellftltl_1tlE__BILHI__~_QWNERSHIP• THE PLACE OF DlVERSIONo THE 

l!LAC.L:.l~Ja-Itif.__li\l~a:\ __2E--A!Jl.f.~li<ATE D, AttD QJ HES 

~tiE.QBMilO!L_B..f.~I.BE1UJ:WfB RULES ADOPTED BX THE DEPAB.TI'IENT, 

.ttl!l_d~artm!IDL.5.ba..l.Ltil.e......t.lli:_d~~illliLU!~ttlL r i ~ht:; 

.iD-J.D.e_~;itlll.UI.l.i..Z.!.HL-L!!!:.ll!.:ILJ.~GStab! j soe'L.pj.[rsuaot to 

SECOND R E A D I N G 
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..lli::li.I 'h 

tttLZl As to ali_ other rights~ The 10£ d~partment 

shall obtain from the district court an order pursuant to 

sectiDn 89-873 requiring each person claiming an existing 

right within a specified area or from a specified source to 

tile a declaration of existinq right within one (1) year 

after the effective date of the order. The department shall 

publish notice of the order once a week for four (4) 

consecutive weeks prior to its effective date in a newspaper 

of general circulation in the affected area. ~efore the last 

date of publication, the depart~ent shall also serve a copy 

of the order by certified mail upon each appropriator or his 

successor in interest within the specified area or from the 

specified source who has reouested mailed notice of the 

order or of whom the department can n•ad i 1 y obtain 

l<no..,led'Je• and to each person owning or beinq possessed of 

lands bordering on the stream or source as ascertained from 

the land ownership records of the ap?ropriate county. The 

department shall file in its records proof of service of the 

notice QY affidavit of the publisher in the case of notice 

DY p~blication, and by its own affidavit in th~ case of 

servi-:~ by 'flail. 

tetLll The department of fish and game may represent 

tne -,•Jbl i c for purpos<>s of estab 1 ish i ng any nr ior and 

existin1 public recreational use in existin!J right 

-2- SB 376 
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determinations under this act, orovided that the foreooing 

shall not be construed in any manner as a 1eqisl3tive 

determination of whether or not a recreational use sought to 

be established prior to July 1, 1973, is or was a beneficial 

use. 

trtL~ A declaration shall be ~de under oath by each 

person claiaing an existing right to use water within the 

S?ecified area or from the specified source on a form 

provided by the department. The department shall make the 

foras available through its offices and the offices of the 

county clerks and recorders. The information required by the 

department may include, but is not limited to, the date of 

appropriation, the date the 

beneficial use, the amount 

water was first applied to a 

of water appropriated, the 

purpose of the appro~riation, the place and means of 

diversion, the place of use, the time during which the water 

is diverted and used each yearo and a true cony or the 

docket number of any judicial decree, notice, or other claim 

or evidence upon which the existino right w~s initiated or 

is based. 

t3ti21 Declarations shall be sent to th~ deoartment by 

certified mail, with a return receiot request~d. The r~turn 

receipt is conclusive evidence of receipt, by the 

department, of the declaration.• 

S~ction ?. Section 89-593• R.C.~. 1947• is ~nt~nded t~ 

-3- S'• 376 
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read ~s follows: 

Mt;9-893. Transfer of appropriation right. t+t.Lll The 

right to use water under a permit or certificate of water 

right shall pass with a conveyance of the land, or tr~nsfer 

by operation of law, unless specifically exempted therefrom. 

All transfers of inter~sts in appropriation rig~ts shal 1 b~ 

without loss of priority. 

trt--~he--pe~Oft--r~e~+~g-~he-epprepr~e~Oft-~~~~~t 

~he++-+~~-~+th-tfte-dep&r~~fte~e~-e+-~~-~~~+~--Oft--~ 

+era-pr~~er+bed-&y-~~~~-

t3t--~-e~~&pr+etor--.ey~~-seve~e++-er-&ny-~rt-e+ 

e"--~repr+e~~eft--r+~t--+~m-~he--+eftd--te---"+eh--+t--+s 

e~~r~ftftft~--er--se++--the--epprepr+at+eft--r+~+er-et~ 

~uree~@~-or~e-etner-+~~ST-er-.ake~he-eppr~~~eft--r~~ 

ePJ>!H't~-M-te-otf>t@~+eft~y-~hettt-ebH+trift!fl"1"+er-flel""'"eY11+ 

+re.--~he--ee~r~.--~he--ftepert~-~&++--eepre¥@--th@ 

~repe~d-eh~ge-++-+t-d~~~rMi"~~ t~--~e--prepe~ed--ehe~e 

w+++--~et--Mive~y--lri"feet-tl'le-r+.,.,t-e+-,.ther-....,~---£+ 

t"~-~~pertm~t-deterM~~-tftet--th~--p~~e~--eh~~--~+.,.,~ 

edver~+y--~+~et-the-r+q~-e+-e~her-peree"ey-"ot+e~~+-th~ 

p~p~ee-ehe"~-she++-be-q+v~+ft--eeee~&ftee--w+th--~et+e" 

89-&8+•--++~h~-e~ertme"~-the"-d@~erm+fte~-thet-e~ebjPet+e" 

+++~~-by-e-pe~""-whe~@-r+e~--mey--be--e++~et~--etet~--e 

ve++e~bjeet+Oft-te-~e-pr~~d-eheftg~y-the-d~er~e"t-~e++ 

he+d--e--heer+ne--theree"-pr+er~e-+t-~preve+-er-de~e+-e+ 

-4- SB 376 
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af--~~e~+en--6~-&&i--t~t-~d--h@&r+~~~ha++--~--~d--+n 

ae~rdane@-w+~-~e~+en-89-ft~w 

Lll__lHE PERSQ~ RECEIVING THE AfPBOPRlAIION INTEREST 

~~_ELlf_WITH T~E OEeARTMENT NOTICE OF THE TRANSFER ON A 

~~ESCRIBED BJ THE QEPARTKENJ. 

tll LA}_AM__Af£ROPRIAIOR MAX SEVER ALL OR ANY PART Of 

AM__AP£ROPRIATION RIGHI_ ERQH · THE LAND TO WHICti__ll__lS 

AP£UR~NT ANQ TRANSFER THE APPROpRIATION RIGHI TO QIHEB 

~AH~AKIHG THE APPRDPRIATIQN APPURTENANT IQ THE OTHE& 

~AH~ ?RDVIQED THAT THE APPROPRIATIQN IS USED SOLELY fQR 

~ULTURAL PURpOSES. 

tal AN APPRDPRIAIOR HAY NOT SEVER ALL QR ANY PA&l__Of 

AH-_APPROPRIAIION RIGHI FROM THE LANQ TO WHICH II _LS 

AfRU&IfNANI 08 SEll IHE APPRQPRIAIION RIGHI--EO& AHY QIHE& 

.P.URfQ~L-'tlll:UlUL_llJHAltill:ili PR IDS APPRDV~_ERll1L-Il:lE 

~A&lb~LL-ltif_pffARTHFNT SHALL APPROVE THE PROPOSED CHANGE 

~f_ll_u~ERHI~ES THAI THE PROPDSEP CHANGE WILL ~ADVERSELY 

AE.llLLI.l:!L&Uil:l1S __ QE OIHER HRSO~IE IHE OEPARIHENT 

U~~dlHfi__ltlAJ__JHE PBOPQSEQ CHANGE HIGdT AQVERSELX AffECI 

~til_i!.Uiti.IL2.f_jlll:lf.JL..P.fliQifiL-WlliCE Of ll:!L PRoPOSED ...Ll!Alliif 

SdALJ.._Qf._(il.tf.J:L_liL_A~QJWAtiUJI.lll:LSf.I.T I ON 89 S8l. -lLII:lf. 

.Qf.U&IM f.NLiliflL.QilE&IL!if.S THAI AN OBJ.filliili___lllfll____!!X_! 

£10B.SJ:l.:Lill:i'1Sl: RIGHLLMAY i"lE t.EEECIEQ STAlES LVAUP ufiJECIIOti 

~L~k_.P.IU)POSEP CHArlGEo IHE ::JEPARUIE!iLS.t!Al.LliQL!LA HEARING 

-j- SB 37'> 
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~t:IJ;lif.ill:LflllllR_l!LliLAP.PEOYAL QR PENIAL QE THE PRQPQSEQ 

.C..rlAllii~_QaJ.fc..Ll.QH_S_~~.L.l f!!EH THE REQUIREMENTS Of SECTioN 

ll.i::il.llliZ.LA!ilLJ:lf.A!U.fi.GLSHALL BE HELP IN At:CORQANCE .JUil:l 

S!;{.llulLll.t~ • 

Section 3. Section 89-894• R.c.H. 1947• is amended to 

read '>S follows: 

an 

•s9-894. Abandonaent of appropriation 

appropriator ceases to use all or 

the intention 

riqht. (l) 

a 

of 

part of 

wholly 

If 

his 

or appropriation right 

partially abandoning 

with 

the righto or if he ceases using his 

appro?riation right according to its ter•s and conditions 

with the intention of not co~plying with those terms and 

conditions, the appropriation right shall, to that extent9 

be deemed considered abandoned and shall imaediately expire. 

(21 If an appropriator ceases to use all or part of 

his appropriation right, or ceases using his appropriation 

riqht according to its terms and conditions. for ~ oeriod of 

ten (lU) successive yearso and there was water available for 

his use, there shall ilea prima facie presumption that the 

appropriator has abandoned his right in whole or for the 

part not used. 

t~t-~n+s-~eet+en--~--~-e~p+y-te-~~~t+~-r~~~~ 

un~++-t"ey-fta¥e-bee"--d@~e~d--+"--eeeardefte@--w~h--~ft+~ 

~e~•" 

S~ction 4. S~ction 89-8-10lo B.C.~. 1947, is amended 

-6- Sf! 376 
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to re~d as follows: 

-89-8-101. Penalties. A person who violates or refuses 

or ne')l ects to com pi y with ~e<t~-H.-t~t ... -r&-f~h--MI<f---i!'J 

f3t--f89-8BO(l),..--69-H'J~--t~t,.-M~d-B9-&93-t3ti-o~-t~~-se'ty~ 

~~Ll1-DB~2=~2l1 or ot any order of the department,. 

or ot any rule of the b-:>ard,. is quilty of a misdeo.eanor." 

Section 5. Section 89-8-10~. R.C.M. 1941• is amended 

B to re~d ds follows: 

9 •a9-8-104. Definitions. Unless the context clearly 

10 requires otherwise. in this act: 

11 (1] •oepart•ent• ~ans the depart.ent of natural 

12 resources and conservation. 

13 (2) "Basin• means the Yellowstone River B2sin. 

14 (3) •Application• means an application for a permit 

1, under the Montana Water Use Act to appropriate surface water 

1& fro• any source of supply within the basin for either or 

17 both '3f the following purposes: 

18 (a) a reservoir with a total planned c~pacity of 

19 fourteen thousand (14.000) acre feet or more• or 

20 (b) for a flow rate ore~ter than twenty 1201 cubic 

21 feet of water per second. 

22 fn~-term-ft+~o--+~e+ude~--en--epp++ee~+on--ter--e~~o~+ 

23 under--~~+on-69-e'J~,.-*•E•~~~ ... -to-enenge-thP--pHr~~e-e~ 

24 u~ee I.bLlf.ii!LAUJ.L....ltif.lUDES AN APPLICATIOf:L_t.!JL....Af.fE.r.!Ul 

2, .LI!ill!OR.Ji. :Cli.2LI.D.._Ct:!Alli2Lll:l L.Rll~LUE_Ull.a 

-1- SB 376 
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(~) "ReservationM means a reservation of water 

provided for by section 89-8~0 of the Montana ~ater Use 

Act." 

5eet+en-~-~~~-----S~en~-H~-&9~-e~--B9-895y 

*•EwKw-~9~ ... -&r~e~edw 

-End-
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SeNATE SILL NO. 376 

INTRODUCED BY 30YLANo STORY, TURNAGE, 

"~Nl~Y, G~AH~~. GALT, HERGR~N, DOVE~, MURiAYo FLYNN 

A Bill FOR AN ACT ENTITLED: "AN ACT TO AHENO THE HONTANA 

~AT~R I!SE ACT TO CLIIRIFY EXISTII•G wATER RIGHTSy A:W. TRANSFEil. 

OF WA Tf R RIGHT Sy-E+!It+ISES-HI-4-fM ffi-fH6+i'fn-Aiffi-*~l4aff-ef' 

W~ER--*~SH~5; AMENDING SECTIONS B9-872o 89-893, 89-894, 

89-8-101, AND 89-8-104• R.C.He 1947t-AH&-REPTAt+HS--5EtrraHS 

a~-e9~-.,.Ne-a9-69~y-~~My-+~+." 

~2 IT ~~ACTED ev THE lEGISLATURE OF THE STATE Of MCNTANA: 

Section 1. Section 89-872, R.c.H. 1947, is amended to 

read as follows: 

•89-872. Declarations of existing riqhts. i.lJ._AD.t 

~~-W::~~j_u.d.i~ti!W-lt>l~~ in a pro~g 

~Willllli:D&.ed :>r i oJ:_J.JL_,!u.lX--.J.L-_l.214t shal L~i nal and 

~QQclus jye _a:;_~_a~tilllDil rj ghts t!Je~ll.ludjcated. 

lJWlll-U<~i.QL!l.f_a~titieiiJ;Qll~.D:t..-A!.tt.IL~U-deu.!Ua 

~JJliU;:ll;!LiU..Il:L..AJIU.iilll_sLHEtlf.til. BY THE PRfSttH Gi!Nf:R SETTING 

£QJ!, ll!_ll!f__BlJilii_ il.L.Oiilit&S..Iil£L-li:!~E-JlLJHY ~ R S I ON • llif. 

.f I.Ar.f._.ULIJ.S.f. .. L.lliE_J:iUim~-llf~jif:i IS R I GAll12L- ..... MD QT HE8 

~ill:o.&llAll!lli_B.flrulEE.IL.Utillil~.....ADOPTEP BY THE :JEt::.AiU.&lil.t. 

t~_d::l{l ilLU!lllL!il:J~Lfl~-!.ru:_des:.re;: and ~~-t!1:L~:> 

.in..........t.~_!antr.a.li.z.elL-L~IlliL~~llL~~<L12.U~llL..!..Il 
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trt~~~alL other rjghts. ~he tb~ d~partment 

sodll o~tain from the district co~rt an ord~r ?Ursuant to 

~ sacti~n 89-973 re1uirinq each person clain1in11 3n PXistino 
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2~ 

right within a soecified area or fro~ a specified source to 

file·> declaration of existinq right within one !l) year 

after the effective date of the order. The department shall 

publish notice of the order once a week for four I~) 

conse=utive weeks prior to its effective date in a newspaper 

of general circulation in the affected area. Before the last 

date of publication, the departMent shall also s~rve a copy 

of the order by certified mail upon each appropriator or his 

successor in interest within the specified area or from the 

specified 

order or 

source who has reauested mailed notice of the 

of whom th~ department can r<>adily obtain 

KnowledJe• and to each person owninn or being possessed of 

l3nds oordering on the stream or source as ascertained from 

the land ownershio records of the appropriate county. The 

ddpartment shall file in its records proof of service of the 

notice ay affidavit of the publisher in the case of notice 

oy pub] ication, and by its own affirJJvit in th" ras<> of 

servi:::~ by tnai"l· 

teti~ Th<> depart~ent of fish and game 

t1•e ·.1;td ic for r-uroos'?s. of establ ishin.r; 

existin1 public recreational use in 

-2-

'1113Y re~..-esent 

~ny rJrior and 

ex.istino riqht 
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determinations under this act, orovided that the fore~?ing 

shall n~t be construed in any manner as a legislative 

determination of whether or not a recreational use sought to 

be established prior to July 1• 1973• is or was a beneficial 

use. 

trt~1l A declaration shall be made under oath hy each 

person clai•ing an existing right to use water within the 

specified area or from the specified source on .a tor• 

provided by the department. The department shall make the 

for•s available through its offices and the offices of the 

county clerks and recorders. The information required by the 

department .ay include, but is not li•ited too the date of 

appropriation. the date the water was first applied to a 

beneficial use, the amount of water appropriated, the 

purpose of the appropriation. the pl~ce and means of 

diversion. the place of use, the tiae during which the water 

is di~erted ~nd used each year, and a true cooy or the 

docket numbe~ of )ny judicial decreP• notic~, nr ~th?r claim 

or e~idence upon which the existino right was initiated or 

is based. 

t3t~21 Derlarations shall be sent to tho. deoartment by 

c~~tified mail, with a return rec~ict rPQUested. The return 

r-ecei ~t is conclusive evidence- of receipt, by the 

department, of the declaration." 

Section 2. Section 89-893, R.c.~. 1947• is em2nded t? 
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r~ad ~s follows: 

•&~-893. Transfer of appropriation right. t+t~li Th~ 

right to use water under a permit or certificate of ~~ter 

right shall pass with a conveyance of the land• or tr~nsfer 

by op2ration of law, unless s~~cifically exempted tnerefrom. 

All transfers of interests in appropriation rights shdl I b~ 

without loss of priority. 

~t--f-h..-pe~..,--,.eee-t-Y+foo~~h~t"<tf>t"?e~-t-m:--t: 

~h~++-+++e-w-t-~-the-d~~t"t:Meftt:-ftet:~ee-~-t:he-t:t"~~+~--~n--~ 

~~t".-pt""e~et"~ed-by-t:fte-d@~er~• 

t3t--~-&ppt"&pt""+et:ot""--mey-net:-§evet"-e++-et"-~y-~et""t:-o+ 

~n--~t"Opi"-fet:~en--r-t-~t:--+t"em--tfte--+end--t:e--wh~h---t-t:--+~ 

epput"t:e~t:y--et""--~e++--t:he--&p~t"Opi"~et:~~n--f'+~~et"-et:het" 

puree~e~-et"-t:e-et:het"-+end~or-~eke~he-~~t"~&t!+en--t"~eht: 

e~eut"t:enent:-t:e-~r-~&sv-w+t:heut:-ebt:n~n+n~~t"~t"-enr-t"eve+ 

Tt"e.--t:he--depet"t:.eni:.--f-he--depet""t:.em:--~e++--e~pt"eve--t:~ 

pt"~e~d-ehen9@-+F-~t:-det:erm+nee-t:het:--t:h~-pt"epe~e~-ehe~e 

w~++--n~t--edv~~~~+y--~++ee~-~ne-~+~~~~-ef-e~~~-~~~~~~~T-+~ 

t:he-~pet"~ent:-det:et"m+ne~-t:het:--+he--pt"epe~ed--ehen~e--~~~t: 

ndvet"~e+y--e++e~-t:he-,.~~ht:~nf~t:hnr~enev-net:~ee-e+-t:hn 

pt"epeeee-ehen~-~he++-be-~ven-+n--seeet"ftenee--w+t:~-~et:~en 

8~-~e+~--++-t:he-d~et"t:mnnt:-t:hen-det:~m ... ne~-t:h~t:-~n-~~~~" 

+++~d-ey-e-~nt"eeft-whe~e-,.+~ht:~-mfty--be--et+eet:ed--et:et:~--e 

ve++d-e~jeet:~en-t:e-t:he-~,.~~et"d-ehengev-t:he-depftt"t:ment:-ehe++ 

ho+~--e--heet"+n~--t:hereen~t" ... &r-t:e-+t:~~r-t"eve+-er-~n+e+-e+ 

-'t- Sll 376 
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o+--~~~+eft--89-&Sr--trt--e"d--he~~+~~--~n"++--be--ne+rl--+" 

aeeft~ee"ee-w+~-~ee~Oft-eq-e~. 

ULJ~-ffll~-~UlllliLJ~~ilillll~~a~I 

.:itiAI..L.._i_l.U_iUllL...lill;..Jlt..t.ARl~L:i!lllCC Of THt IRAiill.iOR_.Jh_A 

Em!.ILf.RilU~f.ILB.LI.I:IE DEPARTMEtfi.a 

Ul lA.LA!L_Ae.fBJ)PRIAIO,l, MAY 5E\1Ei\ ALL DR A!'.LU!U_t!E 

Al:LJ.~ROPRIAillll:l__lll!iliL FROM THE LAND TO WHIClL_li__lS 

Ae£UR~NT ANP I&AUSfiR THE APPRPPRIAIIPN RIGHT TO OTHER 

~AN~~AKING THf__Af£ROPRIAIION APPURTENANT TQ THE Qitlf& 

~AN~_eEOVlPEQ THAT THE APPROPRIATION IS USED SOLELY FOR 

A~~ULTURAL PURPOSESa 

.Ul:l ArL!.f1!.&l£lUAlOR MAY NOT SEVfR ALL OR AN:t..__fAfl.L_Of 

ArLJ.~lA1lON RIGHI FROM THE LANQ TQ WHICH _ll__lS 

A~IL~ANT OR ~_ltlf APPROPRIATION RIGHI__EOR ANY llitifR 

f.URe.Q~L-'d.ll.tl.!lUL_illHA~G PB lOB APPROYA1.-ElW!LJ.I:if 

Jlll&&ll:!!Otih._lliE~A&UIE NT SHALL APpROVE THE f.il&e.Q.SULL.J:IA!:tilf 

..lLll.JlUllt1l.lifLiliAl_ltli PROPOSED CHANGE WILL lillLA.ll:i.EliSll.Y 

Af.E.U..LI.tl~li-.QE_illl:if.B._ PERSONS. IE THE Of:PARIMENI 

UUU.:U~L_J]:IALJ!:l.LE.B!lf.O.S&:D CHANGE; MIGd.L.ADVERSELY...AEfli.l 

lt:ILJiliz HI S J f 0 Il:!f.B._P.U,~.Ill.i.L_tilllll.L.!lLlliL f: B D P nSf iL_ki:IA~E 

.!>dAI..L.._ !if_\il.llf.t:L....ll:L J.r..c.~llA~IlL.SU:.ll!.lli 89-;jb l • _lLiliE 

~ E£AfH.tl E.tlLll:iftL..llilEfJU.iiE S UIH AN OflJ E C Tl!ili.._..Lli.E.il._Jll_A 

f!fE:i.i.! j_!lli!lSLlU.Iil:!lS_MAL;i..LA.EE.EC TED S lA IfLLUUD i,HiJ f.C I Hlt! 

U _ _li;;. 2:llle.il.:il. iLUHill~._~p Ail PH NT~JA! •. LtE!.L!LLh~.luilll~ 
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.ldf&fillLil!.liliL..IiLl.ILAPe.&~OlL_QENIAL Of THL PROPOSEO 

.C.t:!Atili~-!l.6~Uli/liS_Sl:IA.L.L MEET THE RECUIREMf.lU .. L.t:i.E SfCIION 

~~~lill~~~~~~LillA.L.L~L~~~~E~~L~~ 

~~ll;.u.~32=iilih .. 

S~ction 3. Section 89-894• R.C.M. 1947, is amended to 

read 3S follows: 

•89-894. Abandonment of appropriation riqnt. (1) If 

an appropriator ceases to use all or a part of his 

appropriation right with the intention of ,.holly or 

partially abandoning the righto or if he ceases using his 

appropriation right according to its ter~s and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2} If an aopropriator ceases to use all or part of 

his appropriation right, or ceases usinq his appropriation 

riqht according to its terms and conditions, for a period of 

ten (lO) successive years, and there was water available for 

his ase, there shall ~e a pri~a facie presumption that the 

~opropriator has abandoned his riqht in whole or for the 

part not used. 

t3t--~h+~--~~e~+on--d~--"o~--~~~+y-~&-ew+~+ft~-~~~~ 

ttft~++-~ney-nave-beeft--d~~e~+~d--+n--o~eo~dftnee--w+~h--~ft+~ 

eet:•" 

Soction 4. Section 89-H-101, ReC•"· 1947• is amended 

_,_ 
sa 316 
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to read as follows: 

"89-8-101. Penalties. A person who violates or refuses 

o~ ne,;l ects to co,npl y with seM+..n~-i:f>-tzty-;>:&-fi"tT--!H'H~-~9 

t~t--~89-880(l)y--6~99r--ti-ty-eftd-69-&9~-t~t-o~-th+~-se~y~ 

~a2'!L!L-UB_a9-893!3)~ or of any o~der of the department~ 

or of i'lny ~ule of the be>ardy is guilty of a mi sde;neanor." 

Section s. Section 89-8-104• R.c.M. 1947, is amended 

8 to ~ead as follows: 

9 •a9-8-104o Definitions. Unless the context clearly 

lu requi~es otherwise, in this act: 

11 (1) •oeparteent• means the departeent of natural 

12 resou~ces and conse~vation. 

lJ {2) •sasin• means the Yellowstone Rive~ Basin. 

14 (J) •Application• means an application for a permit 

1, under the Montana Water Use Act to app~opriat~ su~f~ce wate~ 

16 from any source of supply within the basin for ~ither or 

17 both ~f the following purooses: 

1·> (d) a res~rvoi~ with ~ total ol1rlne~ c1o~citv of 

1~ tou~t~Pn thousand {l4o000) ~ere fePt or more, or 

20 (t>) for a flow rate ~reater than twenty {20) cubic 

21 feet of water per second. 

22 f~~-t~rm-e~~o--+~e~u~~--e~-e~~~+~et+en--~~-ft?Preve~ 

23 under--~~et+en-e9-&9~y-~yey~-%~~-te-~en~~-t~-pur~o~~-ef 

2lt u~e. I.tLI..Ehli....Al.SlL--lttr.L!J!lEL...A::L APPLICAlli!fL_E!l!L...All&mlAL 

2 !> .U.ti.Dt.8.~2::li2LI.ll__Ll::IAmif-lllL£l.!B.EJll.F Of US E.-_ 
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(4) 141 Keservation .. means a reservation of water 

provi ied for t>y section 69-a~o of the Montana ·~at~>r Use 

Act.•• 

~et+en-&w--R~~~~-----s~~on~--e~-&9r--~nd--89-e~ • 

riwe~·-i-94Ty-a¥e-r~e~ed. 
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