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IITROOUCED BY ~~A rrl~-'2?§~4!$t'L 

l BILL FOR AN ACT ENTITLED: "AH ACT TO PBOVID£ THAT CERTAIN 

WATER RIGHTS, IHCLUDIIG RESERYATIOMS UNDER SECTICN 89-890, 

B.C.~. 1947, AND PERBITS FOR WATER I! EXCESS OF 20 CUBIC 

FEET OF WATER PER SECOND OR 14,000 ACRE-FEET ARE SUBJECT TO 

FUTURE APPROPRIATIONS ONDER A SYSTE~ Of PREfERRED USES; 

l~FMDING SECTIONS 89-891 AND 89-8-105, B.C.ft. 1947; AND 

PROYIDING AS I!ftEDIATE EPFECTI'E DATE." 

BE IT ERACTED BY THE LEGISLATURE OF THE STATE CP ftOHTAHA: 

Section 1. certain water rights and reservations 

subject to future appropriation for preferred uses. Any 

water right based on a per•it approwed after (the effective 

date of this act] for water in an aaount in excess of 20 

cubic feet of water per second or 14,000 acre-feet and any 

reservation of water made pursuant to 89-890 and approwed 

after [the effective date of this act] is subject to future 

appropriation according to the preference syste• estatlisbed 

in [section 2 of this act). 

Section 2. System of preferred uses. (1) For purposes 

of this act, the following list of 

established, in decreasing order of priority: 

(a) domestic and municipal use; 

rriorities 
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(b) agricultural and irrigaticn use; 

(c) industrial use; 

(d) recreational and fish aod wildlife use. 

LC 1~67;01 

(2) After [the effective date of this act], for each 

permit for water in excess of 20 cubic teet of water per 

second or 14,000 acre-feet and each reservation of water 

•ade pursuant to 89-890, the departaent shall specify the 

class of use based on the four classes listed in subsection 

(1). 

(J) The water rights of a holder of a perait or 

reservation in a given class are subject to future 

appropriation by a water user of a higher priority. Within a 

class, first in ti•e is first in right. ihen a perait 

application is received for 

purposes of the criteria 

use in a given class, for 

of 89-885, the department shall 

consider as unappropriated any water in a lover use class 

held under a permit or a reservation which is subject to 

future appropriations under this section and the hclder of 

such permit or reservation shall not be considered a Frior 

appropriator. 

Section 3. Section 89-891, R.c.e. 19q7, is amended to 

read as tollo~s: 

"99-891. Priority. 

first in time is the 

(l) As t:etween appropriatcrs, the 

first in right. Priority of 

appropriation does not include the right to prevent changes 

-2- (j,(j!}.jy 
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by later appropriators in the condition cf water occurrence, 

such as the increase or decrease of streaaflow, o~ the 

lowering of a water table, artesian pressure or water level, 

if the prior appropriator can reasonatly exercise his water 

right under the changed conditions. 

(2) Priority of appropriation aade under this act 

dates froa the filing of an application for a per•it vith 

the depart•ent, except as otherwise provided in section 16 

[89-880] of this act. 

(3) Priority of appropriation perfected before the 

11 effective date of this act shall be deter•ined as provided 

12 in sections 6 through 15 [89-870 through 89-879] of this 

13 act. 

1q (ql The provisiops of this sectiop are subject to the 

15 provisions of [sections 1, 2, and II of this act] concerni!g 

16 

17 Section 4. Section 89-8-105, B.C.ft. 1947, is aaended 

18 to read as follows: 

19 •89-8-105. Suspension of action. (1) The departaent 

20 aay not grant or otherwise take any action on an aprlication 

21 until either of the following first occurs: 

22 (a} three (3) years have elapsed froa the effective 

23 date of this act, or 

211 (b) a final deter•ination of existing rights has been 

25 •ade in the source of supply in accordance vitb the ftontana 
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(2) l reservation in a qiven use class a§_I~S~i~B-iB 

[sec~!2n 3 of this act] established before such aprlicatioo 

for perait for a lover y~e clas~ is granted is a freferred 

use over the right to appropriate water pursuant tc the 

perait, and the perait, if granted, shall be issued subject 

to that preferred use." 

Section 5. Effective date. This act is effective on 

its passage and approval. 

-End-
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Approved by Co~ittee 
on Agri•ulture Livestock 
& Irrigation 

SENATE BILL NO. 359 

INTRODUCED ftY LOWEt MANNING, MATHEKS, 

McOMbERo GALlo TUNNAGEo THIESSE~, GRAHA~ 

A BILL FOR AN ACT ENTITLED: •AN ACT TO PROVIDE THAT CERTAIN 

wATeR KlGHTSo INCLUDI~G RESERVATIONS UNDER StCTION 69-890, 

k.C.H. 1947, AND PERMITS FOR WATER IN EXCESS OF 20 CUBIC 

FEET }f WATER PER SECOND OR 149000 ACRE-FEET ARE SUBJECT TO 

FUTUR= APPROPRIATIONS UNDER A SYSTEM OF PREFERRED USES; 

AMENDING SECTIONS 89-a91 AND 89-8-105, R.C.H. 1947; AND 

PROVIDING A~ IMMEDIATE EFFECTIVE DATE.• 

bt IT E~ACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

$ection 1. Certain water rights and reservations 

suoject to future ap~ro~riation for preferred uses. Any 

water right b~d--~ ARISING OR QERIVED ER~ a permit 

a~provej after [tne effective date of this act] for water in 

an am?unt in excess of 20 cubic feet of water per second or 

l40 JOu acre-teet and any reservation of water made pursuant 

to 89-dgu and ap~roved after [the effective date of this 

act] is subject to tuture appropriation according to the 

preference system established in [section 2 of this act). 

Section 2. System of preferred uses. (1) for purooses 

of this act, the followina list of ~+o~t+~ P~EfEKENt~ is 

established, in decreasina order of p~~+ty ~~: 
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(a) do~estic and municipal use; 

(u) aqricultural and irriqation use; 

(c) industrial use; 

(d) recreational and fish and wildlife use. 

{2) After [the effective date of this act), for each 

p~rmit for water in excess of 20 cubic feet of water per 

second or 14,000 acre-feet and each reservation of water 

made .<>ursuant to 89-890, the department shall specify the 

class of use based on the four classes listed in subsection 

{1). 

( 3) flte-w~-kj!fts--oi'--e--lle I der M----,.-111+--et" 

t"..-t"YMT&ft--+n-e--<th'~-ehss (A) EXCEPT AS PRIJVIDEQ IN 

~ifCTION 13116)• ~R RIGHTS ARISING QR DERIVED FRQH A 

PERHII og RESERVATION QESCRIBEQ IN [SECTION IJ IN A GIVEN 

~_A~ NOT ESTAaLi~EQ PBIOR TO [THE EffECTIVE PATE _DE 

Itil~-A~ are subject to future appropriation by a water 

user of a hiqher ~+et"~T PBEFEBENC~. Within a class, first 

in time is first in right. When a permit application is 

received for use in a given classo for purposes of the 

criteria of 89-885o the depart•ent shall consider as 

unappro)riated any water in a lower use class held under a 

per'llit or a reservation which is subject to future 

appro~riations unaer this section and the holder of such 

per~it or reser~ation shall not be considered a prior 

appro;n i d tor. 

-2- SB 359 
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tilL-l~llA.tlUl.Ellll.L..lfLlJ:Uo ... CASE Of A i'EKI11T Q.E.SCRI BED 

~tL....LS£Ul.llL-l...h_il&.....l.I:ILISDARDo IN THE CASE DE A B.E~All.mi 

ijfSCRipED_lN [SECilub_l~_HAX_fROVIQE THAT A_-MAifB __ &l~ 

AiUllt'iJ.I __ WL...~lL.....EBQ~Ji... PERt! I I ....QlLB.f.if&.Y.Allil!b.~ 

~~Q_fBOH fUTURf_AfPROPRIAIION UNDER _i~UU«_ fl)fA) 

.EWi __ .L PERIOQ OF TUft NOT I.IL.f.M.f.f.P.._50 YEARS, DU&HG Ttll S 

£.EJUU1L IH E WAlE R SHAL.Lll..E t:ON S IPERE p ...AUIWUIAliJL...Arm__rt[f 

HOLQEK OF THE P~l_U& RESERVATION SHALL Bt CONSIOERFD AS A 

£&lQ& __ Af£&QfKIAIQ& FOR PURpOSES DE THE CRITERIA IN 89 885, 

AEJ:flL_lHE EXPIR&.I.lilfLJJ.E __ I.I:If...... EXEMPTION PERIDOt .....Itif.--ltAllil. 

B~tll~-A&E-iU5~U-fUTURE APPROPSIAIION UNDER SUBSE~ 

1li!ALL-ltLkD~!N~WHEIHEd TO PROVIPE_AH_ EXEMPTION ANP 

~Lt~__llf...AtL~PTION PERIOPo THE QEP&RTHENT OR BOARD 

~tlALL TAKE INTO CQNSIQfRAflJN THE ECQNQHIC INVESTMENT lHE 

APPLI~A~ PLANS IQ_H&K~D THE PERIOD Ot_IIME NECESSARY TO 

~~ THE INVESTMENT fLUS A REASONABLE PROFIT, 

Section 3, Section 89-891o R.C.M. 1947, is '~PndPd tn 

read >S follows: 

•89-891. Priority. (1) As between appropriators, the 

first in ti!lle is the first in riqht. f'riority of 

appro~riation does not include th" right to prevent c:h<mges 

by later appropriators in the condition of water occurrence, 

such as tne increase or decrease of stre1~flow, or the 

lowerina of a wat~r table, artesian pressure or water level, 

if tae prior appropriator em re'isonably exercis" his w"ter 
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riqnt under the chanq~a conditions. 

(l.) Priority of appropriation made under this ~ct 

dates rro~ the filina nf an application for a oermit with 

the department, except as otherwise provided in section lb 

(89-BBOJ of this act, 

(3) Priority of appropriation perfected before th~ 

effective date of this act shall be determined as provided 

in sections 6 through 15 [89-870 through 89-879] of this 

act. 

~I Joe proyjsj~os of this sectjon are sybject to~ 

p~aos of [sectjgps 1. z. and 4 gf tbi~-£pncernjng 

PLLQLLLJ of preferred yse~• 

S"ction 4• Section 89-B-105, R,C.M, 1947o is aMended 

to reaa as follows: 

•89-8-105. Suspension of action. (l) The depart~ent 

may not grant or otherwise take any action on an ~pplication 

until either of the followinq first occurs: 

(a) three (3) years have elapsed fro~ the effective 

date of this act, or 

(D) a final determination of existin1 riqhts has haen 

mad~ in the source of supply in accoraance with t~e Montana 

Water Use &ct. 

(2) A reservation ~ gjyen use class as oroyjd~ 

L~iQa_3 of this actJ established before such application 

tor ~rormit tor a lo~L_~~~ is granted is a preferred 

-4- 53 359 
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l use over the right to ~ppropriate water pursuant to the 

2 oermitt and the ~ermit. if qrantddt sha11 be issued subject 

3 to trl~t preferred us~.· 

4 Section ,. Effective date. This act is effective on 

~ its p~ssaqe and aoprova1. 

-End-

_,_ 
S8 359 



\ 

HOUSE OF REPRESENTATIVES 

March 28, 1977 

HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 359 

1. Amend title, lines 6 through 8. 
Following: "RIGHTS" 
Strike: ", INCLUDING RESERVATIONS UNDER SECTION 89-890, R.C.M. 

1947, AND PERMITS FOR WATER IN EXCESS OF 20 CUBIC FEET OF 
WATER PER SECOND OR 14,000 ACRE-FEET" 

Insert: "IN THE YELLOWSTONE RIVER BASIN IN MONTANA" 

2. Amend the bill, pages 1 through 5. 
Strike: all of the bill following the enacting clause 
Insert: "Section 1. Certain water reservations and permits 

within the Yellowstone River basin subject to future appropriation 
for preferred beneficial uses. Within the Yellowstone River basin 
in Montana, any reservation of water made pursuant to 89-890 and 
approved after [the effective date of this act] and any water right 
arising or derived from a water use permit suspended under 89-8-104 
and 89-8-105 and granted after [the effective date of this act] 
are subject to future appropriation according to the preference 
system established in [section 2 of this act]. This act does not 
affect water rights vested before [the effective date of this 
act]. 

Section 2. System of preferences. (1) For purposes of this 
act, the following order of classes of preferrred beneficial uses 
is established, in decreasing order of preference: 

(a) domestic use, including municipal domestic use; 
(b) agricultural, irrigation, and stockwater uses; 
(c) a minimum flow for recreational, fish and wildlife, and 

water quality uses which equals the percentages of the average 
monthly gauged flows of record through 1975 as shown by the following 
table: 

Stream-fishery 
Classification October-March Ap~il-September 

I 
II 
III 
IV 
Unclassified 

40% 
30% 
20% 
10% 
10% 

60% 
50% 
40% 
30% 
30% 

The stream-fishery classifications adopted by the bureau of sport 
fisheries and wildlife, the department of fish and game and Montana 
State University, as shown on map no. M013-l-l compiled and traced 
at MRBS office, Billings, Montana, 1959, revised 1965, shall be used 
for the purposes of this subsection; 

(d) municipal use other than domestic; 
(e) . industrial use by means of water storage; 
(f) industrial use by means of direct diversion; 
(g) recreational, fish and wildlife, and water quality uses; 

(h) all other uses. 
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(2) For each reservation of water approved after [the effective 
date of this act] pursuant to 89-890, the board shall specify the 
class or classes of use based on the classes listed in subsection 
(1), and for each water user permit suspended under 89-8-104 and 
89-8-105 and granted after [the effective date of this act] , the 
department shall specify the class or classes of use based on the 
classes listed in subsection (1) of this section. 

(3) A water right arising or derived from a reservation or permit 
suspended under 89-8-104 and 89-8-105 in a given class are subject 
to future appropriation by a holder of a reservation or such 
permit of a higher preference. Within a class, first in time is 
first in right. 

Section 3. Compensation -- condemnation (1) The exercise of a 
preference under this act may be made only by compensation or consent 
of the holder of the water right arising or derived from the 
reservation or permit of a lower class or by court ordered condemnation 
of the water right arising or derived from such reservation or permit. 

(2) This act does not affect the rights of any state agency or 
political subdivision to condemn water rights existing before or 
after [the effective date of this act]. 

Section 4. Section 89-891, R.C.M .. 1947, is amended to read 
as follows: 

89~891. Priority. (1) As between appropriators, the first 
in time is the first in right. Priority of appropriation does not 
include the right to prevent changes by later appropriators in the 
condition of water occurrence, such as the increase or decrease of 
stream flow, or the lowering of a water table, artesian pressure or 
water level, if the prior appropriator can reasonably exercise his 
wat~r right under the changed conditions. 

(2) Priority of appropriation made under this act dates from 
the filing of an application f·or a permit with the department, except 
as otherwise provided in see~~eft-i6 (89-880) of this act , or in 
the case of a reservation of water under 89-880, from the date of 
approval of the reservation. 

(3) Priority of appropriation perfected before the effective 
date of this act shall be determined as provided in see~~efts-6 
efi~e~~fi-!5--~89-870 through 89-879t of this act. 

(4) The provisions of this section are subject to the pror.i.sions 
of [sections l through 3 of this act] concerning preferred uses. 

continued on page 3 
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Section 5. Section 89-8-105, R.C.M. 1947, is amended to read 
as follows: 

89-8-105. Suspension of action. ~it The department may not 
grant or otherwise take any action on an application until either of 
the following first occurs: 

~at l!l three (3) years have elapsed from the effective date 
of this act, or 

~ht (2) a final determination of existing rights has been made 
in the source of supply in accordance with the Montana Water Use Act. 

~2t--A-~ese~vatieft-es~abi~sneo-he£e~e-s~eh-a~~i~eat~eft-£er-~erm~t 
~s-~faftted-~s-a-~~e~e~~ee-~se-ever-the-r~~ht-te-a~~re~r~a~e-water 
~tlfStlBft~-te-tne-~e~~t,-aftd-the-~e~~t,-~£-~raftted,-shaii-he-iss~eo 
stlbjeet-te-tnat-~re£erfed-~se~ 

Section 6. Legislative modification. The order of preferred 
uses established in [section 2 of this act] may be altered by 
legislative action for waters or sections of waters in particular 
locations but such alteration may not be retroactive. 

Section 7. Effective date. This act is effective on its 
passage and approval." 

AS AMENDED CONCURRED IN 


