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J~ SILL NO. ~33 
INTRODUCED BY p,c~_,r-__jj;_cA./L-~ 

department shall make the forms available through its 

2 offices and the offices of the county clerks and recorders. 

J 3 The oepartment shall return a defective dpplication for 

~ A BILL FOR AN ACT ENTITLED: •AN ACT TO AMEND SECTION 4 correction or completion together with the reasons tor 

5 89-880, R.C.M. 1947t TO PERMIT THE CONSTRUCTION OF STOCK 5 returning it. An application does not lose priority of 

b DAMS OF LESS THAN 15 ACRE-FEtT WITHOUT FIRST SECURING A 6 filing because of defects, if the application is corrected, 

7 WATER APPROPRIATION PER~IT; REQUIRING NOTICE OF CDMPLtTIDN 7 completed and refiled with the department within thirty (30) 

8 loiiTHIN bO DAYS.• 8 days after its return ~o the applicant, or within 3 further 

9 9 time as the department may allow. 

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 10 (3) The department may cease action upon an 

11 Section 1. Section 89-880, R.C.M. 1947o is amended to ll application for a permit and return it to the applicant when 

12 read as follows: 12 it finds that the application is not in good faith or does 

13 •89-880. Right to appropriate application for 13 not show a bona fide intent to appropriate water for a 

14 permit. (1) After July 1, 1973, a person may not appropriate 14 beneficial use. An application returned for any of these 

15 water except as provided in t':1is act. A person may only 15 reasons shall be accospanied by a state.ent of the reasons 

16 appropriate water for a beneficial use. A righL to lb for which it was returned, and there shall be no right to a 

17 appropriate water mcly not be acquired by any other ~ethod. 11 priority date based upon the filing of the application. 

1B incluJing by adverse use, adverse possesstony presc~i~tion 1B Returning an application pursuant t~ this subsection shall 

19 or estoppel; the •ethod prescribed ilY this act is exclusive. 19 be deem&d a final decision of the department. 

20 ( 2) Except as otherwise provided in subsection (5) of 20 (~) A permit issued prior to a final determination of 

2l this section, a per-son may not appropr-iate .. ater or com.11ence 21 existing rights is provisional and is subject to that final 

22 constF"uction of diversion. impoundment, withdrawal. or 22 determination. Th~ amount of the appropriation granted in a 

23 distribution works therefor except by applyin3 for and 23 provisional permit shall be reduced or modified where 

24 receiving a permit fro~ tne department. The application 24 nec~s5a~y to prot~ct anJ ~uarantee existing ric;hts 

25 shall be made on d form prescribed by the departm9nt. The Z5 detenai ned in the final d-e-er de. A person mdy not obtain any 
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vested ~ight, to an app~o~riation obtained under a 

provisional ~ermit, by virtue of construction of diversion 

works, purchdSe of equiv~nt t~ apply water, planting ot 

crops, or other action, where the per~it ~ould have been 

denied or modified if the final decree had aeen available to 

the departm~nt. 

(5) ~ Outside the boundaries of a controlled 

groundwater areat a penait is not required beforz 

appro~riating groundwater by means of a well with a maximum 

yield of less than one hundred (100) ~allons a •inute. 

~ permit is not rcguireg before appropri3ting 

water ·tor -use of stock by means Qf__a__Qau with a_ maximum 

~aoacjty of less than 15 g~=~~ 

~ Within sixty (60) days of completion of tha w2ll 

15 or tho Ja1u .o~, th2 appropriator shall file n:>tice of 

1b co•pletion on a form provided by the department at its 

17 offices and at the offices of the county clerks ana 

18 recorders. Upon receipt :>f the notice, the oepartment shell 

19 automatically issue a certificate of water right. The 

20 original of the certificate shall be sent to the county 

21 

22 

clerk and 

dive,.-sion 

r-ecorder • in the county where the point of 

or place of use is located, for recordation. The 

23 department shall keep a copy of the certificate in its 

24 office in Helena. After recordation, the clerk and recorder 

25 shall send tha certificat~ to the appropriator. The date of 
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filin~ of the notice of completion is the date of pri~rity 

of the right. 

(6) A person who oeslres to convert ~ nonproductive 

oil or gas well to a water well may do so immediately. but 

shall file a notice of completion or apply for a permit, 

depending Jn the maximum yield of the we119 ~s otherwis2 

provided in this act. The date of 

the ~ate cf filing tne notice 

application for a ye~mi~. 

appropriation shall 

of completion or 

be 

th2 

(7) A person may also appropriate water, wit~out 

a~plying for or prior to receiving a permit. unjer rules 

adopted by the board under section 89-8&9 of thrs act.• 

-End-
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SENATE Bill NO. 333 

INTRODUCED BY ETCHART t McCALLUI'It Fl YfiNt GRAHAM 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMeND SECTION 

B9-680, R.C.I'I. 1q47, TO PERMIT THE CONSTRUCTION OF STOCK 

DAMS OF LESS THAN 15 ACRE-FEET WITHOUT FIRST SECURING A 

WAT~R APPROPRIATION PERMIT; REQUIRING NOTICE OF COMPLETION 

WITHI~ 60 DAYS.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 89-880t R.c.K. 1947t is amended to 

read as follows: 

•89-880. Right to appropriate -- application for 

permit. (1l After July 1t 1973, a person may not appropriate 

water except as provided in this act. A oerson ~ay only 

appro::>riate water for a beneficial use. A rioht to 

appro,riate water may not be acquired by any other .ethod, 

including by adverse use, adverse possession, prescription 

or estoppel; the method prescribed by this act is exclusive. 

(2l Except as otherwise provided in subsection (5) of 

this section, a person may not aporopriate water or commence 

construction of diversion, i~oundment, withdrawal, or 

distribution works therefor except by applyinq for and 

receivina a permit fro• the depart~nt. The application 

shall be made on a form prescribed by the department. The 
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depart~ent shall make the forms available through its 

offices and the offices of the county clerks and recorders. 

The departMent shall return a defective application for 

correction or completion together with the reasons for 

returning it. An application does not lose priority of 

filing because of defects. if the application is corrected, 

completed and refiled with the department within thirty !30) 

days after its return to the applicant. or within a further 

tl.a as the departaent ~ay allow. 

(3) The depart.ent may cease action upon an 

application for a per•it and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. An application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

for which it was returned, and there shall be no right to a 

priority date based upon the filing of the application. 

Returning an application pursuant to this subsection shall 

be deemed a final decision of the departMent. 

(4) A per~it issued prior to a final determination of 

existing rights is provisional and is subject to that final 

deter~ination. The amount of the appropriation granted in a 

provisional permit shall be reduced or ~edified where 

necessary to protect and quarantee existinq rights 

deter,11i ned in the final decree. A person may not obtain any 
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vested right, to an appropriation obtai ned under a 

provisional permit. by virtue of construction of diversion 

works. purchase of equipment to apply water• planting of 

crops, or other action, where the permit would have been 

denied or modified if the final d~cree had been available to 

the department. 

(S) ~ outside the boundaries of a controlled 

groundwater area.,. a permit is not required before 

appropriating groundwater by ..,ans of a well with a aaximum 

yield of less than one hundred (100) gallons a minute. 

fbi A per•it is not required before ~ppropriating 

~~QL_U~ ~ tiYESTDCK by means of a dam OR PIT 

Kith_ a waxi.u• c~y of less than 15 acre-feet If_lHE 

APPROPRIATION IS FRO~ SOURCE OTHER THAN A PERENNIAL 

~~_sj&£AHa £0&_Itif PURPOSE OF THIS SfLTIONt A PERENNIAL 

FLOWING STREAM ftEANS A STREAM HHICH HISTORICALLY HAS FLOWED 

~NUOUSLY AT ALL SEASQHS Of lHf YEAR AND pYRI¥6 DRY AS 

WE! L AS .JI.ll-l.EJ.&i • 

~ Within sixty (60) days of completion of the vell 

~c_tne_dgmy=ot=bethx the appropriator shall file notice of 

completion on a form provided by the department at its 

offices and at the offices of the county clerks and 

recorders. Upon receipt of the notice, the department shall 

automatically issue a certificate of water riqht. The 

25 original of the certificate shall be sent to the county 
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clerk and recorder, in the county where the point of 

diversion or place of use is located. for recordation. The 

department shall keep a copy of the certificate in its 

office in Helena. After recordation, the clerk and recorder 

shall send the certificate to the appropriator. The date of 

filing of the notice ~f campletion is the date af priority 

of the right. 

{o) A person who desires to convert a nonproductive 

oil or gas well to a water well may do so immediately. but 

shall file a notice of completion or apply for a permit, 

depending on the maximum yield of the well• as otherwise 

provided in this act. The date of appropriation shall be 

the date of filin~ the notice of completion or the 

application for a permit. 

(7) A person may also aporopriate water 9 without 

applyina for or prior to receiving a permit. under rules 

adopted by the board under section 89-869 of this act.• 

-End-
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HOUSE OF REPRESENTATIVES 

March 25, 1977 

HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 333 

1. Amend title, lines 5 and 6. 
Following: "STOCK" 
Strike: "DA1-1S" 
Insert: "WATER IMPOUNDMENTS OR PITS" 

2. Amend title, lines 7 and 8. 
Following: "WATER" 
Strike: "APPROPRIATION'' 
Insert: "USE" 
Following: "PERMIT" 
Strike: lines 7 and 8 in their entirety 
Insert: " • " 

3. Amend page 3, section 1, subsection (5} (b), lines 11 through 18. 
Following: line 10 
Strike: lines 11 through 18 in their entirety 

4. Amend page 3, section 1, subsection (5} (c), line 19. 
Following: line 18 
Strike: "(c)" 

5. Amend page 3, section 1, subsection (5) (c), line 20. 
Following: line 19 
Strike: "or the dam" 

6. Amend page 4, section 1, subsection (5} (c). 
Following: line 7 
Insert: "(b) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by livestock 
if the maximum capacity of the impoundment or pit is less than 
15 acre feet and the ~ppropriation is from a source other than 
a perennial flowing stream. As used in this subsection, a 
perennial flowing stream means a stream which historically has 
flowed continuously at all seasons of the year, during dry as 
well as wet years. However, before constructing the impoundment 
or pit, the appropriator shall apply for a permit as prescribed 
by this act. If the department determines after processing the 
application that the rights of other appropriators have been or 
will be adversely affected, it may require the applicant to 
modify the construqtion of the impoundment or pit, and issue 
the permit subject to such terms, conditions, restrictions, or 
limitations it considers necessary to protect the rights of 
other appropriators." 

AS AMENDED CONCURRED IN 
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SENATE Bill NO. 333 

INTRODU~ED BY ET~HARTo McCAllUMo FLYNNo GRAHAM 

A Bill FOR AN ACT ENTITLED: •AN ACT TO AMEND SECTION 

89-880o R.C.M. 1947o TO PERMIT THE ~ONSTR~TION OF STOCK 

~·~~ KATER IMPOUNPMENTS OR PITS OF lESS THAN 15 ACRE-FEET 

WITHOUT FIRST SECURING A WATER APPABPAIA~~ ~ PERMIT~ 

AE&Y+R+N6~~E 8F C8MP~~+QN-~N 68 BA¥5.• 

BE II ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 89-880o R.C.M. 1947o is amended 

read as folloNs: 

•89-880. Right to appropriate application 

to 

for 

permit. (1) After July 1o 1973o a person •ay not appropriate 

water except as provided in this act. A person may only 

appropriate water for a beneficial use. A right to 

appropriate water aay not be acquired by any other .ethodo 

including by adverse useo adverse possession. prescription 

or estoppel; the method prescribed by this act is exclusive. 

(2) Except as otherwise provided in subsection {5) of 

this section. a person may not appropriate water or commence 

construction of diversion. impoundment. withdrawal. or 

distribution works therefor except by apolyinq for and 

receivinq a permit from the depart.ent. The application 

shall be Made on a form prescribed by the department. The 
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depart•ent shall make the forms available through its 

offices and the offices of the county clerks and recorders. 

The departMent shall return a defective application for 

correction or completion together Nlth the reasons for 

returninQ it. An application does not lose priority of 

filinq because of defectso if the application is corrected• 

completed and refiled with the department within thirty {30} 

days after its return to the applicant. or within a further 

tine as the department •ay allow. 

{3} The department •ay cease action upon an 

applic~tion for a per•it and return-it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. An application returned for any of these 

reasons shall be accoMpanied by a statement of the reasons 

for which it was returned• and there shall be no riqht to a 

priority date based uoon the filing of the application. 

Returning an application pursuant to this subsection shall 

be dee•ed a final decision of the department. 

(4) A permit issued prior to a final determination of 

existing rights is provisional and is subject to that final 

determination. The amount of the appropriation qranted in a 

provisional permit shall be reduced or modified where 

necessary to protect and guarantee existinQ rights 

determined in the final decree. A person may not obtain any 

-2- S6 333 
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vested righto to an apPropriation obtained under a 

provisional per~ito by virtue of construction 01 'Jersion 

works• purchase of equipment to apply water, pla~tinQ of 

cropso or other actiono where the permit would have been 

denied or modified if the final decree had been available to 

the depart~ent. 

(5) ~ Outside the boundaries of a controlled 

groundwater area, a per11it is not required before 

appropriating groundwater by means of a well with a maximum 

yield of less than one hundred (lOOt gallons a minute. 

tbf--t-=pcrwtt==ta-=not •eoa+re~==before-aoaroortot+no 

1111t:!H=for--a:re=o£ ~ HYESHtfil bJ 11ean, of=o=:stn eR-::ffl 

#tf>f'88PRIAII8N I~Bft==lr==5fltltEE-= BillER JUAN A PEb;;tfNfi>l 

ftBNIN6 SI!tfl'ft. EBB tilE PtiRPBSE=ftf=fHH--5E£TjBth A pERENttfld:: 

FLBH I N6 -5-fflfNI-ttHNS lt=HftEittHfttfftt=!tHftltfHtt¥-Hti=fi::BHHt 

E [:!NT 1Ntj91f 5tt;tM;t;-SEft5iHt5=ftf=fHE=:lfEAR ANB BtfHHii=-Bftf=::J\5 

NEtt-AS-Nff-Yftft§y 

1:f Within sixty (60) days of completion of the well 

or-tbe=d .. r=or~ the appropriator shall file notice of 

co•pletlon on a for• provided by the depart.ent at its 

offices and at the offices of the county clerks and 

recorders. Upon receipt of the notice, the depart11ent shall 

auto.atically Issue a certificate of water right. The 

original of the certificate shall be sent to the county 
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clerk and recorder, in the county where the point of 

diversion or place of use is located, for recordation. The 

departftent shall keep a copy of the certificate in its 

office in Helena. After recordation• the clerk and recorder 

shall send the certificate to the appropriator. The date of 

filinq of the notice of c011pletion is the date of priority 

of the right. 

Lal__A PERMIT IS NOT REO\JIREP BEFORE CONSTRUCTING AN 

IHPQUNPHENT OR PIT ANP APPROPRIATING WATER FOR USE BY 

LIVESTOCK If THE MAXIMUM CAPACITY Of THE IMPOUNDMENT OR PIT 

IS LESS THAN 15 ACRE FEET ANQ THE APPRQPRlATION IS FROM A 

SOURCE OTHER THAN A PERENNIAL FLOWING STREAK8 AS USEp IN 

IHIS SUBSECTioN• A PERENNIAL flQWING STREAM MEANS A STREAM 

WHICH HISTORICALLY HAS FLOWEQ CONTINUOUSLY AT ALL SEASONS Of 

IHE YEARt QUBING PRY AS WELL AS WET YEARSe HQWEVER• BEFORE 

CONSTRUCTING THE IMpOUNDftENI OR PITs THE APPROPRIATOR SHALL 

APPLY FOR A PERMIT AS pRESCRIBEQ BY THIS ACT. IF THE 

DEPARTMENT QETERMINES AFTER PRocESSING THE APPLICATION THAI 

THE RIGHTS OF OTHER APPROPRIATORS HAVE BEEN OR WILL BE 

ADVERSElY AffECTEp, IT MAY REQUIRE THE APPLICANT TO MODIFY 

THE CONSTRUCTION OF THE IMPPUNDMENJ OR piTw AND ISSUE THE 

PERMIT SUBJECT Tp SucH TERMS. CONQITIPNSt RESTBICTIONSt OR 

LIMITATIONS IT CQNSIOERS NECESSARY TO PROTECT THE RI&HTS Of 

~THER APP&DPRIATQRS 8 

(6) A person who desires to convert a nonproductive 

-4- SB 333 
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1 oil or qas well to a water well may do so i~ediately, but 

2 shall file a notice of coMpletion or apply for a permito 

3 depending on the maxiMUM yield of the wellt as otherwise 

4 provided in this act. The date of appropriation shall be 

5 

b 

7 

8 

9 

the date of filinq the notice of coMpletion or the 

application for a permit. 

(7) A person May also appropriate water, without 

applyinq for or prior to receiving a perMit• under rules 

adopted by the board under section 89-869 of this act.• 

-End-
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