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Jm&_ srcL no. JF33

INTRODUCED BY &MM%MW

A BILL FOR AN ACT ENTITLED: #AN ACT TO AMEND SECTION
89-880y ReGCeMs 1947y TO PERMIT THE CONSTRUCTION OF STOCK
DAMS OF LESS THAN 15 ACRE-FEET WITHOUT FIRST SECURING A
WATER APPROPRIATION PERMIT; REQUIRING NOTICE OF COMPLETION

WITHIN 60 DAYS.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 89-880y R.CeMe 1947y is amended to
read as follows:

"g9-880. Right to appropriate -— application for
permite (1) After July 1ls 1973, a person may not appropriate
water except as provided in this acte A person may only
appropriate water for a beneficial wusee A righc to
appropriate water mey not be acquired by any other methods
including by adverse usesy adverse possessicons prescription
or astoppel; the method prescribed oy this act is exclusives

{2) Except as otharwise provided in subsection (5} of
this sections a person may not appropriate water or comnence
construction of diversions impoundmenty withdrawals or
distribution works therefor except by applyiny for and
receiving a permit from +tne departments The application

shall be made on a form prescribed by the departmant. The
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department shall make the forms availabte through its
offices and the offices of the county clerks and recorderse
The ogepartment shall return a defective application for
correction or completion together with the reasons for
returning its. An application does not lose pricrity of
filing because of defectss if the application is correcteds
completed and refiled with the department within thirty (30}
days after its return to the applicants or within 3 further
time as the department may allowe

(3) The department may cease action upon an
application for a permit and return it to the applicant when
it finds that the application is not in good faith or does
not show a bona fide intent to appropriate water for a
beneficial uses An application returned for any of these
reasons shall be accompanied by a statement of the reasons
for which it was returneds and there shall be no right to a
priority date based upon the filing of the applicationes
Returning an application pursuant to this subsection shall
be deemsed a final decision of the departmente

{(4) A permit issued prior to a final determination of
existing rights is provision3l and is subject to that final
determinatione Thz amount of the appropriation granted in a
provisional permit shall be reducad or modifiad where
necassary to protact and Juarantee existing rights

determined in the final decree. A person may not obtain any
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vested righte to an appropriation obtaineag under a
provisional permity by virtue of construction of diversion
workses purchnause of equipment to apply waters planting of
cropsy or cother actions where the peramit would have Leen
denied or modified if the final decree had oeen available to
the department.

{5) 4{a) Outside the boundaries of a controlled
groundwater areas a permit is not reaquired beforz
appropriating groundwater by means of a well with 3 maximum
yield of less than one hundred {100) gallons a minute.

ib) A pesrmit is noi raquired before aporopriating
capacity of less than 15 acre-faets

(€] MWithin sixty (60) days of completion of tha wz2l]}
Qr _the Jame .0r Dothe the appropriator shail file notice of
completion on a form provided by the department at its
offices and at the offices of the county clerks ang
recorderss Upon receipt of the notices the department shall
autowmatically issue a certificate of water righte The
original of the certificate shall be sent to the county
clerk and recorders in the county where the point of
diversion or place of use is locateds for recordatione The
department shall keep a copy of the certificate in its
office in Helenas After recordationy the clerk and recorder

shall send tha certificate to the appropriatore The date of
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filing of the notice of completion is the date of priority
of the right.

(5} A person who desires to convert =& nonproductive
oil or gas well to a water well may do so immediatelys Dut
shall file a notice of completion or apply for a permitsy
depending on the maximum yield of the wellsy «s otherwise
provided in this acte The date of appropriation shall be
the date <f filing tne mnotice of <completion or tns
application for a permit.

{7} A person may also appropriate watery without
applying for or prior to receiving a permity under rules
adopted by the board under section 59-86%9 of this acte®

-End-
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SENATE BILL NDe 333

INTRODUCED BY ETCHARTs McCALLUMy FLYNNs GRAHAM

A BILL FOR AN ACT ENTITLED: AN ACT TO AMEND SECTION
89-880y ReCeMa 1947y TD PERMIT THE CONSTRUCTION OF STOCK
DAMS OF LESS THAN 15 ACRE-FEET WITHOUT FIRST SECURING A
WAT:ZR APPRUPRIATICN PERMIT; REQUIRING NOFICE OF COMPLETION

WITHIN 60 DAYSa®

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 89-880s R.CeMe 1947+ is amended to
read as follows:

*g9—880. Right to aporopriate -—— application for
permite (1} After July 1ls 19734 a person may not appropriate
water except as provided in this act. A operson may onty
appropriate water for a beneficial uses A right +to
approsriate water may not be acquired by any other wmethod,
including by adverse usey adverse possessions prescription
or estoppel; the method prescribed by this act is exclusives

{2) Except as otherwise provided in subsection (5) of
this sections a person may not aporopriate water or commence
construction of diversions impoundmenty withdrawale or
distribution works therefor except by applying for and
receiving a permit from the department. The application

shall be made on a form prescribed by the department. The
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department shall make the forms available through its
offices and the offices of the county clerks and recorderses
The department shall return a defective application for
correction or completion together with the reasons for
returning ite An application does not lose priority of
filing because of defectsy if the application is correctedsy
completed and refiled with the department within thirty (30}
days after its return to the applicants or within a further
time as the department may allows

{3} The department may cease action upon an
application for a permit and return it to the applicant when
it finds that the application is not in good faith or does
not show 3 bona fide intent to appropriate water for a
beneficial use. An application returned for any of these
reasons s5hall be accompanied by a statement of the reasons
for which it was returneds and there shall be no right to a
priority date based upon the filing of the applications
Returning an application pursuant to this subsection shall
be deemed a final decision of the department.

{4#) A permit issued prior to a final determination of
existing rights is provisional and is subject to that final
determination. The amount of the appropriation granted in a
provisional permit shall be reduced or nmodified where
necessary to protect and quarantee existing rights

determined in the final decrees. A person may not obtain any
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vested rightsy to an appropriation obtained under a
provisional permits by virtue of construction of diversion
worksy purchase of equipment to apply watery planting of
cropss or other actions where the permit would have been
denied or modified if the final docree had been available to
the departmentas

{)} Jla) Dutside the boundaries of a controlled
groundwater areas a permit is not required before
appropriating groundwater by means of a well with a maximum
yield of less than one hundred {100) gallons a minute.

D) A R . ¢ ited bef S
water for use of steek LIVESTOCK hy means of a dam 0P PIT
mith a saxisus capacity of less than 15 acre—feet IF THE
APPROPRIATION IS FROM A SOURCE DOTHER THAM A PERENNIAE
ELOWING STREAMs FOR THE PURPOSE OF THIS SECTIONs & PERENNIAL
ELOWING STREAM MEANS A STREAM WHICH HEISTORICALLY HAS FLOWED
LONTINUQUSLY AT ALL SEASONS OF THE YFAR AND DURING DRY AS
HELL AS WET YEARS.

{c)l NWithin sixty (60) days of completion of the well
or_the damy—or-heths the appropriator shall file notice of
completion on a form provided by the department at its
offices and at the offices of the county clerks and
recorderse Upon receipt of the notices the department shall
automatically issue a3 certificate of water righte The

original of the certificate shall be sent to the county
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clerk and recorders in the county where the point of
diversion or place of use is locatedy for recordations. The
department shal) keep a copy of the certificate in its
office in Helenaa After recordations the clerk and recorder
shall send the certificate to the appropriatore. The date of
filing of the notice »f compietion is the date of priority
of the righte

(¢) A person who desires to convert a nonproductive
0il or gas well to a water well may do so immediatelys but
shall file a notice of cﬁmp]etion or apply for a npermity
depending on the maximum vield of the welly as otherwise
provided in this acte The date of appropriation shall be
the date of filina the notice of completion or the
application for a permit.

{7} A person may also apnropriate watery without
applying for or prior to receiving a permite under rules
adopted by the board under section 89-869 of this acte.™

-End-
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HOUSE OF REPRESENTATIVES

March 25, 1977

HOUSE COMMITTEE ON JUDICIARY AMENDMENTS TO SENATE BILL 333

1. Amend title, lines 5 and 6.
Following: "STOCK"

Strike: "DAMS"

Insert: "WATER IMPOUNDMENTS OR PITS"

2. Amend title, lines 7 and 8.

Following: "WATER"

Strike: "APPROPRIATION"

Insert: "USE"

Following: "PERMIT"

Strike: 1lines 7 and 8 in their entirety
Insert: "."

3. Amend page 3, section 1, subsection (5)(b), lines 11 through 18.
Following: 1line 10
Strike: lines 11 through 18 in their entirety

4. Amend page 3, section 1, subsection (5)(6), line 19.
Following: 1line 18
Strike: "(c)"

5. Amend page 3, section 1, subsection (5) (c), line 20.
Following: 1line 19
Strike: "or the dam"

6. Amend page 4, section 1, subsection (5) (¢).

Following: 1line 7

Insert: "(b) A permit is not required before constructing an
impoundment or pit and appropriating water for use by livestock
if the maximum capacity of the impoundment or pit is less than
15 acre feet and the appropriation is from a source other than
a perennial flowing stream. As used in this subsection, a
perennial flowing stream means a stream which historically has
flowed continuously at all seasons of the year, during dry as
well as wet years. However, before constructing the impoundment
or pit, the appropriator shall apply for a permit as prescribed
by this act. If the department determines after processing the
application that the rights of other appropriators have been or
will be adversely affected, it may require the applicant to
modify the construction of the impoundment or pit, and issue
the permit subject to such terms, conditions, restrictions, or
limitations it considers necessary to protect the rights of
other appropriators."”

AS AMENDED CONCURRED IN
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SENATE BILL NO. 333

INTRODUCED BY ETCHARTs McCALLUMe FLYNNs GRAHAM

A BILL FOR AN ACT ENTITLED: ®AN ACT TO AMENDO SECTION
89-880y ReCeMe 1947y TO PERMIT THE CONSTRUCTION OF STOCK
SAMS WATER IMPOUNDMENTS OR PITS OF LESS THAN 15 ACRE-FEET
WITHOUY FIRST SEéURING A WATER APPROPREFAFESGN YSE PERMITY

REQUIRING—NOTICE—OF —COMPLEFTON-NETHEIN-6O-DA¥S . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 89-8B0s ReCeMa 1947+ is amended to
read as follows:

®39-880. Right to appropriate =-- application for
permite {1) After July ls 1973+ a person may not appropriate
water except as provided in this acte A person may only
appropriate water for a beneficial use. A right to
appropriate water may not be acquired by any other methods
including by adverse uses adverse possessions prescription
or estoppel; the wethod prescribed by this act is exclusive.

{2} Except 3s otherwise provided in subsection (5) of
this sections a perscen may not appropriate water or commence
construction of diversions impoundmenty withdrawale or
distribution works therefor except by applying for and
receiving a permit from the departmente The application

shall be made on 3 form prescribed by the department. The
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department shall make the forms avaitable through its
offices and the offices of the county clerks and recorders.
The department shall return a defective application for
correction or completion together with the reasons for
returping ite An application does not Jose priority of
filing because of defectsy if the application is correcteds
completed and refiled with the department within thirty (30}
days after its return to the applicants or within a further
time as the department may altlow.

{3} The department may cease action upen an
application for a permit and return’it to the applicant when
it finds that the application is not in good faith or does
not show a bona fide intent to appropriate water for a
beneficial usee. An  application returned for any of these
reasons shall be accompanied by a statement of the reasons
for which it was returneds and there shall be no right to a
priority date based upon the filing of the application.
Returning an application pursuant to this subsection shall
be deemed a final decision of the departmente.

{4) A permit issued prior to a final determination of
existing rights is provisional and is subject to that final
determination. The amount of the appropriation granted in a
provisional permit shall be reduced or modified where
necessary to protect and quar antee existina rights

determined in the final decree. A person may not obtain any

-2~ S8 333



10
11
12
13
14
1s
16
it
18
19
20
21
22
23
‘24

25

S8 0333703

vested rightes to an appropriation obtained under a
provisional permity by virtue of construction o1 ‘“version
workse purchase of equipment to apply watery pla~tina of
cropss or other actiones where the permit would have been
denied or modified if the final decree had been avaiiable to
the department.

{9} 41a) Outside the boundaries of a control led
qroundwater areas a permit is not required before

appropriating groundwater by means of a well with a maximum

yield of less than one hundred (100) gallons a minutees

tex Mithin sixty ({60) days of completion of the well
ar-the-domy-or-botihy the appropriator shall file notice of
coqp]etion on a form provided by the department at its
offices and at the offices of the county _clerks and
recorders. Upon receipt of the notices the department shaill
automatically issue a certificate of water righte The

original of the certificate shall be sent to the county
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clerk and recordery in the county where the pecint of
diversion or place of use is locateds for recordation. The
department shall keep a copy of the certificate in its
office in Helena. After recordations the clerk and recorder
shall send the certificate to the appropriator. The date of
fiting of the notice of completion is the date of priority
of the right.

(B} A PERMIT IS NOT REQUIRED BEFORE CONSTRUCTING AN

OTHER _APPROPRIATORS.

(6} A person who desires to convert a nonproductive

-4~ 5B 333
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oil or gas well to a water well may do so imwmediatelys but
shall file a notice of completion or apply for a permits
depending on the maximum yield of the welly as otherwise
provided in this act. The date of appropriation shall be
the date of filing the notice of completion or the
application for a permits

{71 A person may also appropriate waters without
applying for or prior to receiving a permity under rules
adopted by the board under section 89-869 of this act."

—-End-
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