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INTRODUCED BY 

k BILL NO.~~f, 
~~~ 
~-~<J 

A BILL FOR AN ACT ENTITLED: •AN ACT TO ~LLOW INVALIDATION 

Of MARRIAGES ENTERED INTO BY WRITTEN DECLARATION UPON THE 

SAME TERMS AS INVALIDATION OF SOLEMNIZED MARRIAGES; AMENDING 

SECTION 48-3llt RoCoMa 1947o" 

BE IT ENACTED BY THH LEGISlATURE OF THE STATE OF MONTANA: 

Section lo Section 48-311• R.c.M. 1947, is aaended to 

read as follows: 

•48-311. Declaration of invalidity. (l) The district 

court shall .enter its decree declaring the invalidity of a 

marriage entered Into under the following circu•stances: 

(a) a party lacked capacity to consent to the •arriage 

at the time the marriage was ~ sole.nized or enteted 

into by written declaratjon• either because of m~nta1 

incapacity or infirmity or because of the influence of 

alcohol, drugso or other incapacitating substances, or a 

party was induced to enter into a marriage by force or 

duress, or by fraud involving the essentials of •arriage; 

(b) a party lacks the physical capacity to consummate 

the •arriage by sexual intercourse, and at the time the 

marriage was sole.nized the other party did not know of the 

incapacity. 
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(c) a party was under the age of sixteen (16) years or 

was aged sixteen (16) or seventeen (17} years and did not 

have the consent of his ~arents or guardian or judicial 

approval; or 

(d) the •arriage is prohibited. 

(2) A declaration of invalidity under subsection 

(l)(a) through (c) may be sought by any of the following 

persons and ~ust be co•menced within the times specified, 

but in no event aay a declaration of invalidity be sought 

after the death of either party to the •arriage: 

(a) for lack of capacity to consent because of .ental 

incapacity or lnfir•ity, no later than one (1) year after 

the petitioner obtained knowledge of the described 

condition; 

(b) for lack of capdcity to consent because of the 

influence of alcohol, drugso or other incapacitating 

substances, no later than one (1) year after the petitioner 

obtained knowledge of the described condition; 

(c) for lack of capacity to consent because of forceo 

duress or fraudo no later than two (Z) years after the 

petitioner obtained knowledge of the described condition; 

(d) for the reason set forth in subsection (l)(b), by 

either party, no later than four (4) years after the 

petitioner obtained knowledge of the described condition; 

(e) for the reason set forth in subsection (1)(c), by 
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the underaged partyo hi& parent or guardian~ prior to the 

2 time the underaged party reaches the agp at whicn he could 

3 have aarried without satisfying the omitted require•ent. 

It (3), A declara~i,on of inva"lidity for. the reason set 

5 forth in subsection UUd·) aay be sought by elttler partyo 

6 the legal spouse on case of a biga1110us mar:riageo the county 

1 attorney, or a child of either partyo at any time prior to 

8 the death of one ( 1) of the parties. 

9 ("o} t:hlldr- born of a. -rrtage declared invalid are 

10 I egit I mate. 

11 (5) Unless the court findso after a consideration of 

12 all relevant circuastanceso includ;ng the effect of a 

13 retroactive· deoree on third partieso that the interests of 

lit justice would be served by aaking the decree not 

15 retroactiveo it shall declare the aarriage invalid as of the 

16 date of the •arriage. The provisions of this act relating 

17 to property rights of the spouseso maintenance, supporto and 

18 custody of children on dissolution of marriage are 

19 applicable to nonretroactive decrees of inval idity.• 

-End-
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Approved by Committee 
on Judiciary 

SENATE BILL NOo 326 

INTRODUCED BY TURNAGE 

A BilL FOR AN ACT ENTITLED< •AN ACT TO AttBW ~l£X__Itlf 

INVALIDATION OF MARRIAGES EN~E~Ea---+H~9---&¥--W~~~H 

BEEtARAf~BH--~~9N--~~E--5AME--~ERM5---A5---~N¥*t~S.~eH---&F 

58tEMH~tEB-~ARR~A6E5; AMENDING SECTION 48-31lt RoCoMo 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA< 

Section lo Section 48-3llt R.C.Mo l947t is amended to 

read as follows: 

"4B-3tt. Declaration of invalidity. (1) The district 

court shall enter its decree declaring the invalidity of a 

marriage entered into under the following circumstances: 

(a) a party lacked capacity to consent to the marriage 

at the time the marriage was~~ §O~emn?red ~ entered 

i!UD l:!x=::!tt±il.cll=~~iml• either because of mental 

incapacity or infirmity or because of the influence of 

alcoholt drugs, or other incapacitating substances, or a 

party was induced to enter into a marriage by force or 

duress, or by fraud involving the essentials of marriage; 

(b) a party lacks the physical capacity to consummate 

tne marriage by sexual intercourse, and at the time the 

marriage was ~o•em"+red LMlfRt~ the other party did not 

know of the incapacity. 
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(c) a party was under the age of sixteen {16) years or 

2 was aged sixteen {16) or seventeen (17) years and did not 

1 have the consent of his parents or guardian or judicial 

4 approval; or 

5 (d) the marriage is prohibited. 

6 (2) A declaration of invalidity under subsection 

7 (1)(a) through (c) may be sought by any of the following 

B persons and must be commenced within the times specified. 

9 but in no event may a declaration of invalidity be sought 

10 after the death of either party to the marriage: 

11 (a) for lack of capacity to consent because of •ental 

12 incapacity or infirmity, no later than one (1) year after 

l3 the petitioner obtained knowledge of the described 

14 condition; 

15 (b) for lack of capac~ty to consent because of the 

16 influence of alcohol. drugs. or other incapacitating 

17 substances. no later than one (1) year after the petitioner 

IS obtained knowledge of the described condition; 

1'1 (c) for lack of capacity to consent because of force, 

20 duress or fraudt no later than two (2) years after the 

21 petitioner obtained knowledge of the described condition; 

22 (a) fo~ the reason set fo~th in subsection (l){b)t by 

23 either party. no later than four (~) years after the 

24 petitioner obtained kno-ledge of the described condition; 

25 (e) for the ~eason set forth in subsection (l)(C)t by 
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the underaged party, his parent or guardian, prior to the 

2 time the underaged party reaches the age at which he could 

3 have married without satisfying the omitted requirement. 

4 (3) A declaration of invalidity for the reason set 

5 forth in subsection (1)(d) may be sought by either party, 

6 the legal spouse in case of a bigamous marriage, the county 

7 attorney. or a child of either party, at any time prior to 

a the death of one (1) of the parties. 

9 (4) Children born of a •arriage declared invalid are 

10 legitimate. 

11 (5) Unless the court finds, after a consideration of 
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19 

all relevant circumst.ances, including the effect of a 

retroactive decree on third parties, that the interests of 

justice would be served by •aking the decree not 

retroactive, it shall declare the marriage invalid as of the 

date of the marriage. fhe provisions of this act relating 

to property rights of the spouses, maintenance, support, and 

custody of children on dissolution of marriage 

applicable to nonretroactive decrees of invalidity.• 

-End-
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SENATE SILL NO. 326 

INTRODUCED BY TURNAGE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO Att9W ~Lf!__Itif 

INVALIDATION OF MARRIAGES EMfEREB---+N~8---&¥--WR+~~N 

9EEtARA~+e~-~P9N--+HE--5AME--~EAM5---A§--~N~t~B*~9H---aF 

SBtEMN+~EB-MARR+.SE5; AMENDING SECTION 48-311• R.C.M. 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 48-311• R.C.M. 1947• is amended to 

read as follows: 

"48-311. Declaration of invalidity. (1) The district 

court shall enter its decree declaring the invalidity of a 

marriage entered into under the following circumstances: 

(a) a party lacked capacity to consent to the marriage 

at the tiae the marriage vas ~ so+e-ft+~ed ~ epteced 

intg br~--r+tt•n=-deetorot+on• either because of mental 

incapacity or infirmity or because of the influence of 

alcohol, drugs. or other incapacitating substances. or a 

party was induced to enter into a marriage by force or 

duress. or by fraud involving the essentials of marriage; 

(b) a party lacks the physical capacity to consummate 

the marriage by sexual intercourse. and at the time the 

marriage was sa+emnired ENTEREP INTO the other party did not 

know of the incapacity. 

T H I R D R E A D I N G 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

11 

lB 

19 

20 

21 

22 

23 

24 

25 

SB 0326/02 

(c) a party was under the age of sixteen (16) years or 

was aged s&xteen (16) or seventeen (17) years and did not 

have the consent of his parents or guardian or judicial 

approval; or 

(d) the marriage is prohibited. 

(2) A declaration of invalidity under subsection 

(l)(a) through (c) may be sought by any of the following 

persons and must be commenced within the times specified• 

but in no event may a decla~ation of invalidity be sought 

after the death of either party to the marriage: 

(a) for lack of capacity to consent because of .ental 

incapacity or infir•ity. no later than one 

the petitioner obtained knowledge 

condition; 

of 

( 1) year after 

the described 

(b) for lack of capacity to consent because of the 

influence of alcohoJo drugs. or other incapacitating 

substances. no late~ than one (1) year after the petitionee 

obtained knowledge of the described condition; 

(c) for lack of capacity to consent because of force. 

duress or fraudo no later than two {2) years after the 

uetitioner obtained knowledge of the described condition; 

{d) for the reason set forth in subsection (l)(b)o by 

either partyo no later than four (4) years after the 

petitioner obtained knowledge of the described condition; 

(e) for the reason set forth in subsection (l)(c)• by 
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the underaged party. his parent or guardian. prior to the 

Z time the underaged party reaches the age at which he could 

3 have married without satisfying the omitted requirement. 

4 (3) A declaration of invalidity for the reason set 

5 forth in subsection (1t(d) may be sought by either party• 

b the legal spouse in case of a bigamous marriage. the county 

7 attorney. or a child of either party. at any time prior to 

8 the death of one {1) of the parties. 

9 {4) Children born of a •arriage declared invalid are 

10 legitimate. 

11 (5J Unless the court findso after a consideration of 

12 all relevant circumstances. including the effect of a 

13 retroactive decree on third parties• that the interests of 

14 justice would be served by •aking the decree not 

15 retroactive. it shall declare the aarriage invalid as of the 

16 date of the marriage. The provisions of this act relating 

11 to property rights of the spouseso maintenanceo support. and 

18 custody of children on dissolution of aarriage are 

19 applicable to nonretroactive decrees of invalidity." 

-End-
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SENATE BILL NO. 326 

INTROOUCEO BY TURNAGE 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AtteW CLARIFY THE 

INYAllOATUlN OF MARRIAGES ENfERE9---+H'F9--8¥-WH'ffl:N 

Bt&H•RitH6H-Yf'8ft-f+lt~Mt--fl:Rw.i--.5---£tW.r.rtBM'+9H---eF 

~~lt~RR+*&ES; AMENDING SECTION 48-311, R.c.M. lY47.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 48-311• R.c.M. 1947• is a.ended to 

~ead as follows: 

•48-311. Oec1a~ation of invalidity. (1) The dist.-ict 

court shall enter its dec.-ee decla~ing the invalidity of a 

mar~iage entered into under the following circu•stances: 

(a) a party lacked capacity to consent to the •arriage 

at the tiae the ear~iage was ~ sole~tLed ~ entered 

i1Wl eithe~ because of .ental 

incapacity or infir•ity or because of the influence of 

alcohol, druqs, o~ other incapdCitatiny substances, o~ a 

party · .. as induced to enter into a ma~riage by force 

duress. or b~ f~aud involving the essentials of marriage; 

or 

(b) a party lacks the physical capacity to consu~~ate 

the marriage by sexual intercourse, and at the time the 

ma~riage was ~+e.n~ed ENTERED INTO the otne~ party did not 

know of tne incapacity; 
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{c) a pa~ty was unoe~ the aoe of sixteen (16} yea~s or 

was J~~d sixteen (1e) or seventeen (17) years and did not 

nave the consent of his pa~ents or guardian or judicial 

approval; or 

(d) the marriaqe is p~ohibited. 

(2) A decla~ation of invalidity under subsection 

(l)(a) through {c) may be sought oy any of the following 

pe~sons and must be commenced within the times specified, 

but in no event ~y a declaration of invalidity be sought 

afte~ the death of eithe~ party to the ma~~iage: 

(a} for lack of capacity to consent because of ~ental 

incapacity or infir•ityo no later than one (1) year afte~ 

the petitioner obtained knowledge of the desc~ibed 

conditioni 

(b) for lack of capacity to consent because of the 

influence of alcohol, drugs, or othe~ incapacitating 

suost~nces, no later than one (l} year after the petitione~ 

obtained knowledge of the described condition; 

(c) fo~ Jack of capacity to consent ~ecause of force, 

du~ess o~ fraud, no late~ than two (2) years after the 

petitione~ obtained knowledqe of the described condition; 

(d) for the reason set fo~th in subsection (l)(b)• by 

~ither party. no later tnan fou~ (4} years afte~ the 

petitioner obtained kno~led~e of the desc~ibed condition; 

(e) for the ~eason set fo~th in subsection (1}(cJ• by 
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1 the uncerag~d party, hi~ ~~rent or guardian. prior to the 

2 time the underagea party reaches the age at which he could 

3 nave married without satisfying the omitted requirement. 

4 (3) A declaration of invalidity for tne reason set 

~ forth in subsection {l)(d) may be sought by either party, 

6 the legal spouse in case of a bigamous marriage, the county 

1 attorney, or a child of either oarty, at any time prior to 

~ the death of one {1) of the parties. 

9 (4) Children born of a marriage declared invalid are 

10 legitimate. 

11 

1Z 

(~) Unless the court finds, after a consideration of 

all relevant circu•stances• including the effect of a 

13 retroactive decree on third parties, that the interests of 

l~ justice would be served by making the decree not 

1~ retroactive, it shall declare the marriage invalid as of the 

16 date of the marriage. The provisions of this act relating 

17 to property rights of tne spouses, maintenance, supporto and 

ltl custody of chiloren on dissolution of marriage are 

19 appli;;able to nonretroactive decrees of invaliditv." 

-End-
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