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A BILL FOB lN lCT ENTITLED: "lM ACT TO BEGULATE THE 

ESTABLISHPIEIIT, OPEBATIOM, AND USE OF ELECTBOMIC FUNDS 

TRANSFER SISTE~s.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF PIONTANA: 

Section 1. Short title. This act shall be known and 

aay be cited as the "Electronic Funds Transfer Systeas Act•. 

Section 2. Policy. It is the public policy of this 

state that: 

(1) for the protection of consuaers and institutions, 

the installation and operation of electronic funds transfer 

systeas in this state should be subject to regulation and 

supervision by the departaent of business regulation as 

provided in this act; 

(2) electronic funds transfer systeas should protect 

the privacy of inforaation and transactions transaitted by 

or through such systeas; 

(3) coapetition be preserved, aonopoly prevented, and 

innovation encouraged in the establishaent, operation, and 

use of electronic funds transfer systeas vhich should offer 

their services at a fair price in a nondiscriainatory 

aanner; and 
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(4) electronic funds transfer services should be 

2 provided in such aanner and to such extent as to not iapair 

3 the safe and sound operation of the financial structure of 

II this state. 

5 section 3. Definitions. As used in this act, the 

6 following definitions apply: 

1 11) "Departaent• aeans the departaent of business 

8 regulatio11. 

9 (2) "Person• aeans a nataral person, a corporation 

10 (and its vholly owned subsidiarie~, a partnership, an 

11 association, a trust, a cooperative, or an instruaentality 

12 of the federal govern•ent. 

13 (3) •Electronic funds transfer transaction• or 

111 •transaction• aeans the transfer of funds fro• one person to 

15 another by a third person by use of an electronic device or 

16 facility. 

,.., (II) "Electronic funds transfer systea• or "systea" 

18 aeans any electronic device or facility when used for an 

19 electronic funds transfer transaction. The tera includes but 

20 is not liaited to a point-of-sale terainal, a reaote service 

21 unit, or an autoaated clearinghouse. 

22 (5) "Funds transfer institution" or •institution• 

23 aeans ~ny person vho establishes, operates, or utilizes an 

211 electronic funds transfer system pursuant to this act. 

25 (6) •Autoaated clearingboase" or "ACH" aeans any 
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electronic inforaation processing device or facility when 

used to receive, retransait, clear, or post financial 

transactions which originated froa a point-of-sale terainal, 

reaote service unit, or another lCB and which results in 

either transferring funds to or froa one or aore accounts in 

institutions or seqreqating funds in an account in an 

institutioa for future transfer, or both. 

(71 •rransaction terainal" or •terainal" aeans an 

electronic infor•atioa processing device when used by an 

institution for the purpose of effecting transactions. 

Section 4. Prohibition. E~cept as provided in this 

act, no person shall establish, operate, or utilize an 

electronic funds transfer syste• in this state; provided, 

however, that nothing in this act shall be considered to 

li•it or affect the functions or activities of the federal 

governaent or its instruaentalities. 

Section 5. Authorization. Any institutioa •ay itself 

or in conjunction vith other institutions establish, 

operate, or utilize one or •ore electronic funds transfer 

syste•s in this state subject to the following liaitations 

and conditions: 

(11 An autoaated 

operated, and used 

clearinghouse aay 

for the purpose 

be 

of 

established, 

facilitating 

transactions between and aaong instituticns in this state or 

other states. Every ACH's operation and use shall be 
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conditioned on: 

(al its availability for use for si•ilar transactions 

by any institution on a nondiscriainatory basis upon pay•ent 

of reasonable fees by such institution; 

(b) the safe, sound, fair, and nondiscriainatory 

conduct of its business; and 

(c) its continued ownership, operation, and use in 

such •anner as not to tend to restrict co•petition or 

res~rain trade. 

(21 one or aore transac~ion terainals aay be located 

anywhere in this s~ate. 

(31 To the e1~ent any institution establishes or 

operates any terainal to effect any electronic funds 

transfer transaction, it shall perait any other instituticn 

or custoaers of such other institution to share the use of 

any such terainal to effect siailar transactions UFOn 

request of such other institution and its aqree•ent to pay a 

fair and reasonable fee for such sharing; provided, however, 

that nothing herein shall be considered to require the 

•edification or enlarqeaent of any such terainal or systea 

to which it is connected to acco•aodate such sharing. 

(4) Upon written request of any institution, the 

departaent shall deteraine whether any fee for sharing of an 

·electronic funds transfer systea as provided in [sections 

5(1) (a) and 5(31 of this act] is fair and reasonable and if 

_q_ 
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he finds such fee not to be fair and reasonable to 

pro•nlgate a fair and reasonable fee schedule. In 

deteraining whether the fees charged by an institution or 

proaulqated by the departaent for the use of such an 

electronic funds transfer systea by another institution are 

fair and reasonable. the depart•ent shall consider whether 

such fees require the sharing institution to pay a 

reasonable proportion of all costs properly allocable to the 

installation and operation of such systea (to the extent 

such syste• is used for electronic funds transfer 

transactions) • including a reasonable return on in•est•ent. 

All deterainations by the departaent shall be aade pursuant 

to notice and hearing and shall be in writing setting forth 

the reasons for its deter•ination. 

IS) ls a condition precedent to the establish•ent or 

operation of any electronic funds transfer syste•• an 

institution shall file with the depart•eat in such fot• as 

it shall prescribe: 

(a) a written notice specifying the locations of each 

such syst~• and the co•ponents and nature thereof and tbe 

types of transactions effected; 

{b) its agree•ent to share such syste• in accordance 

with the pro•isions of (sections 5 ( 1) {a) and 5 (3) of this 

act]; 

(c) its aqreeaent to •ake available to the departaent 
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upon request such financial infor•ation as the depart•ent 

considers appropriate to deter•ine the reasonableness of 

fees for sharing as proYided in this act; and 

(d) on January 1 of each year hereafter a list 

identifying each electronic fonds transfer syste• and 

coaponent it owns or operates for its sole nse and each 

systea and coaponent it owns or operates on a sharing basis. 

identifying each other institution sharing each such deTice 

and specifying the fees charged for snch sharing. Snch list 

shall specify the types of transactions effected by such 

systea and its co•ponents. 

(6) lay transaction originating at any transaction 

terainal shall be considered to ha•e occurred at pre•ises of 

the institution to which such transaction is transaitted. 

[7) ln institution establishing, operating, or nsing 

an electronic fonds transfer syste• in this state aay 

connect such syste• with a regional or national electronic 

funds transfer systea. 

section 6. Privacy. To protect the privacy of 

consnaers using an electronic funds transfer systea. nc 

institution. except as peraitted by lav. shall provide any 

infor•ation about a consnaer•s transactions nor shall it use 

any such infor•ation except as required for operation of the 

systea or as otherwise peraitted by law. lathing in this 

section shall be considerecr to prohibit an otherwise lawful 
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disc1osnre, e~change, or use of credit inforaation, 

Section 7. Enforceeent. 111 The departaent shal1 

enforce the prowisions of this act, 

(2) {a) If t lte departeent has probable caase to 

beliewe that a persoo has engaged in an act wh~clt is subject 

to action by the departeent, it aay inwestigate to detereine 

if the act bas been co .. itted and, to the eztent necessary 

for this purpose, eay adeinister oaths or affireations and, 

upon its own eotion or upon request of any party, say 

subpoena witnesses, coepel their attendance, adduce 

evidence, and require the production of any aatter which is 

relevant to the investigation, iocluding the e~istence, 

description, nature, custody, coodition, and locatioo of any 

books, docneents, or other tangible things aod the identity 

and location of persons having knowledge of relewant facts 

or any other eatter reasonably calculated to lead to 

discovery of adeissible evideuce. 

(b) If, in the opiuiou of the departeent, any person 

is violating any provision of this act or any lawful order 

of the departeent issued pursuant to this act, it shall 

serve upon such person a notice specifying the nature of 

such violation and fi~ing a tiee and place for hearing to 

detereine whether a cease-and-desist order should be issued 

against such person. such hearing sball be fired for a date 

not less than 20 or aore than 30 days after service of such 
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notice, 

(c) If, upon the record aade at such hearing, the 

departeent finds that any violation as specified in such 

notice has been established, it shall issue and serve upon 

such person an order to cease and desist fro• sucb 

violation. 

(d) If any person sball fail to coaply with such 

cease-and-desist order, the departeent eay apply to any 

court of coepetent 1urisdiction for an injunction to enforce 

such order. If the court shall detereine upon review of the 

record eade before the departaent that tbe cease-and-desist 

order was based upon substaatial evidence, it shall issue 

such injunctioa. If the court finds that violation of the 

cease-and-desist order •as willful, it shal1 iepose a 

penalty of not to erceed $1,000 a day for each day such 

person has failed to coeply with the order after service 

thereof. 

(e) liotbinq in this section shall be considered to 

preclude any person froe bringing an action for daaages or 

injunctive relief by reason of violation of any prowision of 

this act. 

(f) Any person aqgrieved by any decision or crder of 

the departeent ander this act eay seek judicial review 

.thereof as provided under the ~ontana Adainistrative 

Procedure let. 
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(3) The departaent aay adopt, aaend, or repeal 

2 substantive rules when specifically authorized by this act 

3 and adopt, aaend, or repeal procedural rules to carry out 

Q the provisions of this act. 

5 Section e. severability. If a part of this act is 

6 invalid, all valid parts that are severable froa the invalid 

7 part reaain in effect. If a part of this act is invalid in 

8 one or aore of its applications, the part reaains in effect 

9 in all valid applications that are severable fro• the 

10 invalid applications. 

-End-
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STAT::: OF MONTANA 
REQUEST NQ.298-77 

FISCAL NOTE 

Form HD-15 

In compliance with a written request re.::aived February 1 19 ___]]__, there is hereby submitted a Fiscal Note 

for ____ Senat~- Bill 323 pursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

Senate Bill 323 is an act to regulate the establishment, operation, and use of electronic funds transfer systems . 

. ASSUMPTIONS: 

1. Immediately after the effective date of this act, the Department of Business Regulation must hold hearings to 
establish rules and reporting procedures to implement the act. 

2. One (1) employee with technical expertise in electronics will be necessary to monitor and supervise the introduction, 
installation and regulation of satellite installations throughout the state. 

3. An electronic funds transfer technician will be required to travel extensively to insure compliance of the estimated 
34 automated teller machines and 73 point of sale (P.O.S.) terminals. 

4. The staff of the financial division of the Department of Business Regulation would increase by 1.00 FTE in FY 78 
and 1.50 FTE in FY 79. 

FISCAL IMPACT: 

Personal services 
Operating expenses 

Increased expenditures under proposed law 

TECHNICAL NOTE: 

FY 78 

$17,559 
_8.400 

$25,959 

FY 79 

$24,180 
7,400 

$31,580 

Senate Bill 323 strongly parallels proposed Senate Bill 170 which has an effective date of January 1, 1978 as opposed to 
Senate Bill 323 which has an effective date of July 1, 1977. 

~~-~--
BUDGET DIRECTOR Q 

Office of Budget and Program Planning 

Date: .;a · > - .J.:l-__ _ 


