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_45th Legislature u: 1057/01 

No.-3// 
2 INTRODUCED BY ~ 

3 

4 A Bill FOR AN ACT ENTITlED: •AN ACT TO LlARIFY THE 

5 PROCEDURES FOR THE TERMINATION OF THE PARENTAL RIGHTS OF 

6 CHILDREN PROPOSED TO BE RElEASED FOR ADOPTION; AMENDING 

7 SECTION 61-317o RoCoMo 1947; REPEALING SECTIONS 61-325 AND 

B 61-326, RoCoHo 1947; AND PROVIDING AN EFFECTIVE DATE.• 

9 

10 BE IT ENALTED BY THE LEGISLATURE OF THE 5TATE -OF MONTANA: 

11 Section 1. There is a new R.C.M. section nuMbered 

12 61-328 that reads as follows: 

13 61-328. Form, execution. and revocation of releases --

14 ter•ination of parents• or guardians• rights. (l) Any parent 

15 or guardian who proposes to relinquish custody of a child 

16 for purposes of placing the child for adoption •ay do so by 

17 for~ally executing a release whereby all parental rights to 

lB the child are voluntarily relinquished to an agency of the 

19 state of Montana or a licansed adoption agency. 

20 (2) Except as otherwise provided in this section, a 

21 release shall be ~y a separate instru•ent executed befor~ a 

22 notary publico 

23 (3) If the person fro• whom a release is required is a 

24 member of any of the armed services or is in ~rison, the 

25 release ~ay be executea and acknowledged before any person 
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authorized by law to administer oaths. 

(4) If the release is executed in another state or 

country, the court having jurisdiction over the adoption 

proceeding in this state shall determine whether the release 

was executed in accordance with the laws of that state or 

country and may not proceed unless it finds that the release 

was so executed. 

(5) Upon the filing of the release of a child by a 

parent or guardian, the court immediately shall issue an 

order ter•inating the rights of that parent or guardian to 

tnat childo If tha rights of both parents, the surviving 

parent, or the guardian have been terminated, the court 

shall issue an order committing the child to the agency of 

the state of Montana or the licensed adoption agency to 

which the release was given. 

(6) Entry of an order terminating the rights of both 

;:>arents pursuant to subsection (51 terminates the 

jurisdiction of the district court over the child in any 

divorce·or separate maintenance action. 

(71 Upon petition of the person or parsons who 

executed th~ release ana of the agency of the state of 

Montana or licensed adoption agency to which the child was 

released, the court with which the release was filed may 

grant a n~aring to consider whether the release should oe 

revoked. A r~lease ~ay no< be revoked if the child has been 
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placed for adoption. A verbatim record of testimony related 

to a petition to revoke a release shall be Made. 

Section 2. There is a new R.c.M. section numuered 

61-329 that reads as follows: 

61-329. Chi 1 dren born out of wedl oc·k -- release -­

consent. Cl} If the mother of a child born out of weolock 

proposes to release the child for adoption and the release 

or consent of the natural father cannot be obtained, the 

child ~y not be placed for adoption until the parental 

rights of the father are terminated by the court as provided 

in this chapter, by the court pursuant to Title 10, chapter 

13, or by a court of competent jurisdiction in another state 

o..- count,.- Y• 

C2) Pending the ter11ination or othar disposition of 

the rights of the father of the child born out of wedlock, 

the mother may execute a release terminating her rights to 

the child. If the mother releases the child, the agency of 

the state of Montana or the licensed adoption agency to 

which the child is released may file a petition under this 

chapter or a petition of dependency or neglect pursuant to 

Title 10, cnapter 13. Pending disposition of the petition, 

the court may enter an order authorizing te~porary care of 

the child. 

(3) At the request of the mother, her formal execution 

of a release shall be de1ayed until after the court has 
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determined the identity of the father and has aw3rded 

custody of the child to the father or terminated his rights 

under this chapter. 

Section 3. The~e is a new R.c.M. section numoered 

61-330 that reads as follows: 

ol-330. Notice of intent to claim paternity. ( 1) 

Befor~ the birth of a child born out of wedlock, a P'rson 

claiming under oath to be the father of the child may file d 

verified notice of intent to clai~ paternity with the 

district court in any county of this state• The form of the 

notice shall be prescribed by the director of the department 

of health and environmental sciences and supplied to the 

clerks of the district courts. The notice shall include the 

clalmant•s address. On the next business day after ~eceipt 

of the notice, the court shall transmit the notice to th~ 

records and statistics bureau of the department of hedlth 

and envir-::>nmental sciences. If the .not her" s 3duress is 

stated on the notice, the records and ~tatistics bur2au 

shall send a copy of the notice by first-cldSS mail to the 

mother of the child at the stated address. 

(2) A person filiny a notice of int?nt to claim 

paternity or acknowledging paternity in accordance with 

61-305 shall be presumed to be the father of the child for 

purposes of this chapter unless the mother denies that the 

claimant is the father. Such notice is admissible in a 
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paternity proceeding under 61-307 and creates a rebuttable 

presumption as to the paternity of that child for purposes 

ot that section. Such notice creates a rebuttable 

presumption as to paternity of the child for ~urposes of a 

dependency or neglect proceeding under Title lOo chapter 13. 

(3) A parson who makes a timely filing of notice of 

intent to claim paternity or who formally acknowledges 

paternity under 61-305 is entitled to notice of any hearing 

to determine the identity of the father of the child and any 

hearing to determine or terminate his paternal rights to the 

child. 

Section 4. There is a new R.C.M. section numbered 

61-331 that reads as follows: 

61-331. Expected child intent to release or 

consent• petition and notice. (1) In order to provide due 

notice at the earl lest possible time to a putative father 

who may have an interest in the cus~ody of an expected child 

or in the mother's intended release of an expected chilj for 

adoption and in order to facilitate early placement of a 

child for adoption, a woman pregnant out of wealock m~y file 

with tha district court an ex parte petition which sets 

forth the following: 

(a) her 

adoption; 

intent to release her expected child for 

(b) the approximate date and location of conception; 
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(c) the expected date of her delivery; and 

(d) the identity and "hereabouts of the put>3tive 

father of her expected child. 

(2) The petition ~ay allege more than one putative 

father whenever circumstances warrant. The petition shall be 

verified. Upon the filing of the petition, the court shall 

issue a notice of intent to release, which notice shall be 

served upon the putative father or fathers in the manner 

provided by the Montana rules of civil procedure or in any 

other manner which the court may direct. Proof of such 

service shall be filed with the court. 

(3) A notice of intent to release shall: 

(a) indicate the approximate date and location of 

conception of the child and the expected date of delivery; 

(b) inform the putative father of his right under 

bl-330 to file a notice of intent to claim paternity before 

the birth of the child; 

(c) inform the putative father of the rights to which 

his filing of notice of intent to claim paternity will 

entitle him under 61-330(3); and 

(d) inform the putative father that his failur" to 

file a notice of intent to claim paternity before the 

expected date of delivery constitutes a waiver of his right 

to receive the notice to which he would otherwise be 

entitled under 61-330(3) ~nd constitutes a denial of his 
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interest in the custody of the child, which denial shall 

result in tne court's termination of his rights to th2 

child. 

(4) The petition shall be filed with the court not 

later than 30 days prior to the expected date' of delivery. 

Section 5. There is a new R.C.M. section numbered 

61-332 that reads as follows: 

61-332. Proceeding to determine father•s identity and 

terminate rights. (1} If a child is born out of wedlock and 

the mother executes or proposes to execute a release 

terminating her rights to the child or if the child 

otherwise becomes the subject of an adoption proceeding. the 

agency or person to whom the child has been or is to be 

relinquished or the mother or person having custooy of the 

child shall file a petition in the district court to 

terminate the parental rights of the father, unless the 

father•s relationship to the child has been previously 

terminated or determined not to exist by the court. The 

court shall hold a hearing as soon as practical to determine 

the identity of the father and to determine or terminata the 

rights of the father as provided in this section and in 

61-333 and 61-334o 

(2} Proof of service of a notice of intent to release 

or the putative father's verified acknowledgment of notice 

of intent to release shall be filed with the court, if such 
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notice was given to the putative father. The court shall 

request the records and statistics bureau of the department 

of health and environmental sciences to send to the court a 

copy of any notice of intent to claim p~ternity of the 

particular child which the bureau has received. 

(3) If the mother has failed to name a putative fatner 

or has failed to file a notice of intent to r~lease, th~ 

court shall cause inquiry to be made of the moth3r in an 

effort to identify the natural father. The inquiry shall 

include the following: whether the mother was married at the 

time of conception of the child or at any time thereafter; 

whether the aother was cohabitating with a man at the time 

of conception or birth of the child; whether the mother has 

received support payments or promises of support payments 

with respect to the child or in connection with her 

pregnancy; or whether 3ny man has formally or informally 

acknowledged or declared his possible paternity of the 

child. Notwithstanding this section or any other provisions 

of law and in consideration of her right to privacy. no 

mother of a child who is the subject of proceedings under 

this act may be compelled to testify concerning, or to 

divulge the 

that chi 1 do 

identity of• the father or possible father of 

{4) Notice of the hearing shall be serveo upon the 

following persons in the manner appropriate under the 
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Montana ~ules of civil procedure or any manner which the 

court shall direct: 

(a) a putative father who has timely filed a notice of 

intent to claim paternity as provided in 61-330 or 61-331; 

(bl a putative father who has not been served with a 

notice of intent to release at least 30 days before the 

expected date of delivery specified in the notice of intent 

to release; 

(c) any other male who was not served pursuant to 

61-331(1) with a notice of intent to release and who the 

courto after inquiry of the mother or any other appropriate 

person, has reason to believe may be the father of the 

child. 

(5) The notice of hea~ing shall inform the putative 

father that nis failure to appear at the hearing constitutes 

a denial of his interest in custody of the childt which 

denial will result in the court•s termination of his rights 

to the child. 

(6) Proof of service of the notice of hearing required 

by suQsection (4) shall bg filed with the court. A verified 

acknowledgment of service oy the party to be servea is ~roof 

of personal service. Notice of hearing may not be required 

if the putative father is present at the hearing. A waiver 

of notice ~f hea~in] by a person entitled to receive it is 

sufficient. If no person has been identified as the natural 
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father or possible father, the courto on the basis of all 

infor~ation available, shall determine whether publication 

or public posting of notice of the proceeding is likely to 

lead to identification ando if so, shall order puol ication 

or public posting at the times and places and in the manner 

it considers appropriate. The name of the natural mother may 

be included in such publication only with her written 

con~ent. 

(7) At the hearing. the court shall receive evidenc~ 

as to the identity of the father of the child. Based upon 

the evidence received and the court•s inquiry• the court 

shall enter a finding identifying the father or declaring 

that the identity of the father cannot be determined. 

(B) If the court finds that the father of the child is 

a person who did not receive either a timely notice of 

intent to release pursuant to 61-331 or a notice required 

pursuant to 61-332(4) and who has not waived his right to 

notice of hearing and is not present at the hearing, the 

court shall adjourn further proceedings until that pers~n is 

s~rved with a notice of hearln9• 

Section 6. There is a new R.C.M. section numoered 

61-333 that reads as follows: 

61-333. Grounds for termination of father•s ri~hts. 

{1) If the court has proof that the ~erson who it determines 

pursuant to 61-332 to be the father of the child was tiMely 

-10-
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served with notice of intent to release pursuant to 61-331 

or was served with or waived the notice of hearing requir~d 

by 61-332(4)• the court may permanently terminate the rights 

of the putative father if: 

(a) the putative father submits a verified 

acknowledgment of his paternity and a denial of his interest 

in custody of the child; 

(b) the putative father files a denial of paternity. 

For purposes of this section the filing of the denial of 

paternity constitutes a waiver of notice of hearing and 

constitutes a denial of his interests in the custody of the 

child; 

(c) the putative father was served with a notice of 

intent to release in accordance with 61-331(2} at least 30 

days before the expected date of delivery specified in that 

notice but failed to file an intent to claim paternity 

either before the expected date of delivery or befor~ the 

birth of the child; or 

(d) the putative father is given proper notice of 

hearing in accordance with subsection (4} or (6} of 61-332 

but either fails to appear at the hearing or appears and 

denies his interest in the custody of the child· 

(2) If the identity of the father cannot De determined 

or if the identity of the father is known but his 

whereabouts cannot be determined, the court shall receive 
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evidence to determine the facts in the matter. The court may 

terminate the rights of the putative father if the court 

finds from the evidence that reasonable effort has been mad~ 

to identify and locate the father and that any of the 

following circumstances exist: 

(a} The putative father, whose identity is not known, 

has not made a provision for the child's care and did not 

provide support for the mother during her pregnancy or 

during her hospitil ization. 

(b) The putative father, whose identity is known but 

whose whereabouts are unknown, has not provided support for 

the mother, has not shown any interest in the child, and has 

not made provision for the child's care, for at least 90 

days preceding the hearing required under 61-332. 

(3) Subject to the disposition of an appeal, upon the 

expiration of 6 months after an order terminatinJ parental 

rights is issued under this section. the order cannot be 

questioned by any person. in any manner or upon any ground• 

including fraud, misrepresentation, failure to giv~ any 

required notice, or lack of jurisdiction of th~ parties or 

of the subject matter. 

Section 1. There is a new R.c.M. section numbered 

61-334 that reads as follows: 

61-334. Best interests of the child custody to 

father legitimation. {1) If the putative father appears 

-12-
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at the hearing and requests custody of the child• the court 

shall inquire into his fitness and his ability to properly 

care for the child and shall determine whether the best 

4 interests of the child will be served by granting custody to 

5 him or to the agency of the state of Montana or 1 icensed 

b adoption agency to which the mother has released or proposed 

7 

8 

q 

10 

11 

12 

13 

to release custody of the child. If the court finds that it 

would not be in the best interests of the child to grant 

custody to the putative father, the court shall terminate 

his rights to the child. 

(2) If the mother of the child has released the 

custody of the child to an agency of the state of Montana or 

a licensed adoption agency, the agency shall be a proper 

14 party to petition the court for custody of the child. 

15 (3) If the parental rights of the mother are 

16 terminated pursuant to this chapter or other law and if the 

17 court awards custody of the child aut of w~dlock to the 

1B putative father• the court shall enter an order granting 

19 custody to the putative father and legitimating the child 

ZD far all purooses. 

21 Section s. Section bl-317• R.c.H. 1947• is amended to 

22 read as follows: 

23 •bl-317. Costs. The court may order reasonable fees of 

24 counsel• experts• and the child's guardian ad litem, and 

25 other costs of the action and pre-trial proceedings, 

-l3-
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including blood tests, to be paid by the parties in 

proportions and at times determined by the court. rhe ~ourt 

may order the pro~ortion of any indigent party to ce p.id 

out of the treasury of tha county in which the action is 

brought. Mt..ar.n~ fees rnax.__nQ.I"._~il.!i~-~.iii~_an 

2~X-llf ..... truL ... :i~te of "'Q~<LQL ..... a.....lti;~.5£l:L.i1!1opt ian a J<!~ 

7 lt!lizll.........tu:.i.ng:i~.ui..Q!l....Wl~Ul~llil2.t.~~.[ID i nate th~ 

~.a.um.t..a.LL.i.Wlll.....1lLL!lilt.l.!.L.al.....Q.ii.Ul!l.t.~ H 

Section 9. Repealer. Sections 61-325 

R.C.H. 1947, are repealed. 

anj ol-326, 

8 

9 

10 

ll Section 10. Effec~ive date. This act is effective on 

12 its passage and approval. 

-End-
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s·;ATE OF MONTANA 
REQUEST NO. 282-77 

FISCAL NOTE 

Form BD·/5 

In compliance with a written request re~aived January 28 , 19 l2_ , there is hereby submitted a Fiscal Note 

for. Senate Bill 311 pursuant to Chapter 53, Laws of Montana, 1965 · Thirty-N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

Clarify procedures for termination of parental rights, of children proposed for release through adoption. 

ASSUMPTIONS: 

1. The number of infants placed for adoption remains at 50 per year. 
2. The administrative procedures required of the mother and putative father will have been initiated prior to birth of the 

child. 
3. The bill will reduce court administration time and therefore foster care time, from two months to one month. 

FISCAL IMPACT: 

The legislation reduces the foster care stay from two months to one month. 
Number of adoptive children 50 
Foster care monthly payment .JU1.§_ 
Savings per year to the Foster Care Program $6,250 

TECHNICAL NOTE: 

Sec. 31-333 could offset any savings if the court exercises the 90 day lack of interest clause. 

~~-d--~-----!~--~ 
BUDGET DIRECTOR v 

Office of Budget and Program Planning ,.,_,. 
Date: :::t - > ~ ? 7 
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SENATE dill NO. 311 

INTRODUCtD BY TURNAGE, ROBERTS 

A BILL fOR AN ACT E~TITLEO: •AN ACT TO CLARIFY THE 

PROCEDURES FOR THE TERKINATION OF THE PARENTAL RIGHTS OF 

CHILDREN PROPOSED TO BE RELEASED FOR ADOPTIJN; A~NerHS 

SEEf£~--6+-3±~.--R.C•M•--T9+i~ REPEALING SECTIJ~S b1-317t 

61-325~ A~O b1-32bt RoCoMo 1947; AND PROVIDING A~ EFFECTIVE 

DATE." 

BE IT E~ACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~ection 1. There is a new R.c.H. section numbered 

b1-328 that reads as follows: 

~1-328. formo e~ecution, and revocation of releases --

termination of rarents• or guardians• riqhts. {1) Any parent 

or quardian who proposes to relinquish custody of a child 

for purposes of placinq the child for ado?tion may do so by 

for~ally e~ecutinq a release whereby all parental rights to 

the cnild are voluntarily relinquished to an a~ency of the 

state of Montana er~ a licensed ~do~tion ag~ncy~ 

.fflc.SJ;ljo 

{£) E~cept as otherwise provided in this sectiono a 

release shall be by a separate instru~~~ent e~ecut<:!d before a 

notary '>UOlico 

(3) It the oersan from whom a r~lease is recuired is a 

S E C Q N D R E A D I N G 
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member of any of the armed services or is in prison, the 

release may be executed and acknowledqed before any person 

autnorized ~y l~w to ad~inister oaths. 

(4) If the release is e~ecuted in another state or 

country, the court having jurisdiction over the adoption 

proceeding in this state shall determine ~ether the release 

was executed in accordance with the laws of that state or 

country and may not proceed unless it finds that the release 

was so executed. 

(5) Upon the filing of the release of a child by a 

parent or guardian, the court immediately shall issue an 

order ter•inating the rights of that parent or quardian to 

that child. If the rights of both parents, the surviving 

parent, or the guardian have been ter~inatedo the court 

shall issue an order committing the child to the aqency of 

the state of Montana~~ the licensed adoption agency~ 

I~_£~~~ to which the release was given. 

(6) Entry of an order terminating the rights of both 

parents pursuant to subsection {5) terminates the 

jurisdiction of the district court over the child in any 

divorce or separate maintenance action. 

(1) Upon petition of the person or persons who 

e~ecuted the release and of the agency of the state of 

i'.ontan3 <>r~ licensed adoption agency.L-.WL_li.B.S.Q.ti to \lhich the 

child was released, th9 court with which thry release was 

-2- SB 311 
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tiled may g~ant a hea~inq to conside~ whethe~ the ~elease 

should be ~evoked. A ~elease may not be ~evoked if the child 

has been placed fa~ adoption. A ve~batim ~eco~d of testimony 

~elated to a petition to ~evoke a release shall b~ •ade • 

Section 2. The~e is a new R.C.M. section numbered 

b1-32Y that reads as follows: 

b1-329. Child~en ~o~n out of wedlock release 

consent. {1) If the mothe~ of a child born out of wedlock 

proposes to ~elease the child for adoption and the release 

or c~nsent of the natu~al fathe~ cannot be obtained, the 

child may not be pl~ced for adoption until the parental 

rights of the father are terminated by the court as provided 

in this chapter, by the court pursuant to Title 10, chapter 

13o or by a court of co~petent jurisdiction in another state 

or country. 

(2) Pending the te~•ination or other disposition of 

the rights of the father of the child born out of wedlocko 

the •~ther may execute a release terminating ner rights to 

the child. If the aother ~eleases the cnildo the agency of 

the state of Montana ~1 the licensed adoption aq~ncyL--U& 

~HE--eEasOH to which the child is ~eleased may file a 

petition under this chapter or a petition of dependency or 

neglect pursuant to Title 10, chapter 13. Pendinq 

disposition of the petition, the court may enter an order 

authorizing temporary care of the child. 

-3- sa 311 
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(3) At the request of the mother, her tormal execution 

of a release shall be delayed until after the court has 

deter~ined the identity of the father and has awarded 

custody of the child to the father or terminated his rights 

unde~ this chapter. 

Section 3. There is ~ new K.t.M. s~ction numbered 

bl-331 that reads as follows: 

~1-330. Notice of intent to claim paternity. (1) 

8efor~ the oi~th of a child born out of wedlock, a pe~son 

claiaing under oath to be the father of the child aay file a 

verified notice of intent to claim paternity with the 

dist~ict court in any county of this state. The form of the 

notice shall be presc~ibed by the director of the department 

of health and environ.antal sciences and supplied to the 

clerks of the district courts. The notice shall include the 

claimant•s add~ess. On the next business day cft~r ~eceipt 

of the notice, the court shall transmit the notice to the 

records and statistics bu~eau of the department of health 

and environmental sciences. If the mother's address is 

stated on the notice, the reco~ds and statistics bureau 

shall send a copy of the notice by first-class mail to the 

mother of the child at the stated add~ess. 

(l) A person filing a notice of intent to claim 

paternity or acknowledging paternity in accordance with 

bl-~0~ shall be presu~d to be the father of the child for 
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purposes of this chapter unless the Mntner denies that the 

claimant is the father. Such notice is admissible in a 

paternity proceeding under 61-307 and creates a rebuttable 

presunption as to the paternity of that cnild for purposes 

of that section. Such notice cre3tes a rebuttable 

presu.~ption as to paternity of the child for purposes of a 

depenoency or neqlect proceeding under Title 10, chapter 13. 

(3l A person who makes a ti~ely filing of notice of 

intent to claim paternity or who for~ally acknowledges 

paternity under 61-305 is entitled to notice of any hearing 

to determine the identity of the father of the child and any 

hearing to determine or ter•inate his paternal riqhts to the 

Chi 1 do 

Section 4o There is a new R.C.M. section numbered 

bl-331 that reads as follows: 

&1-331. ~xpected child intent to release or 

consent, petition and notice. (11 In order to provide due 

n~tice at the earliest possible time to a putative father 

who may have an interest in the custody of an expected child 

or in the mother's intended release of an expected child for 

ado~tion and in order to facilitate early placement of a 

child for adoption. a woman pregnant out of wedlock may file 

with the district court an ex parte petition which sets 

forth the followino: 

(a) her intent to rel~ase her expected child for 
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adoption; 

(b) the approximate date and location of conception; 

(c) the expected date of her delivery; and 

(d) the identity and whereabouts of the putative 

father of her expected child. 

(21 The petition .ay allege more than one putative 

father whenever circumstances warrant. The petition shall be 

verified. Upon the filing of the petition• the court shall 

issue a notice of intent to release, which notice shall be 

served upon the putative father or fathers in the manner 

provided by the Montana rules of civil procedure or in any 

other ~anner vhich the court may direct. Proof of such 

service shall be filed with the court. 

(3) A notice of intent to release shall: 

(a) indicate the approximate date and location of 

conce~tion of the child and the expected date of delivery; 

(b) inform the putative father of his right under 

b1-33J to file a notice of intent to claim paternity before 

the birth of the child; 

(c) inform the putative father of the rights to which 

his filing of notice of intent to claim paternity will 

entitle him under bl-330(3); and 

(d) inform the putative father that his failure to 

til~ a ~otice of intent to claim paternity before the 

exoPc~ed date of deliv•ry constitutes a waiver of his riqht 

-~- se 311 
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to receive the notice to which he would otherwise be 

entitled under 61-330(3t and constitutes a denial of his 

interest in the custody of the child, which denial shall 

result in the court•s terMination of his rights to the 

child. 

('t) The petition shall be filed with the court not 

later than 30 days prior to the expected date of delivery. 

Section 5. There is a new R.L.M. section nu~bered 

61-332 that reads as follows: 

&1-332. Proceeding to deter•ine father•s identity and 

terminate rights. (1) If a child is born out of wedlock and 

tne anther executes or proposes to execute a release 

ter•inating her rights to the child or if the child 

other~ise becoaes the subject of an adoption proceeding, the 

agency or person to whom the child has been or is to be 

relin1uished 

child shall 

or the mother or person having custody of the 

file a petition in the district court to 

terminate the parental rights of the fathero unless the 

father's relationship to the child has been previously 

terminated or determined not to exist by the court. The 

court shall hold a hearinq as soon as practical t~ determine 

the identity of the father and to determine or terminate the 

rights of the father as provided in this section and in 

61-333 and 61-334. 

(2) Proof of service of a notice of intent to release 
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or the ?utative father's verified acknowledqaent of notice 

of ;,tent to release shall be filed with the court, if such 

notice was given to the putative father. The court shall 

request the records and statistics bureau of the depar~ent 

of health and environ.antal sciences to send to the court a 

copy of any notice of intent to claim Paternity of the 

particular child which the bureau has received. 

(3) 1f the mother has failed to na.e a putative father 

or has failed to file a notice of intent to release, the 

court shall cause inquiry to be aade of the mother in an 

effort to identify the natural father. The inquiry shall 

inclu~e the following: whether the .ather was •arried at the 

time of conception of the child or at any tiee thereafter; 

whether the •other was cohabitating with a •an at the tiMe 

of c~nception or birth of the child; whether the mother has 

received support payments or proMises of support payments 

with respect to the child or in connection with her 

preqnancy; or whether any man has formally or informally 

ackno~ledged or declared his possible paternity of the 

child •. 'totwithstandinq this section or any other !)rovisions 

of law and in consideration of her right to privacy, no 

mother of a child who is the subject of proceedings under 

this act •ay be compelled to testify concerninq, or to 

divulge the identity ofo the father or possible father of 

that child. 
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(it) Notice of the hearing shall be served upon the 

follo~ing persons in the manner appropriate under the 

~ontaAa rules of civil procedure or any manner which the 

court snall direct: 

(a) a putative father who has timely filed a ~otice of 

intent to clai~ paternity as provided in bl-330 or b1-331i 

(D) a putative father ~ho has not been served with a 

notice of intent to release at least 30 days before the 

expected date of delivery specified in the notice of intent 

to release; 

(c) any other male who was not served pursuant to 

b1-33lt.,LZ! with a notice of intent to release and who the 

court, after inquiry of the mother or any other 3poropriate 

perso,, has reason to believe may be the father of the 

child. 

(5) 1he notice of hearinq shall inform the putative 

father that his failure to appear at the hearing constitutes 

a denial of his interest in custody of the childt which 

denial will result in the court•s termination of his rights 

to the child. 

(bl Proof of service of the notice of hearing required 

by suosection (41 shall be filed with the court. A verified 

ackno~ledgaent of service by the party to be served is proof 

of personal service. ~otice of hearinq mey ~~ not be 

required if the putative father is present at the hearing. 
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A waiver of notice of hearing by a person entitled to 

receive it is sufficient. If no person has been identified 

as tne natural father or possible father, the court, on the 

basis of all information available, shall determine whether 

publication or public posting of notice of the proceeding 

is likely to lead to identi~ication andt if so, shall order 

publication or public posting at the ti»es and places and in 

the m3nner it considers appropriate. The na.a of the natural 

mother may be included in such publication only vith her 

written consent. 

(71 At the hearing, the court shall receive evidence 

as to the identity of the father of the child. Based upon 

the evidence received and the court•s inquiry, the court 

shall enter a finding identifying the father or declaring 

that the identity of the father cannot be deterained. 

(8) If the court finds that the father o~ the child is 

a perscn who did not receive either a timely notice of 

intent to release pursuant to bl-331 or a notice required 

pursu3nt to b1-332(4) and who has not waived his right to 

notice of hearing and is not present at the hearing, the 

court shall adjourn further proceedings until that person is 

serve3 with a notice of hearing. 

Section &. There is a new R.C.H. section numbered 

&l-333 that reads as fo11ows: 

bl-333. Grounds for termination of fath~r•s rights. 

-10- SB 311 



1 

2 

3 

• 
5 

b 

1 

8 

9 

10 

ll 

12 

13 

H 

15 

lb 

11 

18 

19 

20 

21 

22 

23 

2+ 

25 

S!l 0311/02 

(l) If the cou~t has p~oof that the pe~son who it dete~Rines 

pu~suant to bl-332 to be the fathe~ of the child Mas timely 

se~ved with notice of intent to ~elease pu~suant to 61-331 

o~ was se~ved with o~ waived the notice of hea~ing ~equi~ed 

by &1-332(+)• the cou~t •ay pe~manently te~minate the ~ights. 

of the putative fathe~ if: 

(a) the putative fa the~ SUbllits a ve~ified 

acknow1edg•ent of his pate~nity and a denial of his inte~est 

in custody of the child; 

(bt the putative fathe~ files a denial of pate~nity. 

For purposes of this section the filing of the denial of 

paternity constitutes a waiver of notice of hearing and 

constitutes a denial of his interests in the custody of the 

childi 

(c) the putative father was served Mith a notice of 

intent to release in accordance with bl-331(2) at least 30 

days oefore the expected date of delivery specified in that 

notice but failed to file an intent to clai11 paternity 

either before the expected date of delivery or before the 

birth of the child; or 

(d) the putative father is given proper notice of 

hearing in accordance with subsection (4) or (6) of 61-332 

but either fails to appear at the hearing or appears and 

denies his interest in the custody of the child. 

(2) If the identity of the fathe~ cannot be dete~•ined 
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or if the identity of the father is known but his 

wne~eabouts cannot oe deter~ined, the court shall receive 

evidence to determine the facts in the •atter. The cou~t May 

te~minate the ~ights of the putative father if the court 

finds from the evidence that reasonable effort has been •ade 

to identify and locate the father and that any of the 

follo~inq circu•stanc~s exist: 

(a) The putative father, whose identity is not knoMno 

has not made a provision for the child"s care and did not 

provide support for the mother du~ing her pregnancy o~ 

du~in~ he~ hospitilization. 

(b) The putative father, whose identity is known but 

whose whe~eabouts a~e unknown, has not p~ovided support to~ 

the mother, has not shown any inte~est in the child, and has 

not 11ade provision for the child"s care, for at least 90 

days oreceding the hearing required under 61-332. 

(3) Subject to the disposition of an appeal, upon the 

expiration of 6 months after an order ter•inatino parental 

~ights is issued under this section, the order cannot be 

questioned by any person, in any Manner or uoon any qround, 

including fraud, misrepresentation, failure to give any 

required notice, or lack of jurisdiction of the parties or 

of the subject matter. 

Section 1. There is a new k.c.K. section numbered 

bl-334 that reads as follows: 
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&l-334. Best interests of the child --custody to 

father -- legitimation. {1} If the putative father appears 

at tne hearing and requests custody of the child. the court 

shall inquire into his fitness and his ability to prooerly 

care for the child and shall determine whether ~AI~ 

£6E~IAL_RIGHTS SHOUL]LBE GIYEN RECOGNITION IN YIEW QE__tllS 

£tfU&L_ OR LACK__Of_EfEOal_lO MAKE PROVISION FOR~ MUTHE~ 

J!!l:UU~tit.~AL£&f.li.HAttLAJiiLtliR THE CHILD UPQ)J fl.l.IUt:t AND 

XtlELH~ the best interests of the child will be served by 

qrantino custody to him or to the a~ency of the state of 

!'lontaila .,,.~ 1 icensed adoption agencyo 011 PERSON to which the 

mother has released or proposed to release custody of the 

child. If the court finds that it would not be in the best 

interests of the child to grant custody to the putative 

father. the court shall terminate hi~ rights to the child. 

(2) If the mother of the child has released the 

custody of the child to an agency of the state of Montana 

er~ a licensed adoption agency~ OK A PERSQM. the agency D& 

£ERiO~ shall be a proper party to petition the court for 

2u custody of the child. 

21 (3) lf the oarental rights of tne matner are 

22 terminated pursuant to this chapter or other law and if the 

23 court awards custody of the child out of wedlock to the 

2~ put~tiv~ father• the court shall enter an order grantino 

2j custody to the putative father and legitimating the child 
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for all porposes. 

2 S~etien So see~ien ~1 317 1 RoC•"• 19~7 1 is aaesae& ~e 

3 Feed as tellevs1 

II 

5 

6 ether seats ef ~@ a~iaa aai pre \eial preeeedia~s~ 

7 iaelYiia~ ~lees teste, te ~e paia hJ ~he parties ia 

8 

9 Bil¥ eEieE ~he ~ESP8EtieB Bi iiBY iaii•ea~ P8FtY ~B ee ~eii 

10 eat ef the treasYrJ ef the aeaaty ia vhieh the aetiea is 

, 1 BFBIIEJhto ~~=~:.I.""' -·-~..,¥=: --~~~~~lf-~l'JI-.....,..-y=-5£!1 ~~·------~~ ~~----~~~~--~~----~-~~-~~~ -~-

12 ageasr of tae state e!=!!t!aa~_§C=a lieeatea asee!i§! ageetl 

13 !!ish @Ei!q§ !B ae~iea aed~s ~X \a tee~e -~~ 

111 

15 Section ~. Repealer. sections §l=lll& 61-325~ and 

16 61-326, B.C.!. 19Q7, are repealed. 

l7 Section 9. Effective date. !his act is effective en 

1 8 its passage and approval. 

-End-
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I11TBODUCED BY TUBHAGB, ROBERTS 

l BILL POB AH ACT !MTITLfD: "II ICT TO CLARIFY THE 

PROCEDURES FOR THE TER~IBATIOH OF THE PABEHTAL RIGHTS CF 

CHILDREH PROPOSED TO BE RELEASED FOB ADOPTIOH; loll il G Ill(; 

SI€TIQU ~1 ~17 1 Qo~olo 19Q7t REPEALING SECTIOBS ~1-31]~ 

61-325~ AID 61-326, B.C.!. 1947; AID PBOJIAIHG AI !PFICTI¥E 

DA'IE." 

BI IT ~BACTED BY TBE LIGISLATDBE Of TB~ STATE OP !OITAil: 

Section 1. There is a new B.c.!. sectiou uu•bered 

61-328 that reads as follcvs: 

61-328. Por•, e~ecution, and revocation of releases --

terainaticu of parents' or guardians• rights. (1) Any parent 

or guardian vho proposes to relinquish custody of a child 

for purposes of placing the child tor adoption •ay de so by 

forDally e~ecuting a ~elease whereby all parental rights to 

tbe child are voluntarily relinquished tc an agency of tbe 

state of ~ontana ~~ a licensed adoption agency~Q!_! 

U!_l!Q!. 

(2) E~cept as otherwise Frowided in this section, a 

~eleas~ shall be by a separate instrttaent executed before a 

notary public. 

43) If the person froa vhca a ~elEase is requi~ed is a 

T H I R D R E A D I N G 

' 

2 

3 

II 

5 

6 

7 

8 

g 

10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

Sll 0311/03 

•ember of any of the araed services or is in Frison, the 

release •ar be executed and acknowledged before any person 

authorized by lav to ad•inister oaths. 

Ill) If the release is executed in a·notber state or 

country, the court having jurisdiction over the adcpticn 

Froceeding in this state shall deter•ine whether the release 

vas executed in accordance Mith the laws of that state or 

country and •ay net p~oceed unless it finds that the release 

vas so e~ecuted. 

(5) Upon the filing of the release of a child by a 

parent or guardian, the court i••ediatelJ shall issue aa 

order terainating the rights of that parent or guardian to 

that child. If the rights of both parents, the surviviaq 

parent, or the guardian have been ter•inated. the court 

shall issue an order co••itting the child to the agency of 

the state of Rontana &E~ the licensed adoption agencyL-QB 

THE P!BSQ8 to vhich the release vas gi•en. 

(6) Entry of an o~der ter•ina ting tbe rights of both 

parents pursuant to subsection 15) ter•inates the 

jurisdiction of tbe district court over tbe child in any 

divorce or separate •aintenance action. 

(7) Upon petition of the perscn or persons vho 

executed the release and of the agency cf the state of 

~ontana &eL licensed adoption agency~Qli_f~~~ to ~hich the 

child vas released, the court vith vbich the release •as 

-2- sa 311 
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filed •ay grant a hearing to consider whether the re1ease 

shou1d be revoked. A release aay not be revoked if the child 

bas been placed for adoption. A Yerbatia record of testiaony 

related to a retition to reyoke a release shall be •ade. 

Section 2. There is a new R.c.e. section nuahered 

61-329 that rea~s as follows: 

61-329. Children born out of wedlock -- release 

consent. (1] If the aother of a child born cut of wedlock 

proposes to release the child fer adoption and the release 

or consent of the natural father canDot he obtained, the 

child aay not be placed for adoption unti1 the parental 

rights of the father are terainated by the court as proYided 

in this chapter, by the court pursuant to title 10, chapter 

13, or by a court of coapetent jurisdiction in another state 

or country. 

(2) Pending the teraination or ether disposition of 

the rights of the father of the child bern out of wedlock, 

the aother may ezecute a release ter•inating her rights to 

the child. If the acthex releases the child, the agency of 

the state cf ~cntana ~L the licensed adoption agency£ __ Q! 

~l_-~~Qli to which the child is released may file a 

petition under this chapter or a petition of defeDdency or 

n~glect pursuant to Title 10, chapter 13. Pending 

disposition of the petition, the court aay enter an crder 

authorizing te•porary care of the child. 
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(3) At the request of the aother, her for•al ezecuticn 

of a release shall be delayed until after the court has 

determined the identity of the father and has awarded 

custody of the child to the father or terainated his rights 

under this chapter. 

section 3. There is a nea B.c.e. section nnabered 

61-330 that reads as fo1lovs: 

61-330. !Jotice of intent to clai• paternity. {1) 

Before the birth of a child bern out of wed1ock, a person 

clai•ing under oath to he the father of the child •ay file a 

Yerified notice of intent to clai• paternity ~itb the 

district court in any county of this state. The for• cf the 

notice shall be prescribed hy tbe director of the defartaent 

of health and enYiron•ental sciences and supflied to the 

clerks of the district. courts. the notice shall include the 

clai•ant•s address. On the next business day after receirt 

cf tbP notice, the court shall transait the notice to the 

records and statistics bureau of the depart•ent cf health 

and environm~ntal sciences. If the •ether's address is 

stated on the notice, the records and statistics tureau 

shall send a copy of the nctice by first-class aail to the 

mc.h~L of the child at the stated address. 

(2] A person filing a notice of intent tc clai• 

raternity or acknowledging paternity in accordance with 

61-305 shall be p~esuwed to hE the father cf the child fo~ 

-4- Sli 311 
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purposes of this chapter unless the acther denies that the 

claimant is the father. such notice is adaissible in a 

paternity proceeding under 61-307 and creates a rebuttable 

presumption as to the paternity of that child for fUrpcses 

of that section. Snch notice creates a retottatle 

presuaption as to paternity ot the child fer purpose~ of a 

dependency or neglect proceeding onder litle 10, chapter 13. 

(3) A person abo aakes a tbely filing of notice of 

intent to claia paternity or Mbo foraally acknowledges 

paternity onder 6t-305 is entitled to notice of any hearing 

to deteraine the identity of tb.e father of ~he child and any 

hearing to deteraine or terainate his paternal rights to the 

child. 

Section 11 •. There is a oeM B.C.!. section nuabered 

61-331 that reads as follows: 

61-331. E~pected child intent to release or 

consent, petition and notice. (11 In order to provide doe 

notice at the, earliest possible tiae to a putative father 
I 

who may have an~interest in the custody of an e~pected child 
f 

or in the aother•s intended release of an expected child for 
t 

adoption and in(order to facilitate early placeaent of a 

child fer adopt\on, a woaan pregnant out cf vedlcck aay file 

vith the district court an ex parte petition which sets 

forth the following: 

(a) her intent to release her expected chilo for 
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adopt ion; 

(b) the approxiaate date and location of conception; 

(c) the expected date of her deliwery; and 

(d) the identity and whereabouts of the fUtatiwe 

father of her expected child. 

(2) !he petition •ay allege aore than one putative 

father whenever circumstances warrant. the petition shall be 

verified. Upon the filing of tb.e petition, the court shall 

issue a notice of intent to release, which notice shall be 

serwed upon the putative father or fathers in tbe aanner 

prowided by the Bontana rules of ciwil procedure or in any 

other aanner Mhich the court •ay direct. Proof of such 

serwice shall be filed vith tbe court. 

(3) A notice of intent to release sb.all: 

(a) indicate the approxiaate date and location of 

conception of the child and the expected date of delivery; 

(b) infer• the potatiwe father of his right uoder 

61-330 to file a notice of intent to clai• paternity before 

the birth of the child; 

(c) infer• the putative father of the rights to which 

his filing of notice of intent to clai• paternity will 

entitle hi• under 61-330(3); and 

(d) infora the putatiwe father that bis failure tc 

fil~ a notice of intent to claia paternity hefore the 

expected dat~ of delivery constitutes a waiwer of his riqht 
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to rP.ceive the notice to which he would otherwise he 

entitled under 61-330(3) and constitutes a denial of his 

interest in the custody of the child, which denial shall 

result in the court•s ter•iaaticn of his rights to the 

child. 

(4) The petition shall be filed with the ccurt net 

later than 30 days prior to the expected da•e of delivery. 

Section 5. There is a nev B.C.!. section nu•bered 

61-332 that reads as follows: 

61-332. Proceeding to deter•ine father's identity and 

ter•inate rights. (1) If a child is horn oat of wedlock and 

the •other executes or proposes to execute a release 

ter•iaating her rights to the cbild or if the child 

otherwise becowes the subject of an adoption proceeding. the 

agency or person to whoa tbe child has been or is to be 

relinquished or the aotber or person having custody of the 

child shall file a petition in the district ccurt to 

ter&inate the parental rights of the father, uoless the 

father's relationship to the child has been pr€viously 

terminated or determined net to exist by the court. !he 

court shall hold a hearing as soon as Fractical to d€termine 

the identity of the fatber and to determine or terminate tbe 

rights of th~ fathEr as provided in this section aDd in 

61-333 and 61-334. Illl~-~X£11£E_!~_HQ1-ArE1l£1]!J_l!-1§1 

FA~!!_IS_!_PEB~Q~-~fiQ~£_£Q]~!11_1f_!kQfllQ!-1~-!QI_~]l!E~ 
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ID!ll.!!-!! l-205.:. 

(2) Proof of service of a aotice of intent to release 

or the putative father's verified acknowledgwent of notice 

of intent to release shall be filed with the court, if such 

noticg was given to the fUtative father. The court shall 

reguest the records and statistics bureaa of the defartwent 

of health and environmental sciences to send to the court a 

copy of any notice of intent to claim paternity of the 

particular child which the bureau bas received. 

(3) If the wether bas failed to nawe a putative father 

or has failed to file a notice of intent tc release. the 

court shall cause inquiry to be •ade o! the mother in an 

effort to identify the natural father. The inquiry shall 

include the following: whether the •other vas married at the 

ti•e of ccnception of the child or at any time thereafter; 

whether the mother was cobabitating with a man at the time 

of conception or birth cf the child; whether the mother has 

received support payments cr Fro~ises cf support pay•ents 

witb resfect to the child cr in connection vitb her 

pregnancy; or whether any man has .ormally or i~formally 

ackno~ledqed or declared his possible paternity ct tte 

chi' • Notwithstanding this section o~ any other prc~isicn~ 

of law and jn consideration of her right to frivacy, no 

mather of a child who i~ the subject cf proceedings under 

this act may be compelled tc testify ccncerning, cr to 
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di~ulge the identity of, the father or possible father of 

that child, 

(II) Notice of the bearing shall be ser•ed u~on the 

follo~ing persons in the wanner aFpropriate onder the 

"ontana rules of civil procedure or any wanner which the 

court shall direct: 

{a) a putative father who has tiwely filed a notice of 

intent to claiw paternity as prodded in 61-330 cr 61-331; 

(b) a putative father who bas not been served with a 

notice of intent to release at least 30 days before the 

expected date of delivery specified in the notice of intent 

to release; 

(c) any other wale vho was not served pursuant tc 

61-331~Jll with a notice of intent to release and vho the 

court, after inquiry of the wether or any other approFriate 

person, bas reason to believe aay be 'he father of the 

child. 

(5) The notice of hearing shall infora the FUtative 

father that his failure to appear at tbe bearing constitutes 

a denial of his interest in custody of the child, which 

denial will result in the court's terwioation of bis rights 

t'l the child. 

(6) Proof of service of the notice of bearing required 

by subsection (II) shall be filed with the court, A verified 

acknowledgaent of 'ser~ice by tbe party to be served is proof 
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of personal service, Botice of bearing ~ !!~ not be 

required if tbe putative father is present at the bea~ing. 

A waiver of noticE of hearing by a person entitled to 

receive it is sufficient. If no person bas been identified 

as the natural father or fOssib1e father. the court, en the 

basis of all inforwation available, shall deter•ine wbetber 

publication or public posting of notice of the proceeding 

is likely to lead to identification and. if so. shall orde~ 

publication or public posting at the tiwes and places and ia 

the •anner it considers appropriate. Tbe naae of tbe natural 

•other aay be included in such publication only with her 

written consent. 

(7) At the hearing. the court shall recei•e evidence 

as to the identity of the father of the child. Based upon 

the evidence received and the court•s inquiry. the court 

shall enter a finding identifying the father or declaring 

that the identity of the fatber cannot be deterwined, 

(8} If the court finds that the father of the child is 

a person who did not receive either a tiaely notice of 

intent to release pursuant to 61-331 or a notice required 

pursuant to 61-332(11) and vbo has net waived bis right to 

notice of hearing and is net present at the bearing, the 

court shall adjourn further proceedings until that person is 

served with a notice of bearing. 

Section 6. ihere is a nev B.C.!. section nuabered 
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61-333 that reads as follows: 

61-333. Grounds for ter~inaticn cf fatbe~·~ "rights. 

(1) If the court bas proof that the persvu who it deterwines 

pursuant to E1-332 to be the father of the child vas tisely 

served with notice of intent to release pursuant to 61-331 

or vas serY~~ with or waived the notice of bearing required 

•,v ~~-332fll) • the court say permanently tersinate the rights 

of the putative father if: 

(a) the putative father subaits a verified 

acknowledgsent of his paternity and a denial of his interest 

in custody of the child; 

(b) the putative father files a denial of paternity. 

For purposes of this section the filing of the denial of 

paternity constitutes a waiver of notice of bearing and 

constitutes a denial of his interests in the custody of the 

child; 

(c) the putatiYe father vas served with a notice of 

intent to release in accordance with 61-331(2) at least 30 

days before the expected date cf delivery specified in that 

notice but failed to file an intent tc clais paternity 

either before the expected date of delivery or before the 

birth of the child; or 

(d) tbe putative father is given ~ropet nctice rt 

hParing in accordance with subsection (4) or (6) ot c1-J32 

hut either fails to appear at the bearing cr arrea~s and 
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denies his interest i~ the custody of the child. 

(2) If the identity of the father cannot be detersined 

or if the identity cf the father is known tut his 

whereabouts cannot be determined, the court shall receive 

evidence to determine the facts in the matter. The court •ay 

terminate the rights cf the putative father if the ccurt 

finds fro• the evidence that reasonable effort bas teen aade 

to identify and locate the father and that any of the 

following circusstances ezist: 

(a) 'Ihe putative father, vbose identity is not known, 

bas not made a provision for the child's care and did not 

pro•ide support for the mother daring her pregaancy or 

during her bospitilizatioo. 

{h) The putati"t'e father, vbose identity is koovn but 

whose whereabouts are unknown, has not Ero•ided SUfport for 

the aotber, bas not shown any interest in the child, and bas 

not made Frovision for the child's care, for at least 90 

days preceding the bearing required under 61-332. 

(3) Subject to the disfositicn of an apfeal, upon the 

expiration of b months after an order tersinating parental 

rights is issued under this section, the order cannot be 

que>ticned by any person, in any aanoer or open any ground, 

including fraud, misrepresentation, fallure tc give any 

required notice, or lack of jurisdiction of the rarties c~ 

of the subject matter. 
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section 7. There is a new R.C.B. section nu•bered 

61-JJq that reads as follows: 

61-JJq. Best interests of the child custcdy tc 

father legiti•ation. (1) If the putative father appears 

at the bearing and requests custody of the child, the court 

shall inquire into his fitness and his ability to ~roperly 

care fer the child and shall deter•ine whether lD!__!llBEB!§ 

PARENTAL RIGHTS SBOY1D BE GIY!W B!CO~IliiOI 11 Ylj~_£!_!J~ 

]U.Q.Bl OR LACK Ol EPl'Qj.I_'fO_IDE PROY!SIC,! _ _filLlliJ!l.I!!ll 

IIHILE~] __ ,!!L_!lllili!ll.L_!J!L_!Qj_.Il!..l_!;BlLD OPOJ 1!1B!B liiD 

WB!THEE the best interests of the child vill be served by 

granting custody to hi• or to the agency of the state of 

lantana &£~ licensed adoption agency&-2!_l~ to which the 

•other has released or proposed to release custody of the 

cbild. If the court finds that it would not be in the best 

interests of the child to grant custody to the putative 

father, the court shall ter•inate his rights to tbe child. 

(2} If the •other of the child has released the 

custody of the child to an agency cf the state of lantana 

&£~ a licensed adoption agency£_Qf_!-~!!§Q!. the agency Qj 

~! shall te a pro~er farty to petition tbe ccurt for 

22 custody of the child. 

23 Pl If the parental rights of the •other are 

2q te~minated pursuant to this chapter oL other la~ and if the 

25 court awards custody of tbe child cut of Medlock to the 
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putative father, the court shall enter an order granting 

custody to the rutative father and legiti•ating the child 

fer all fUrposes. 

seatiea Bw Seetiea ~1 i11o~R. 19117, is a~~ee te 

reae a& fellevel 

·~ 1 ~17 o C&&t.&-w 

ether eeste ef the aetiea a•i pre trial 'Eesee~ia~e, 

iae1aeia~ hleei teete 1 te he paii 8y \he parties i• 

prepertieae aei at tiees eeter•iaei BJ the aeart. !he~ 

_.,. 
eat ef the treaear¥ ef the eeaat¥ ie wkieh the aetiea is 

hree!ht, ltte!@ete~ !~ee _ea1= eat he ~~--~· il!!iast ~~ 

age!pf et~etat~l!!laaa Sf a 1ieeBf!i aee•!!ea !!SR§~ 

wtieh eri~a a~a &~!F this e~~te ~~te the 

section 8. Repealer. Sections 21=~ 61-325~ and 

61-326, R.C.!I. 19117, are repealed. 

Section 9. Effective date. This act is effective on 

its passage and approval. 

-End-
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A BILL FOR AN 

SENATE BILL NO. 311 

INTRODUCED BY TURNAGEo ROBERTS 

ACT ENTITLED: •AN ACT TO CLARIFY THE 

PROCEDURES FOR THE TER~INATION OF THE PARENTAL RIGHTS OF 

CHILDREN PROPOSED TO BE RELEASED FOR ADOPTION; ~M£~6 

SE6~+&H--6~-3~~~RTC.Mw--+9~ REPEALING SECTIONS 61-317, 

61-32j£ AND 61-326, R.C,Mo 1947; AND PROVIDING AN EFFECTIVE 

DATE.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA: 

Section 1. There is a new R.c.M. section nu•bered 

61-328 that reads as follows: 

61-328. Forlllo execution. and revocation of rel'eases -­

terMination of parents• or guardians• riQhts. (1) Any parent 

or nuardian who proposes to relinquish custody of a child 

for purposes of placing the child for adoption may do so by 

formally executing a release whereby all parental rights to 

the child are voluntarily relinquished to an agency of the 

state of Hontana &r~ a licensed adoption aQency~ 

~-
12) Except as otherwise provided in this section. a 

release shall be by a separate instru111ent executed before a 

notary public. 

13) If the person from whom a release is required is a 
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.ember of any of the ar•ed services or is in prison, the 

release 111ay be executed and acknowledged before any person 

authorized by law to administer oaths. 

(4) lf the release is executed in another state or 

country, the court having jurisdiction over the adoption 

proceeding in this state sh~ll deter•ine whether the release 

was executed in accordance with the laws of that state or 

country and 111ay not proceed unless it finds that the release 

was so executed. 

(5) Upon the filing of the release of a ~hild by a 

parent or guardian, the court l_.ediately shall Issue an 

order ter•inating the rights of that parent or guardian to 

that child. If the rights of both parents, the surviving 

parento or the guardian have been terMinated, the court 

shall issue an order coMMittinq the child to the agency of 

the state of Montana e~£ the licensed adoption aqency~ 

THE PERSON to which the release was qiven. 

(6) Entry of an order terMinating the rights of both 

parents pursuant to subsection (5) ter•inates the 

jurisdiction of the district court over the child in any 

divorce or separate maintenance action, 

(7) Upon petition of the person or oersons who 

executed the release and of the aqency of the state of 

Hontana e~~ licensed adoption agency. OR PERSON to which the 

child was released• the court with which the release was 
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filed may grant a hearinq to consider whether th~ ~elease 

should be revoked. A release may not be revoked if the child 

has oeen placed for adoption. A verbatim record of testimony 

related to a petition to revoke a release shall be made. 

Section 2. There is a new R.c.M. section numbered 

61-329 that reads as follows: 

61-329. Children born out of wedlock release 

consent. (1) If the mother of a child born out of wedlock 

proposes to relea.se the chiJd for adoption and the release 

or consent of the natural father cannot be obtained, the 

child nay not be placed for adoption until the parental 

rights of the father are terminated by the court as provided 

in this chapter, by-the court pursuant to Title 10o chopter 

13, or by a court of coepetent jurisdiction in another state 

or country. 

C2J Pending the teraination or other disposition of 

the riqhts of the father of the child born out of wedlock, 

the mother nay execute a release terminatinq her riqhts to 

the child. If the eother releases the child, the agency of 

the state of Montana er~ the licensed adoption agency1--D& 

THE PERSON to which the child is released may file a 

petition under this chapter or a petition of dependency or 

neglect pursuant to Title lOo chapter 13. Pendinq 

disposition of the petition, the court may enter an order 

authorizing temporary care of the child. 
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(3) At the request of the mother• her formal execution 

of a release shall be delayed until after the court has 

determined the Identity of the father and has awarded 

custody of the child to the father or terminated his riqhts 

under this chapter. 

Section 3. ~~ere is a new RoCoHo section numbered 

61-330 that reads as follows: 

61-330. Notice of intent to claim oaternity. (1) 

Before the birth of a child born out of wedlock, a person 

claieing under oath to be the father of the child may file a 

verified netice of intent to claim paternity with the 

district court in any county of this state. The form of the 

notice shall be prescribed by the director of the departMent 

of health and environaental sciences and supplied to the 

clerks of the district courts. The notice shall include the 

claiaant•s address. On the next business day after receipt 

o( the notice, the court shall transmit the notice to the 

records and statistics bureau of the department of health 

and environmental sciences. If the ~other•s address is 

stated on the notice, the records and statistics bureau 

shall send a copy of the notice by first-class m~il to the 

mother of the child at the stated address. 

f21 A person filing a notice of intent to clai• 

paternity or acknowledqinq paternity in accordance with 

61-305 shall be presuMed to be the father of the child for 
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purposes of this chapter unless the •other denies that the 

claiaant is the father. Such notice is admissible in a 

paternity proceeding under 61-307 and creates a rebuttable 

presumption as to the paternity of that child for purposes 

of that section. Such notice creates a rebuttable 

presUMption as to paternity of the child for purposes of a 

dependency or neglect proceeding under Title 10, chapter 13. 

(3) A person who Makes a tiaely filing of notice of 

intent to claia paternity or who foraally acknowledges 

paternity under 61-305 is entitled to notice of any hearing 

to determine the Identity of the father of the child and any 

hearing to deter•ine or ter•inate his patern~l rights to the 

child. 

Section lt. There is a new R.C.M. 

61-331 that reads as follows: 

61-331. Expected child intent 

consent, petition and notice. (1) In order 

section nu•bered 

to release or 

to provide due 

notice at the earliest possible tiae to a putative father 

who may have an interest in the custody of an e~pected child 

or in the Mother's intended release of an expected child for 

adoption and in order to facilitate early plac~ent of a 

child for adoptiono a woaan pregnant out of wedlock May file 

with the district court an e~ parte petition which sets 

forth the following: 

(a) her intent to release her expected child for 
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adoption; 

(b) the approximate date and location of conception~ 

(c) the expected date of her delivery; and 

(d) the identity and whereabouts of the putative 

father of her expected child. 

(2) The petition aay allege .are than one putative 

father whenever circuMstances warrant. The petition shall be 

verified. Upon the filing of the petition, the court shall 

issue a notice of intent to release, which notice shall be 

served upon the putative father or fathers in the •anner 

provided by the Montana rules of civil procedure or in any 

other eanner which the court --. direct. Proof of such 

service shall be filed with the court. 

(3) A notice of intent to release shall: 

(a) indicate the approxl~te date and location of 

conception of the child and the expected date of delivery; 

(b) infor• the putative father of his ri~ht under 

61-330 to file a notice of intent to claia paternity before 

the birth of the child; 

(ct infora the putative father of the riqhts to which 

his filin9 of notice of intent to claia paternity will 

entitle him under 61-330(3t; and 

(d) inform the putative father that his failure to 

file a notice of intent to claim paternity before the 

expected date of delivery constitutes a waiver of his right 
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to receive the notice to which he would oth• ·•ise be 

entitled under 61-330(3) and constitutes a denial of his 

interest in the custody of the child, ~ich denial shall 

result in the court•s ternination of his rights to the 

child~ 

(4) The petition shall be filed with the court not 

later than 30 days prior to the expected date of delivery. 

Section 5. There is a new R.C.K. section nuMbered 

61-332 that reads as follows: 

61-332. Proceeding to deterMine father's identity and 

terninate rights. (1) If a child is born out of wedlock and 

the .ather executes or proposes to execute a release 

tereinating her rights to the child or if the child 

otherwise becoMes the subject of an adoption proceeding, the 

agency or person to whoM the child has been or is to be 

relinquished 

child shall 

or the eother or person having custody of the 

file a petition in the district court to 

terminate the parental 

father's relationship to 

riqhts of 

the child 

the father, unless the 

has been previously 

terminated or deternined not to exist by the court. The 

court shall hold a hearing as soon as practical to deter•ine 

the identity of the father and to determine or terminate the 

rights of the father as provided in this section and in 

61-333 and 61-334. THIS SECTION IS NQT APPLICABLE If THE 

fATHER IS A PERSQN WHQSE CONSENT TO ADOPTION IS NOT RE~IIREQ 
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UNQER 61-205. 

(2) Proof of service of a notice of intent to release 

or the putative father's verified acknovledqMent of notice 

of intent to release shall be filed with the court• if such 

notice was given to the putative fatfter. The court shall 

request the records and statistics bureau of the department 

of health and environnental sciences to send to the court a 

copy of any notice of intent to clal• paternity of the 

particular child which the bureau has received. 

(3) If the mother has failed to nane a putative father 

or has failed to file a notice of intent to release, the 

court shall cause inquiry to be eade of the mother in an 

effort to Identify the natural father. The inquiry shall 

include the following: whether the eother was married at the 

time of conception of the child or at any time thereafter; 

whether the eother was cohabitating with a san at the time 

of conception or birth of the child; whether the mother has 

received support pay•ents or pro•ises of support pay•ents 

with respect to the child or in connection with her 

pregnancy; or 

acknowledged or 

~ether any nan has for•ally or inforMally 

declared his possible paternity of the 

child. Notwithstanding this section or any other provisions 

of law and in consideration of her rignt to privacy, no 

mother of a child who Is the subject of proceedings under 

this act eay be co•pelled to testify concerning, or to 
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divulqe the Identity of• the father or possible father of 

that child. 

(4) Notice of the hearing shall be served upon the 

follo~inq persons in the manner appropriate under the 

Montana rules of civil procedure or any manner which the 

court shall direct: 

(a) a putative father ~ho has timely filed a notice of 

intent to clai~ paternity as provided in 61-330 or 61-331; 

(b) a putative father who has not been served with a 

notice of intent to release at least 30 days before the 

expected date of delivery specified in the notice of intent 

to release; 

(c) any other male who was not served pursuant to 

61-331t~t!Zl with a notice of intent to release and vho the 

court, after inquiry of the mother or any other appropriate 

person, has reason to believe cay be the father of the 

child. 

(51 The notice of hearing shall inform the putative 

father that his failure to appear at the hearing constitutes 

a denial of his interest in custody of the child, which 

denial will result in the court•s ter•ination of his rights 

to the child. 

(6) Proof of service of the notice of hearing required 

by subsection (4) shall be filed with the court. A verified 

acknowledgment of service by the party to be served is proof 
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of personal service. Notice of hearing may BfEQ not be 

requi-red if the putative father is present at the hearing. 

A waiver of notice of hearing by a person entitled to 

receive it is sufficient. If no person has been identified 

as the natural father or possible father, the court. on the 

basis of all information available, shall determine whether 

publication or public posting of notice of the proceeding 

is likely to lead to identification and, if so. shall order 

publication or public posting at the times and places and in 

the manner it considers appropriate. The name of the natural 

mother may be included in such publication only with her 

written consent. 

(7) At the hearing, the court shall receive evidence 

as to the identity of the father of the child. Based upon 

the evidence received and the court•s Inquiry• the court 

shall enter a finding identifying the father or declarinq 

that the identity of the father cannot be determined. 

(8) If the court finds that the father of the child is 

a person who did not receive either a timely notice of 

intent to release pursuant to 61-331 or a notice required 

pursuant to 61-332(4) and who has not waived his right to 

notice of hearinQ and is not present at the hearinq, the 

court shall adjourn further proceedings until that person is 

served with a notice of hearinq. 

Section 6. There is a new R.C.M. section nu•bered 
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61-333 that reads as follows: 

61-333. Grounds for termination of father•s riqhts. 

(1) If the court has proof that the person who it determines 

pursuant to 61-332 to be the father of the child was timely 

served with notice of intent to release pursuant to 61-331 

or was served with or waived the notice of hearing required 

by 61-332(1t)o the court may per•anently ter•inate the rights 

of the putative father if: 

(a) the putative father sub• its a verified 

acknovledg.ent of his paternity and a denial of his interest 

in custody of the child; 

(b) the putative father files a denial of paternity. 

For purposes of this section the filing of the deniat of 

paternity constitutes a waiver of notice of hearing and 

constitutes a denial of his interests in the custody of the 

child; 

(c) the putative father was served with a notice of 

Intent to release in accordance with 61-331(2) at least 30 

days before the expected date of delivery specified in that 

notice but failed to file an intent to claim paternity 

either before the expected date of delivery or before the 

birth of the child; or 

(d) the putative father is given prooer notice of 

hearing in accordance with subsection (It) or (6) of 61-332 

but either fails to appear at the hearing or appears and 
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denies his interest in the custody of the child. 

(2) If the identity of the father cannot be deterRined 

or if the identity of the father is known but his 

whereabouts cannot be determined, the court shall receive 

evidence to deter•ine the facts in the •atter. The court •ay 

terminate the riqhts of the putative father if the court 

finds from the evidence that reasonable effort has been made 

to identify and locate the father and that any of the 

following circu•stances exist: 

(a) The putative father, whose identity is not knowno 

has not •ade a provision for the child's care and did not 

provide support for the NOther during her pregnancy or 

during her hospitilization. 

(b) The putative father, whose identity is known but 

whose whereabouts are unknown, has not provided support for 

the .athero has not shown any interest in the childo and has 

not made provision for the child's care, for at least 90 

days preceding the hearing required under 61-332. 

(3) Subject to the disposition of an appeal, upon the 

expiration of 6 months after an order terminating parental 

rights is issued undPr this section, the order cannot be 

questioned by any person, in any .anner or upon any Qround, 

including fraud, •lsrepresentation, failure to give any 

r~quired notice, or lack of jurisdiction of the parties or 

of the subject •atter. 
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Section 1. There is a new s.c.M. section nu~ered 

61-334 that reads as follows: 

61-334. Best interests of the child custody to 

father legitimation. (1) If the putative father apoears 

at the hearing and requests custody of the childo the court 

shall inquire into his fitness and his ability to prooerly 

care for the child and shall deter•ine whether THE EAIHfR'S 

PARENTAL RIGHJS SHOULD BE GIVEN REtQGNITIQN IN VIEW Of HIS 

EEFDRI OR LACK Of EFFORT TO MAKE PRQVISION EQR THE MOTHER 

WHILE SHE WAS PREGNANT AND FQB THE CHILD UPDN BIRTH AijD 

WHETHER the best interests of the child will be served by 

granting custody to hi• or to the agency of the state of 

Montana e~~ licensed adoption agency• QR pEBSQN to which the 

mother has released or proposed to release custody of the 

child. If the court finds that it would not be in the best 

interests of the child to grant custody to the putative 

father, the court shall ter•inate his riqhts to the child• 

(2) If the •other of the child has released the 

custody of the child to an agency of the state of Montana 

e~~ a licensed adoption agency• QR A PERSQN, the agency DB 

~ shall be a proper party to petition the court for 

custody of the child. 

(3) If the parental riqhts of the •other are 

24 terminated pursuant to this chapter or other law and if the 

25 court awards custody of the child out of wedlock to the 
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putative father, the court shall enter an order qranting 

custody to the putative father and legltiiBating the child 

for all purposes. 

Seet:+en-e.--se~en-vt-:H"f....-lh~'l+fT-+ s emended--to 

~ed-~-~eJtews• 

&6~-~~~---~s.---~~ ee~r~ .ey~-reesenebJe fees 

or-e-..se+y-e~sy-emf-~ho! ell i l d" s ~tlft-8d-+-i-fl!~B?--eftd 

M~--ees~s-ei"--~ei!+eft--ettd--~~flt+- Itt oeeedinesw 

J'~+ett"S-end-et:-~-det:er•l -d by ~he ee~r~. Ttle ~ 

mey--e~-~- pri!IJ'e~+~eftY-+ndi~en~ eer~w ~e be eeid 

~-~tte~t"eeSIH'F e•-ttte-ee~ntr in- whidl ~he ee~ien --11 

b~..-M;tornen" fees ex=-not he assened ogohnt=an 

.._.,ey=of~he=jt:tot;e-=Df l!ont;!!IJIJo or o-ttc....,...o adoption ogene• 

•htch=brtnes=-n-act+Dn ~nder this chapter to termjnotc the 

Section 8. Re~ealer. Sections 61-311. 61-325~ and 

61-326. s.c.K. l91t7. are repealed. 

Section 9. Effective date. This act is effective on 

its passage and approval. 

-End-
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