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BILL ND.¢3_/4__
ot

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT TO CLARIFY THE
PROCEDURES FOR THE TERMINATION OF THE PARENTAL RIGHTS OF
CHILDREN PRIPOSED TO BE RELEASED FOR ADOPTION; AMENDING
SECTION 61-31T7s ReCeMe 194T; REPEALING SECTICONS 61-325 AND

61-32649 ReCeMs 19473 AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE .OF MONTANA:

Section 1l There is a3 new R.C.M. section numbered
61-328 that reads as follows:

61-328. Forme executions and revocation of releases —
termination of parents® or guardians® rightse (1) Any parent
or guardian who proposes to relinquish custody of a child
for purposes of placing the child for adoption may do so by
formally executing a relcase whereby all parental rights to
the child are wvoluntarily relingquished to an agency of the
state of Montan3a or a licansed adoption agency.

{2} Except as otherwise provided in this sectione a
release shall be oy a separate instrument executed peforz a
notary publice

{3) If the perscon from whom a release is reguired is a
member of any of the armed services or is in prisons the

release may be executed and acknowledged before any person
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authorized by 1aw to administer oaths.

(4) 1If the release is executed in another state or
countrys the court having jurisdiction over the adoption
proceeding in this state shall determine whether the release
was executed in accordance with the laws of that state or
country and may not proceed unless it finds that the release
was S0 executede

(5) Upon the filing of the release of a child by a
parent or guardiansy the court immediately shall issue an
order terminating the ;ights of that parent or guardian to
that childe If the rights of both parentss the surwviving
parents or the guardian have been terminatedys the court
shall issue an order committing the child to the agency of
the state of Montana or the licensed adoption agency to
which the release was givene

(6) Entry of an order terminating the rights of Dbpoth
parents pursuant to subsection {5) terminates the
jurisdiction of the district court over the <child in any
divorce or separate maintenance actions

{Ty Upon petition of the person or parsons whe
executed the release ana of the agency of the state of
Montana or licensed adcption agency to which the child was
releaseds the court with which the release was filed may
grant a mnearing +o consider whether the release should be

revokeds A release may noi be revoked if the child has been
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placed for adoptione A verbatim record of testimony related
to a petition to revoke a release shall be made.

Section 2. There is a new ReC.M. sectioca numoered
6i~329 that reads as follows:

51-329. Children born out of wedlock -- release —--—
consente {1) If the mother of a child born out of wediock
proposes to release the child for adoption and ths release
or consent of the natural father cannot be obtainedsy the
chiid may not be placed for adoption until the parental
rights of the father are terminated by the court as provided
in this chapters by the court pursuant to Title 10» chapter
13y or by a court of competemnt jurisdiction in amnother state
or countrye.

{2) Pending the termination or othzar disposition of
the rights of the father of the child born out of wedlocks
the mother wmay execute a release terminating her rights to
the childe. If the mother releases the childs the agency of
the state of Montana or the licensed adoption agency to
which the child is released may file a petition under this
chapter or a petition of dependency or neglect pursuant to
Fitle 10y chapter 13. Pending disposition of the petitions
the court may enter an order authorizing temporary care of
the childe

{3) At the request of the mothers her formal execution

of a release shall be delayed wuntil after the court has
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determined the identity of the father and bhas awarded
custody of the child to the father or terminated his rights
under this chapter.

Section 3. There is a new ReCeMs section numoered
61-330 that reads as follows:

61—330. Notice of intent to claim paternity. (1}
Beforz the birth of a child born out of wedlocky a p2rson
cltaiming under ocath to be the father of the child may file a
verified notice of intent to claim paternity with the
district court in any county of this statee The form of the
notice shall be prescribed by the director of the department
of health and environmental sciences and supplied to the
clarks of the district courtse The notice shall include the
claimant's addresse. On the next business day after receipt
of the notices the court shall transmit the notice to the
records and statistics bureau of the department of health
and environmental sciencess. If the nother's 32ddress is
stated on the notices the records and statistics burzau
shall send a copy of the notice by first-class mail to the
mother of the child at the stated address.

{2) A person filing a notice of intant to claim
paternity or acknowledging paternity in accordance with
61-3065 shall be presumed to be the father of the child for
purposes of this chapter unless the mother denies that the

claimant is ths fathere. Such notice is admissible in a
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paternity proceeding under 61-307 and creates a rebuttable
presumption as to the paternity of that child for purposes
of that sectione Such notice creates a rebuttable
presumption as to paternity of the child for purposes of a
dependency or naglect proceeding under Title 10y chapter 13.

t3) A pa2rson who makes a timely filing of notice of
intent to claim paternity or who formally acknowledges
paternity under 61-305 is entitled to notice of any hearing
to determine the identity of the father of the child and any
hzaring to determine or terminate his paternal rightis to the
childe

Section 4« There is a new ReCeMe section numbered
61-331 that reads as follows:

61-331. Expected child -— intent to relaase ar
consenty petition and notice. {1} In order to provide due
notice at the earliest possible time to a putative father
who may have an interest in the custody of an expected child
or in the mother's intended release of an expected child for
adoption and in order to facilitate early placement of a
child for adoptions a woman pregnant out of wedlock may file
with tha district court an ex parte petition which sets
forth the following:

(a} her intent to release her expected child for
adontion;

{b) the approximate cdate and location of conceptionj
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{c) the expected date of her delivery; and

{d} the identity and whereabouts of the putative
father of her expected childes

(2) The petition may allege more than one putative
father whenever circumstances warrante The petition shall be
verifieds Upon the filing of the petitions the court shnall
issue a notice of intent to relezases which notice shall be
served upon the putative father or fathers in the manner
provided by the Montana rules of civil procedure or in any
other manner which the court wmay directe Proof of such
service shall be filed with the court.

{3) A notice of intent to release shall:

{a} indicate the approximate date and location of
conception of the child and the expected date of delivery;

(b} inform the putative father of his right under
61-330 to file a notice of intent to claim paternity before
the birth of the child;

(c) inform the putative father of the rights to which
his filing of notice of intent to claim paternity will
entitle him under 61-330(3); and

{d} inform the putative father that his failur: to
file & notice of intent to claim paternity befora the
expected date of delivery constitutes a waiver of his right
to receive the notice to which he would otherwise be

entitled under 51-330(3) 2nd constitutes a deniail of this
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interest in the custody of the childy which denrial shall
result in the court®s termination of his rights to the
childa

{%) The petition shall be filed with the court not
later than 30 days prior to the expected date of deliverye

Section 5. There is a new Rel.M. section numbered
61-332 that reads as follows:

61-332. Proceeding to determine fathaer's identity and
terminate rightse (1)} If a child is born out of wedlock and
the mother executes or proposes to execute a release
terminating her rights to the child or if the «child
otherwise becomes the subject of an adoption proceedings the
agency or person to whoam the child has been or is to be
relinguished or the mother or perscn having custody of the
chiid shall file a petition in the district court to
terminate the parental rights of the fathery wunless the
father®*s relationship to the child has been previously
terminated or determined not to exist by the courte The
court shall hold a hearing as soon as practical to determine
the identity of the fatner and to detarmine or terminatzs the
rights of the Ffather as provided in this section and in
61-333 and 61-334e.

{2z} Proof of service of a notice of intent to release
or the putative father®s verified acknowledgment of notice

of intent to release shall be filed with the courty if such
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notice was given to -  the putative father. The court shall
request the records and statistics bureau of the depertment
of health and environmental sciences to send to the court 2
copy of any notice of intent to <claim paternity of the
particular child which the bureau has received.

(3) If the mother has failed to name a putative fzatner
or has failed to file a notice of intent to releasey th=2
court shall cause inquiry to be made of the mo?her in an
effort to identify the natural father. The inguiry shall
include the following: whether the mother was married at the
time of conception of the child or at any time thereafter;
whiethar the mother was cohabitating with a man at the time
of conception or birth of the child; whether the mother has
received support payments or promises of support payments
with respect to the child or in connection with her
pregnancy; or whether any man has formally or informally
acknowledged or declared his possible paternity of the
childe Notwithstanding this section or any other provisions
of taw and in consideration of her right to privacys no
mother of a «child who is the subject of proceedings urnder
this act may be compelled to testify concernings or to
divulge the identity ofs the father or possible father of
that childe

{4) Notice of the hearing shall be servea wupon the

following persons iin the manner appropriate under the

-—g-



10
11
12
13
14
15
re
17
18
12
20
21
22
23
24

25

LC 10657/01

Montana rules of civil procedure or any wmanner which the
court shall direct:

ta) a putative father who has timely filed a notice of
intent to claim paternity as provided in 61-330 or 61-331;

{b} a putative father who has not been served with a
notice of intent to release at 1least 30 days before the
expected date of delivery specified in the notice of intent
to release;

(c) any other male who wWas not served pursuant to
61-331{1) with a notice of intent to release and who the
courte after inquiry of the mother or any other appropriate
persons has reason to believe may be the father of the
childs

(5) The notice of hearing shall inform the putative
father that nis failure to appear at the hearing constitutes
a denial of his interest in custody of the childs which
denial will result in the court®'s termination of his rights
to the childe.

{6} Proof of service of the notice of hearing required
by subsection {4) shall be filed with the courte A verified
acknowledgment of service by the party to be served is proof
of personal servicees Notice of hearing may not be required
if the putative father is present at the hearinge A waiver
of motice of hearing Dy a person entitlied to receive it s

sufficient. If no person has been identified as the natural
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father or possible fathery the courts on the basis of all
information awvailabler shall determine whether publication
or public posting of notice of the proceeding is likely to
lead to identification ands if sosy shall order publication
or public posting at the times and places and in the manner
it considers appropriates The name of the natural mother may
be included in such publication only with her written
consente

{7} At the hearings the court shall receive evidence
as to the identity of the father of the child. Based upon
the evidence received and the court®s ‘inquiryy the court
shall enter a finding identifying the father or de;laring
that the identity of the father cannot be determinedes

{8) 1f the court finds that the father of the child is
a person who did not receive either a timely notice of
intent to release pursuant to 61-331 or a notice required
pursuant to 61-332(4} and who has not waived his right +to
notice of hearing and s not present at the hearings the
court shall adjourn further proceedings until that person is
served with a notice of hearinge

Section 6« There is a new Re.l.Me section numoered
61-333 that reads as follows:

61-333. Grounds for termination of father's ridhts.
{1) If the court has proof that the person who it determines

pursuant to €1-332 to be the father of the child was timely

-10-
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served with notice of intent to release pursuant to 61-331
or was served with or waived the notice of hearing required
by 61-332{4}s the court may permanently terminate the rights
of the putative father if:

{a) the putative father submits a verified
acknowledgment of his paternity and a denial of his interest
in custody of the child;

(b) the putative father files a denial of paternity.
For purposes of this section the filing of the denial of
paternity constitutes a waiver of notice of hearing and
constitutes a denial of his interests in the custody of the
child;

{c) the putative father was served with a notice of
intent to release in accordance with 61-331(2) at least 30
days before the expected date of delivery specified in that
notice but failed to file anm intent to claim paternity
either before the expected date of delivery or before the
birth of the child; or

{d} the putative father is given proper notice of
hearing in accordance with subsection (4} or (6) of 61-332
but either fails to appear at the hearing or appears and
denies his interest in the custody of the childe.

{2) 1If the identity of the father cannot pbe determined
or if the identity of the father is known but his

whereabouts cannot be determineds the court shall receive
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evidence to determine the facts in the matter. The court may
terminate the vrights of the putative father’if the court
finds from the evidence that reasonable effort has been mad2
to identify and locate the Ffather and that any of the
following circumstances exist:

{(a) The putative fathers whose identity is not knowns
has net made a provision for the child®s care and did not
provide support for the mother during her pregnancy or
during her hospitilization.

{b) The putative fathers whose identity is known but
whose whereabouts are unknowns has not provided support for
the mothers has not shown any interest in the childs and has
not made provision for the child®s cares for at least 90
days preceding the hearing reguired under 61-332.

t3) Subject to the disposition of an appeals upon the
expiration of 6 months after an order terminating parental
rights is issued under this sections the order cannot be
questioned by any persons in any manner or upon any arcunds
including frauds misrepresentationy failure to give any
required noticee or ltack of jurisdiction of the parties or
of the subject mattera

Section 7« There is a new R.C«Ms section numbered
6i-334 that reads as follows:

61-334. Best interests of the child -— custody to

father —-- Jlegitimations (1) If the putative father appears

-12-
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at the hearing and requests custody of the childs the court
shall inquire into his fitness and his ability to properly
care for the child and shall determine whether the best
interests of the child will be served by granting custody to
him or to the agency of the state of Montana or licensed
adoption agency to which the mother has released or proposed
to release custody of the childe If the court finds that it
would not be in the best interests of the child to grant
custody to the putative fathery the court shall terminate
his rights to the child.

{2y If the mother of the child bas released the
custody of the child to an agency of the state of Montana or
a licensed adoption agencys the agency shall be a proper
party to petition the court for custody of the childe

{3y 1f the parental rights of the mother are
termi nated pursuant to this chapter or other law and if the
court awards custody of the child out of wediock to the
putative fathere the court shall enter an order granting
custody to the putative father and legitimating the child
for all purposese.

Section 8. Section 61-317s ReCeMe 1947+ is amended to
read as follows:

%51-317. Costse The court may order reasonable fees of
counsels expertses and the child's guardian ad litems and

cther costs of +the action and pre-trial proceedingse
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tncluding blood testss to be paid by the parties in
proportions and at times determined by the courts. The Court
may order the proportion of any indigant party to Des  paid
out of tha treasury of tha county in which the action is
broughte Atiorneys® fees may not Dbe assessed ggainst _an
agency of tne state of Mgoltana or a licensed adoplion ajency
which brings _an action under this chapter to terminate tha
parenta) rights of a patural parent.”

Section %« Repealer. Sections 61-325 anid H51-326,
ReCeMa 1947, are repealede.

Section 10. Effective datees This act is effective on
its passage and approvalas

—End—

-14—



STATE OF MONTANA

REQUEST NO. _282-77
FISCAL NOTE -
Form BD-15

In compliance with a written request recaived January 28 .19 77

, there is hereby submitted a Fiscal Note
for __Senate Bill 311

pursuant to Chapter 563, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

Clarify procedures for termination of parental rights. of children proposed for release through adoption.
ASSUMPTIONS:

1. The number of infants placed for adoption remains at 50 per vyear.

2. The administrative procedures required of the mother and putative father will have been initiated prior to birth of the
child. '

3. The bill will reduce court administration time and therefore foster care time, from two months to one month,

FISCAL IMPACT:

The legislation reduces the foster care stay from two months to one month,

Number of adoptive children 50
Foster care monthly payment $125

Savings per year to the Foster Care Program $6,260

TECHNICAL NOTE:

Sec. 31-333 could offset any savings if the court exercises the 90 day Iack of interest clause.

BUDGET DIRECTOR

Office of Budget and Program Planning
Date: _ =2~ 2 - 77
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Approved by Committee
on Judiciary
SENATE SILL NOa 311

INTRODUCED BY TURNAGEs ROBERTS

A BlLiL FOR AN ACT ENTITLED: HAN ACT TO CLARIFY THE
PROCEDURES FOR THE TERMINATION OF THE PARENTAL RIGHTS OF
CHILDKEN PROPODSED TO BE RELEASED FOR ADDPYIUN; AMENBING
SEEFEIN-—61-3tFvy—ReCoMe—-194F+ REPEALING SECTIONS H51-31Ts
61-3253 AND H1-326+ ReCoMe 194?; AND PROVIDING AN EFFECTIVE

DATES™

BE IT ENMACTED BY THE LEGISLATYURE OF THE STATE OF MONTANA:

section le There is a new ReleM. section numbered
61-328 that reads as followss

51-328. Forme executions and revocation of releases —-
termination of parents® or guardians' rightse (l} Any parent
or gquardian who proposes to relinquish custody of a child
for purn&ses of placing the child for adoption may do so by
formally executing a release whereby all parental rights to
tne cnild are voluntarily relinguished to an agency of the
state of Montana erx 3 licensed adoption aagencys DR A
PERSON.

{¢) Except as otherwise provided in this sections a
release shall be by a separate instrument executsd before a
notary suplice

(3) if the nerson from whom a release is recuired is a
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member of any of the armed services or is in prisons the
release may be executed and acknowledaed before any person
autnorized by law to administer oathsa

(4) 1f the release is executed in another state or
countrys the court having jurisdictioﬁ over the adoption
proceeding in this state shall determine whether the release
was executed in accordance with the laws of that state or
country and may not proceed unless it finds that the release
Wwas so executed.

{5} Upon the filing of the release of a child by a
parent or guardians the court immediately shall issue an
order terminating the rights of that pareant or guardian to
that childe If the rights of both parentss the surviving
parents or the guardian have been terminateds the court
shall issue an order committing the child to the agency of
the state of Montana ery the licensed adoption agencys:_OR
IdE_PERSUN to which the relsase was givens

(6} Entry of an order terminating the rights of both
parents pursuant to subsection {5) terminates the
jurisdiction of the district court over the <child in any
divorce or separate maintenance actione

{7} Upon petition of the person or persons who
executed the release and of the agency of the state of
rontana ors licensed adoption agencys QR _PERSON to which the

child was vreleaseds the court with shich thz release was

-2- S8 311
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filed may grant a hearing to consider whether the release
should be revoked. A release may not be revoked if the child
has bzen placed for adoption. A verbatim record of testimony
related to a petition to revoke a relerase shall bs made.

Section 2« There is a new Re.lsM« section numbered
61-32% that reads as follows:

61-329« Children born out of wedlock -— release --
consente {1} If the mother of a child horn out of wed)ock
proposes to reiease the child for adoption and the release
or consent of the natural father cannot be obtaineds the
child may not be placed for adoption wuntil the parental
rights of the father are terminated by the court as provided
in tnis chaptery by the court pursvant to Title 10y chapter
13+ or by a court of competent jurisdiction in another state
or countrye

{2) Pending the termination or other disposition of
the rights of the father of the child born cut of wedlocks
the mother may execute a release terminating ner rights to
the childe If the wmother releases the childs the agency of
the state of Montana eors the licensed adoption aqgencys OR
JHE __PERSON to which the child is released may file a
petition under this chapter or a petition of dependency or
neglect pursuant to Title 10y chapter 13. Pending
disposition of the petitiony the court may enter an order

authorizing temporary care of the childe
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{3) At the request of the mothers her formal execution
of a release shall be delayed until after the court has
deternined the identity of the father and has awarded
custody of the child to the father or terminated his rights
under this chapteres

Section 3« There is 3 new ReleM. section numbered
61-331 that reads as follows:

51-330« Notice of intent to claim paternity. {1}
Beforz the oirth of a child born out of wedlockes 3 person
claiming under oath to be the father of the child may file a
verified notice of intent to claim paternity with the
district court in any county of this states The form of the
notice shall be prescribed by the director of the department
of health and environmental sciences and supplied to the
clerks of the district courtse The notice shall include the
claimant®'s addresse On the next businsss day after receipt
of the notices the court shall transmit the notice to the
records and statistics bureau of the department of hzalth
and environmental sciencese. If the mother®s address is
stated on the notices the records and statistics bureau
shall send 2 copy of the notice by first—class mail to the
mother of the child at the stated addresse

{2} A person filing a notice of intent to claim
paternity or acknowledging paternity in accordance with

61-305 shall be presumed to be the father of tha child for

-ty sa 311
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purposes of this chapter unless the motner denies that the
claimant is the fathere. Such notice is admissible in a
paternity proceeding under 61-307 and creates a rebuttable
presumption as to the paternity of that child for purposes
of that sectione Such notice cre3ates a rebuttabie
presumption as to paternity of the child for purposes of a
depenaency or neqlect proceeding under Title 10y chapter 13.

{3) A person who makes a timely filing of notice of
intent to claim paternity or who formally acknowledges
paternity under 61-305 is entitled to notice of any hearing
to determine the identity of the father of the child and any
hearing to determine or terminate his paternal rights to the
childe

Section 4e There is a newWw ReleMe section numbered
61-331 that reads as follows:

61-331. Expected child -—- intent to release or
consenty betition and notices (1) In order to provide due
notica at the earliest possible time to a putative father
who m3y have an interest in the custeody of an expected child
or in tne mother®s intended release of an expected child for
adonpticn and in order to facilitate early placement of a
child for adoptions 3 woman pregnant out of wedlock may file
with the district court an ex parte petition which sets
forth the following:

(a) her intent to release her expected child for

—5— sB 311
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adoption;

(b) the approximate date and location of conception;

{c) the expected date of her delivery; and

{d) the identity and whereabouts of the putative
father of her expected childe

{2) The petition may allege more than one putative
father whenever circumstances warrante The petition shall be
verifieds Upon the filing of the petitions the court shall
issue a notice of intent to releases which notice shall be
served upon the putative father or fathers in the manner
provided by the Montana rules of civil procedure or in any
other maaner which the court may directs Proof of such
service shall be filed with the courte.

(3) A notice of intent to release shall:

(a3} indicate the approximate date and Jlocation of
concention of the child and the expected date of delivery;

(b} inform the putative father of his right under
61-333 to file a notice of intent to claim paternity before
the birth of the child;

{c) inform +the putative father of the rights to which
his fi}ling of notice of intent to claim paternity will
entitlie him under 61-330{3); and

(d) inform the putative father that his failure to
file 3 notice of intent to claim paternity before the

expacied date of delivery constitutes a waiver of his right

—f— 38 311



10
11
12
13
14
15
16
17
18
19
20
21
2z
23
24

25

S8 0311702

to receive the notice to which he would otherwise be
entitled wunder 61-330({3} and constitutes a denial of his
interest in the custody of the <childs which denial shall
result in the court®s termination of his rights to the
childe

{4) The petition shall be filed with the court not
later than 30 days prior to the expected date of deliverye

Section 5. There is a new Rs.(e.M. section numbered
61-332 that reads as follows:

51-332. Proceeding to determine father's identity and
terminate vrightss (1} If a child is born out of wedlock and
the mother executes or proposes to execute a release
terainating her rights to the child or if the child
otherwise becomes the subject of an adoption proceedings the
agency or person to whom the child has been or is to be
relinjuished or the mother or person having custody of the
child shall fiYe a petition in the district court to
terminate the parental rights of the fathers unless the
father®s relationship to the <child has been previously
terminated or determined not to exist by the court. The
court shall hold a hearing as soon as practical to determina
the igentity of the father and to determine or terminate the
rights of the father as provided in this section and in
61-333 and 61-334.

{2} Proof of service of a notice of intent to release
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or the nutative father®s verified acknowledament of notice
of intent to release shall be filed with the courts if such
notice #as given to the putative fathere. Thz court shall
request the records and statistics bureau of the department
of health and environmental sciences to send to the court a
copy of any notice of intent to claim paternity of the
particular child which the bureau has receiveds

{(3) 1f the mother has failed to name a putative father
or has failed to file a notice of intent to releases the
court shall cause idnquiry to be made of the mother in an
effort to identify the natural father. The inquiry shall
include the following: whether the mother was married at the
time of conception of the child or at any time thereafter;
whether the mother was tohabitating with a man at the time
of conception or birth of the child; whether the mother has
received support payments or promises of support payments
with respect to the child or in connection with her
pregnancy; or whether any man has formally or informally
acknowledged or declared his possible paternity of the
childe Motwithstanding this section or any other provisions
of law and in consideration of her right to privacys no
mother of a child who is the subject of proceedings under
this act may be compeiled to testify concernings or to
divulge the identity ofs the father or possible Ffather of

that childe
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(#) Notice of the hearing shall be served upon the
foliowing persons in the manner appropriate under the
Hontana rules of <civil oprocedure or any manner which the
court shall direct:

{a) a putative father who has timely filed a notice of
intent to claim paternity as provided in 61-330 or 61-331;

{c) a putative father who has not been served with a
notice of intent to release at least 30 days before the
expected date of delivery specified in the notice of intent
to release;

(c) any other male who was not served pursuant to
61—-33142%{2) with a notice of intent to release and who the
courtsy after inguiry of the mother or any other appropriate
persony has reason to believe may be the Father of the
childe

{5) The notice of hearing shall inform the putative
father tﬁat his failure to appear at the hearing constitutes
a denial of his interest in custody of the childs which
denial will result in the court's termination of his rights
to tha childe.

(6) Proof of service of the notice of hearing required
by suosection (%) shall be filed with the courte A verified
acknowlzdgment of service by the party to be served is proof
of personal servicee. Notice of hearing mey NEED not be

required if the putative fathar is present at the hearings
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A waiver of notice of hearing by a person entitied to
receive it is sufficiente If no person has been identified
as tne patural father or possible fathers the courte on the
basis of all information availabley shall determine whether
publication or public posting of notice of the proceeding
is likely to lead to identification ands if sor shall order
publication or public posting at the times and places and in
the manner it considers appropriate« The name of the natural
nother may be included in such publication only with her
Written consente

t7) At the hearinges the court shall receive evidence
as to the identity of the father of the childe Based upon
the evidence received and the court®s inguirys the court
shall enter a finding identifying the father or declaring
that the identity of the father cannot be determined.

(8) If the court finds that the father of the child is
a perscn who did not receive either a timely notice of
intent to release pursuant to 61-331 or a notice required
pursuint to 61-332(4) and who has not waived his right to
notice of hearing and is not present at the hearings the
court shall adjourn further proceedings until that person is
served with a notice of hearinga

Section 6« There is a new Rele.Ma section numbered
61-333 that reads as follows:

51-333. erounds for termination of father®s rights.
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(1) If the court has proof that the person who it determines
pursuant to 6i-332 to be the father of the child was timely
served with notice of intent to release pursuant to 61-331

or was served with or wzived the notice of hearing required

by 61-332(4)s the court may permanently terminate the rights

of the putative father if:

{a) the putative father submi ts a verified
acknowtedgment of his paternity and a denia} of his interest
in custody of the child;

{b) the putative father files a denial of paternity.
For purposes of this section the filing of the denial of
paternity constitutes a waiver of notice of hearing and
constitutes a denial of his interests in the custody of the
child;

(c)} the putative father was served with a notice of
intent to release in accordance with 61-331(2) at least 30
days before the expected date of delivery specified in that
notice but failed to file an intent to claim paternity
etther before the expected date of delivery or before the
birth of the child; or

{d} the putative father is given proper notice of
hearing in accordance with subsection (4) or (6) of 61-332
but either Ffails to appear at the hearing or appears and
denies his interest in the custody of the childa.

{2} If the identity of the father cannot be determined
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or if the identity of the father is known but his
wnereabouts cannot ope determineds the court shall receive
evidence to determine the facts in the matter. The court may
terminate the rights of the putative father if the court
finds from the evidence that reasonable effort has been made
to identify and locate the father and that any of the
following circumstances exist:

{3} The putative fathersy whose identity is not knowns
has not made a provision for the child's care and did not
provide support for the mother during her pregnancy or
during her hospitilizationes

{b} The putative fathers whose identity is known but
whose whereabouts are unknowny has not provided support for
the mothers has not shown any interest in the childs and has
not wmade provision for the child®s cares for at least 90
days preceding the hearing required under 61-332.

{3) Subject to the disposition of an appeale upon the
expiration of & months after an order terminatinag parental
rights is issued under this sections the order cannot be
questioned by any persons in any manner or upon any grounds
including frauds misrepresentations failure to give any
required notices or lack of jurisdiction of the parties or
of the subject matter.

Section Te There is a new KeCuMe section numbered

61—-334 that reads as follows:

—-12- s3 311
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51-334. Best interests of the child -— custedy to
father -— legitimatione. {1} If the putative father appears

at tne hearing and ragquests custody of the childy the court
shall inquire into his fitness and his ability to prooerly
care for the child and shal) determine whether IHE_FAYAER*S
PARENTAL RIGHTS SHOUMMD BE GIVEN RECOCNITION IN VIEW OF HIS
EcFOR]  OR LACK OFf EFFQRT TO MAKE PROVISION FOR THE MUTHER
HHILE SdE WAS PREGNANY AND FOR THE CHILD UPON BIRTH AND
MHETHER the best interests of the child will be served by
granting custody to him or to the agency of the state of
Montana ory licensed adoption agencys DR PERSON to which the
mother has released or proposed to release custody of the
childse If the court finds that it would not be in the best
interasts of the child to grant custody to the putative
fathers the court shall terminate his rights to the child.

(2) If the mother of the child has released the
custody .of the child to an agency of the state of Montana
ory a licensed adoption agencys (R A _PERSUNs the agency QR
PERSON shall be a proper party to petition the court for
custody of the childe

(3) 1f the oparental rights of the mother are
terminated pursuant to this chapter or other law and if the
court awards custody of the child out of wedlock to the
putativa fathere the court shall enter an order arantina

custody to the putative father and 1legitimating the child
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Sections

Section B. PRepealer.

61-326, BR.C.M. 1987, are repealed.

§1-317, 61-325, and

Section 9. Effective date, This act 1is effective <cn

its passage and approval.

-End-
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SENATE BILL RC. 311

INTRODUCED BY TOURHAGE, ROBERTS

L BILL FOR AN ACT ENTITLED: ™AW ACT TC CLARIFY THE
PROCEDURES FOR THE TERNINATION GOF THE PARENTAL RIGHTS CF
CHILDREN PROPOSED TO BE BELEASED FOR ADOPTION; ANENGIHG
SBELION-—64—31Fy—BeCvir—3I9474+ REPEALING SECTIONS £1-317,
61-325, AND 61-326, B.C.®. 1347; AMD PROVIBING AN ERFECTIVE

DATE. ™

BE IT ENACTED BY THE LBGISLATURE COF THBE STATE CF MOWTAEA:

Section 1., There is a new BR.C.M., sectior ovumbered
61-328 that reads as follcws:

61-328. Form, execution, and revocation ¢f teleases ——
tersination of parents' or guardiams®' rights. (1) Apy parenmnt
or guardian who proposes tc relinquish custedy of a child
for purposes of placing the child for adeoption may dc so by
formally executing a release whereby all parental righkts to
the child are voluntarily relinquished tc an agency of the
state of Montana e%, a licensed adoption agemncy, OR_A

EERSON.
{2) Fxcept as otherwise provided inm this section, a
release shall be by a separate instrument executed before a

notary public.

{3) If the person from whcm a release is required is a
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mepber of any of the armed services or is in gprison, the
release wmay be executed and acknowledged before any person
authorized by law to administer caths,

{(4) If the release is executed in another state or
country, the court having Jurisdiction over the adcpticn
proceeding in this state shall determine whether the release
vas executed in accordance With the laws c¢f that state or
country and may nct proceed unless it finds that the release
vas so executed.

{5) Upon the <filing of the release of a child by a
parent or guardian, the court immsediately shall issue an
order termipating the rights of that paremt or guardian tc
that child. If the rights of both parents, the sarviving
parent, or the gquardian have been tersinated, the court
shall issuve an order committing the.child to the agency of
the state of Montana e, the licenmsed adcption agency, QR

THE_PERSQOM to which the release vas givesn,

{6) Entry of an order terminating the rights of both
parents pursuant te subsection 5) terainates the
jurisdicticn of the district court over the child in any
divorce or separate maintenance actiom.

{(7) Upon petition of the perscn or persons who
executed the release and of the agency c¢f the =state of
Montana e, licensed adoption agency, OR_PEBSCKN to which the

child was released, the court with which the release was
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filed may grant a hearing to comsider whether the release
should be revoked. A release way mot be revoked if the child
has been placed for adoption. A verbatim record cf testimony
related to a petition to revoke a release shall be wade.

Section 2. There is a new R.C.M. section numbered
£1-329 that reads as follcws:

6£7-329. Childrem born out of wedlock — release —
consant. (1) If the mother of a child berm oot of wedlock
proposes to release the child fcr adoption and the release
or comsent of the natural father cannot be cbtained, the
child say not be placed for adoption until the parental
rtights of the father are terminated by the court as provided
in this chapter, by the court pursuant to Title 10, chapter
13, or by a court of coapetent jurisdictiocn in ancther state
or country.

{2} Pending the termination or cther dispcsiticn of
the rights of the father of the child becrn out of wedlock,
the mother may execute a release terminating her rights to
the child. If the mcther releases the child, the agency of
the state cf Montana e, the licenmsed adcpticn agency,__CB
THE _PERSCN to which the <child is released way file a
petition under this chapter or a petition of degendency or
naglect purseant to Title 10, chapter 13. Fexding
disposition of the petition, the court may enter an crder

authorizing temporary care of the child.
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{3) At the reguest of the mcther, her foraal executice
of a release shall be delayed until after the court has
determined the identity of tbe father and has awarded
custody of the child to the father or termimnated his rights
under this chapter.

Section 3. There is a new R.C.#%. secticn rpusbered
61-330 that reads as follows:

61-330., MNotice of intent to claiw paternity. (1)
Before the birth of a child bere out of wedlock, a person
claiming under oath to be the father of the child may file a
verified notice of intent tc claie paternity with the
district court in any courty cf this state. The form cf the
notice shall be prescribed by the director of the departsent
of health and environsental sciemces and supplied to the
clerks of the district coarts., The notice shall include the
clazimant*s address. On the next business fay after receirt
¢f the notice, the court shall transeit the nctice to the
records and statistics bureaw of the department cf health
and environmental sciemces. If the @®cther’s address is
stated on the notice, the reccrds and statistics bEureau
shall send a copy of the nctice by first-class mail to the
mc.hat of the child at the stated address.

{2) 1 persom filing a notice of iatent tc clais
raternity or acknowledging paternity in acceordance with

61-305 shall be presumed to be the father cf the c¢hild for

—~l4- SE 311
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purposes of this chapter unless the scther depies that the
clainant is the father. Such notice is admissible in a
paternity proceeding wuonder 61-307 and creates a rebuttable
presoaption as to the paternity of that child for purgcses
of that section. Such notice creates a reluttakble
presueption as to paternity of the child fcr purgposes of a
dependency or neglect proceeding under Title 10, chapter 13,

(3) M person who wakes a timely filing of notice of
intedt to claim paternity or who forsally ackncwledges
paternity wunder 61-305 is entitled to notice of any hearing
to determine the identity of the father of the child apd any
hearing to determine o} terminate his paternal rights to the
child.

Section 4. There is a pew R.C.M. section npusbered
61-331 that reads as follows:

61-331. PRxpected child — iptest to rtelease or
consent, petition amd notice. (1) In order to provide due
notice at the, earliest possible time to a putative father
¥ho may have an:interest ip the custcdy of an exgected child
or in the |othe;'s intended release of anm expected child for
adoption and inﬁordet to facilitate early placement of a
child fer adoption, a woman gregpant out cf wedleck may file
with the dist;ict court an ex parte petition which sets
forth the following:

{a} bher intent to release her expected <child for
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adoptiocn;

(b} the apprcximate date and location of conception:

(c) the expected date of her delivery; and

{(dy the identity and vhereabouts of the futative
father of her expected child.

(2) The petition may allege wmore than omne gutative
father whenever circumstaances warrant. The petition shall be
verified. Upon the filing of the petition, the court shall
issue a notice of intent to release, which notice shall be
served upon the putative father or fathers in the manner
provided by the Montama xules of civil procedure or in any
other manner vwhich the court aay direct. Proof of such
service shall be filed with the court.

(2} A notice of intent to release shall:

fa) indicate the approximate date and location of
conception of the child and the expected date of delivery;

{b) inform the putative father of his right umnder
61-330 to file a notice of intent to clais paternity befcre
the birth of the childg

{c) inform the putative father of the rights to which
his £filing of potice of intent tc claim paternity will
entitle him under 61-330(3); and

(d) inform the putative father +tbat his failure te
file a notice of intent to claim paternity bkefore the

expected date of delivery constitutes a waiver of his right

—6— s 3IN
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to receive the notice to which he would cotherwise he
entitled wunder 61-330(3) and ccnstitvtes a denial of his
interest in the custody of the child, which denial shall
result in the courtt*s tersipaticn of his rights to the
child.,

(4) The petiticn shall be filed with the ccurt not
later than 30 days prior tc the expected dake of delivery.

Section 5. There is a newv R.C.KN, sectich numbered
61-332 that reads as follows:

61-332. Proceeding to determine father's identity and
terainate rights. (1) If a child is born omrt of vedlock and
the nwmother executes or proposes tc execute a release
termimnating her rights tc the <child or 3if +the child
othervise becomes the subject of ap adopticr proceeding, the
agency or petrson tc whoa the child has been or is to be
relinquished or the mother or person having custody of the
child shall file a petition in the district ccurt to
terainate the parental rights of +tbe father, uunless the
father's relationshig to +the «child has beer crrevicusly
terminated or deterained nct to exist by the ccurt. The
court shall hold a hearing as soon as rractical to determine
the identity of the father and to determsine or termimate the
rights of the father as provided in this secticn and in

61-333 apd 61-334., THIS_ _SFCIICN_IS_NOT_APPLICABIF IF 3IHE

FATHER IS _A PERSON HHOSE _CONSENT TC_ADCETIION IS _BOT_BECUIRED
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{2} Proof of service of a motice of intept to release
or the putative father's verified acknowvledgment of npotice
of intent to release shall be filed with the ccurt, if such
notice was given to the putative father. The ccart shail
request the records and statistics burean of the defpartment
of thealth avd ervironmental sciences to send to the ccurt a
copy of any notice of intent to claim paternity of the
particular child which the bureau has receirved.

{3) If the mother has failed to name a putative father
or has failed to file a notice of intent tc release, the
court shall cause inquiry to be made of the @wmother 1in an
effort to identify the natural father. The inguiry shall
include the fcllowing: whether the mother was married at the
time of conception of the child or at any time thereafter;
vhether the =other was cchabitating with a man at the time
of concepticn or kbirth of the chkild; whether the rother has
received support payments cr prorises cf support payments
with resgect to the <¢hild c¢r 3in connection with her
pregnancy; o©fF whether any man has rcrmally or irformally
acknowledged or declared bis possible paternity of the
chi's, (Netwithstanding this section or any other prcvisicns
of law and ir coosideration of her right tc §grivacy, =ao
mother of a child who is the subject cf proceedings under

this act may be compelled tc testify ccpcerming, cr to

—8- SB 311
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divulge the identity of, the father or possible father of
that child.

(4) PNotice of the hearimg shall be served urcp the
following persons in the wmanner agpropriate under the
Montana rules of civil procedure or any wmamner which the
court shall direct:

ta) a putative father who has timely filed a notice of
intent to claim patersity as provided inm 61-330 cr 61-331;

{(b) a putative father vho has not been served with a
notice of intent to release at 1least 30 days before the
expected date of delivery specified in the notice of intent
tc release;

{c) any other male who wvas not served pursuant tc
61—331{4}1}1 with a notice of intent to release and who the
court, after inquiry of the mcther or any other apprcrriate
person, has reason to believe may be she father cf the
child. )

(5) The notice of hearing shall inform the Gfputative
father that his failure to appear at the hearing constitutes
a denial of his interest in custody of the child, which
denial will result in the court*s teraipaticn cf his rights
tn the child.

(6} Proof of service of the motice of hearing required
by subsection (4) shall be filed with the court. A verified

acknovwledgment of service by the party to be served is proof

-9 SB 311
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of persomal service, Notice o¢f hearing aay HNEED bpot be
reguired if the putative father is present at the hearing.
A waiver of notice of hearing by a person eantitled to
receive it is sufficient. If no person has been identified
as the natural father or possible father, the court, cr the
basis of all information available, shall determine whether
peblication or public posting of notice ¢f the [rcceeding
is 1likely to lead to identification and, if so, shall order
publicaticn or public posting at the times apd places and in
the manmer it considers appropriate. The name of the natural
mother may be included in such publicatiop only with her
written comnsent.

(7} At the hearing, the court shall receive evidence
as to the jdentity of the father of the child, Based wupon
the evidence received and the court*s inquiry, the ccurt
shall enter a finding identifying the father or declaring
that the identity of the father canpot ke detersmimed,

{8y If the court finds that the father of the child is
a person who did not receive either a timsely notice of
intent to release pursuant to 61-331 or a notice required
pursuant to 61-332(4) and who has nct waived bis right to
notice of hearing amd is nct present at the hearing, the
court shall adjourn further groceedings uantil that gerson is
served with a notice of hearing.

Section 6, There is a mnev BR.C.NM. secticn numbered

—-10— SB 311
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61-333 that reads as follcws:

61-333. Grounds for terribaticn <c<f father's °rights.
(1) If the court kas prcof that the persus who it determines
pursuant to £1-3322 to be the father of the child was tisely
served with nctice of intent to release pursuvamst tc 61-331
or was served with or waived the notice of hearing reguired
hv RT-332(8%), the court may permanently terminate the rights
of the putative father if:

{a) the putative father subuits a veritied
acknowledgment of his paternity and a denial of bhis interest
in custody of the child;

{(b) the putative father files a denial cf paternity.
For purposes of this section the filing of the depial of
paternity constitutes a waiver c¢f notice of hearing and
constitutes a derial of his interests in the custody of the
child;

fc} the putative father was secrved with a nctice of
intent to release in accordance with 6€1-331(2) at 1least 39
days before the expected date cf delivery specified in that
notice but failed tc file an intent to claim fpaternity
either before the expected date of delivery or before the
birth cf the child; or

(d) the putative father 1is given |(roper nctice rt
hearing in accordance with subsection (4) or (6} of €1-232

but either fails tc appear at the hearing cr agprears and
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denies his interest ir the custody of the child.

{2} If the identity of the father cannot be deterained
or if the identity c¢f the father is kncwn bLkut his
vhereabouts cannct be determined, the court shall receive
evidence to determine the facts in the matter. The ccurt may
terminate the rights cof the putative father if the ccurt
finds froa the evidence that reasonable effort has Leen made
to identify and locate the father and that any of the
following circumstances exist:

fa) The putative father, whose identity is nct known,
has oot made a provision for the child's care and did not
provide support for the wmsother doering her pregmancy or
during her hospitilization.

{b) The putative father, whose idemtity is kbown but
vhose whereabouts are ynkeown, has not provided sugport for
the mcther, has not shown any interest in the child, and has
not made provision for the child's care, for at least 90
days preceding the hearing required uwander 61-332,

{3) Subject to the dispositicn of an appeal, upcn the
expiration of 6 months after an order termirating parental
rights is issued wunder this section, the order cannct be
questioned by any person, in any manner of upch amy ground,
including fraud, wmisrepresentaticn, failyre tc give arpy
required notice, or lack of jurisdiction of the rparties cr

of the subject matter.
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Section 7. There is a m®mew R.C.H. section numbered
61-334 that reads as follows:

61-334, Best interests of the child — custcdy tc
father -- legitimation. (1) If the putative father apgpears
at the hearing and regquests custody of the child, the court
shall inguire into his fitness and his ability to properly
care fcr the childé and shall determine whether THE__FATRER®S

PARENTAL RIGATS SHOULD_BE_GIVEN RECCENITION I _VIEW CE_HIS

BFFORT_OR_LACK OF EFFORT TO_MAKE PROVISICE _FCOR _THE MOTHEB

WBILF _SHE__WAS_ _PREGNANT _AND _FOR_THE CHILD UPOR_BIRTIH AND

WHETHER the best interests of the child will be served by
granting custody to his oI to the agepcy of the state of
¥ontana e£, licensed adopticn agency, QB_FERSQON to which the
mcther has released or proposed to release custody of the
child. If the ccurt finds that it would not be in the best
interests of the child to grant custedy to the putative
father, the court shall terminate his rights tc the child.

{2y 1t the wmother of the child has released the
custcdy of the child to an agency cf the state cf Rontana
es, a licensed adopticn agency, OR_A_EEBSON, the agency CE
PEESON shall be a proper party to petition the ccurt for
custody of the child.

M 1f the parental rights ocf the sother are
terminated pursuant tc this chapter or other law and if the

court awards cuastody c¢f the child cat of wedlock to the
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putative father, the court shall epter an c¢rder granting
custody to the ©putative father and legitimating the child
for all purposes.

seetion—Ryr——S506+tioA—61-31F3—BvCy lv—3S4Tyis—anended—+e
resd—as—£ellewss

183wty -—C 06t Ev—TFhe-—CIUEL-RA YO EicE-TeasoRable—faecn
of-coungel—expertsy-and—the—eghildis-gquardian-ad-liteny—and

gercy—of-the—state—9 eataba_—ef—3 epced-adeption-ageney
whioh_brirge an_aetisnwnder_—thischapter-to—toxpisate_—the
parental_sighte-ofa-satural-farent,

Section 8. Repealer. Sections 61-317, 61-325, and

61-326, R.C.H. 1947, are Tepealed,
Secticn 9, Effective date. This act is effective on
its passage and approval.

—End—
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SENATE BILL NOe 311

INTRODUCED BY TURNAGEs ROBERTS

A BILL FOR AN ACT ENTITLED: *AN ACT TO CLARIFY THE
PROCEDURES FDR THE TERMINATION OF THE PARENTAL RIGHTS OF
CHILOREN PROPOSED TO BE RELEASED FOR ADOPTION; AMENBENG
SEEFEAN-—62-31Fy—RuEwMv——294Fs REPEALING SECTIONS §1-317,
61-3253 AND 61-326y ReCaMs 1947; ANO PROVIDING AN EFFECTIVE

DATES"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le There is a new Ra.({«Me section numbered
61-328 that reads as follows:

61-328. Formy executions and revocation of releases ——
termipnation of parents® or guardians® rightse {1) Any parent
or aquardian who proposes to relinguish custody of a child
for purposes of placing the child for adoption may do so by
formally executing a release uhereb} all parental rights to
the child are voluntarily relinguished to an agency of the
state of Montana eory a licensed adoption agencys OF A
PERSDON.

{2) Except as otherwise provided in this sections a
release shall be by a separate instrument executed before a
notary publicCa

(3} If the person from whom a release is required is a
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member of any of the armed services or is In prisons the
release wmay be executed and acknowledged before any person
authorized by law to administer oathse.

{#} 1f the release is executed in another state or
countrys the court having jurisdiction over the adoption
proceeding in this state shall determine whether the release
was executed in accordance with the laws of that state or
country and may not proceed unless it finds that the release
was so executed.

{S) Upon the filing of the release of a child by a
parent or guardians the court immediately shall issue an
order terminating the rights of that parent or gquardian to
that childe If the rights of both parentsy the surviving
parents or the guardian have been terminateds the court
shall issue an order committing the child to the agency of
the state of Montana ors the licensed adoption agencys OR
IHE_PERSON to which the release was given.

{6) Entry of an order terminating the rights of both
parents pursuant to subsection {5) terminates the
jurisdiction of the district court over the child in any
divorce or separate maintenance action.

{1y Upon petition of the person or persons who
executed the release and of the agency of the state of
Montana ors licensed adoption agencys OR PERSON to which the

child was releasedy the court with which the release was

-2~ 5B 311



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

S8 0311,/03

filed may grant a hearing to consider whether the release
should be revokeds A release may not be revoked if the child
has oeen placed for adoption. A verbatim record of testimony
related to 2 petition to revoke a release shall be made.

Section 2« There is a new ReCeMa section numbered
61~329 that reads as follows:

61-329« Children born out of wedlock — release -~-—
consents (1) [If the mother of a child born ocut of wedlock
proposes to release the child for adoption and the release
or consent of the natural father cannot be obtaineds the
child may not be placed for adoption until the parental
rights of the father are terminated by the court as provided
in this chapters by _the court pursuant to Title 10+ chopter
13 or by a court of competent jurisdiction in another state
or country.

{2) Pending the termination or other disposition of
the rights of the father of the child born out of wedlocks
the mother may execute a release terminating her rights to
the childe If the mother releases the childy the agency of
the state of Montana ors the licensed adoption agencys DR
IHE PERSON to which the child is released may file a
petition under this chapter or a petition of dependency or
neglect pursuant to Title 10y chapter 13+ Pending
disposition of the petitions the court may enter an order

authorizing temporary care of the childe
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(3) At the request of the mothers her formal execution
of a release shall be delayed until after the court has
determined the identity of the father and has awarded
custody of the child to the father or terminated his rights
under this chapters

Section 3. There is a new Re.CeMe section numbered
61-330 that reads as follows:

61-330, MNotice of intent to claim paternity. (1}
Before the birth of a child born out of wedlocks & person
claiming under oath to be the father of the child may file a
verified netice of intent to claim paternity with the
district court in any county of this state. The form of the
notice shall be prescribed by the director of the department
of health and environmental sciences and supplied to the
clterks of the district courtss. The notice shall include the
claimant®s address. On the next business day after receipt
of the notices the court shall transmit the notice to the
records and statistics bureau of the department of health
and environmental sciencess If the mother®s address is
stated on the notices the records and statistics bureau
shall send a copy cof the notice by first-class mail to the
mother of the chiid at the stated address.

{2) A person filing a notice of intent to claim
paternity or acknowledging paternity in accordance with

61-305 shall be presumed to be the father of the child for
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purposes of this chapter unless the mother denies that the
claimant is the father. 3Such notice is admissible in a
paternity proceeding under 61-307 and creates a rebuttable
presumption as to the paternity of that child for purposes
of that section. Such notice creates a rebuttable
presumption as to paternity of the child for purposes of a
dependency or neglect proceeding under Title 10+ chapter 13.

{3) A person who makes a timely filing of notice of
intent to claim paternity or who formally acknowledges
paternity under 61-305 is entitled to notice of any hearing
to determine the identity of the father of the child and any
hearing to determine or terminate his paternal rights to the
child.

Section 4. TYhere is a new ReCeMe section numbered
61~331 that reads as follows:

61-331. Expected child -— intent to release or
consente petition and noticee (1) ln_order to provide due
notice at the earliest possible time to a putative father
who may have an interest in the custody of an expected child
or in the mother®s intended release of an expected child for
adoption and in order to facilitate early placement of a
child for adoptions a woman preqnant out of wedlock may file
with the district court an ex parte petition which sets
forth the following:

{a) her intent to release her expected child for

—5— s 311
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adoption;

fb) the approximate date and location of conception;

{c) the expected date of her delivery; and 7

{d) the identity and whereabouts of the putative
father of her expected childe

(2) The petition may allege wore than one putative
father whenever circumstances warrante The petition shall be
verifiedsa Upon the filing of the petitions the court shall
issue a notice of intent to releasey which notice 'shall be
served upon the putative father or fathers in the manner
provided by the Montana rules of civil procedure or in any
other wmamner which the court say directe. Proof of such
service shall be filed with the court.

{3) A notice of intent to release shall:

(3a) indicate the approximate date and 1location of
conception of the child and the expected date of delivery;

{b) inform the putative Ffather of his right under
61-330 to file a notice of intent to claim paternity before
the birth of the child;

(c} inform the putative father of the riqghts to which
his filing of notice of intent to <claim paternity wili
entitle him under 61-330(3}; and

(d) inform the putative father that his failure to
file a notice of intent to <claim paternity before the

expected date of delivery constitutes a waiver of his right
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to receive the notice to which he would otht “ise be
entitled under 61-330{3} and constitutes a denial of his
interest in the custody of the childy which denial shall
result in the court®s termination of his rights to the
child.

(4) The petition shall be filed with the court not
later than 30 days prior to the expected date of delivery.

Section 5« There is a new R.C.Ms section numbered
61~332 that reads as follows:

61-332. Proceeding to determine father's identity and
terminate rightse {1) If a child is born out of wedlock and
the wmother executes or proposes to execute a release
terminating her vrights to the child or iif the child
otherwise becomes the subject of an adoption proceedings the
agency or person to whom the child has been or is to be
relinquished or the mother or person having custody of the
child shall file a petition in the district court to
terminate the parental rights of +the fathery unless the
father®s relationship to the child has been previously
terminated or determined not to exist by the courte The
cou(t shall hold a hearing as soon as practical to determine
the identity of the father and to determine or terminate the
rights of the father as provided in this section and in
61-333 and 61-33%« JHIS SECTION 15 NOT APPLICABLE IF THE
EATHER (S A PERSON WHOSE CONSENY YO ADOPTION IS NOY REQUIRED
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UMDER £1-=205,

{2) Proof of service of a notice of intent to release
or the putative father's verified acknowledgment of notice
of intent to release shall be filed with the courts if such
notice was qgiven to the putative father. The court shall
request the records and statistics bureau of the department
of health and en#ironmental sciences to send to the court a
copy of any notice of intent to claim paternity of the
particular child which the bureau has received.

(3) If the mother has failed to name a putative father
or has failed to file a notice of intent to releases the
court shall cause inquiry to be made of the wmother in an
effort to identify the natural father. The inquiry shatll
include the following: whether the mother was married at the
time of conception of the child or at any time thereafter;
whether the mother was cohabitating with a man at the time
of conception or birth of the child; whether the mother has
received support payments or promises of support payments
with respect to the child or in comnection with her
pregnancy; or whether any man has formally or informally
acknowledged or declared his possible paternity of the
childe Notwithstanding this section or any other provisions
of law and in consideration of her right to privacys no
mother of a child who is the subject of proceedings under

this act may be compelled to testify concernings or to
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divulge the identity ofes the father or possible father of
that childe

(4) Notice of the hearing shall be served upon the
following persons in the mammer appropriate wunder the
Montana rules of civil procedure or any manner which the
court shall direct:

{a) a putative father who has timely filed a notice of
intent to claim paternity as provided in 61-330 or 61-331;

(bt} a putative father who has not been served with a
notice of intent to release at 1least 30 days before the
expected date of delivery specified in the notice of intent
to release;

{c) oany other male who was not served pursuant to
61-3314%%{2) with a notice of intent to release and who the
courtey after inquiry of the mother or any other appropriate
persons has reason to believe wmay be the father of the
childe

{5) The notice of hearing shall inform the putative
father that his failure to appear at the hearing constitutes
a denial of his interest in custody of the childs which
denial will result in the court®s termination of his rights
to the child.

{6) Proof of service of the notice of hearing required
by subsection {4) shall be filed with the courte A verified

acknowledament of service by the party to be served is proof
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of personal servicee. Notice of hearing wmay NEED not be
requi}ed if the putative father is present at the hearinge.
A waiver of notice of hearing by a person entitled to
receive it is sufficient. If no person has been identified
as the natural father or possible fathers the courts on the
basis of all information availables shall deterwine whether
publtication or public posting of notice of the proceeding
is likely to 1ead to identification andy if sos» shall order
publication or public posting at the times and places and in
the manner it considers appropriate« The name of the natural
mother may be included in such publication only with her
written consente

(7] At the hearings the court shall receive evidence
as to the identity of the father of the childe Based upon
the evidence received and the court's inquirys the court
shall enter a finding identifying the father or declaring
that the identity of the father cannot be determined.

{(8) If the court finds that the father of the child is
a person who did not receive either a timely notice of
intent to release pursuant to 61-331 or a notice required
pursuant to 61-332(#) and who has not waived his right to
nofice of hearing and is not present at the bhearings the
court shall adjourn further proceedings until that person is
served with a notice of hearinge

Section 6« There is a new ReCeMs section numbered

-10—- SB 311
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51—333 that reads as follows:

61-333s Grounds for termination of father*s rights.
{1) If the court has proof that the person who it determines
pursuant to 61-332 to be the father of the child was timely
served with notice of intent to release pursuant to 61-331
or was served with or waived the notice of hearing required
by 61-332(4)s the court may permanently terminate the rights
of the putative father if:

(a) the putative father submits a verified
acknowledgment of his paternity and a denial of his interest
in custody of the child;

{b) the putative father files a denial of paternity.
For purposes of this section the filing of the denia: of
paternity constitutes a waiver of notice of hearing and
consti tutes a denial of his interests in the custody of the
child;

{c) the putative father was served with a notice of
intent to release in accordance with 61-331(2) at least 30
days before the expected date of delivery specified in that
notice but failed to file an intent to claim paternity
either before the expected date of delivery or before the
birth of the child; or

{d) the putative father is given proper notice of
hearing in accordance with subsection (4) or {6) of 61-332

but either fails to appear at the hearing or appears and
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denies his interest in the custody of the childe.

{2} 1If the identity of the father cannot be determined
or if the identity of the father is known but his
whereabouts cannot be determineds the court shall receive
evidence to determine the facts in the matter. The court msay
terminate the rights of the putative father if the court
finds from the evidence that reasonable effort has been made
to identify and locate the father and that any of the
following circumstances exist:

(2) The putative fathery whose identity is not knowns
has not made 2 provision for the child*s care and did not
provide support for the mother during her pregnancy or
during her hospitilizations

{b) The putative fathers whose identity is known but
whose whereabouts are unknowns has not provided support for
the mothers has not shown any interest in the childes and has
not made provision for the child®*s cares for at 1least 90
days preceding the hearing required under 61-332.

(3) Subject to the disposition of an appeals upon the
expiration of 6 months after an order terminating parental
rights is issued under this sectiony the order cannot be
questioned by any persons in any manner oFr upon any aroundy
inctuding fraudy misrepresentation, failure to give any
rzquired notices or lack of jurisdiction of the parties or

of the subject matter.
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Section Te There is a new ReCe.Ms section numbered
61-334 that reads as follows:

61-334, Best interests of the child -- custody to
father —— legitimations {1) If the putative father apoears
at the hearing and requests custody of the childs, the court
shall inquire into his fitness and his ability to properly
care for the child and shall determine whether ITHE FATHER®*S
PARENTAL RIGHIS SHOULD BE GIVEN RECOGNEITION IN VIEW OF HIS
EFEORY OR_LACK QF EFFORY TO MAKE PROVISION FOR JHE MOTHER
WHILE SHE WAS PREGNANT AND FOR THE CHILD UPDN BIRTH AND
HHETHER the best interests of the child will be served by
granting custedy to him or to the agency of the state of
Montana ery licensed adoption agencys OR PERSON to which the
mother has released or proposed to release custody of the
childe If the court finds that it would not be in the best
interests of the child to grant custody to the putative
fathers the court shall terminate his rights to the childe

(2) If the mother of the child has released the
custody of the child to an agency of the state of Montana
ors 23 licensed adoption agencys QR A PERSONes the agency OR
PERSON shall be a proper party to petition the court for
custody of the child.

{3y If the parental rights of the wmother are
terminated pursuant to this chapter or other law and if the

court awards custody of the child out of wedlock to the
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putative father, the court shall enter an order granting
custody to the putative father and legitimating the child
for all purposese
Section-fGs——Section—61—-3ItFv—ReEeitv—194Fv—s-amended——to
read-as-fottowss
633t Fe——Coartav———Fhe-—court-may-order-reasonable—fees
of-counsetv-expertsy—end-the—chitdis-quardian—ad-iitemy——and

other——-costs——of—the-—action--and--pre—trist-——proceedingsy

nctuding—bleod—testsy——to—be—peaid—by-—the——parties—in
proportions—end-ast-times-determined-by-the—courtv—Fhe—court
moy——order——the--proportion—of-any=indigent-party—to—be—paid
cut-of—the—trensury-of-the—county—in-—which——the—action——is

Section 8. Repealere Sections 61-311s 61-3253 and
61—-326+ ReleMe 1947+ are repealede

Section 9. Effective date; This act is effective on
its passage and approval.

—End-
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