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BILL NU-‘égZﬁi_

i

A BILL FOR AN ACT ENTITLED: “AN ALT AMENDING SECTION

INTROOUCED BY

38~1302+ ReCeMe 1947y TD REDEFEINE THE TERMS “MENTAL HEALTH
FACILITY® AND WSERIOUSLY MENTALLY ILL™; AMENDING SECTION
33-1305¢ Rel«HMe 1947y TO PROVIDE FOR DETENTION IF A
SERIDUSLY MENTALLY JLL PERSON; AND AMENDING SECTION 338-1306«
ReCeMe 1947¢ TO PROVIDE THAT FHE PERSON IN C(HARGE OF THE
SERIOUSLY MENTALLY ILL PERSON AT THE PLACE OF DETENTION MAY
PETITION THE COURY FOR EXTENSION OF AN ADJUDICATED OETENTION

PERIGD."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANKA:

Section le Section 38-130Zs ReleMs 1947+ is amended to
read as follows:

*38-1302. Definitionse As used in this acts:

(1) =3card™ means the wmental disabiltities opoard of
visitors created by this acte.

{2} ™Court™ means the district court of the stace of
Montanae

{3) *™Department™ means the department of institutionse.

{4) *®Emergency situation™ means a situation in which
any person is in imminent danger of death or serious bodily

hars from the activity of 2 person who appears to be
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seriousty mentally ill.

(5} ™"Mental ' disorder™ wmeans any organice mentals or
emotional impairment which has substantial adverse effects
on an individual®s cognitive or volitional functions.

(6) *“Mental healtth facility" or *facility" means a
public hospitaly o a Jlicensed private hospitaly ory. 3
community wmental health centers or any mental health clinic
or treatment center approved by the department which _is
equipded and staffed to provide tredtwent for mentally i3l
personse No correctional institutions or facilitye or jaily

is a mental health facility within the meaning of this act

the 7Z-hour detention ng[inq defined in 38-1309 .or iinder £he
emergency proyisions defijneg in 38-1307.

(7) “Next of kin® shall includey but need not be

limited tos the spouses parentsy adult childrens and adult
brothers and sisters of a persona

(8 ™Patient™ means a person committed by the court to
a seventy—-two {72) hour evaluation or treatment or for a
longer periode

(9) *Peace officer™ means any sheriff, deputy sheriff,
marshale policeman or other peace officers

{10) 5Professiona1 person® means:

{aY a medical doctors or

= E
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ib) a person trained in the field of mental health and
certified by the department of institutions in accordance
with standards of professional licensing boardss federal
regulationss and the joint commission on accreditation of
hospitalse.

{11} "Respondent® means a person alleged in a petition
filed pursuant to this act to be seriously mentally ill.

(12) "Responsible person“ means any person willing and
able to assume responsibility for a seriously mentally i1l
persons  or person alleged to be seriously mentally ill,
including next of kin; the person's conservator or legal
guardiany if any; representatives of a charitable or
religious organizations or any other person appointed by the
court to perform the functions of a "responsible person®™ set
out in this acte Only one person shall at any one time be
the "responsible person®™ within the meaning of this act. In
appointing a responsible persons the court shall consider
the preference of the respondent. The court wmaye at any
time for good cause showns change its designation of the
"responsible person®.

(13) "Seriously mentally il1™ means suffering from a
mental ‘disorder which has resulted in self-inflicted ¥injury
or injury to othersy or the imminent threat thereoft or

which has deprived the person afflicted of the ability to

protect his life or health or a condition in which a persons
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as a result of any wentd] illpesse is unable to toke care of
er__capacity to make or commupicate responsibile decisions
concerning his perspne No person may be involuntarily
committed to- a mental health facility mor gr detained for
evaluation and treatment because he is an epilentice
mentatly deficients mentally retardeds seniles or suffering
from a mental disorder unless the condition causes the
person to be seriously mentally ill within the meaning of
this acte.™

Section 2. Section 38-1305s Rel.Me L1947+ is amended to
read as follows:

*38-1305. Petition alleging person as seriously
mentally illT -— <contents and procedures {1} A county
attorney on his own initiative or upon the request of any
person may file a petition with the court alleging that
there is a person within the county who is seriosusly
mentally i1 and requesting that an evaluation of the
person's condition be made.

{2). The petition shall contain:

{a) the name and address of the person requesting the
petition and his interest in the cases;

{b) the name of the respondenty ande if knowns the

. addressy ages sexs marital statuss and occupation of the

respondent;

—Gy—
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{c) the purported facts supporting the allegation of
mental illness;

{d} the name and address of every person known or
believed to be 1legally responsible for the cares supporte
and maintenance of the person for whom gvaluation is sought;

(e) the name and address of the person®s next of kins
to the extent known to the county attorney and the person
requesting the petition;

{f) the name and address of any parson whom the county
attorney believes might be willing and able to be appointed
as responsiole gerson;

(g} the names addresss and telephone number of the
attorneyy if anys who has most recently represented the
person for whom evaluation is soughts If there is no
attorneys there shall be a statement as to whethers to the
best knowledge of the person requesting the petitions the
person for whom evaluation is sought is indigent and
therefore unable to afford the services of an attorney; and

{h} a statement of the rights of the respondeat which
shall be in conspicuous print and identified by a suitable
headinge

(3) Upon presentation to the court by the county
attorneys the court shall immediately consider the petition
with or without a hearing to determine if there is prooable

cause to Dbelieve that the respondent is seriouslty menta'ly
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itle If the court finds no such probable causes the
petition shall be discharged. If the court finds probable
cause it shall submit the pgtition to a professional person
for evaluation. if probable cause is founds the court may
appoint a responsible person to protect the interests of the
respondentes The responsible person shall be notified as
soon as possible that a petition has been fileds Notice of
the petition and the finding of probable cause shall be hand
delivered or mailed to the respondent and to the attorneys
the person or persons legally responsible for cares supports
and maintenance of the respondents next of kin identified in
the petitions and the person or persons identified by the
county attorney .as possible:responsible personse

{4} (a) Upon recaipt of the petitions tha
professional person shall examine the respondent and make
such inquiry as he or she may deem appropriates If the
respondent does not cooperata and if requested by tha
professional persons the court may order the respondent to
submit to examination by a professional person at a time and
place designated by the courte The examination so ordered
shall not exceed a period of four (4) hourse

{b) VWhen the professional person first contacts the
respondents before he begins any examinations he snall give
a copy of the petition to the raspondents and snali  exjyiain

to the respondent the nature f the proceeding and his
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rights as set forth in the petitions

{5) On the basis of his examinations the professional
person shall recommend in writing either that the petition
be dismissed or that a seventy-two {72) hour inpatient
evaluation and treatment be ordered. If. dismissal is
recommendeds tha petition shall be summarily dismissede The
petition shall be dismissed if the respondent accepts
voluntary treatment or admission to a mental health facility
approved by the professional person conducting the
examination. Whenever a professional person recosmends that
a seventy—-two (72) hour avaluation and treatment be ordereds
the recommendation shall be accompanied by a report
explaining the reason for the recomsmendation and identifying
any tests or evaluation devices which the professional
person employed in evaluating the respondent. If the
professional person recommends that a seventy-two {72) hour
evaluation and treatment be ordereds notice of this
recommendation shall be mailed or delivered to the
respondentsy the next of kins when knowns any parson
responsible for the carse supporty and maintenance of the
respondenty any other parson identified in the petitions and
the responsible persone if anys appointed by the courte
Notice shall include the datey tiwey and place of the
respondent®s next appearance before the courtas

{6) In the event the examining professional person
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recommends a seventy-two (72) hour inpatient evaluation and
treatmenty the respondent shaill be brought before the court
by the couﬂty attorney without undue delays advised of the
recommendationsy supplied with a copy of the petition and the
recommendation and advised of his rights to a hearing and to
counsets iIf a responsible person has not yet been
appointeds .the court shall appoint a responsible person at
this times« If the right to 3 hearing and to counsel are
waiveds the court shall .direct that the respondent be
detained at a mental  health facility for evaluation and
treatment not to exceed seventy-two (72) hourse. if a
hearing is requested by the respondants his attorneys or the
responsible person appointed by the courts 8 time and place
shall be set for the hearinge The matter shall pbe Jiven
precedence over all other court matters. If the respendent
is unwilling or wunable to retain counsels the court shall
appoint counsel and be responsible for notifications

{7} The hearing shall be held before the court without
a jurys The respondent may present such testimony and
relevant documentary avidence as he or the responsible
person or counsel desireses The county attorney shall
represent the statee. The professional person who made the

recommendation shall be present in court and may be

. cross—examined concerning his recommendation and his reporte

After full hearing the court shall determine whether the

-8~
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respondent is seriously mentally ill within the definition
provided herein. If the court finds the respondent is not
seriously mentally ill, he or she shall be discharged and
the petition dismissedes [If the court finds the respondent
to be seriously mentally illy it shall order the r2spoadent
detained at a wental nealth facility for axamination and
treatment not exceeding seventy—two {72} hourse. If thz court
finds_that the respdndent is seriously gentally i1l ang _is
pending the comgit®ant hearing provided in 38-1306e Howavers
the court may dismiss tha petition if the respondent agrees
to accept wvoluntary treatment or admission to a mental
health facilitye.

(8) Parsons recziving evaluation and treatmant
pursuant to this section shall pe given a reasonadle choice
of an available profassional person qualified to provida
SUCN servicase™

Section 3. Section 38—1306y ReleMe 1947y is amendud to
read as follows:

%38-1306« Pztition for commi tmant - trial —=
determination of courte (1) If in the opinion of the
professional person in charge of the patieat the purson
d2tained wunder the provisions of section 33-1305 does not

require further evaluation or treatment he shall be releaed
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within seventy-two {72) hourse Ify in the opinion of the
professional persony the patient requires further evaluation
or treatments he shall advise the court accordingly not less
than three ([3) days from the date of detention and shall
within the same time file a3 petition requesting that the
patient be committed to a facility for a period not in
excess of three (3) wmonthse. The petition shall be
accompanied by & written report and evaluation of the
patient®'s mental and physical condition. The report shall
exptain the reasons for the petition and shall identify any
tests or evaluation devices which the professional person
employed in evaluating the patient. Th2 professional parson
may retain the patient in custody by court order pending a
hearinyg on the petition only if detention is necessary to
prevent injury to the patient or otherss

{2) Upon receipt of a patition for commitment not to
exceed three (3) smonthss the court shall immediately set the
time 3nd place for a hearings which shall bz held not more
than three ({3) days from the receipt of the patitions The
court may extend the periad to seven (7) daysa The tima for
the h2aring may be Ffurther extended at the reguest of
counsel for the patient. The court shall giva written
notice to the professional person who reguested the
commitmente the patiente his counsals Ris 3ext of kin. when

knowns the responsible person arpc.nted d» the courcy and

-10-



- LS I

=]

10

11-

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 09T72/01

the county attorneye At any time prior to the date set for
hearings the patients or his attorneys may request a jury
trialy whereupon the time set for hearing will b2 vacated
and the matter set on the court's jury calendar at the
earliest date possibles the matter taking precedance over
all other matters on the jury calendars ’

(3) At any time prior to trial on the petition b2fore
court or jurys the patient may waive trial and give written
consent to commitment to a facility for .a period not to
exceed three (3) wonths. Such consent must be joined in
writings by his attorney and by the responsible person
appeiated by the courts

(4) TYhe patient shall: be present and represented by
counsel at all stages of the trials and the sole question to
be determined by the court or jurys as the case may bes
shalt be whether the patient is seriously mentally ill
within the meaning set forth in this acte The professicnal
person who filed the peatition shall be present in court for
the hearing and subject to cross—-examinations The trial
shalY be governed by the Montana rules of civil procedure
except thate if tried by a jurys at 1least three—fourths
(3/4) of the jurors must concur on a finding that the
patient is sericusly mentally ille The finding may . be
appealed to the Montana supreme court in the same manner as

other civil matterse The standard of proof in any hearing

—-11i-
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held pursuant to this section shall be proof beyond a
reasonable doubts Any court may order a hearing closed to
the public for the protection of the respondent.

(5) 1Ifs wupon hearings it is determined that the
patient is not seriously mentally i1l within the meanin,; of
this acts he shall be discharged and th: petition of the
professional person dismisseds If it is determined that the
patient is seriocusly mentally i¥1 within the ameaning of this
act the court shall:

{(a) commit the patient to a facility for a period of
not more than three (3} months;

{b) order the patient to be placed in the car= and
custody of his relative or guardian or some other
appropriate place other than an institution;

{c) order outpatient therapy; or

{d) make some other appropriate order for treatment.
No treatment ordered pursuant to this subsection shall
affect the patient®s custody for a period of more than
three {3) monthse

In determining which of the above alternatives to
orders the court shall choose the 1least restrictive
alternatives necessary to protect the patient and the public

and to permit effective treatment. The court shall consider

. and shall describe in its order what alternatives for

treatment of the patient are availables what alternatives
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were investigated and why the investigated alternatives were
not deemed suitablee. The court shall enter into the record a
detailed statement of the facts upon which it found the
respondent to be seriously mentally ill.

At any time within the ¢threes {3) month period the
patient may be discharged on the written ordar of the
professional person in charge of the patienta In the event
the patient is not discharged within the three (3} month
period and if the term is not extended as provided hereine
the patient shall be discharged by the facility at the end
of three ({3) months without further order of the court.
Notice of such discharge will be filed with the court within
Five {3) days of the discharge.

{6} Not less than two {(2) calendar weeks prior to the
end of the three (3) month period cof detentions the
professional person in charje of the patient at the plasg of
detegtion may petition the court for extension of the
detention periode Tha petition shall be accompanied oy a
written raport and evaluation of the patient®'s wmental and
physical conditione The report shall describe any tests and
evaluation devices which have been employed in evaluating
the patients the course of treatment which has been
undertaken for the patient and the future course of
treatment anticipated by the professional person. iUJpon the

filing of the petitions the court shall give writtan notica
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of the filing of the petition to the patienty his next of
kine if reasonably availables the responsible person
appointed by the courte and to the patient's counseles If
any person so notified requests a hearing prior to the
termination of the previous detention authority the court
shall immediately set a time and place for such a2 hzaring on
a date not more than ten {10} days from the receipt of the
request and notify tha same people including the
professional person in charge of the patient. Procedure.on
the petition for extension shall be the same in all
respectss as the procedure on the petition for the original
three (3) month commitment except the patient shall not be
entitled to trial by jurye The hearing shall be held.in the
district court having jurisdiction over the facility in
which the patient is detainad unless otherwise ordered by
the courte If upon the hearing the court finds th2 patient
not sericusty mentally ill within the meaning of this acte
the »atient shall be discharged and the petition dismissedes
If the court finds that the patient continues to suffer from
serious mental ilInessy the court shall order commitaents
custody in relativess outpatient therapy or other crder as
set forth in subsection {5) of this section excapt that no
order shall affect his custody for more than six {6) monthse
In its ordery the court shall describe what alternatives for

treatment of the patient are availables what altaernotives

-t
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were investigatede and why the investigated alternatives
were not deemed suitables The ceourt shatl not order
continuation of an alternative which does not include &
comprehensives individualized plan of treatment for the
patients Any court order for the contiﬁuation cé an
alternative shall - include a specific finding that a
comprehensivers individualized plan of treatment existsSe

{7) Further extensions may be ocbtained under the same
procedure described in subszction {5} of this section except
that the patient®s custody shall.not be affected for more
than one {1) yearsy without a renewal of the commitement under
the procedures set forth in subsection {6) of this sectiony
including a statement of the findings required by subsection
{5)e

(8) At any time during the patient's commitwent the
court may on its own initiative or upon application of the
professional ‘persen in charge of the patiente the patiente
his next of kine his attorneys or the responsible person
appointed 5y the courtes order thz patient to be placad ian
the care and custody of relatives or guardianss or t5 be
provided outpatient therapy or other appropriate placzment
or treatment.”™

-End-
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