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INTROOUCED 

A BILL FOR AN ACT ENTITLED: ·~ ACT AMENDING SECTION 

3B-13D2o RoCoMo 1947o TO REDEFINE THE TERMS •MENTAL HEALTH 

FACILITY• AND •SERIOUSLY MENTALLY ILL•; AMENDING SECTION 

38-1305o RoCoMo 1947• TO PROVIDE FOR DETENTION ~F A 

SERIOUSLY MENTALLY Ill PERSON; AND AMENDING SECTION 36-130bo 

RoCoMo 1947o TO PROVIDE THAT THE PERSON IN CHARGE OF THE 

SERIOUSLY ~ENTALLY ILL PERSON AT THE PLACE OF DETEMTI~~ MAY 

PETITION THE COURT FOR EXTENSION OF AN ADJUDICATED OEIENTIOM 

PERIOD.• 

BE IT ENICTED BY THE LEGISLATURE Of THE STATE OF MONTAMA: 

Section lo Section 38-130Zo RoCoMo 1947o is amended to 

read as follows: 

•38-1302. Definitions. As used in this act: 

[1) ·~oard• means the ~ental disabilities ooard of 

visitors created by this act. 

(2) •court• Means the district court of the sta~a of 

Montana. 

(31 •oepartaent• means the department of institutions. 

(4) •Eaergency situation• aeans a situation in which 

any person is in imminent danger of death or serious bodily 

harm from tne activity of a person who appears to be 
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seriously •entally nl. 

(5) •)!ental disorder• "means any organic, 11entalo or 

emotional impairment which has substantial adverse effects 

on an individual's cognitive or volitional functions. 

(b) •Mental health facility• or •facility• ~eans a 

public hospital£ OP a licensed private hospital 1 "~"a 

comaunity mental health center. or any mental health clinic 

or treatment center approved by the department ~~ 

egui~Ped and staffed ~royjde treatpent fdr aentally ill 

persons. No correctional institution£'"" facility, or jail., 

is a •ental health facjlity within the meaning of this act 

exc:ept foj the l)u(pgse <if detairjjpg a seriously •entally ill 

person who is dangerous to bias·eJ f or others s either _dtir Log 

the 72-hmir detentiOn perjod ctefined in ")B-BOS QC <.ipder the 

e•ergency p(oyisjpos defjDg~ in 38-1307. 

(7) •Next of kin• shall include, but need not be 

limited too the spouseo parents, adult children. and adult 

brothers and sisters of a person. 

(8J •Patient• means a person coamitted by the court to 

a seventy-two (72) hour evaluation or treataent or for a 

longer period. 

(9) •Peace officer• means any sheriff, deputy sheriff, 

marshal, po1iceaan or other peace officer. 

(10) •Professional person• ~eans: 

(a) a medical doctor, or 
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(b) a person trained in the field of aental health and 

certified by the departaent of institutions in accordance 

with standards of professional licensing boards, federal 

regulations, and the joint commission on accreditati~n of 

hospitals. 

(11) •Respondent• means a person alleged in a petition 

filed pursuant to this act to be seriously •entally ill. 

(12) •Responsible person• aeans any person willing and 

able to assume responsibility for a seriously mentally ill 

person, or person alleged to be seriously aentally ill, 

including next of kin; the person's conservator or legal 

guardian, if any; representatives of a charitable or 

religious organization, or any other person appointed by the 

court to perfor• the functions of a •responsible person• set 

out In this act. Only one person shall at any one ti•e be 

the •responsible person• within the meaning of this act. In 

appointing a responsible person, the court shall consider 

the preference of the respondent. The court may, at any 

time for good cause shown, change its designation of the 

•responsible person•. 

(13) •seriously Dentally 111• means suffering fr>m a 

•ental disorder which has resulted in self-inflicted injury 

or injury to othersy or the imminent threat thereof~ or 

which has deprived the person afflicted of the ability to 

protect his life or health 2L-a~tjoo in ~b_a_persono 
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as a result of any mental_lllnesso js unable tp take care_Qf 

his basjc ·personal needs dr lacks suffjcjgnt yoderstaodjng 

gr capacitY ~g_ .ake or CoMMynicate responsible decjsjons 

~once(ojng hjs persgn. No person may be involuntarily 

com•itted to· a •ental health facility nor QL detained for 

evaluation and treat•ent because he is an epile~tic, 

Dentally deficient, mentally retarded, senile~ or suffering 

fro• a mental disorder unless the condition causes the 

person to be seriously mentally ill within the •eaning of 

this act.• 

Section 2. Section 38-1305, R.c.H. 1947t is a•ended to 

read as follows: 

•38-1305. Petition alleging person as seri:>usly 

•entall y i 11 contents and procedure. {1) A county 

attorney on his own initiative or upon the request of any 

person may file a petit~on with the court alleging that 

there is a person within the county who is seriously 

mentally ill and requesting that an evaluation of the 

person's condition be aade. 

(2) The ·petition shall contain: 

(a) the naae and address of the person requesting the 

petition and his interest in the case; 

(b) the na•e of the respondent, and, if known, the 

address, age, sex, marital status, and occupation of the 

respondent; 
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{c) the purported facts supporting the allegation of 

mental ill ness; 

ldt the name and address of every person known or 

believed to be legally responsible for the careo sup~ort. 

and maintenance of the person for who• evaluation is sought; 

{e) the name and address of the person•s next of kino 

to the extent known to the county attorney and the parson 

requesting the petition; 

(f) the na..., and address of any parson .moe the county 

attorney believes aight be willing and able to be appointed 

as responsiole ?erson; 

(g) the na•e• address. and telephone nu•ber of the 

attorney. if anyo who has most recently represented the 

person for whom evaluation is sought. If there is no 

attorneyo there shall be a state•ent as to whethero to the 

best knowledge of the person requesting the petition. the 

person for whom evaluation is sought is indigent and 

tneretore unable to afford the services of an attorney; and 

(h) a statement of ~he rights of the respondeat which 

shall be in conspicuous print and identified by a suitable 

heading. 

(31 Upon presentation to the court by the county 

attorney. the court shall immediately consider the petition 

with or without a hearing to determine if there is prooable 

cause to believe that the respondent is seriously menta 1 ly 
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ill. If the court finds no such probable causeo the 

petition shall be discharged. If the court finds probable 

cause it shall submit the p~tition to a professional person 

for evaluation. If probable cause is foundo the court may 

appoint a responsible person to protect the interests of the 

respondent. The responsible person shall be notified as 

soon as possible that a petition has been filed. Notice of 

the petition and the finding of probable cause shall be hand 

deliYered or •ailed to the respondent and to the attorneyo 

the person or persons legally responsible for care. sup~o~t. 

and maintenance of the respondent. next of kin identified in 

the petition. and the person or persons identified by the 

county attorney as possible:responsible pe~sons. 

(4) (a) Upon receipt of the petition. the 

professional person shall examine the respondent and make 

such inq·uiry as he or she may deeno appropriate. If the 

respondent does not cooperate and if requested by the 

professional persono the court ~ay order the respondent to 

submit to examination by a professional person at a time and 

place designated by the court. The exaaination so orjered 

shall not exceed a period of four (4) hours. 

(b) When the professional person first contacts the 

respondent• before he begins any examination. he snall give 

a copy of the petition to the raspondent. and shall ex.)l ai n 

to the respondent the "~ture 1f thP ~roceeding afiJ his 
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rights as set forth in the petition. 

(5) On the basis of his exaainationo the professional 

person shall reco•mend in writing either that the petition 

be dis•issed or that a seventy-two (72) hour inpatient 

evaluation and treat .... nt be ordered. If· dismissal is 

recom•ended, the petition shall be su•marily dis•issed. The 

petition shall oe dismissed if the respondent accepts 

voluntary treataent or admission to a mental health facility 

approved by the professional person conducting the 

exaaination. Whenever a ?rofessional person reco .. ends that 

a seventy-two (72] hour avalu~ion and treatment be ordered, 

the reco .. endation shall be accompanied by a report 

explaining the reason for the recoaaend~ion and identifying 

any tests or evaluation devices which the professional 

person e•ployed in evaluating the respondent. If the 

professional person recommends that a seventy-two (72] hour 

evaluation and treat.ent be orderedo notice ~f tnis 

reco.,.endat ion shall !>e •ailed or delivered to the 

respondent, the next of kino when known, any p-arson 

responsible for the careo support, and maintenance of the 

respondent, any other person identified in the petition, and 

the responsible person, if anyt appointed by the court. 

Notice shall include the date, time, and place of the 

respondent's next appearance before the court. 

(6) In the event the examining professional person 
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recommends a seventy-two (12) hour inpatient evaluation and 

treatment, the respondent shall be brought before the court 

by the county attorney without undue delay, advised of the 

recomqendation, supplied with a copy of the petition and the 

reco .. endation and advised of his rights to a hearing and to 

counsel. If a responsible person has not yet been 

appointed, .the court shall appoint a responsible pers:)O at 

this ti•e• If the right to a hearing and to counsel are 

wai vedo the court shall .direct that the respondent be 

detained~ a mental health facility for evaluation and 

t~eataent not to exceed seventy-two (72) hours. If a 

hearing Is requested by the respondent• his attorney. or the 

responsible person appointed by the court, a time and place 

shall be set for the hearing. The matter shall ne Jiven 

precedence over all other court matters. If the respondent 

is unwilling or unable to retain counsel, the court shall 

appoint counsel and be responsible for notification. 

{7) The hearing shall be held before the court without 

a jury. The respondent •ay present such testimony and 

relevant documentary evidence as he or the responsible 

person or counsel desires • The county attorney shall 

represent the state. The professional person who •ade the 

recommendation shall be present in court and may be 

cross-exa•ined concerning his reco-.endatlon and his report. 

After full hearing the court shall determine whether the 
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respondent is seriously mentally ill within the definition 

provided herein. If the court finds the respondent is not 

seriously mentally ill, he or she shall be dischar~ed and 

the petition dismissed. If the court finds the respondent 

to be seriously mentally ill, it shall order the r-.spo.1dent 

detained at a mental nealth facility for examination and 

treatment not exceeding seventy-two (72) hours. IL-th~~ 

finds that the respdndent j£_seriouslx peptallx-lll~~ 

danderous_~o himself _QL_ others. it shal I on1ilL-t.llil 

resoondent._ detained~ ln a corr~~ional ins:tltu:tli>n __ or i ai 1 

ll.!illl1L!UJ-!.ll.!Ll;WI!m.il.!!lsDLheaL.irul-ln.wtiO ed i n 3 B =..U..Il..Q.a However , 

the court ~ay dismiss the petition if the respondent agrees 

to accept voluntary treatment or admission to a mental 

health facility. 

(8) Parsons receiving evaluation and treatmant. 

pursuant to this section shall De given a reasona~le choice 

of an available prof~ssional person qualified to prJvid2 

sucn s.er-vic3S•" 

Section 3. SectioD 38-130bo RoC•"• 1947, is a~end~d to 

read as follows: 

•3B-130bo P"tition 

deten:ai nation of court. 

far 

( l) 

COIIUBi t:m2nt 

If in the 

trial 

opinion of the 

professional person in charge of the patie~t tha p.rson 

d~tained under the provisions of section 3S-1305 does not 

require further evaluation or treatment he shall be relea:ed 
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within seventy-two (72) hours. If, in the opinion of the 

professional person, the patient requires further evaluation 

or treatment, he shall advise the court accordingly not less 

than three {3) days fro• the date of detention and shall 

within the same time file a petition requesting that the 

patient be committed to a facility for a period n~t in 

excess of three (3) months. The petition shall be 

accompanied by a written report and evaluation of the 

patient•s mental and physical condition. The report shall 

explain the reasons for the petition and shall identify any 

tests or evaluation devices which the professional parson 

employed in evaluating the patient. 

may retain the patient in custody 

Th~ prafessional parson 

by court order pending a 

hearing on the petition only if detention is necessary to 

prevent injury to the patient or others. 

(2) Upon receipt of a petition for commitment not to 

exceed three {3) months, the court shall immediately set the 

time ~nd place for a hearing, which shall b~ held not ~ore 

than t~ree (3) days from the receipt of the petition. The 

court may extend the peri)d to seven (7) days. The time for 

the h~aring may be further extended at tne request. of 

counsel for the patient. The court shall giv:::! written 

notice to the professional person .. ho re~uested the 

commjtm~nt9 the patient~ his counse19 his ~ext of kin. when 

kno~ny the responsible person arp0.nted ~v the cour ~, dnj 
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the county attorney. At any time prior to the date set for 

hearing, the patient, or his attorney, may request a jury 

trial, whereupon the time set for hearing will ba vacated 

and the matter set on the court's jury calendar at the 

earliest date possible, the matter taking ~reced~nce over 

all other aatters on the jury calendar. 

(3) At any ti..., prior to trial on the petition b.~fore 

court or jury, the patient may waive trial and give written 

consent to co .. itment to a facility for a period not to 

exceed three (3) months. Such consent must be joined in 

writingo by his attorney and by the responsible person 

appoi~ted by the court. 

(4) The patient shan: be present and represented by 

counsel at all stages of the trial, and the sole question to 

be determined by the court or jury, as the case may beo 

shall be whether the patient is seriously mentally ill 

within the meaning set forth in this act. The professional 

person who filed the petition shall be present in court for 

the hearing and subject to cross-examination. The trial 

shall be governed by the Montana rules of civil procedure 

except thato if tried by a juryo 

(3/4) of the jurors must concur 

patient is seriously mentally ill. 

at least three-fourths 

on a finding that the 

The finding may be 

appealed to the Montana supreme court in the same manner as 

other civil matters. The standard of proof in any hearing 
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held pursuant to this section shall be proof beyond a 

reasonable doubt. Any court aay order a hearing closed to 

the public for the protection of the respondent. 

(5) Ifo upon hearing, it is determined that the 

patient is not seriously aentally ill within the meaninj of 

this acto he shall be discharged and the petition of the 

professional person disaissed. If it is determined that the 

patient is seriously mentally ill within the meaning of this 

act the court shall: 

(a) co•ait the patient to a facility for a period of 

not more than three (3) months; 

(b) order the patient to be placed in the card and 

custody of his relative or guardian or 

appropriate place other than an institution; 

(c) order outpatient therapy; or 

some ::~ther 

(d) aake soae other appropriate order for treatMent. 

No treatment ordered pursuant to this subsection shall 

affect the patient•s custody for a period of more than 

three (3) months. 

In determining which of the above alternatives t:> 

order,. the court shall choose the least restrictive 

alternatives necessary to protect the patient and the public 

and to permit effective treatment. The court shall consider 

and shall describe in its order what alternatives for 

treatment of the patient are availableo what alternatives 

-12-
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were investigated and why the investigated alternatives were 

not deemed suitable. The court shall enter into the record a 

detailed statement of the facts upon which it found the 

respondent to be seriously mentally ill. 

At any time within the three (J) month period the 

patient may be discharged on the written ordar of the 

professional person in charge of the patient. In the event 

the patient is not dischar~ed within the three (3} ~onth 

period and if the ter01 is not extended as pro11ided herein• 

the patient shall be discharged by the facility at the end 

of three (3) months without further order of the c3urt. 

Notice of such discharge will be filed with the court within 

five (5) days of the discharge. 

{6) Not less than two (2) calendar weeks prior to the 

end of the three (3) •onth period of detention. the 

professional person in char~e of the patient at the ~~-2f 

detention may petition the court for extension of the 

detention period. The petition shall be accompanied ~y a 

written report and evaluation of the patient•s mental and 

physical condition. The report shall describe any tests and 

evaluation devices whicn have been employed in evalu~ting 

the ;>atient. the course of treatment which has been 

undertaken for the patient and the future course of 

treatment anticipated by the professional person. upon the 

filing of the petition. the court shall give written not'ce 
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of the filing of the petition to the patient• his next of 

kin, if reasonably available• the responsible person 

appointed by the court. and to the patient•s counsel. If 

any person so notified requests a hearing prior to the 

termination of the previous detention authority the court 

shall immedia"ely set a time and place for such a h"aring on 

a date not more than ten (10) days from the receipt of the 

request and notify the same people including the 

professional person in charge of the patient. Procedure-on 

the petition for extension shall be the same in all 

respects. as the procedure on the petition for the original 

three {3) month commitment exce~t the patient shall not be 

entitled to trial by jury. The hearing shall be held •n the 

district court having jurisdiction over the facility in 

which the patient is detained unless otherwise ordered by 

the court. If upon the hearing the court finds th~ patient 

not seriously mentally ill within the meaning of this act. 

the 'atient shall be discharged and the petition dis~issed. 

If the court finds that the patient continues to suffer fro• 

serious mental i11n2'ss. the court shall order com1111i t.aent .. 

custody in relatives. outpatient therapy or other order as 

set forth in subsection (o} of this section except that no 

order shall affect his custody for aore than six (6) months. 

In its order~ the court shQ11 describe what alternatives for 

treatment of the patient are available. ·~~~t alter~J~ives 

- t· 
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1 were investigated, and why the investigated alternatives 

2 were not deemed suit3ble. The court shall not ~rder 

3 continuation of an alternative which does not include a 

4 co,.prehensi vet individualized plan of treatment for the 

5 patient. Any court order for the continuation ot an 

5 alternative shall include a specific finding th3t a 

7 co•prehensiveo individualized plan of treatment exists. 

6 (7) Further extensions •ay be obtained under the same 

9 procedure described in subsaction (3) of this section except 

10 that the patient•s custody shall .not be affected for more 

11 than one (1) year, without a renewal of the commit•ent under 

12 the procedures set forth in subsection (6) of this section, 

13 including a state•ent of the findings required by subsection 

14 (6). 

15 (8) At any ti•e during the patient's co.mitment the 

16 court may on its own inrtiative or upon application of the 

17 professional ·person in charge of the pati ento the pati en to 

18 his next of kino his attorney, or the responsi~le person 

19 appointed oy the courto order the patient to be plac2d in 

20 the care and custody of relatives or guardians. or t~ be 

21 provided outpatient therapy or ot~er appropriate plac3ment 

22 or treat•ent.• 

-End-
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FISCAL NOTE 
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In cornpliance with a written request received __£ebruary_!Q__~-~-, 19 _]_7__, there is hereby submitted a Fiscal Note 

fu1 .. Seoate_ Bill .24£. ~---------------· pursuant to Chapter 53, Laws of Montana, 1965 ·Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act amending Section 38-1302, R.C.M. 1947, to redefine the terms "Mental Health Facility" and "Seriously Mentally 
Ill"; amending Section 38-1305, R.C.M. 1947, to provide for detention of a seriously mentally ill person, and amending 
Section 38-1306, R.C.M. 1947, to provide that the person in charge of the seriously mentally ill person at the place of 
detention may petititon the court for extension of an adjudicated detention period. 

FISCAL IMPACT: 

Minimal. 
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