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By gt e Tinn B f e oitiT

4 BILL PCR AN ACT ENTITLECD: ™AN ACT TC PROVIDE ¥CE THE

INPOSITION OF THE DEATH PENALTY IN CEBRTAIE CASES; TC FKCVIDE
PROCEDURES AWD REQUIREMENTS FOR THE ACIHGRIZATION OF SUCH
PTIHALTY; TCO PROVIDE FOR A SEFPARATE SENTENCING HEARING TC
DETERMINE THE EXISTENCE CR NCNEXISTENCE OF AGGRAVATIKG OR
MITIGATING CIRCUMSTAKBCES; TC PRGVIDE TBAT THE DEATH PENALTY
®AY NOT BE IPPCSED UNLESS THF CCGURT FINDS ONE OR MORE CF THE
AGGRAYATING CIRCUMSTANCES AND FISDS “THAT. THERF ARE NG
MITIGATING CIRCUMSTANCES SUFFICIENTLY SOBSTANTIAL TC <CALL
FOR LFKIENCY; TC PROVICE THAT THE DETERMTHATION OF THEF CCURT
SHALL B= SUPPORTED BY SPECIFIC WRITTEN FIKDIAGS OF FACTI; TO
PROVILF FOR AUTOMATIC REVIEW CF A JUDGMENT OF CONVICTION AND
SENT®NCE OF CEATH; AMENDING SECTICKS $4-5-1G2, 94-5-303,
94-5-617, AND 94-5-622, F.C.E. 1947; PREPEALING SECTICHS

94-5-105, G4-5-304, AND 95-22(6.1, E.C.H, 1947."

BE IT ENACTED BY THE LEGISIATURE OF THE STATE CF MONTANA:
Section 1. Sentence of death — hearing on irpcsition
of death penalty. When a defendant is found guilty of or
pleais guilty tc an offense for which the sentence cf death
may be imposed, the judge who presided at the trial or

before whom the guilty plea was entered shall ccnduct a
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separate sentencing hearing to determine the existence or
nonexistence of the circumstances set forth in [sections 23
and 4) for the purpose of detersining the sentence ¢to be
isposed. The hearing shall be conducted before the court
alone.

Section 2., Sentencing hearing — evidence that may be
received., In the sentencing hearing, evidence 1wmay be
presented as to any matter the court comnsiders relevant to
the sentence, including but not liwited to the nature and
circumstances of the crime, the defendant®s character,
backgrcund, history, memntal and physical condition, and any
other facts in aggravatiop or mitigation of the penalty. aAny
evidence the court comsiders to have probative force may be
received regardless of its adwissibility onder the rules
governing admission of evidence at criminal trials. Evidence
admitted at the trial relating to such aggravating or
mitigating circuastances shall be considered without
reintroducing it at the sentencing proceeding, The state and
the defendant or his counsel shall be persitted to present
argument for or against septence of death.

Section 3. Aggravating circomstances. Aggravating
circumstances are any of the followving: )

{1) The offense was deliberate homicide and was
committed by a persomn serving a sentence of imprisorament in

the state prison.
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{2) The offense was deliberate bhomicide and was
committed by a defendamt who had been previously convicted
of ancther deliberate bomicide.

{3} The offense was deliberate bhomicide and was
comnpitted by means cof torture.

[4) The offense was deliterate homicide angd was
committed by a person lyirg in wait or ambush.

[{5) The offense was deliberate howicide and was
committed as a part of a scheme or operation which, if
coepleted, would result in the death of wsore than cne
person.

{€) The offense was deliberate homicide and the victis
was a peace officer killed while performing his duty.

{7) The cffense was aggravated kidnaping which
resulted in the death of the victism.

Section 8. Mitigating circumstances. #itigating
circumsstances are any of the fcllcwing:

{1) The defendant has nc sigrificant history c¢f prior
criminal activity.

{2) The offense was committed while the defendant was
under the influence of extreme mental or egcticral
disturbance,

{3) The defendant acted under extreme duress or under
the substantial domination of ancther fperson.

{#) The capacity of the defendant to appreciate the
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crisminality of his conduct or to confors his conduct toc the
requiresents of lawv was substantially impaired.

{5} The victimn was a participant in the defendant's
conduct or consented to the act.

{6) The defendant was an accomplice in an ocffense
committed by another personr, and his participation was
relatively sinor.

t7) The defendant, at the time of +the ccamission of
the crime, was less than 18 yearQ of age.

{8} Any other fact exists in mitigation of the
penalty.

Section 5. Consideration of aggravating and mitigating
factors in'deterlining sentence. In determining whether to
impose a sentence of death or imprisonment, the court shall
take into account the aggravating and mitigating
circuastances enumerated in [sections 3 and 4] anrd shall
impose a sentence of death if it finds ope or more of the
aggravating circumstances and finds +that there are no
mitigating circuastances sufficiently substantial tc call
for leniency.

Section 6. Specific writtern findings of fact. In each
case in which the court iaposes the death sentence, the

deteraination of the court shall be supported by specific

written findings of fact as to the existence or nonexistence

of each of the circumstances set forth in [sections 3 and
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41, The written findings of fact shall be substantiated Ly
the records of the trial and the sentencing prcceeding,

Section 7. Automatic review of sentence. The judgment
cf convicticn and sentence of death are subject to austcmatic
review by the supreme ccurt cf Montana as provided €fcr in
[sections 8 through 10].

Section 8. HReview of death sentence — priocrity cf
review — time for review, The judgment of conviction and
sentence of death are subject to automatic review bty the
supreme court of Montana within 60 days after certification
by the sentencing court of the entire reccrd umless the time
is extended by the supreme court for good cause shewn. The
review by the supreme court has priority over all other
cases and shall be heard io accordance with <ruoles
prcsulgated by the supreme ccurt. The sentence review shall
be in addition to direct appeal, if taken, and the review
and acpeal shall be ccnsolidated for consideraticn.

Section 9. Transcript ang . teccrds of trial
transmitted, The «cierk of the trial court, within 10 days
after receiving the transcrigt, shall +transmit the entire
recnrd and transcript to the supreme ccurt,

Section 10, Supreme ccurt to make determinraticn as tc
the =sentepce, The supreme court shall consider the
punishment as well as amy errors enumerated by way cf

appeal. M#ith regard to the sentence, the counrt shall
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determine:

(B }] whether the sentence of death was iamposed under
the influence of passion, prejudice, or any otker arbitrary
factor;

(2) whether the evidence suprorts the judge's finding
of the existence or ncnexistence of the aggravating or
mitigating circumstances enumerated in [secticmns 3 and 4];
and

{3) whether the sentence of death is excessive or
disproportionate to the penalty imposed in sisilar cases,
considering both the crime and the defendant. The court
shall include in its decision a reference to those similar
cases it took into comnsideraticm.

Section 11. Sectiom 94-5-102, R.C.N. 1987, is amended
te read as follows:

nGg4-5-102. Teliberate homicide. {1} Except as
provided in seetiem 9U4-5-103{1) {a}, criminal heeicide
constitutes deliberate homicide if:

{a) ‘it is coasitted rurposely or kncwingly; cor

(r) it is cossitted while the cffender is engaged ip
or is an accomplice in the commissiocn of, e an attempt to
compit, or flight after committing or attemgting to commit
rckbery, sexual intercourse without consent, arsen,
burgiary, kidnaping, felonicus escape, or any cther felcny

which invclves the wuse or +threat of ©physical force or
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violence against amy individual.
(2) A person <convicted of the cffense of delikerate
homicide shall be punished by death as provided in seetien

88-5-168y {[sections _1 _through 10__of_ this__act] or by

impriscnment in the state prison for any term not tc exceed
one-hundred—{100} years.™

Sectiom 12. Section 94-5-303, R.C.H. 1947, is amended
to read as follows:

"94-5-303. Aggravated kidraping. (1) A perscr commits
the offense of aggravated kidparing if be knowingly or
purposely and without lawful authority restrains another
person by either secreting or bolding him in a2 place of
isolationy or by using or threateming to use physical force,
with any of the following purposes:

{(a) to hold for ramsoam or rewardy or as a shield or
hostage; or

(b) to facilitate cossissicn of any felony or flight
thereafter; or

fc) to inflict bodily injury cp or to terrorize the
victim or another; or

(d) to interfere with the rerformance c¢f any
governmental cor political furction; cr

{e) to hold amother in a conditicn of iovcluntary
servitude.

{2) A person convicted of the offerse cof aggravated
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kidnraping shall be punished by death as provided in seetied

S4-5-3844 [sections__1__thrcugh 10 of _this_ _act] or be

imprisoned in the state prison for asy ters not tc exceed
one—hundred—+{ 100} years unless he has voluntarily released
the victim, alive, in a safe place, and not suffering fros
serious bodily injury, in which event he shall be imprisoned
in the =state prison for any ters not to exceed +en—<4{10}
years.™

Section 13. Section 94-5-617, R.C.M. 1947, is axended
to read as follows:

"98-.5-617. Protection c¢f 1life anpd health of infant.
(1) 2 perfon conaits the offense of criwminal homicide, as
defined im sections 94-5-1C1 through S4-—5-305 94-5-1C4, if
he purposely, knowingly, or negligently causes the death of
a premature ipfant borm alive, if suoch infant is viatle.

{2) Whenever a presature infant which is the subject
of abortion if is born alive and is viable, it becomes a
degendent and neglected child subject to the grovisicns of
state law, unless:

{a) the terwmination of the pregnancy is necessary to
preserve the life of the mother; or

{(t) the motker and her spouse, or either of thea, have

agreed dim writing in advance of the aborticn, or within

- seventy-two {72) hours thereafter, to accept the parentail

Tights and responsibilities of the presature infant if it
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survives the abortion procedure.

{3) HNHo person may use any premature infant bhorn aliwe
for any type of scientific research, or otber kind of
experimentation except as necessary to protect or preserve
the life and health of such presature infant born alive.

t4) The department shall make regqulaticas tc provide
for the humane dispositicn of dead infants or fetuses.

{5) Viclaticn of subsection {3) of this secticn is a
felony.™

Section 14. Section 94-5-622, R,C.E. 1947, is amended
to read as follows: .

"g4_5-§22, Penalties. (1) & person convicted of
criminal homicide under this act is subject to the penalties
prescribed by sections 98-5-101 through 94-5-308 94-5-108.

(2 A person convicted of a felony cther than criwminal
homicide under +this act is subject tc a finme pot to exceed
one thousand dollars ($1,000), or imprisonment in the state
prison for a ters not to exceed five (S} years, or both.

{3) A person convicted of a misdemeanor pnder this act
is subject to a fine not to exceed five hundreé dcllars
{$500y, or imprisomaent in the county jail for a tersm nct to
exceed six (6) sonths, or both.”

Section 15. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid

part remain in effect., If a part cf thbis act is inwvalid ip

—9-
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one or wore of its applications, the part remains in effect
in all wvalid applications +that are severable frcs the
invalid applications.

Section 16, Repealer. Sections 94-5-105, 94-5-304, and
95-2206.1, R.C.M,., 1947, are repealed.,

~End-
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Approved by Committee
on Judiciary

SENATE BILL MO. 14%
INTRODUCED BY HAZELBAKER

BY REQUEST OF THE MONTANA BOARD CF CRIME CCHTECL

A BILL POB AN ACT ENTITLED: ™AN ACT TO PROVIDE FOR THE
IMPOSITION OF THE DEATH PENALTY I¥ CBRTAIN CASES; TO PROVIDE
PROCEDURES AND REQUIREMENTIS FOR THE AUTHOBRIZATION OF SUCH
PENALTY; TO PROYIDE FOR A SEPARATF SENTENCING HEARING TO
DETERXINE THE EXISTENCE (R MONEXISTEMCE OF AGGRAVATING CR
SITIGATING CIRCUNSTANCES; TO PROVIDE THAT THEE DEATH PENALTY
MAY NOT BE INPCSED UNLESS THE COGRT FINDS ONE OR MOBF CF THE
AGGRAVATING CIRCUMSTANCES aNp FPINDS THAT THERE ARE #C
SITIGATING CIBCUMSTANCES SUFFICIENTLY SUBSTANTIAL TC CALL
POR LENIENCY; TC PROVIDE THAT THE DETEREINATION OF THE COURT
SHALL BE SUPPORTED BY SPECIFIC WRITTEHN FINDINGS OF FACT; TO
PROVIDF FOR AUTOMATIC REVIEW OF & JUDGMENT OF CONVICTION ARD
SENTERCE OF DEATH; AMENDING SECTICNS 94-5-102, 98-5-303,
94.-5-617, AND 98-5-622, R.C.H. 1947; BEPEALING SECTICHS

94-5--105, 94-5-30%, AND 95-2206.1, R.C.HN. 1987."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTARA:
Section 1. Sentence of death — hearing cor imposition

of death penalty. When a defendant is found guilty of or

pleads guilty to an offense for which the sentence of death

say be imposed, the Jjudge who presided at the trial or
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before whos the guilty plea was entered shall cconduct a
separate sentencing hearing to determine the existence or
nonexistence of the circumstances set forth in [sections 3
and 4] for the purpose of determining the sentence to be
jmposed. The hearing shall be conducted before the court
alone,

Section 2, Sentencing hearing — evidence that may be
received. In the sentencing hearing, evidence may be
presented as to any matter the court considers relevamt to
the sentence, including but not limited to the nature and
circusstances of the crime, the defendant's character,
background, history, sental and physical condition, apd any
other facts in aggravatior or mitigation of the pemalty. aAny
evidence the court coamsiders to have probative force say be
received regardless of its admissibility under the rulaes
governing admission of evidence at criminal trials. Evidence
adeitted at the trial relating to such aggravating or
mitigating circumstances shall be considered without
reintroducing it at the sentencing proceeding. The state and
the defendant or his counsel shall be peraitted tc present
argument for or against sentence of death.

Section 3. Aggravating circuastances. Aggravating
circusstances are any of the following:

(M The offense was deliberate homicide and was

cosmitted by a person serving a sentence of imprisonment in

—2- SB 149
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the state prison.

{2) The offense was deliberate bomicide and was
coamitted by a defendant who had been previously convicted
of another deliberate homicide.

(3) The offense was deliberate hosicide and vwas
committed by means of torture.

(%) The offense was deliberate hoaicide and was
comnitted by a person lyimg in wait or ambush.

{S) The offense was deliberate homicide and was
comajitted as a part of a scheme or operation which, if
completed, wvould result in the death of nmore than one
persoh.

{6) The offense was deliberate hoaicide AS_DEFINEFD _IN

SUBSECTION {1 {A} OF 98-5-102 and the wictim wvas a peace

officer killed while performing his duty.

{7) The offense was aggravated kidpaping vhich
resulted in the death of the victis.

Sectioa 4. HMitigating circumstances. Mitigating
circoastances are any of the following:

(1} The defendant has no significaat history of prior
criainal activity.

{(2) The offemse was committed while the deferdant was
under the influence of extrese sental or emotional
distarbance.

(3) %he defeadant acted under extreme duress or under

-3 SBE 149
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the substaptial doamination of another fperson.

(8) The capacity of the defemdant to appreciate the
criminality of bhis cocnduct or to conform his copduct to the
requiresents of lav vas substantially impaired.

{5} The victis was a participant in the defendant's
conduct or consented to the act.

(6) The defendant was an accolplicé in ap offense
congitted by another person, and his participation was
relatively ainorx.

{7) The defendant, at the tipe of the comsission cf
the crime, was less than 18 years of age.

{8) Any other fact exists in wmitigation of the
penalty.

Section 5. Consideration of aggravating and mitigating
factors in determining sentence. In determining whether to
ispose a sentence of death or isprisonment, the court shall
take into account the aggravatiag and mitigating
circumstances enumserated in [sections 3 and #] and shall
impose a sentence of death if it finds one cr more of the
aggravating circusstances apd finds that there are no
mitigating circusstances sufficiently substantial to call
for leniency. IP_THE_COURT DOES BOT IBPOSE A SERIENCE__OF
DEATE__AND ONE OF THE AGGRAVATING CIRCOMSTANCES LISTED IN

(SECTION 3 Of THIS ACT) EXISIS, THE COUR® MAY INPCSE A
SENTENCE _OF _ INPRISIONMENT OB LIFE OR FOR__ANY TEEM

P SB 149
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AUTHORIZELD BY THE STATUTE DEFINING IEE OFFENSE,

Section 6. Specific written findings of fact. In each
case in which the court imposes the death sentence, the
detersination of the court shall be supported by specific
uritten findings of fact as to the existence or nonexisteace
of each of the circumstances set forth in [ sectioms 3 and
4], The written findings of fact shall be substantiated by
the records of the trial and the sentencing proceeding.

Section 7. Automatic reviev of sentence. The judgment
of conviction and sentence of death are subject to automatic
review by the supreme court of Nontana as provided for in
[sections 8 through 103.

Section B, 3RBeview of death seatence — priority of
review — time for review, The judgment of conviction and
sentence of death are subject to automatic review by the
supreme court of Montana within 60 days after certification
by the sentencing court of the eatire reccrd unless the time
is extended by the suprese court for good caase shown. The
reviev by the suprese court bas priority over all other
cases and shall be heard im accordarce with <rules
promulgated by the supreme court. The sentence review shall
be im addition to direct appeal, if taken, and the review
and appeal shall be comsolidated for comsideration.

Section 9. Tramscript and records of trial

transnitted. The clerk of the trial conrt, within 1C days

-5— SB 149
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after receiving the tramscript, shall +transsit the entire
record ard transcript to the supreme court.

Section 10. Supreme court to make determipation as to
the sentence. The supreme court shall consider the
punishment as well as any errors eausmerated by way of
appeal. With regard to the sentence, the court shall
determine:

{1) whether the sentence of death was isposed under
the influence of passion, prejudice, or aay cther axbitrary
factorg;

{2) vhether the evidence supports the judge's finding
of the exlstence or nonexistence of the aggravating or
mitigating circuastances enomerated im [sections 3 apd 43];
and

{3) whether the sentence of death is excessive or
disproportionate to the penalty imposed im sisilar cases,
considering both the crime and the defendant. The conrt
shall inclndé‘ in its decision a reference to those similax
cases it took into comsideration.

Section 11. Sectioam %4-5-102, R.C.H. 1947, is amended
to read as follows:

®94-5-102. Deliberate hoaicide. {1} Except as
provided ir seetiea 94-5-103(1) (a), crizinail homicide
constitutes deliberate homicide if:

{a) it is committed purposely or knowingly; or

—6— 5B 149
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(b)y it is coamitted while the offender is engaged in
or is an accomplice in the commission of, e an atteart tc
comait, or flight after committing or attempting to commit
rcbbery, sexual intercourse without consent, arson,
burglary, kidnaping, felonious escape, or any other feloany
vhichk involves the use or threat of physical force or
violence agaimst any individual.

{2) A person convicted of the offense of deliberate
homicide shall be punished by death QR_LIFE INPRISONMENT as
provided in seetion-—94-5-3084 [sections 1_through 10 _of this
act] or by imprisonment in the state priscn for any tera not
to exceed ame—hasdred—(100) years."

Section 12. Section 94-5-303, R.C.¥., 1947, is amended
to read as follows:

*94.5-303, aggravated kidnaping. (1) & person commits
the offense of aggravated kidpaping if he knowingly or
purposely and withcut lawful autbority restrains another
person by either secreting or holding himw in a place of
isolationy or by using or threatening to use physical force,
with any of the following purposes:

{a) to hold for ransom or rewardy or as a shield c¢r
hostage; or

(b) to facilitate commissiocn of any felomy cr flight
thereafter; or

(c} to inflict bodily injuxry cn or +to terrorize the

-7~ SB 149
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victia or another; or

{4) to interfere with the pecformance cf any
governmental or pelitical functicen; or

(e) to hold another inm a condition of invciuntary
servitude.

{2) A person convicted of the offemse of aggravated
kidnaping shall be punished by death OBR_LIFE igPEIscxaig; as
provided in seotien—S4-5-304dy [sections 1_through 10_of this
act} or be imprisoned in the state priscn for any terx not

to exceed eae—hundred— 100} years unless he has voluntarily

released the victis, alive, in a safe place, and not

suffering from serious bodily injury, in which event he
shall be imprisoned in the state prison for any ters nct to
exceed 4en—{10} years.™

Section 13. Section 94-5-617, R.C.H. 1947, is amended
to read as follows:

"g4-~5-.617. Protection of life and bhealtk of infant.
(1) A person commits the offense cf criminal homicide, as
defined in sections 94-5-101 through 9465305 94-5-1084, if
he purposely, knowingly, or negligently causes the death of
a premature infant born alive, if such ipfant is viable.

{2} ¥henever a presature infamt which is the subject
of abortion if is born alive and is viable, it becomes a
dependent and neglected child subject to the provisions of

state law, unless:

-8 SB 14§
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{a) the termination of the pregnancy is necessary to
preserve the life of the mother; or

{b} +the mother and her spouse, or either of them, have
agreed in writing im advance of the abortiom, or within
seventy-two {72) hours thereafter, to accept the parental
rights and responsibilities of the premature infant if it
survives the abortion procedure.

{3) W¥o perscn may use any premature infant bora alive
for any type of scientific research, c¢r other kipéd of
ezperisentatior except as necessary to protect or preserve
the life and health of such presature infant born alive.

{#) The departsent shall make regulaticns to provide
for the humane disposition of dead infants or fetuses,

{5) violation of subsection (3) of this sectiocn is a
felony.”

Section 14, Section 94-5-622, R.C.M. 1947, is amended
to read as follows:

"g4-5-622. Penalties. {1) A person convicted of
criminal homicide under this act is subject to the gpepalties
prescribed by sections 94-5-101 through 94-6-358 94-5-104.

(2 2 perscn convicted of a felony cther than criminal
homicide aonder this act is subject tc a fine not tc exceed
one thousand dollars ($1,000), or imprisconment in the state
prison for a tera not to exceed five (5) years, or both.

{3) A person convicted of a misdeseanor under this act

~9- 5B 149
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is subject to a fine not to exceed fiwve hundred dcllars
($500), or isprisonment in the county jail for a ters not tc
exceed six {6) months, or both.®

Section 15. Severability. If a part of this act is
invalid, all valid parts that are severable fros the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all valid applications that are severable from the
invalid applications.

Section 16, BRepealer. Sections 94-5-105, 94-5-304, and
95-2206.1, R.C.M. 1947, are repealed.

-End-
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SENATE BILL NO. 189
INTRODOCED BY HAZELBAKER

BY REQUEST OF THE MONTANA BOAMRD OF CRIME CCNTECL

A BILL FOR AK ACT ENTITLED: ™iN ACT 1TIC PROYIDE FOR THE
INPOSITIOF OF THE DEATH PENALTY IN CERTAIN CASES; TO PROVIDE
PROCEDURES AND REQUIRENENTS FOR THE AUTHORIZATION OF SUCH
PENALTY; TC PROVIDE FOE A SEPABATE SENTERCING HEAMRIKG TO
DETERMINE THE EXISTENCE OR NONEXISTENCE OF AGGRAVATING OR
BITIGATING CIBRCUMSTANCES; TO PROVIDE THAY THE DEATH PENALTY
SAY KOT BE INPOSEL UNLESS THE CODBET FINDS ONE OB MORE CF THE
AGGRAVATING CIRCUMSTANCES A¥D FINDS THAT THERE ABE HC
MITIGATING CIBCUNSTANCES SUFFICIENTLY SUBSTANIIAL TC CALL
FOR LENIENCY; TO PROVIDE THAT THE DETERNIKATIOR OF THE CCOURT
SHALL BE SUPPORTED BY SPECIFIC WRITTER FINDIHNGS OF FACT; TO
PROVIDE FOR AUTOMATIC REVIEW OF A JUDGMEET OF CONVICTICN AND
SENTERCE OF DEATH; AMENDING SECTICNS 94-5-102, 94-5-3C3,
94-5-617, ANKD 94-5-622, R.C.K. 1947; REPEALI®G SECTICHS

94-5-105, 94-5-304, AND 95-2206.1, R.C.M. 1947.n

BE IT ENACTED BY THE LEGISLATORE OF THE STATE OF BMONTANRA:
Section 1. Sentence of death — hearing on imposition

of death penalty. When a defendant is found guilty of or

pleads guilty to an offense for which the sentence cf death

may be imposed, the judge who presided at the trial or
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before whom the guilty plea wvwas entered shall ccnduct a
separate sentencing hearing +to determine the existence or
nonexistence of the circumstaaces set forth in [sections 3
and 41 for the purpose of determining the sentence to be
imposed. The hearing shall be conducted before the court
alone,

Section 2. Sentencing hearing — evidence that may be
received. In the sentencing hearing, evidence »say be
presented as to any matter the court considers relevamt to
the sentence, including but not limited to the pature and
circumstances of the crime, +the defendant's character,
background, history, sental and physical comditicn, and any
other facts in aggravation or mitigation of the pepnalty. Any
evidence the court conmsiders to have preobative force may be
received regardless of its admissibility under the rules
governing ad-i;sion of evidence at criminal trials. Evidence
adeitted at the trial relating to such aggravatiang or
mitigating circumstances shall be considered without
reintrodacing it at the sentencing proceeding. The state and
the defendant or his counsel shall be peraitted tc present
argusent for or against sentence of death.

Section 3. Aggravating circusstances. Aggravating
circumstances are any of the following:

{1) The offense was deliberate bosicide and wvas

comsmitted by a person serving a senteance of imgrisonment in
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the state priscn.

{2) Thae offense was deliberate homicide anrd was
coumitted by a defenmdant who had been previously convicted
of another deliberate homicide.

{3) The offense was deliberate homicide and was
comsitted by means of torture.

{4) The offense was deliberate hoaicide and %as
coamnitted by a person lying in wait or.albush.

(5) The offense was deliberate homicide and was
committed as a part of a scheme or operatican which, if
coapleted, would resalt im the death of sore than one
person.

{6) 7The offense was deliberate homicide AS_DEFINED _IN

SUBSBCTIOX {1} (A} OF 98-5-102 and the victim was a peace

officer killed while performing his duty.

(7) The offease was aggravated kidpagping which
resulted in the death of the wvictim.

Section 4, Mitigating circumstances. Mitigating
circumstances are any of the following:

{1) The defendant has no significant history of prior
criminal activity.

{2) The offense was committed while the defendant was
under the influence of extreme mental or emctional
disturbance.

{3) The defendant acted under extreme duress or under
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the substantial domination of ancther person.

{4) The capacity of the defendant to agppreciate the
criminality of his conduct or to conform his copduct to the
requiresents cf law was substantially ispaired.

{5) The wictim wvas a participant in the defendant's
conduct or consented to the act.

(6) The defendant was an accolplicé in an offense
cosmitted by another person, and his participation was
relatively minor.

(7) The defendant, at the tise of the comaission cf
the crime, was less than 18 years of age.

{8) Any other fact exists in aitigation cf the
penalty.

Section 5. Consideration of aggravatipg and mitigating
factors in detersining sentence. In determining whether to
impose a sentence of death or isprisonnent, the court shall
take into account the aggravating and litigating
circumstances enumerated ipn [sectiops 3 and 4] and shall
impose a sentence of death if it finds cne ¢r more of the
aggravating circuastances and finds that there are no
sitigating circuemstances sufficiently substential tc call
for lemiency. IF_THE COURT_DOES NOT IBPOSE__A-_SENTENCE OF
DEATH AND OBE_OF _THE AGGRAVATING CIRCUNSTANCES 1ISTELD iR

{SECTICN 3 OF THIS ACT) EXISIS, THE _COURE NAY JINECSE__2

SENTENCE OF IMPRISIONMENT FOB LIFE _OR__FOR__ANY TER#
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AUTHOBIZED RY THE STATUTE DEFINING THE_OFFENSE.

Section 6. Specific written findings of fact. In each

case in which the court imposes the death sentence, the
determination of the court shall be supported by specific
written findings of fact as to the existence or nopexisteance
of each of the circumstances set forth in [secticms 3 and
43}. The written findings of fact sball be substantiated by
the records of the trial and the sentencing proceeding.

Section 7. Automatic review of sertence. The judgment
of conviction and sentence of death are subject to automatic
reviev by the supreme court of Montana as provided for in
[sections & throughk 10].

Section 8. ©Beview of death sentence —— priority of
review — tise for review. The judgment of cconviction and
sentence of death are subject tc autcomatic review by the
supreme court of Montana within 60 days after certification
by the sentencing court of the entire record udless the time
is extended by the supreme court for good cause shown. The
review by the suprese court bhas priority over all other
cases and shall be heard ipn accocrdance with rules
prosulgated by the supreme court. The sentence review shall
be in addition +to direct appeal, if taken, and the revievw
and appeal shall be comsolidated for consideration.

Section 9. Transcript and records of trial

transmitted. The clerk of the trial court, withiz 10 days
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after receiving the trasmscript, shall transmit the entire
record and transcript to the saprese court.

Section 10. Supreme court to make determination as to
the sentence. The supreme court shall consider the
punishment as well as any errors enumerated by way of
appeal. With regard to the sentence, the coourt shall
deteraine:

{1) +whether the sentence  of death was imposed under
the influence of passion, prejudice, or any other arbitrary
factor;

{(2) whether the evidence supports the judge's finding
of the existence or nonexistence of the aggravating or
mitigating circusstances enumerated im [sections 3 and 4];
and

{3) whether the sentence of death is excessive or
disproportionaie to the penalty isposed in similar cases,
considering both the crime and the defendant. The court
shall includé in its decision a reference to those similar
cases it took into consideration.

Section 11. Section 94-5-102, R.C.H., 1947, is amended
to read as follows:

ng4-5.102. Deliberate homicide. (1) Ezxcept as
provided in seetien 9I4-5-103{1) (a), crisinal homicide
constitutes deliberate homicide if:

{(a) it is committed purposely or knowingly; or
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{b) it is comsitted while the offender is engaged in
or is an accomplice in the commission of, F an attespt tc
commit, or flight after committing or attespting to coamit
robbery, sexual intercourse without ccnsent, arson,
burglary, kideaping, felonious escape, or any other felony
which involves the use or threat of physical force or
violence against any individual.

{2) A& person convicted of the—offense of deliberate
homicide shall be punished by death OB LIFE INPRISOZKENT as
provided in seetion-S$4—B5—3054 [sections 1 _through 1C_of this
act] or by imprisonmsent in the state priscan for any ters not

to exceed emne-hundred—4100) years."®
Section 12. Section 94-5-303, R.C.M. 1947, is amended

to read as follows:

"94-5-303. Aggravated kidmaping. (1) A person commits
the offense of aggravated Xxidnaping if he kpowingly or
purposely and without lawful authority restrains another
person by eithker secreting or holding hiwm in a place of
isolationy or by using or threatening to use physical force,
with any of the following purposes:

fa) to hold for ramsom or rewardy or as a shield cr
hostage; or

{b) to facilitate cosaission of any felony or flight
thereafter; or

(¢) to inflict bodily iemjury on or to terrorize the

Iy SE 149
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victie or another; or

@y to interfere with the ferfor.ance cf any
governmental cor political function; or

(e) to hold another in a condition of inmvcluantary
servitude,

{2) A person coanvicted of the offense of aggravated
kidnaping shall be punished by death Of_LIFE iuPBIScunEgg as
provided in seetien—94-—5-304y [sections 1 _through 10 of this
act] or be imprisoned in the state prisce for any terr pot
to exceed one-handred—{100) years unless he has voluntarily

released the vwictim, alive, in a safe place, and not

suffering from serious bodily injury, in which event he
shall be imprisoned in the state prisor for any tera nct tc
exceed %en—{10) years.™

Section 13. Section 94-5-617, B.C.N. 1947, is amended
to read as follows:

"94..5-617, Protection of life and healtk of infant.
(1) & person commits the offense of criminal homicide, as
defined in sections 94-5-101 through S4—5-365 34-5-104, if
he purposely, knovwingly, or megligeuntly causes the death of
a premature infaet born alive, if such infant is viable,

{2) Whenever a premature infaet which is the subject
of abortion if is born alive and is viable, it becomes a
dependent and neglected child subject to the provisions of

state law, unless:
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(a) the terpination of the pregnancy is mecessary to
preserve the life of the wother; or

(b) the mother and her spouse, or either of them, have
agreed in writing ir advance of the abortion, or within
seventy—twoc (72) hours thereafter, to accept the parental
rights and responsibilities of the premature infant if it
survives the abortion procedure.

{3) ¥o person may use any premature infant bhcran alive
for any type of scientific research, or other kipd of
experimentation ezxcept as necessary to protect or preserve
the life and health of such presature infant born alive.

{8) The department shall sake regulations +to fprovide
for the humane disposition of dead infants or fetuses.

{5) Violaticn of subsection (3) of this secticn is a
felony."

Section 18. Section 94-5-622, R.C.N. 1947, is amended
to read as follows:

ngy._5-622. Penalties. {1} & gperson convicted of
criminal homicide under this act is subject to the pepalties
prescribed by sections 94-5-101 through 945305 94-5-104.

{2) & person coanvicted of a felony cther tham criminal
homicide under this act is subject to a fime not to exceed
one thousand dollars ($1,000), or imprisonment in the state
prison for a teram not to exceed five {5) years, or both.

(3) & person convicted of a misdeseanor under this act

-5 SB 149
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is subject to a fine not to exceed five hundred dollars
($500), or imprisonsent in the couanty jail for a term not tc
exceed six (6) months, or both.®

Section 1S. Severability. If a part of this act is
invalid, all valid parts that are severable froam the invalid
part resain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all valid applications that are severable from the
invalid applications.

Section 16, Eepealer. Sectiocns 94-5-105, 94-5-304, and
95-2206.1, R.C.M. 1947, are repealed.

~Bnd-
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SENATE BILL NOe 149
INTRODUCED BY HAZELBAKER

3Y REJUEST OF THE MONTANA BOARD OF CRIME CONTROL

A S8ILL FOR AN ACT ENTITLED: ™AN ACT TO PROYVIDE FOR THE
IMPOSITION QF THE DEATH PENALTY IN CERTAIN CASES; TO PRIVIDE
PROCEDURES AND REQUIREMENTS FOUR THE AUTHORIZATION OF SUCH
PENALTY; TD PROVIDE FOR A SEPARATE SENTENCING HEARING TO
DETERMINE THE EXISTENCE OR NUNEXISTENCE OF AGGRAVATING OR
MITIGATING CIRCUMSTANCES; TO PROVIDE THAT THE DEATH PENALTY
MAY NOT BE IMPOSED UNMLESS THE COURT FINDS ONE OR MORE OF THE
AGGRAVATING CIRCUMSTANCES AND FINDS THAT THERE ARE NO
MITIGATING CIRCUMSTANCES SUFFICIENTLY SUBSTANTIAL TO CALL
FOR LENIENCY; TD PROVIDE THAT THE DETERMINATION OF THE COURT
SHALL BE SUPPORTED B8Y SPECIFIC WRITTEN FINDINGS OF FACT; TO
PROVIDE FOR AJUTOMATIC REVIEW UF A JUDGKENT OF CONVICTION AND
SENTENCE OF DEATH; AMENDING SECTIONS 94-5-102y 94-5-303,
94-5-61T+ AND 94-5-622+ ReleMe 1947T; REPEALING SECTIGNS

94=5-105¢ 94~5-304y AND 95-220Cels ReCete 1947e%

4E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MUNTANA:
Section l. Sentence of death -— hearing on imposition

of death penaltye &When a defendant is found guilty of or

pleads guilty to an offense for which the sentence of death

may be imposeds the judyge who presided at the trial or
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befqre whom the guilty plea was entered shall conduct a
separate sentencing hearing to determine the existence or
nonexistence of the circumstances set forth in [sections 3
and 4] for the purposs of determining the sentence to be
imposed. The hearing shall be conducted before the court
alones

Section 2. Sentencing hearing —— evidence that may be
receivede In the sentencing hearings evidence may be
presented as to any matter the court considers relevant to
the sentences incliuding but not limited to the nature and
circumstances of the crimes the defendant's characters
backgrounds historys mental and physical conditions and any
other facts in aggravation or mitigation of the penalty. Any
evidence the court considers to have probative force may be
received regardless of its admissibility under the rules
governing admission of evidencz at criminal trialse. Evidence
admitted at the trial relating to such aggravating or
mitigating circumstances shall be considered without
reintroducing it at the sentencing proceedinge The state and
the defendant or his counsel shall be permitted to present
argument for or against sentence of deathe

Section 3. Aygravating circumstanceses Aggravating
circumstances are any of the following:

{1) Tne cffense wis deliberate homicide and was

committed by a person sarving a sentence of iaprisonment in
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the state prisone

(2) The offense was deliberate homicide and was
committea by a defendant who had been previously convicted
of another deliberate homicidea

{3) The of fense was deliberate homicide and was
committed by means of tortures

{4) The offense was deliberate homicide and was
committed by a person lying in wait or ambush.

{5) The offense was deliberate homicide and was
committed as a part of a scheme or operation whiche if
completeds wouid result in the death of more than one
persone.

{6} The offense was deliberate homicide AS QEFINED IN
SUBSECTIGN (1)(A) QF 94-5-102 and the victim was a peace
officer killed while performing his dutye

(7)) The offense was aggravated kidnaping which
resulted in the death of the victime

S5ection 4. Mitigating circumstancesa. Mitigating
circumstances are any of the following:

(i} The defendant has no significant history of prior
criminal activity.

{(2) The offense was committed while the defendant was
under the influence of extreme mental or emotional
disturbance.

{3) The defendant acted under extreme duress or under
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the substantial domination of another person.

(4} The capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to the
requirements of law was substantially impaired.

{5) The victim was a participant in the defendant's
conduct or consentea to the acte

(6} The defendant was an accomplice in an offense
committed by another personey and his participation was
relatively minora

{7) The defenaants at the time of the commission of
the crimes was less than 18 years of age.

{8) Any other fact exists in mitigation of the
penalty.

Section 5« Consideration of aggravating and mitigating
factors in determining sentence. In determining whether to
impose 2 sentence of death or imprisonments the court shall
take into account the aggravating and mitigating
circumstances enumerated in [sections 3 and 4] and shall
impose a sentence of death if it finds one or more of the
aggravating <circumstances and finds that there are no
mitigating circumstances sufficiently substantial to call
for leniencys JXE Tok COURY QDOES NOT IMPOSE A  SENTENCE OF
REATH AND OME OF THE AGGRAVATING CIRCUMSTANCES LISTED IN
ASECTION 3 OF IHIS ACT) EXISTS. THE COQURT MAY IMPOSE A
SENTENCE OF IMPRISIONMENT FOR. LIFE OR FOR ANY TERM

4 S 149
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AUTHORIZED BY THE STATUTE DEFINANG THE UFFENSE.

Section 6« Specific written findings of fact. In each
case in which the court imposes the death sentences the
determination of the court shall be supported by specific
written findings of fact as to the existence or nonexistence
of each of the circumstances set forth in [sections 3 and
4]e The written findings of fact shall be substantiated oy
the records of the trial and the sentencing proceedinge

Section 7. Automatic review of sentence. The judjment
of conviction and sentence of death are subject to automatic
review by the supreme court of Montana as provided for in
[sections 8 through 10]}.

Section 8. Review of death sentence -—— priority of
review — time for review. The judyment of conviction and
sentence of death are subject to automatic review by the
supreme court of Montana within 60 days after certification
by the sentencing court of the entire record unless the time
is extended by the supreme court for good cause showne The
revied by the supreme court Hhas priority over all other
cases and shall be heard in accordance with rules
promulgated by the supreme courte The sentence review shall
be in addition to direct appeals if takens and the review
and appeal shall be consolidated for considerations

S5ection 9« Transcript and records of trial

transmitteds The <clerk of the trial covrts within 10 days
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after receiving the transcripty shall transait the eatire
record and transcript to the supreme courtas

Section 10e Supreme court to make determination as to
the sentence. The supreme court shall consider the
punishment as well as any errors enumerated by way of
appeals Hith regard to the sentence, the court shall
detersine:

i1} whether the sentence of death was imposed under
the influence of passions prejudices or any other arbitrary
factor;

(2) whether the evidence supports the judge*s finding
of the existence or nonexistence of the aggravating or
mitigating circumstances enumerated in [sections 3 and 4};
and

{3} whether the sentence of death is excessive or
disproportionate to the penalty imposed in similar casess
considering both the crime and the defendants The court
shall include in its decision a reference to those similar
cases it took into consideration.

Section 1lles Section 94-5-102s ReCaMe 1947y is amended
to reacd as follows:

*94-5-102« Deliberate homicidee {1) Except as
provided in seetton 94-5-133(1}(a)» criminail homicide
constitutes deliberate homicide if:

(a) it is committed purposely or xnowingly; or
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[b) it is committed while the offender is engaged in
or is an accomplice in the commission ofs or an attempt to
commitsy or fliyht after committing or atteapting to coamit
robberys sexual intercourse without consent, arsons
burglarys kidnapings felonious escapeas or any other felony
which involves the wuse or threat of physical force or
violence against any individuale

(2) A person convicted of the offense of deliberate
homicide shall be punished by death DR _LIFE IMPRISONMENI as
provided in seection-94-5-185y [sections 1 through 10 of this
act] or by imprisonment in the state prison for any term not
to exceed one~hondred—{100} years."

Section 12. Section 94-5-303y Rel.Me 19474 is amended
to read as follows:

"94-5-303. Aggravated kidnapings {1) A person commits
the offense of aggravated kidnaping if he knowingly or
purposely and without lawful authority restrains another
person by either secreting or holding him in a place of
isolationy or by using or threatemning to use physical forces
with any of the following purpoeses:

{a) to hold for ransom or rewmardy or as a shiela or
hostage; or

{b) to facilitate commission of any felony or flight
thereafter; or

{c) to inflict bodily injury on or to terrorize the
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victim of another; or

(d) to interfere with the performance of any
governmental or political function; or

fe) to hold another in a condition of involuntary
servitudee

{2) A person convicted of the offense of aggravated
kidnaping shall be punished by death QR _LIFE IMPRISOMMEK] as
provided in seetion—-94-5-384y [seciions 1 through 10 of this
act] or be imprisoned in the state prison for any term not
to exceed one-hondred—t100} years unless he has voluntarily
released the victime alives in a safe placey and not
suffering from sericus bodily injurys in which event he
shall be imprisoned in the state prison for any term not to
exceed ten—{10) years."™

Section 13. Section 945617y RaCeMa 1947+ is amended
to read as follows:

"94—-5-61T« Protection of life and health of infante
(1) A person coamits the offense of criminal homicides as
defined in sections 94-5-101 through 94-5-%95 24-5-104y if
he purposelys knowinglys or negligently causes the aeath of
a premature infant born aiives if such infant is viables

(2} Whenever a premature infant which is the subject
of abﬁrtion if is born alive and is vianles it Decomes a
dependent and neglected child subject to the provisions of

state laws unless:
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{a) the termination of the pregnancy is necessary to
preserve the life of the mother; or

(b} the mother and her spouses or eitier of themy have
agreed in writing in advance of the abortiony or within
seventy—two (T2) hours thereafters to accept tne parental
rights and responsibilities of the premature infant iif it
survives the abortion procedure.

(3) No person may use any presature. infant born alive
for any type of scientific researche or other kind of
exper imentation except as necessary to protect or preserve
the life and health of such presature infant born alive.

{4) The department shall make regulations to provide
for the humane disposition of dead infants or fetusese.

{5) Violation of subsection (3) of this section is a
felonye.®

Section l4. Section 94-~5-622+ ReCeMe 1947y is amended
to read as follows:

“94-5—-622« Penaltiess (1} A person convicted of
criminal homicide under this act is subject to the penalties
prescribed by sections 94-5-101 through 94—5-185 34-5-10%.

[(2) A person convicted of a felony other than criminal
homicide under this act is subject to a fine not to exceed
one thousand dollars ($1+000)e Or imprisonment in the state
prison for a term not to exceed five (5} yearss or bothe

{2) & person convicted of a misdemeanor under this act
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is subject to a2 fine not to exceed five hundred dollars
{$500}+ or imprisonment in the county jail for a term not to
exceed six (6) monthse OF Hothe"™

Section 15« Severabilitys If a part of this act is
invalide all valid parts that are severable from the invaliag
part remain in effecte If a part of this act #s invalid in
one or more of its applicationss the part remains in effect
in all wvalid applications that are severable from the
invalid applicationse

Section 16« Repealer. Sections 94-5-105s 94~-5-304s and
95-2206ely ReleMe 1947y are repeaileds

—End—
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