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A 3ILL FOR AN ACT ENTITLED: •AN ACT TO c-~T!NUE CEi<T AI'' 

l•I",UNITlcS FRCM SUIT ESTABLISHED BY (ERTAI"' STATUTES BY 

REENACTI~G THESE STATUTES UNDER PROVISIONS OF ARTICLE !I, 

SECTION 18, OF THE CCNSTITUTION OF THE STATE OF MONTANA; 

A~END1NGt CLARIFYI~G, AMD REENACTING SiC liONS 28-&::13, 

77-230Bt B9-115t AND d9-3514t RoC.~. 1947." 

F" IT E~ACTED BY THE LEGISLATURE OF THE STAT~ Of ~ONTANA: 

Section 1o Section 28-603, R.C.M. 1947t is amended to 

r<?:ad ~s follows: 

"23-603. Powe~s of board. ( ll 3oards of county 

co~Jnissioners m~y in their discretion establish fir~ sedsons 

annual! y dur in·,J which no person ~hetf JB<U ignite or s.et any 

for~st fire. o~ s~e~h-b~rn+~ slash-burninQ fire~ or +~ft~ 

~l-~-erTn3 l,:trld=l~ fire., <>r d~br+~---bttrntn~ 

~~Li~=~Lllln~ fire, or e"y open fir~T within any forest, 

~~nue~ or crop landsy subject to thP provisions of this ~ct~ 

~;ith~~t ~aviGJ ottJin~d an official writtan per~it to iJnite 

or s·~t such fire fro~ a county rural fire chi~f or fr~m a 

district ~ur~l fire chi~f ~uthorized by the board to issue 

sucn pe~mit~ for such lands~~ 

( 2) A~y person who ~h~tl-~gn+t~ lgnl~ or ~~t ~~ 
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any forest fire, er-~t~~~--burf't~"9 ~~=buL~ fire, e~ 

lef'td---et~e'"+"9 1 aod=cl eaL..i.ml fire, e~--deb~~~--bu~"~"9 

~ebrjs-buLDln~ fire, or ""1 open firey within any forest, 

range~ or crop land subject to the provisions of this act 

without first having obtained a written permit to iJnite or 

set such fire ~he+t-b~ ~guilty of a misde~eanor~~ 

PI To augment rural crews in case of serious 

emergency~ the bo~rds may provide for the organization and 

training of voluntary urban fire crews to be used in rural 

areas-t.._ 

(4) Any county rural fire chief ef'tdfor district rural 

fire chief or hjs d~ may enter private property ~the~ 

"~th-o~-w+~out 2L-ai~~be entry of tire control crews 

for the purpose of suppressing firEST~ ef'td-~r~-~~eMpt-~~<>m 

ef'ty-dem~9e-r~~uft~ng-T~m-~ueh-eet+v~ty~ A Chief or deputy 

.illl.2-1Jl!L county or rural llillLi~re i mmun!Lfiom suit f..QJ: 

injury to persons or p~ty resulting from actions taken 

.l:..!L~>W~ll_f~__u_nder thi L~etll2Ih. 

(5) T.,e board is authorized to appropriate from th~ 

-,ener,ll fund of th" county not to exceed ~+fte,."--thea~.,nd 

d<>t+er~--t$15t00Dt per year for the purchase. care~ and 

mai nL'nance of f~r~-f+9"t+ng flr..l!Li...gh~ equ i p11enty or for 

the payment of wages. to skilled operators of heavy 

mechanized ec;uipment in the suppression of fires when de-em~-6 

~.Q...O.llQ.er~d ncc>?ssary; or ; f thr- general fund is budgete,j to 
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the full 1 imit. the board may at any time fi~ed by law for 

levy and assessment of taxes levy a tax at such rate as in 

their judglllent will be necessary to rais? such needed sum 

not t:; ..;oxceed fi"'ft~~1'!i--t:l"t-oT:1$~H"Ii'd-do++~,..:!!-tSlS-.OUGt•n 

S€ction z. Section 77-2308, R.C.M. 1947, is amend~d to 

read ~s follows: 

~77-230~. Immunity from liability. (l) Neither the 

state nor any political subdivision of the statey nor the 

agents or representatives of the state or any political 

subdivision thereofy ~he~l-be ~liable for ;>ersonal injury 

or property damage sust3ined oy any person appoint>d or 

acting as a volunteer civil ian defense worker• or member of 

any aJency engaged in civilian defense ~ctivity dJal_~ 

~ster or catastrophe. This section does not affect the 

right of any person to receive benefits or compensation to 

which he might otherwise be entitled under the workme~~ 

~~~ compensation law or any ~ension 1cw or any act of 

€~"q~e~~ kQ~~· 

12) Neither the stat~ nor any political subdivision of 

the stat€.,.. nor. €xcept in cases of wl 11ful misconduct., ;ross 

negligence, or bad faith, the employees, a-;~ents., or 

r~presEntativ~s of th~ state or any pol itic~l subdivision 

ther~of~ nor any volunte~~ or auxiliary c;vil ian def=nse 

work~r or m~mber of any agency engaged in civilia11 def2nse 

activity J1lu:i!lg-'Ld.Lli!.:tl..eL!lL__.I;.a..tdliL~• nor the cwners of 
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facilities used for civil defense shelters, pursuant to a 

fallout shelter license Jr privilege ayreement and while 

complying with or reasonaJly attempting to comply with this 

chdpt~r.,. cr dny order.,.. .QL ,..ule.,. or--r~'1t:l~~-tioft promulJdted 

und~r the provi5ions of this chapter.,. or pursuont to any 

ordin::1nce relating t0 blackout or other prccdutionary 

measures enacted by any politic~l subdivisions of the ~tdte, 

~~e~~-be ~liable for the death of or injury 

or for damage to property~ as a result 

activity." 

to 

of 

p.arsons.,. 

any such 

Section 3. Section 89-115• q,c.M. 1947, is dmenJ~d to 

read as follows: 

•s9-ll5. Water funds rates sal~ of ~~ter --

appeals to board -- lease and sale of water rights anj 

property. 11) Subject to this ,)Ct and ~<"etio" 89-103.2, th2 

department may fix and establish the prices, ~ates~ and 

ch~rges at which the ~esources and faciliti2s made availutle 

und,,r this JCt may be sol:! and disposed off .:ill.d _,nter into 

contracts and agreementsT and do those things which in its 

judgm~nt ar2 n~cessary. canvenient~ or 2x~0dient for th~ 

accomplishment of the purposes and objects of this act, 

under such general r~gulations~ and upon such tl2'r.-ns., 

l imit~tionsi and conditions dS it pr~scribes~~ ~~ ~ 

departmant shall enter into the contracts and tix dnd 

~stablish t~e p~ices, rates~ dnd charges so as to provide at 
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all times funJs wn~ch will be sufficier1t to pay a)l costs of 

op~~~tion and maintenance of the works ~uthorized by this 

2ct, together with necessary repairs thereto, end which will 

provii€ at 111 times sufficient funds to mo2t an·~ p-'i y the 

pri11cipdl 3nd int-:!Tl!Si: "Jf all aonds. ur lodns .35 they 

s~verully becom~ due and p3ya~le~~ th+5 I~ act Goes not 

duthorize any chan9e, alter.Jtion~ or r~vision of tho5~ 

rdtes, prices~ or charg~s ~s est3blished by ~ny contract 

entered into under this act except as provided by the 

contract. 

{Z) An incorporat~u water users• association that is 

sustaining ~nd responsjble for the operations of a works is 

S{Jlnly 1 ~~blc for any court action which may oe brou~ht 

a .;atnst it Ot"-'the--st:et:e--of---Mont:sfte for- any inJur-y or dalliiO:JCS 

occurring on the works caused by a failure to maintain s~f~ 

wor~in~ and operating conditions. lhe_~e __ af__Mon~-~ 

ll2~_li~2l~fQL-injuL¥-~~-~£~Dro~erty_t~~~~ 

E._ __ <JllJ:.!.~~L->l _ _Le..:._lLl! .. __ Qf __ a.__Ll_iluL"-~--g_-a.!.l;:~~~ 

illlQ.l:.Ltll Q.U_!._Q_m.U.DLil.IL!..~ -"'llL!!..!i__l_n __ g__~il..f.L- Q.Lti~_illlil 

Q~<rt.i!l~I:.Qlldili=.a 

( ~ l A corltract mad' by the department fo~ th~ sal J of 

water~ !JS~ of w~t2r9 ~ate~ sto~39eL or other s0rviceT or for 

ttl,.:. s:-1-~ of '.~ny pro~-Jerty ~>r fdciliti-c-:,-y shall proviu•.' that 

jn tne event of a failure or default in the payment of 

mon2ys sp~cified in th~ contract to be pai~ to th" 
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department, the department may, upon notice os is prescribed 

in the contract, terminate the contract and all obligations 

thereunder. The act of th~ department in ceasing on default 

to furnish or deliver wat~r, use of water, water storage~ or 

other service under the contract does not deprive the 

department ofy or limit any remedy provided by the contract 

or by law for the ~ecov~ry of moneys due or which may b~come 

due under the contract. 

(4) (a) A person aggrieved by a decision of the 

department to terminate any contract under subsection (3) 

may appeal to the board and be heard thereon by fi1ing 

written notice of the appeal with the dep~rtment within ~en 

flOt days after receiving notice of termination of th8 

contLJct from the department. The termination of t_h8-

contract ~h~tt-be l~ stayed if an appeal is taken. 

(b) If a dispute arises between the department and 

another party regarding amounts owing 

conditions und~r a water- marketing 

or 

or 

the 

water 

terms and 

purchdse 

contracty or under a contract for th~ construction or ~ep3ir 

of works, th2t party may a~peal to the board for a hearinj 

th€reon and a resolution of th~ dispute Jy filing written 

notic~ of the ~ppeal with th~ d~partment within t~T,ty--f30t 

~~ys after th2 final decisjcn of the department re~arain 3 

the dispute. 

(">) Suoject to the approv3l of the board under seet+~n 
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89-l03.2. thR 0~pdrtment may s~ll, transfer to wat2r user 

associations., .ab~!ndon..~.. or uth~rwise dispose uf :JO)' r+,-ht-5--of 

wtty L.i.Q~=-lt::2...:t., eas-2:m-c:nts..1. or pr.)p~rty when "it det~:o:r:·<i n...::s 

that th2y dre no lon~ar needed for th~ purposes of this ~ct~ 

or l w:;.~:SL or r~nt the S3m-: or otherwi s~ t.1ke and reC>:' i ve th~-~ 

income or profit clnd revenu2 therefrom. A ~2termin~tion 

~hall be made by the d~~artm~nt as to the rn6rket v~l~~ of 

ri9ht~-o+-wey riQhts-~, easements~ or property to be 

sold, transferred, abandoned~ or otherwise disposed of. All 

income or profit and revenue of th€ works and all moneys 

received from tha sale or disposal of Wdter, use of water, 

water storage, or other serviceT and from the operation, 

lease, sale~ or othe~ disposition of the works, prop~rty~ 

and facilities acquired under this acty sha~l b9 deposi tej 

to the state general fund." 

Section 4. Section d9-3514, R.C.M. 1947, is a•enddd to 

r~ad as follows: 

"89-3514. Permit construed as added requirem~nt 

E-Xception immunity. {l) The qranting of a )ermit un~e~ 

this act does not affect any other type of approval re~uir~d 

by any other statute or ordinance of th~ state. of any 

pe>l it ical suodivisicn~ or of the United StatusT but is an 

added re1uirem2nt; howeve,.-, it a ;:>ol itical subdivision 

enacts~ in harmony with the purposes. of tiJis :~ct..1.. per1nit 

issuance ordinances, regulations~ or resolutions 3nd 
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l2nd-use ~rdinances, regulations1 or resolutions w~ich ~eet 

or ~KCPed the minimum st3nddrds of the ~oard~ and if the 

~d.ninistrative dnd enf0rcement procedures established for 

those 0rdinJnces, ~e:;tulat.ions, or- resolutions are found 

acceptable by the board, no p~rmit from the department js 

,.-equir~d; however, if the bou,-d de-tPr-mines that there i::.. i'l 

failure by a political subdivision to comply with the 

intant9 purposes~ and provisions of this act -1nd the minimu~ 

standards adopted thereunder, the powers of the ;:>olitical 

subdivisi0n may be suspenaed after hearingT and the minimum 

~tandards aio~t~d by the D~ard shall be gnforc~d oy the 

d~partment until such time as th<! board determines that the 

political subdivision will comply. The ~rant or denial of a 

permit does not have an effect on a remedy of ~ person ~t 

l~w or in equity; however, where it is shown that there is a 

wrongful failure to comply with this act, there is a 

ro2buttable ;>~~sumption that the o~struction w3s the 

~roximate cause of the flooding of the land of a person 

bringing s.uit. 

( 2) An act ion for .J,__<maJeS sustained 'Jf:'c.cur:;e of injury 

caused by an obstruction for which a permit has b~en granted 

under this act may not be brougnt against the state, the 

board• ~ member af tne ~oard• or the de9art~ent. This ~ct 

does not interfere ~ith tha right of the United States to 

regule>te interstate commerce or the navi'_lab1e waters of the 
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Approved by Committee 
on Judiciary 

~16' :-»"ll NO.~ 
INTRODUCED BY 

(r.,fe,, 
A Bill FOR AN ACT ENTITLED: •AN ACT TO CONTINUE CERTAIN 

IMMUNITIES FRUM SUIT ESTABLISHED BY CERTAIN STATUTES BY 

REENACTING THESE STATUTES UNDER PROVISIONS OF ARTICLE Ilo 

SECTION 18o OF THE CONSTITUTION OF THE STATE OF MONTANA; 

AMENDING, CLARIFYING, AND REENACTING SECT IONS 28-6D3o 

77-2308, 89-llSo AND 89-3514o RoCoMo 1947.• 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF ~ONTANA: 

Section 1. Section 28-603, R.C.H. 1947o is amended to 

read as follows: 

"28-603. Powers of board. (11 9oards of county 

commissioners may in their discretion establish fire se3sons 

annually during which no person ~he++~ ignite or set any 

forest fire, er ~+e~h-burft+ftg slash-burning fire, cr +end 

e'H!er+n9 ~arul=tl~ fireo cr debr+,---burn+ft9 

~ebrjs-ourojng fireo or eny open firey within any forestr 

range~ or crop landsy subject to the provisions of this acty 

withaut having obtained an official written permit to i~nite 

or set such fire from a county rural fire chief or from a 

district rural fire chief authorized by the board to issue 

such permits for such lands~~ 

(21 Any person who ~he++-+9n+te l~ or ~et ~ 

SECOND R E A D I N G 
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any forest fireo er-~+ssh--burn+n~ ~-burning fire, er 

+end---e+eer-i-1'19 1 and-clear jljg fire, er--debr-i!t--b .. rn-in9 

debrjs burning fire, or eny open firey within any forest, 

range~ or crop land subject to the provisions of this act 

without first having obtained a written permit to ignite or 

set such fire ~he+~-be ~guilty of a misdemeanor~~ 

(3) To augment rural crews in case of serious 

emergency~ the boards may provide for the organization and 

training of voluntary urban fire crews to be used in rural 

areas-t~ 

(41 Any county rural fire chief end~or district rural 

fire chief or hjs d~ may enter private property e-i~her 

w+~h-er-.+theut ~direct the entry of fire control crews 

for the purpose of suppressing firesy~ end-sre-exe~~OM 

eny-d-9e-re!t .. +t-in9-i'.-c-!tueh-eet+Y+ty't A chief gr ~t:t 

~nd the cgunty or rural 4istrjct are immune from sujt LaL 

jnjyry tg persons or prgpertv resu]tjng frgm actjgns taken 

to suppre~jres yoder this subsection• 

(5} The board is authorized to appropriate from the 

general fund of the county not to exceed i'-ii'teef'l--theu!tftft~ 

do~+er!t--tS15oOODt per year for the purchaser care~ and 

maintenance of f'+re-i'+ght-i-1'19 ~Lgn~ equlpmenty or for 

the payment of wages to skilled operators of heavy 

mechanized equipment in the suppression of fires when deemed 

~onsjdered n~cessary; or if the general fund is budgeted to 
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the full limit, the boa~d may at any time fixed by law for 

levy and assessment of taxes levy a tax at such rate as in 

thei~ judgment will be necessa~y to ~aise such neede1 sum 

not to exceed f'i~~feeft thou~ond-dc•ht~s-tSI5,00(}t.• 

~ection 2. Section 77-2308, R.C.M. 1947• is amend2d to 

~ead as follows: 

•77-2308. Immunity f~o111 1 iabil ity. (1) Neithe~ the 

state no~ any pol I tical subdivision of the state~ nor the 

agents o~ representatives of the state or any political 

subdivision thereof~ ~ho+~-be aL£ liable for personal injury 

or property damage sustained by any person appointed or 

acting as a volunteer civil ian defense workery or member of 

any agency engaged in civilian defense activity during a 

djsaster Or catastrophe. This section does not affect the 

right of any person to receive benefits or compensation to 

which he might otherwise be entitled under the workae~~ 

workers• compensation law or any pension law or any act of 

~oftgre~~ con~ress. 

(2) Neither the state nor any political subdivision of 

the state~ nor, except in cases of willful misconduct, gross 

negligence, or 

representatives 

bad 

of 

faith, the employees, agents, or 

the state or any political subdivision 

thereofy nor any volunteer or auxilia~y civilian defense 

worker o~ member of any agency engaged in civilian defense 

activity QuLl~isaste~ ~ast~ophe, nor the owners of 
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facilities used fo~ civil defense shelte~s. pu~suant to a 

fallout shelter license or privilege ag~eement and while 

complying with or ~easonably attempting to co111ply with this 

chapte~y or any o~dery QL ruley or-regu+o~~Oft promulgated 

unde~ the p~ovisions of this chaptery or pu~suant to any 

ordin3nce relating to blackout or othe~ p~ecautlona~y 

measu~es enacted by any political subdivisions of the state, 

~ho~+-he ~liable for the death of or injury to parsonsy 

o~ fo~ damage to propertyy as a result of any such 

activity.• 

Section 3. Section 89-115, R.C.M. 1947, is a•ended to 

read as follows: 

•89-115. wate~ funds rates sale of water --

appeals to boa~d -- lease and sale of wate~ rights and 

property. (1) Subject to this act and ~ee~+on 89-103.2, the 

department ~ay fix and establish the prices, rates~ and 

cha~ges at which the resou~ces and facilities made available 

under this act •ay be sold and disposed of~ and enter into 

contracts and agreementsy and do those things which in its 

judg•ent are necessa~y• convenient~ or expedient fo~ the 

accomplishment of the pu~poses and objects of this act, 

unde~ such general rggulations~ and up'Jn such terms, 

limitations~ and conditions as it prescribes~~ ~~ ~ 

department shall enter into the contracts and fix and 

establish the prices, rates~ and cha~ges so as to provide at 

-4-
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all times funds which will be sufficient to pay all costs of 

operation and maintenance of the works authorized by this 

act, together with necessary repairs thereto, and which will 

provide at all times sufficient funds to meet and pay the 

principal and interest of all bonds or loans as they 

severally beco~e due and payabl~~ ~~ ~ act does not 

authorize any change, alteration1 or revision of those 

rates, prices~ or charges ~s established ~Y any contract 

entered into under this act except as provided by the 

contract. 

(2) An incorporated water users• association that is 

sustaining and responsible for the operations of a works is 

solely liable for any court action which may be brought 

against it o~-~he-s~ste-~-Mon~Sfto for any injury or damages 

occurring on the works caused by a failure to maintain safe 

working and operating conditions. The state of Montana ~ 

not liable for jojuty to a person or property that Occurs on 

a works as a result of a fajlurg ~a water usg~ 

~~jatjop t 0 maintain thg~~ jn a safg working and 

oper9ting cqnd~ 

(3) A contract made by the department for the sale of 

water, use of water, water storage1 or other servicey or for 

the sale of any property or faciliti~ST shall provide that 

in the event of a failure or default in the payment of 

moneys specified in the contract to be paid to the 
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department, the department may, upon notice as is prescribed 

in the contract, terminate the contract and all obligations 

thereunder. The act of the department in ceasing on default 

to furnish or deliver watero use of water, weter storage~ or 

other service under the contract does not deprive the 

department ofy or limit any remedy provided by the contract 

or by law for the recovery of aoneys due or which may beco•e 

due under the contract. 

(4} (a} A person aggrieved by a decision of the 

depart~ent to terminate any contract under subsection (3) 

may appeal to the board and be heard thereon by filing 

written notice of the appeal with the depart•ent vithin ~en 

tlOt days after receiving notice of termination of the 

contr3ct from the department. The termination of the 

contract she++-be 1~ stayed if an appeal is taken. 

(b) If a dispute arises between the depa-rtment and 

another party regarding 

conditions under a 

amounts owing 

water marketing 

or 

or 

the terms and 

water purchase 

contrac~T or under a contract for the construction or repair 

of works, that party may appeal to the board for a hearing 

thereon and a resolution of the dispute by filing written 

notice of the appeal with the department within th?~ty--t30t 

days after the final decision of the department regarding 

the dispute. 

(5) Subject to the approval of the board under ~ee~+on 
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89-103.2, the department may sell, transfer to water user 

associations, abandon~ or otherwise dispose of any r+9nts-e~ 

way rigOts-of-way, easements~ or property when it determines 

that they are no lon9er needed for the purposes of this acty 

or 1~ase or rent the sa~ or otherwise take ~nd receive the 

income or profit and revenue therefrom. A determination 

' shall be made by the department as to the market value of 

r+gn~s-o~-way rights-of-way, easements~ or property to be 

soldt transferred, abandoned~ or otherwise disposed of. All 

income or profit and revenue of the works and all .aneys 

received from the sale or disposal of waterr use of water, 

water storage, or other servicey and from the operation, 

lease, sale~ or other disposition of the works, property~ 

and facilities acquired under this acty shall be deposited 

to the state general fund.• 

Section ~t. Section 89-3514o R.c.M. 1947, Is amend~d to 

read as follows: 

"89-3514. Permit construed as added requirement 

exception immunity. (1) The granting of a permit under 

this act does not affect any other type of approval required 

by any other statute or ordinance of the state, of any 

political subdivision~ or of the United Statesy but is an 

added requirement; however, if a political subdivision 

enacts~ in harmony with the purposes of this act~ permit 

issuance ordinances, regulations~ or resolutions and 
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land-use ordinances, regulations~ or resolutions ~hich meet 

or exceed the minimum standards of the boardy and if the 

administrative and enforcement procedures established for 

those ordinances, regulations, or resolutions are found 

acceptable by the board, no permit from the department is 

required; however, if the board determines that there is a 

failure by a political subdivision to comply with the 

intent, purposes~ and provisions of this act and the minimum 

standards adopted thereunder, the powers of the political 

subdivision may be suspended after hearingy and the minimum 

standards adopted by the board shall be enforced by the 

depart~ent until such ti~e as the board determines that the 

political subdivision will comply. The grant or denial of a 

permit does not have an effect on a re~dy of a person at 

law or in equity; however, where it is shown that there is a 

wrongful failure to comply with this act, there is a 

r"ebuttable presumption that the obstruction was the 

proximate cause of the flooding of the land of a pPrson 

br"inging suit. 

(2) An action for damages sustained because of injury 

caused by an obstruction for which a pel'"mit has been granted 

under this act may not be brought against the state, the 

board, a member of the board, or the department. This act 

does not interfere with the right of the United States to 

regulate interstate commerce or the navigable waters of the 

-8-
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)Zilli' .. <! ~ll NO.~ 
z INTRODUCED BY 

3 ~tt'ler,., :r..J~c.;.y c ...... u~ IB:Jlj 
4 A BILL FOR AN ACT ENTITLED: •AN ACT TO CQNTINUE CERTAIN 

5 I~HUNITIES FROM SUIT ESTABLISHED BY CERTAIN STATUTES BY 

" REENACTING THESE STATUTES UNDER PROVISIONS OF ARTICLE llo 

7 SECTION 18, OF THE CONSTITUTION OF THE STATE OF MONTANA; 

8 AMENDING, CLARIFYING, A~D REENACTING Si:CT IONS 28-603, 

9 77-2306, B9-115o AND S9-3~14, R.C.H. 1947." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

12 Section 1. Section 28-603, R.C.M. 1947, is a~ended to 

13 read as follows: 

14 "28-603. Powers of board. Ill Boards of county 

15 commissioners may in their discretion establish fira seJsons 

1·:- annually during which no person ~ne+~ DQ¥ ignite or set any 

17 forest fire, e~ ~+e~h-barft+~ slash=burnjn~ fire, or ~eft~ 

13 e+1!!t'!lr-ftt9 ]_and-clear j n~ fire,. er deb~~---bttrn+n9 

19 debris byrnjng fire, or eny open firey within any forestr 

20 r~nge~ or cro~ landsT subject to the provisions of this actT 

21 without having obtained an official written permit to iJnite 

22 or S8t such fire from a county rural fire chief or fr~m a 

23 district rural fire chief authorized by the board to issue 

24 such permits for such landst£ 

25 {2) Any person who ~he++-+9n+te l~ or ~et ~ 
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any forest fire, or-~+e~-burn+ng slash-burning fire, ~r 

+eftd---e+e-+ng 1 and-C) ear iOg fire, ---deb~s--b~n+ng 

debris-burnfn~ fire, or eny open firey within any forest, 

range~ or crop land subject to the provisions of this act 

without first having obtained a written permit to ignite or 

set such fire ~he++-be ~guilty of a misdemeanort~ 

(3) To augment rural crews in case of serious 

emergency~ the boards may provide for the organization and 

training of voluntary urban fire crews to be used in rural 

areas1"1. 

{4) Any county rural fire chief &ndtor district rural 

fire chief or hjs deputY may enter private property e+~~r 

w+~ft-or-.rit:hottt QLdjcect the entry of fire control crews 

for the purpose of suppressing fireSTA and-e~-exe~-~Poa 

eny-dem~e-Pe~a+t+n9-~rom-~aeh-ee~+v+tyt A chjef or deputy 

and the county or rural district are immune from suit for 

injyry tg persons or grogerty resulting frg• actions taken 

to syppre~ires under this sybsectjon. 

(5) The board is authorized to appropriate from the 

general fund of the county not to exceed ~~~een--thoa~and 

do++eP~--t515,00ot per year for the purchase, care~ and 

maintenance of ++re-~+ght+ng fjrefjghting equipmenty or for 

the payment of wages to skilled operators of heavy 

mechanized equipment in the S!!p»ression of fires when d...emetl 

~onsjderPd necessary; or if the general fund is budgeted to 

-2-
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the full 1 imito the board may at any time fixed by law for 

levy and assessment of taxes levy a tax at such rate as in 

thPir judgment will be necessary to raise such needed sum 

not t~ exceed +++teeft~~and-dc+~rs-tSl5oOOot•• 

;ection 2. Section 77-2308, R.C.M. 1947o is amend~d to 

read as follows: 

•77-2308. ImMunity from liability. (1) Neither the 

state nor any political subdivision of the statey nor the 

agents or representatives of the state or any political 

subdivision thereofy ~+-be aLe liable for personal injury 

or property damage sustained by any person appointed or 

acting as a volunteer civil ian defense workery or member of 

any agency engaged in civilian defense activity during a 

djsaster or catastrophe. This section does not affect the 

right of any person to receive benefits or compensation to 

which he might otherwise be entitled under the workaeftL~ 

wqrkers• compensation law or any pension law or any act of 

€oftgPes~ congress. 

(2) Neither the state nor any political subdivision of 

the statey noro except in cases of willful misconduct, gross 

negligence, or bad faith, the employees, aJents, or 

representatives of the state or any political subdivision 

thereofy nor any volunteer or auxiliary civilian defense 

worker or member of any agency engaged in civilian defense 

activity ~ng a djsaster gr catastrophe, nor the owners of 
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facilities used for civil defense shelters, pursuant to a 

fallout shelter I icense or privilege agreement and while 

complying with or reasonably attempting to comply with this 

chaptery or any ordery ~ ruley or-rega~t+O" promulgated 

under the provisions of this chaptery or pursuant to any 

ordin3:nce relating to blackout or other precautionary 

measures enacted by any political subdivisions of the stateo 

~he++-be ~liable for the death of or injury to personsy 

or for damage to propertyy as a result of any such 

activity." 

Section 3. Section 89-115, R.C.H. 1947o is amended to 

read as follows: 

•s9-115· Water funds rates sale of water --

appeals to board-- lease and sale of water rights and 

property. (1) Subject to this act and ~eet+on 89-103.2, the 

department may fix and establish the prices, rates£ and 

charges at which the resources and facilities made available 

under this act may be sold and disposed of~ and enter into 

contracts and agreementsy and do those things which in its 

judgment are necessary, convenient~ or expedient for the 

accomplishment of the purposes and objects of this act• 

under such general regulations~ and upon such ter-ms., 

limitations£ and conditions as it prescribes~~ the~ 

department shall enter into the contracts and fix and 

establish the prices, rates~ and charges so as to provide at 

-4-
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all ti~es funds which will be sufficient to pay all costs of 

operation and maintenance of the works authorized by this 

act. together with necessary repairs thereto. and which will 

provide at all times sufficient funds to meet and pay the 

pri,,cipal and interest of all bonds or 1 oans as they 

severally become due and payable~£~~~ act does not 

authorize any change• alteration£ or revision of those 

rates. prices£ or charges as established ~y any contract 

entered into under this act except as provided by the 

contract. 

(21 An incorporated water users• association that is 

sustaining and responsible for the operations of a works is 

solely liable for any court action which may be brought 

against it o~-~"e-~~ete-~-Mon~Sfte for any injury or da~ages 

occurring on the works caused by a failure to maintain safa 

working and operating conditions. The state__af_ Montana i~ 

aQt Jjab]g for jniuty to a pPrsgn gr grggerty that gee~ 

a wgrks as a result of a fajlyre by a water use~ 

gssocjation to majntajn the works in a safe workjng and 

o~eratjng caodjtian. 

(3) A contract mada by the department for the sala of 

water, use of water~ water storage~ or other servicey or for 

the sale of any property or facil iti~ST shall provide that 

in the event of a failure or default in the payment of 

moneys specified in the contract to be paid to the 
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department. the department ~ay. upon notice as is prescribed 

in the contract. terminate the contract and all obligations 

thereunder. The act of tha department in ceasing on default 

to furnish or deliver watero use of watero water storage£ or 

other service under the contract does not deprive the 

department ofy or limit any remedy provided by the contract 

or by law for the recovery of moneys due or which may become 

due under the contract. 

{4) (a) A person aggrieved by a decision of the 

department to terminate any contract under subsection (3J 

may appeal to the board and be heard thereon by filing 

written notice of the appeal with the department within ~n 

ilOt days after receiving notice of termination of the 

contr3ct from the department. The termination of the 

contract ~ho++-be ~ stayed if an appeal is taken. 

{b) If a dispute arises between the department and 

another party regarding amounts owing or the terms and 

condit.i ons under a water marketing or water purchase 

contractT or under a contract for the construction or repair 

of workso that party may appeal to the board for a hearing 

thereon and a resolution of the dispute by filing written 

notice of the appeal with the department within t"~rty--i3Dt 

days after the final decision of the department re1aroinJ 

the dispute. 

(5) Subject to the approval of the board under ~eet+on 
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89-103.2, the department may sell, transfer to water user 

associations, abandon~ or otherwise dispose of any ~+9ht~-o~ 

wey Lights-of-wax• easements~ or property when it determines 

that they are no longer needed for the purposes of this .'Oct, 

or lease or rent the sa~ or otherwise take ~nd receive the 

income or profit and revenue ther~from. A determination 

shall be made by the department as to the market value of 

~+gh~~-o~-wey rjghts-of-way, easements~ or property to be 

sold, transferred, abandoned~ or otherwise disposed of. All 

inco.., or profit and revenue of the works and all moneys 

received from the sale or disposal of water, use of water, 

water storage, or other service, and fro• the operation, 

lease, sale~ or other disposition of the works, propertys 

and facilities acquired under this act, shall be deposited 

to the state general fund.• 

Section 4. Section 89-3514• R.C.M. 1947, Is amended to 

read as follows: 

•89-3514. Permit construed as added requirement 

exception immunity• 11) The granting of a permit under 

this act does not affect any other type of approval required 

by any other statute or ordinance of the state, of any 

political subdivision~ or of the United States, but is an 

added requirement; however, if a political subdivision 

enacts~ in harmony with the purposes of this act~ permit 

issuance ordin•nces, regulation~ or re sool utI ons and 

-1-

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

HI 

19 

20 

Zl 

zz 

23 

24 

25 

LC OlHjOl 

land-use ordinances, regulations~ or resolutions which meet 

or exceed the minimum standards of the board, and if the 

administrative and enforcement procedures established for 

those ordinances, regulations, or resolutions are found 

acceptable by the board• no permit from the department is 

required; however, if the board determines that there is a 

failure by a political subdivision to comply with the 

intent, purposes~ and provisions of this act and the minimum 

standards adopted thereunder, the powers of the political 

subdivision may be suspended after hearing, and the minimum 

standards adopted by the board shall be enforced by the 

department until such time as the board determines that the 

political subdivision will co•ply. The grant or denial of a 

permit does not have an effect on a re•edy of a person at 

law or in equity; however, where it is shown that there is a 

wrongful failure to co~ply with this act, there is a 

rebuttable presumption that the obstruction was the 

proximate cause of the flooding of the land of a person 

bringing suit. 

121 An action for damages sustained because of injury 

caused by an obstruction for which a permit has been granted 

under this act may not be brought against the state, the 

board, a member of the board, or the department. This act 

does not interfere with the right of the United States to 

regulate interstate co-.erce or the navigable water$ of the 

-8-
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SENAT~ BILL NO. 42 

lNTRODUCtO BY TOw~, TURNA&t 

(Interim Judiciary Committee Bill) 

A BILL fOR A~ ACT ENTITLED: •AN ACT 

l~MUNlllES FROM S~IT ESTABLISHED BY 

TO CONTINUE CE~TAI~ 

CERTAIN STATUTES BY 

R~ENA~TING THESE STATUTES UNDER PROVISIONS OF ARTICLE Ilo 

SECTION 18o OF THE tON~TITUTION Of THE STATE OF MONTANA; 

AMENDING, CLARIFYING, AND REEN~CTING St:CTiuNS l8-603o 

77-2308, 89-ll~• AND 89-3514t R.C.Mo 1947.• 

8~ IT t,'1ACT~O BY THE LEGISLATURE OF THE STAJE OF MONTANA: 

~ection 1. Section 28-603, R.C.M. 19~7, is amended to 

read 'IS follows: 

"~a-!.03. Powers of board. (l) Boards of county 

commissioners may in their discretion establish fire seasons 

annually during "'hich no person !thl!+-1- .IDa¥ iqnite or set any 

forest fire, ~ ~!th-bHrft+~ ~lash-burning fire, .,,. +entl 

e-1-eerf-ft'l liHlli=t.J.e.atia..g f; l'e, M tlebr~ -tttlrni-ftq 

cgbLl~uucning fire, or ""Y opPn fire• witnin any forest, 

r lW1e1 or crop lands~ s11bject to the provisions of this act., 

witho~t havinq obtained an official written p~rmit to ionite 

or s2t such tire from a county rural fire chief or from a 

district rural fire chief authorized by the board to issue 

s.ucn Jermi ts tor such l anr1st_... 
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(ll Any person who ~++-+gn?~e Lg~~ or ~~ ~~~ 

any f~rest fire, ~r-~-1-esh--b~r~?n~ slash-burni~ fire, <>r 

·Htne---e+ eer+n.; land-c) ea[ing f i r e • or--debr~--m:trn?n"' 

~~Li~QULOinQ fireo or eny open tirey within any forest, 

range1 or crop land subject to the provisions of this act 

without tii'St having obtained a written permit to ignite or 

set such tire she-1-+-be ~guilty of a ~isde.eanort~ 

{3) To augment rural crews in case of serious 

emergency .. th" boards may pro11ide for the organization and 

training of 11oluntary urban fire cl'ews to be used in rul'al 

areast.a. 

(4) Any county rural fire chief entltor district rural 

fire chief ~~~ may enter private propel'ty e~ 

w~h-or-w+~ho~~ or direct the entr~ of fire control crews 

for the purpose of suppressino fireSTa entl-t~re-e~-+re~ 

eny-deme~e-re~T~ftg-+rom-s~h-~v+~yt A chief or -d~¥ 

Jilru1_tll!L__s;QUn.1¥-_llL£.LIUll dj :;tr j ct are i IIIIDYll!Lf"LWIL!i.u.lLf..QL 

.in.i.YL¥-UlJU:..r::i.O.M_IlLIH..IWer t~ resu 1 t i ng t rom -'ltlUlD.:i-1..ilk.en 

.t2-liuJJU . .e.ll_li.LnJLru1~hi s subsection. 

(5) The ooar~ is authorized to approoriate from the 

qener~l tund of tne county not to exceed +~~en-~~~entl 

tl~+-1-or~--t~l~.ooot per year for the ourchase, care .. and 

maint~nance of ++re-+f<~h~f"~ Li~~ equipment• or for 

the r13ym.ent of wages to skilled operators of heavy 

mecna~ized equioment in the suppression of fires wh<>n tl~d 
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~an~~~ ne~essary; or if the qeneral fund is budqeted ta 

the lull limit, tne hoard may at any time fixed by law for 

l~vy and assessment of taxes levy a tax at such rate as in 

their judgment •ill oe necessary to raise such needed sum 

not t~ exceed +~~e~-tftft~&ftd-&el+e~~-tSl5tOOOt•" 

Section lo SPction 77-2308, R.c.~. l947o is amended to 

read as follows: 

"77-2308. Immunity from liability. {1) Neither the 

state nor any political subdivision of the statey nor the 

agents or representatives of the state or any political 

subdivision thereofy ~he+l-be RLB liable for personal injury 

or property damage sustained by any person appointed or 

acting as a volunteer civilian defense workery or member of 

any agency engaged in civil ian defense activity ~ULing_a 

djsasteL_~~QQhe· This section does not affect the 

right of any person to receive benefits or compensation to 

which ne might otherwise be entitled under the work~e&~ 

¥QLk~~ compensation law or any pension law or any act of 

ce~~~~~ ~ug~. 

(2) Neither the state nor any political subdivision of 

the statey nor, except in cases of willful misconduct, gross 

negligence, or bad faith, the employees, aoents, or 

representatives of the state or any political subdivision 

there~fy nor any volunt~~r a~ auxili~ry civil ian defen~~ 

worker or member of any aqency engaged in civilian defense 
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activity ~Liug_a_Q~~~L-QL~~tL~• nor the owners of 

tacil ities used for civil defense shelters, pursuant to a 

f,•llout shelter license or privilege aqreem~nt and while 

comp'ying with or reasonably attempting to comply with this 

chaptery or any ordery ~ ruley er-r~H+ft~+eft promulgated 

under the provisions of this chaptery or pursuant to any 

ordin'lnce relatinq to blackout or other, precautionary 

measures enacted oy any political subdivisions of the state, 

~hft++-b~ ~liable for the death of or injury to persons• 

or for da•aqe to propertyy as a result of any such 

activity.• 

Section 3. Section 89-115o KoCoMo 1947o is amended to 

read as follows: 

~89-115. Water funds rates sale of water --

appeals to board -- lease and sale of water ri1hts and 

prooerty. (1) Subject to this act and ~et+on 89-103.2, the 

department may fix and establish the prices. rates1 and 

char~~s at which the resources and facilities made available 

under this act may be sold ~nd disoosed of~ ~nd enter into 

contracts and agreementsy and oo those thinqs which in its 

judqment are necessary, convenient~ or expedient for the 

accam~lishment of the purposes and objects of this acto 

under such general re~ulations1 and upon such terms, 

l imitations1 and conditions as it prescribest£ th~ Lbe 

department shall enter into the contracts and fix and 

-4- SB 42 
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e~tabii~h the p~ice~. ~ates~ and cha~ges so as to p~ovide at 

all times funds which will be sufficient to pay all costs of 

operation and maintenance of the works au~horized by this 

act, together with nece~sary repairs thereto. and which will 

provi•Je at all ti'lleS sufficient funds to 11eet and pay the 

principal and intere~t of all bonds or loans as they 

severally become 1ue and payable~t th~ Ihl~ act does not 

authorize any change, alte~ation~ or revision of those 

rates, prices~ or charges as established by any cont~act 

entered into under this act except as p~ovided by the 

contract. 

(21 An incorporated water users• association that is 

sustaining and responsible for the operations of a works is 

solely liable for any court action which ~ay be brought 

against it &r-~~-~e~e-ct-~~e for any injury or da~ages 

occurrinq on the works caused by a failure to maintain sat~ 

·,wrk i ng and ooerat i no conditions • .I.he._:;_t_at& of Moat.go4.._l.s. 

.oilt.__li.ga.l!Lfil:L.i.n,i..uu. to a peJ:!i..Wl_g[ property tlla:L~....2n 

.2 __ ljJH • .IsLJL a resyU of a failyre Jl.X __ !LJ!lleL...ll:LeU.!. 

~ll~~ti~j~HillUW~~ll-ill-4-~~~~u~-~d 

"'.teUiti !lll~arulitiiW .. 

( i I A contract "'ade by the department. tor the sa I e of 

~3t~r. use ot water. water stora~e~ or other servicey or for 

tne s~l~ of ~ny oroaerty or facil itiesT shall orov i d<' that 

in tne event of a t~ilure or default in tne oaynent of 
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moneys specified in the contract to be paid to the 

oepa~tment• the department may, upon notice ~s is prescribed 

in the contract, terminate the contract and all obligations 

thereunder. The act of the department in ceasing on default 

to furnish or deliver water, use ot water, ~ater storage~ or 

other service under the cont~act does not deprive the 

department ofT or liMit any remedy p~ovided by the contract 

or by law for the recovery of moneys due or which may becoMe 

due u~der the contract. 

(41 (a) A oerson ~qgrieved by a decision of the 

department to ter•inate any contract under subsection (3) 

•ay appeal to the boa~d and be heard thereon by filing 

written notice of the a~peal with the department within ~eft 

110t days after receiving notice of termination of the 

contract from the deoart~nt. The terMination of the 

contract sne++-be i.s. stayed if an appeal is taken. 

(bl If a dispute arises between the department and 

another party regardino amounts owing or the terms and 

conditions under a water ~arketinq or wate~ purchase 

cont~3ct~ or under a contract fo~ the construction or repair 

of worKso tnat narty may a?peal to the board for a hearinq 

there>n and a resolution of the dispute by tilinr written 

noticP of the appeal ~it~ the department within th~~~y--t3nt 

days after tPe fin~l ~ecision of the department reoardina 

the Jis~ute. 
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(5) Subject to th2 approval of the board under ~e~~ft 

8~-10~.2. tne department may sell, transter to •ater user 

associations, abandon~ or otherwise aispose of any ¥f~h~~-~+ 

way L~~~· easem~nts~ or property when it determines 

tnat tney are no longer needed for the purposes of this acty 

or l~ase or rent the same or otherwise take and receive the 

income or profit and revenue therefrom. A determination 

shall be ~ade uy the d~partrent as to the market value of 

~+~s-&+-way rights-of-war• easements~ or property to be 

soldo transferred, abandoned~ or otherwise di~posed of. All 

inca.e or profit and revenue of the works and all moneys 

received from the sale or disposal of watero use of water, 

water storaqe, or otner servicey and from the operation, 

lease, sale~ or other disposition of the works, property~ 

and facilities acquired under this acty shall be deposited 

to the state qeneral fund." 

SPction 4. Section 89-3514• R.c.M. 1~'>7• is amended,to 

read as follows: 

·b~-3514. Permit construed as added requirement 

exception -- im~unity. (1) The grantinq of a pPrmit under 

this act does not affect any other type of approval reouired 

by any !lther statute or ordinance of the state.. of any 

political subdivision~ or 

added re~uirement; however. 

of the United Statesy but is an 

if a political subdivision 

enacts~ in harmony witn the purposes of this act~ permit 

-1- 58 4<' 
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issuanc~ ordinances~ regulations~ or resolution'S and 

land-~se ordinances, regulations~ or resolutions which meet 

or exceed the minimum standards of the boa~dY and if the 

admiristrative and enforcement p~ocedures established for 

those ordinances. regulations, or resolutions are found 

acceptable by the board, no permit f~om the depa~tment is 

required; however, if the board determines that the~e is a 

failure Dy a political sundivision to complv with the 

intent, purposes~ and provisions of this act and the miniMUM 

standards adopted thereunder, the powers of the political 

subdivision May be suspended after hearinqT and the MinimuM 

standards adopted by the board shall be enforced by the 

department until such time as the board determines that the 

political subdivision will coMply. The grant or denial of a 

permit does not have en effect on a re~edy of a person at 

law or in equity; however. where it is shown that there is a 

wrongtul failure to c~mply with this act, there is a 

rebuttable presumption that the obstruction was the 

proxiMate cause of the flooding of the land of a person 

nringing suit. 

(l) An action fo~ damages sustained because ot injury 

caused by an obstruction for which a permit has been granted 

under this act may not be brouqht against the state, the 

ooard, a member of the board. or the department. This act 

does not interfere with the ~iqht of the United States to 
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