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SENATE Bill NO. 30 

I"TRC.DUC.ED 3Y HAZELBAKER ---------------------------------------------

A Bill FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLA~IFY THE lAWS RELATING TD CRIMINAL PROCEDURE." 

~E IT ENACT~D BY TH~ LEGISLATURE ~F THE STATE OF ~UNTANA: 

Section 1. Section 95-101• R.C.M. 1947, is amended to 

read as follows: 

"95-101. 5-=fl'" ~i~· Thi!~e--proyf~fon~ ~ 

~~ shall govern the procedure in all the courts of 

Montana in all criminal p~oceedings except where provision 

fJr a different procedure is specifically provide(1 by law." 

Stction 2. There is a new R.C.M. section numbered 

95-302.1 th3t r8ads as follows: 

qs-302.t. Jurisdiction of justices• cou..-ts. The 

justices' courts have criminal jurisdiction as authorized by 

~J-410 and 95-302. 

Section J. Section 95-50l, R.c.M. lq4ft is amended to 

r~ad ~s foll0ws: 

"95-50 lo Menta 1 disease or defect excludin_~ 

responsibility. tat~ A person is not responsible for 

criminal conduct if at the time of such conduct as a ~~sult 

of lH?nt 31 disease or aefect he is unaalg either to 

2ppreciate the criminality of his conduct or to conform his 
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conduct to the requirem~nts of law. 

tetLZl As used in this chapter, the t~rm~ tacm "mental 

dis2ase or defect• does not include an abnormality 

manifested only by re-r<!p<!et<!d LI~~J&Q cr-iminal or 

othe,..•-i-"'S~ Q.t.hu antisocial conduct-.• 

Section 4. Section 95-507, R.c.M. 1947• is amend"'d to 

read as follows: 

"95-507. Determination of irresponsibility on basis of 

report -- eeei!~~-to-d~+eftdont-~--~ye"fetri~t--of--hfs--own 

ehofee I:2Ull!liDiilinn__il~~bi2U: .. ilJ;_kbasen by tla!.iL.-iU: 

aefeodant -- +orm-o+-.. x~ert ~~~~ testimony when-+~~~ 

o+-~e~pon~fef+fty-f~-trf~ ypon trLal• (1} If the report 

filed under ~eet~o" 95-505 finds that the defendant at the 

time of the criminal conduct charged suffered from a mental 

disease or defect which rendered him unaole to appreciate 

the criminality of his conduct or to conform his conduct to 

the requirements of law~ and the cou~t, aft~r a hearing if d 

hearing is requested by the attorney prosecuting or the 

defendant, is satisfied that the mental disease or defect 

was suffici~nt to exclude ~esponsibilityt the court on 

motion of the defendant shall enter judryment of acquittal on 

the ·~round of 

responsibility. 

mental disease or defect excluaing 

{2) Wh~n 1i eith~r the defendant or the state wishes 

the defendant to be examined vy a qualified psychiatrist or 
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other expertT selectea by the one proposing the examination~ 

the examiner shall be permitted to have r~asonable ~ccess to 

the defendant for the pur~os~ of the examin~tion. 

( 3) Upon the trial, any psychiotrist who r2portco 

under ~eet~" 95-505 may be called as a witness by the 

prosecution or by the defense. If the issue is being tried 

before a jury, the jury ~he++ ~ not be informed that the 

psychiatrist was designated by the court or by the 

superintendent of Warm Springs state hospital. 3oth the 

prosecution and the defense may summon any other qualified 

psychiatrist or other expert to testify, but no one who has 

not examined the defendant is competent to testify to an 

expert opinion with respect to the ~ental condition or 

responsibility of the defendant, as distinguished from the 

validity of the procedure followed byy or the gen~ral 

scientjfic propositions stated by another witness. 

(4) When a psychiatrist or other expert who has 

examined the defendant cestifies concerning h-i~ the 

.Qef~n.t.~~ mental condition, he may make a st~tement as to 

the nature of his examination, his diagnosis of the menta1 

condition of the defenjant at the time of the commission of 

the offense charged,. and his opinion as to the ub"il ity of 

the defendant to appreciate the criminality of his conduct1 

'01"' to conform his conduct to the requj rements of l.J.w..J.. or to 

have a particular stdte of mind which is an element of the 

-3-

' 

• 

II 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

ld 

19 

20 

21 

22 

23 

24 

25 

LC 0040/0l 

offense charged. He~~~ may make any cxplanat1on 

reasonably servin; to clarify his diagnosis and opini~ and 

may be cross-exa~ined as to any matter bearing on his 

competency or credibility or the validity of hjs oiag~osis 

or opinion.•• 

Section 5. Section 95-509, R.c.M. 1947• is amendea to 

re~d ~s follows: 

"95-50~. 5tetement~--~r--p~~~e~-o+ AaiD~~~l~f 

~~~ni~~UL~ examination or treatment ~"~dm~~+h+~ 

~~e~pt-o"-+~~~~-o~-~~+-eo"d~~+o"• A ~tat2ment mad~ by--e 

p~~~o~---~~bjeet~d---to [Q£_~~~~-~ psychiatric 

examinativn or treatment p~r~~eftt--to--~~et+o~~---95-Se~~ 

9 5-S~y-- 9'>-5 66--i'or--the--r>u~~~--O'f JL(ID!..il1eJLI_Qr_~!:Ji..s. 

<;;hapter l;!y__.a.__p_e_=n_~.,Llitl:i!W~ such ex ami nation or 

treatillent ~-he++ li not b~ admissiOl-e in evidence against him 

in any criminal proceeding on any issue oth~r tnan th3t of 

his mental condition~ but-it-~helt-be ~ ~dmissi~le np~ 

thet ~n_tng issue Qf_~ID~D~l:QD~1illD• wheth~r .or not it 

waul d 6~ otherwise d~-em~d b__g__QJ:ns j der"'d a pr i v fl e.~ej 

communication~ unless ~tten--~~et~m~ft~ iL constitutes an 

admission of guilt of tne crime charged." 

Section 6. Section 95-603t R.C.M. 1947, is dmend~d to 

read as follows: 

11 95-603. Issuance and service of arre5t warrant tJpon 

complaint. t~tLli A complaint• dS the b3sis of an arrest 
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warrant~ shall be in writing. 

fht~ When a complaint is presented to a court 

char~~ing a pe..-son with the commission of an off~nse. the 

court shall examine upon oath the complainant and may also 

exarn~ne any witnesses. 

t.,t.ul. If it appears from the contents of the 

complaint and the exa~ination of th~ coillplaindnt and ather 

witnesses, if any, that there is probable cause to believe 

that the person against whom the complaint was made has 

committed an offense~ a warrant shall be issued by the court 

for the arrest of the ~erson complained against. fn-~ne IDe 

~QYrt. in its discretion of-~h.,-eour~-or-upon-~h.,-requ~t-o~ 

the-eoun~y-at~orney, ~~ a summons instead of a 

warrant~~n the reguest QL the coy~~rney. the coULt 

shall issue ~ymmons inste~ g warrant. More than one 

t+t warrant or summons may issue on the same complaint. 

~tiil A warrant of arrest shall: 

tft~ s., ~ in ~riting in the name of thP state of 

~~ontana or in the name of a municipality if a violation of a 

municipal oroinance is charged; 

t2tLQi Set ~~ forth the nature of the offens~; 

f3ti£1 &emmon~ ~g that the person as>inst whom 

the complaint was made be arrested and brought before the 

court issuin·J the warrant:.T or.1 if M ~-~is a::Jsent cr 

unabl2 to act~ before the nearest or most accessible court 
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+"-~"e-~eme-~eu"ty.-f~-e"-e~¥e~~-~~-med~-+~-e--eodn~y--o~~ 

than--~he--e"e--+n-wh+eh-the-werrent-we~-+~~u.,d-the-erre~ted 

p.,r~o"-~hatt-be-~eken-w+~hodt-un".,ee55ery-de+ey--heTore--the 

fteere~~--e"d--mo~t--eeee~5+bt.,-jud9e-+n-the-~eunty-where-~he 

e~e~t-we~-med~; 

t~tLdl 5pee++y specify the name of the person to be 

arrested or~ if his name is unknown• ~"~l+ designate ~a~h 

the person by any name or description by which he can be 

identified ~ith reasonable certainty; 

t5t~ S~e~ ~~ the date when issued and the 

municipality or county where issuedyi and 

t~t!Ll Se ~ signed by the judge of the court with the 

title of his office. 

Teti2l The warrant of arrest ~ay specify the amount of 

bai 1. 

t~t~ The warrant shall be directed to all peace 

office,-s in the st.ate. It shall be executed by a ~eace 

officer and may be executed in any county of the state. 

However., warrants. issued for the vi~lation of city 

ordinances cannot be executed outside the city ljmitsr 

except as other~ise provided by 5eet~en~ 11-927 and ll-960e" 

Section 1. Section qs-704, R~C.M. 1947• is amend~d to 

read as follows: 

•95-704. Grounds for search warrant. Any ju~ge may 

issue a search warrant upon the written application of any 
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p~rson ~h~t-en-o+?~n~~-ftes-~en-eomm~t~~d, made under oath 

~· affi•mation o~for~ h+m ~~~which~ 

.LlJ__~~i.ll-'l!l....QLf.en;;e has .Q~~~ 

tetl2.J. 5t"t"~ !i~!i facts sufficient to show c>rot:>.cble 

cause for issuanc~ of the warrant~i 

tbtL2i Pe~t+en+e~+y ~~Ll¥ describes the place 

or things to ue scarched~i and 

tet~~ Pert+ett+erty ~2£~lgrl¥ describes the things 

to be seized.• 

Section B. Section 95-719, R.C.M. 1947, is amended to 

read as follow;;: 

"95-719. Stop and frisk. (1) A peace officer may stop 

any person he observes in circumstances that give the--peeee 

off+eer him reasonable cause to suspect that the person has 

committed, is committing, or is about to commit ~n off~nse 

involving the use or attempted use of force dy3inst ~h~ a 

person or theft, damage~ or destruction of property if the 

stop is reasonably neces5ary to obtain or verify an account 

of the p~rson•s preS€nc~ or conduct or to determine wh~ther 

to arr€st t~e person. 

(2) A peace officer may stop any person he finds ncar 

the scene of an offense that tfi~-pedee--~ff+ee~ he has 

reasonable cause to suspect has just been committed if: 

(a] ~"~--~~eee--o+f+~~~ ~ has re~sonabl~ cause t0 

suspect that the person has knowledge of material aid to the 
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investigation of the offense; or 

(b) the stop is re3sonably necessary to obta~n or 

verify the person•s ident~ty or an account of the offense • 

(3) A peace officer may stop any pe.rson in connect~on 

with an offense that ~he-peeee-o~~+e~~ he has probable cause 

to be] ieve has been commjtted if: 

(a) the offense is u felony involving the use or th~ 

attempted use of force agajnst a person or theft, d3mag~? or 

destruction of property; and 

(b} t~e--p~ee~--of~+ee~ ~ h~s reasonaule cause to 

susrect the person committed the felony; and 

(c) Lil the stop is reasonably necessary to obtain or 

verJfy h+~ ~person•s identity to detern1ine whether to 

arrest the person for the felony; or 

1.iil the pe-ace officer has reasonable c.ause to s.u~~~ect 

that the persor1 w;·s present at the scene of the offens~T ~na 

the stop is reasonably neces~ary to obtain or verify th~ 

person's id~rt~ty. 

(4) A peace offlca• who has lawfully stopprd a p~rson 

under this section may: 

{a) f•isk tnet tb£ person anj take other rPasonably 

necessdry steps for protection tf ~k~-peee~-o~++e~~ ~ has 

reasonable cause to SLS~ect that the person is arm~d and 

presently dan]erous to tne--re~e~--off+ee~ him or ~n0ther 

person pres~nt; and 

-3-
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(b) take possession of any object that the-pe~e~ 

o~~+~~ b~ discovers during the course of the frisk if t~ 

peeee-o~~+~~ b~ has probable cause to oelieve the ooject is 

a deadly weapon. 

(5) A peace officer who has lawfully stopped a person 

under this section may demand of the person his name and his 

present or last address. 

(b) A peace officer who has lawfully stopped a parson 

under this section shall inform the person, as promptly as 

possible under the circumstances and in any case before 

questioning the person, that he is a peace officer~ ~n~ that 

the stop is not an arrest but rather a temporary detention 

for an investigation, and that upon completion of the 

investigation the person will 

arrested. 

be released unless he is 

(7) After the authorized purpose of the stop has been 

accomplished or th~ty-t30i minutes have elapsed, whichever 

occurs first, the peace officer shall allow the person to go 

unlass ~1e has arrested the person." 

Section 9. Section 95-1001, R.C.M. 1947, is amendad to 

read as follows: 

"95-1001. Right to counsel. Ll1 t:very defendant 

brou9ht before the court must be informed by the court that 

it is his ri~Jnt to have couns0l bef~re proc~~ding and must 

be asked if he desires the aid of counsel. The defendant, if 
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charged with a felony, must be advised that counsel will be 

furnished at state expense if he is unable to emoloy 

counsel. If the offense charged is a felony and if the 

defendant desires counsal and is unable to employ counsel~ o 

~~ court ~-~ee~o ~ust assign counsel to defend him. If 

the offense charged is a misdemeanor and if the defendant 

de5ires counsel and is unable to employ counsel~ ~ ~ court 

e~-~~e~d, in the interest of justice, may assign counsel to 

defend him, 

(2\ Absent a knowing and intelligent waiver. ng person 

~e j mor i sQ!llW_fw:~fllill.:...e.~tl~Sl.S..tl~~-'l 

mjsdeNeandr or a felony. yules~ he was represented by 

~sel at hjs trial. Tnjs js ap~~~a11 c(jmjnal 

prosecutions, ~ludjng ll.[.OSecutjons for yj"olatjons of 

municipal ordinances.• 

Section 10. Section 95-1005, R.C.M. 1947, 

to read as follows: 

is amended 

M95-1005o Remuneration of appointed counsel. L1l 

~heneverT in a criminal ftet~o~-or p~oceedingy an attorney ~~ 

+e• represents or defends any person by order of the courtT 

on the ground that the person is financially unable to 

employ counsel, ~tteh ~attorney shall be paid for his 

services such sum as a district court or justice of the 

st3te supr~m~ court certifies to be d reasonable 

compensation therefor and shall be reimbursed for reasonable 

-10-
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costs incurred in the criminal proceeding. 

!21 s~e"--eo~t~--~~o++--b~ Lne_expense QL imp!emen~~ 

~~~-Ll~ chargeao!e to the county in which the 

proceeding ~rose9 except that~ 

(a) in proceedings solely involving the violation of a 

city ordinance or state statute prosecuted in a municipa1T 

QJ: city or-~o+~~ court.._ .. ~~~-e..~~~hM+-b~ till: expense 

~chargeable to the city or town in which the proceeding 

aroseT..i and 

(bl +ft--or~ts-tn-ertm+~-proe~~dt~~ ~hen there has 

~o an arrest by agents of the department of fish and game 

end--err~st~--by QL agents of the department of justice. the 

e~~~e+ttd~ttcr~&-+e~s-~ottorn~~--~~+nted--by 

t"~--ecttrt--fcr--the-d~f~dent} expense must be borne by the 

state agency causing the arrest.• 

Section 11. Sectian 95-1104• R.L.M. l947• 

to re3d as follows: 

ts. amended 

"95-1104. Sett+ng--e~d--oeeept+ng-be++-ttnder-e-werrent 

of-err~~t 6all_~~~-w~LLalll-_~~~t~ce by ~~ 

Q~• A peace officer may accept cash bail in behalf of a 

judge wh~~ whene~~ the warrant of arre~t specifies the 

amount of b~il. +fl-~Re-e¥eft~-~ft~ ~hengy~L-_9 peace officer 

accepts bail• he shall give a signed receipt to the offender 

setting forth the bail received. The peace officer shall 

then deliver the bail to •h~ justice of the pedce or potie~ 
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~~ judge before whom the offender is to appear• and the 

justic£ of the peect or po++e~ ~~X judge shall giv2: a 

receipt to the ;;-of-+-ee ~officer for the b3il delivered.n 

Section 12. Section 95-1118, R.C.M. l947t is arn~nded 

to read as follows: 

"95-1118. Ecnd+tton~ FQrm of CQnditjons of bail • 

tetLll If a person is admitted to bail before conviction• 

the conditions of bail oend shall be~ 

~ that he w i 11 appear to answer in the court hav i nq 

jurisdiction on a day certain and thereafter as urder2d ny 

the court until discharged on final order of the court and 

~not depart £LQm this state without leaveyi and 

L~ ~~hj~et--to any other conditions ~~ ~~ the court 

may reasonably prescribe to as5ure his appearance when 

required. 

fbtLZJ. If t h2 defendant is admjttect to bclil 3fter 

conviction• the conditions of bail ben~ shall De that; 

fltLQl He~ will duly pro5ecute his appeal; 

trt.Llti He he. will a,:>pear at such time and place as the 

court may direct; 

f3}L£1 He he will not depart £LQm this state without 

leave of the court; and 

t4t.LQ1 If lL the jud]ml'?nt is affirm<?d or the cJ:use 

reversed and remanded for a new tri~l, he will forthwith 

surrender to the offic~r from whose custody he was bailed." 
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is am-ended 

~95-1119. Bail on a ne~ trial. If the judgment of 

conviction is reversed and the cause remanded for a n~w 

trial, the trial court ~ay oTder that the bail stand pending 

such trialy QL substitute. reduce, or increase bail." 

Section 14. Section 95-1120, R.C.M. 1947, is amanded 

to read as follows: 

R95-ll20. Persons prohibited from furnishing ba i 1 

~~e~r+ty. No attorney et-+ew and no official authorized to 

admit another to bail ~he++ a~g__iu__ao offjcial__gr 

~~lQnal_~~ act as surety or furnish bail." 

Section 15. Section 95-1121• R.C.M. 1947• is amended 

to read as follows: 

~95-1121. Sttr~t+~-~or--9uerente~ Guaraotegd arrest 

bond certificates--~+++nq-o~-undertek+n~uorent~~d-er~e~t 

bond-eert+~+eete. totLli *ftT A domestic or foreign surety 

company which has qualified to transact surety business in 

this st3tE mayy in any yearT become surety in an amount not 

t~--e~eeed--one--nundr~d--do++er~ ~~~~ i$100•6St with 

respo>ct to any <Ju .. .,,.t.,ed ~uar.~nteel! arrest bond cer·oificates 

•ssued in such year by an automobile club or assoc1ation or 

by an insurance company authorized to write automobile 

liability insurance within this state, by filing with the 

commis.sioner of insuranc~ an undertaking thus to become 
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sur'S!'ty. 

tatLZl 5ueft ~ undertaking shall be in ~ form to be 

prescribed by the commissioner and shall state the 

following: 

fitLsl ffte thg name and address of the automobile e+~ 

er clubs, automobile e~~oe+e~~on associat~t or insurance 

eom~e"y--er companiesy-o~-e~~oe+a~~o"~-wfth-r~s~eet-to ~lkn 

~the guaranteed arrest bond certificates o~ ~ 

respect 1Q which the surety company undertakes to be 

surety•~ 

trtLQl fhe tn~ unqualified obligation of the surety 

company to pay the fine or forfeiture in an amount not to 

"xeeed-o"e-nurtd .. ed-do++~~ ~~lng iSluo.eet of any p~rson 

who, after posting a guaranteed arrest bond certificate with 

respect to which the surety company has undertaken to be 

s.ur~ty, fails to make the appearance to guarantee which the 

guaranteed arrest bond ce~tificate was posted. 

tetLJl The term ~guaranteed arrest bond certificatey~ 

means any prtnted ca~d or other certificate~ 

l~~ issued by an automobile clubT QL association or 

insurance campanyT to any of its members or insuredsy~Q 

~ wh+ek--~~+d--e~rd-o .. -eert+f+eete is sign2J oy ~Heft 

~ member or insured and contains a printed statement that 

~ne" 1lli: automobile club, aYlQIDnbll~ association~ or 

insurance company and a surety company~ o~ an insurance 

-14-
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company authorized to transact both automobile liability 

insurance and surety business in the state of Montanay~ 

Lil guarantee the app~arance of the person 

signature appears on ~he card or certificate~ dnd 

whose 

LLil ~hot will• in the event of~ failure of ~~~h 

~person to appear in court at the time of trial• pay any 

fin~ or f3rfeiture imposed on ~tte~ ~ person in 30 a~ount 

not to-e~eeed-one-h~nd~d-dotto'~ ~~ fS1oo~eat." 

Section 16. Section 95-1122• R.c.M. 1947• is amended 

to read as follows: 

"95-1122. Y~ot~on~---o+--m~ ~ vehicle tows 

Yi~~ -- p~t~~-o+-~~o~~eed-o~~est-bond--ee~t~f+~o~e 

certificates acce~ted in lieu of cash. An~~ guaranteed 

arrest bond certificate with respect to which a surety 

company has become surety or a guaranteed arrest bond 

certificate issued by an insurance co~pany duthorized to 

transact both automobile liability insurance and surety 

business within this stat2T as provided in ~eet+on 95-1121T 

hereo+T shall. when posted by the person whose signature 

appears thereon. be accepted in lieu of cash bail in an 

amount not to-exeeed-one-hHndred-dotte's ~A~~~ fSloo~eet 

as a bail bond to guarantee the appearance of ~u~h ~ 

personT in any courtr including municipal courts, in this 

stateT at such time as may be required by the court~ when 

~den~~ person i~ ~~arrested for violation of e~y ~motor 

-15-

' 4 

2 

:, 

4 

5 

0 

7 

8 

9 

10 

lL 

12 

l3 

14 

15 

16 

l1 

18 

19 

20 

21 

22 

23 

24 

25 

l( 0040/01 

vehicle law of this state or ordinance of e"y ~ municjpal ity 

in this state (except for the 

intoxicated or for any felony) 

offense of arivtng 

committ~d prior ~o tne 

while 

(_jdt~ 

of exciratjon shown on ~He~ ~~ gucrant~ed drrest ~ond 

certificate~ ~o A guarante~~ond certif~~ posted 

as a bail bond in~~~ court in this state 5he++-~ ~ 

subject to the ~ forfeiture and enforcement provi~ions 

•~tn-~~~~e~-~o ~ bail bonds posted in criminal cases ~~ 

p~oY+ded--&y-te•r and tnet-e~y-sHeh 2 guaranteed arrest uond 

certificate posted as~ bail bond in e~ .a municip0l court 

in this state ~he++--be ~subject to the forfeiture and 

enforcement provisjons of the chapter or ordinance of the 

particular •unicipal ity pertaining to bail bonds posted." 

Section 17. Section 95-1406• R.C.M. 1947• is amended 

to read as follows: 

n95-140 6. W-t-.e,.,-end--f-rom-,.ttom-t-h~!:y- m~y-e ~k--edwT-t:~--~"d 

who---mey--be--p~5eftt--onr+ng--~he~r--~~5~0fl~ AQyi~-~ 

~~Liln&.!L_lQ__I;lLJ!liL....j.J.tu_==--l!l!:JQ_~~-~=~u.t---= 

.S.l..ell.O!JL.il.lllllll::.._ _ __tr..an.s.&LiJli_ _ _Qf___ll.s_timllll.X • tot .L.ll T h,:, l rand 

jury mayy at all tim~ST ask the advice of tho courtT or the 

jud·ge thereof, et" th-e attornP.-y ':}ener-al..~._ or -e+ t.-le. c~1unty 

attorney. Unless such advice is asked• the judce of th~ 

court shall not be present during the sessions of th~ Jranj 

jiJry. 

fbt.LZl The county attorney of--the--eo~~ty or the 

-16-



2 

3 

4 

~ 

b 

1 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1~ 

1'? 

20 

21 

22 

23 

24 

25 

( 

lC 0040/01 

attorney general may at all times appear befure the grand 

jury tor the purpose of 9iving information or advice 

relative to any matter cognizable by the grand jury~ and May 

interrogate witnesses before the grand jury whenever he 

thinks it necessary. When a charge against or involving the 

county attorney. c~ deputy county attorney. or anyone 

employed by or connected with the office of the county 

attorney~ is being investigated by the grand jury. ~~eh ~ 

county attorney. ~ deputy county attorney1 or all or any 

one or ~ore of them~ shall not be allowed to be present ln 

~rr_~~~Lt~ before ~~eh 1b~ grand jury when ~tteh 

~ charge is being investigatedT~ +n-a"-~f+e+e+-eepee+~y 

~~~-cnty-e~-e-w+~ne~~y-and-he ~-QL__b& shall only b~ 

present while a witness and after h+-s-ep~ft~ft"~"' <UW.~ 

as ~aeh a witness shall leave the place where the grand jury 

is holding session. 

tet.LJJ. >'hen requested to do so by the grand jury of 

any cour.tyt the attorney general or county attorney may 

employ special counsel and investigators. •ne~e-ria~y-+~ ~~ 

shall be-~c investigate dnd present the evidence ~QQ~Q in 

such investigation to ~tteh tfre grand jury. 

t~t~ The yrand jury or county attorney may re:1uire 

by subpoena the attendance of any person before the ~rand 

jury as ~nterpreter. W~ile his s~rvices ara nec~ssary~ ~~ch 

~~ interpreter may oe present at the examination of 
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witnesses before th2 srand ju~y. The compensation for Xb~ 

services of ~Heft ~~ interpreter constitutes a charge 

against the countyT and shall be fixed by the grand juryT in 

an amount to be approv~d by the court~ 8"~ ~~~ paid 

out of the county treasury on a warrant of the county 

auditor upon an order of the judge of the district court. 

tet~2l ~~en~e~+p~--e+--~e~+mefty•~tLal The grand jury 

may appoint a stenographer to take in shorthand the 

testimony of witnesses~ or the testimony may be taken by a 

recording device. but the record so made shall include the 

testimony of all witnesses on that particular investigation. 

The shorthand notes or the recordings and transcript of the 

same, if any. shall be delivered to and retained by the 

clerk of th~ district court. 

t~t~ The stenographer and any typist who transcribes 

the stenographer's notes or recordings shall be sworn by the 

foreman not to disclose any testimony or the names of any 

witnesses excapt when so ordered oy the court. 

~ The stenographic reporter shall certify and file 

with the clerk of the district court an ori.~inal 

transcriptian of his shorth~nd notes and a copy thereof ~nd 

as many additional copies as there are defendants. The 

reporter shall complete ~~e~ 1bg certification and fi1 ing 

within ~~"-tlJt days after the indictment has bean found e~ 

~"~-8ee~~~~+e~-~~e~e~~~d unless the court for goud cause 
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makes an order extending the time. The clerk of the district 

court shall deliver the original of the transcript ~e filed 

with him to the county 3ttorney immediately upon his receipt 

thereof, ~he++ retain one fft copy for use ~nly by judges in 

proceedings ~ela~ing to the indictment or--eee~~et+o"• and 

3he++ deliver a copy of ~tt~h the transcript to each ~tt~h 

defendant or his attorney." 

Section 18o Section 95-1407, R.C.M. 1947, is amended 

to read as follows: 

11 95-1407. Subpoena of witnesses --+~~u~n~~. ~ subpoana 

requiring the attendance of a witness before the grand jury 

may be signed and issued by the county attorney, by the 

fQLe•an of the grand jury~ or by the judge of the district 

courtTL fer lhe_~poena ma~Ue_~~ witnesses in the 

state~ in support of the prosecution. ~ft~ those witnesses 

whose t~sttmony, in ~+~ ~ opinion Qf_~~~~-1 is 

material in an investigation before the grand jury, and ~~ 

such other witnesses as the granj jury ~~o"-inv~~t+gat~on 

~@"d+"9-b@~~e-~h~m may direct." 

Section 19. Section 95-1408, R.C.M. 1947, 

to read as follows: 

is 3mended 

"95-l4J8. Reception of evidence. f"tl.ll In the 

investigation of a charger the grand jury shall re:::.eive no 

other evidence than th~t giv~n oy witness~s produced and 

sworn before the--9r.,nd--jttryy lt__o£ furnished by leqal 
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documentary evidencey or the deposition of a witness in the 

cases mentioned in ~~et+o" 95-1802. 

tot~~ The grand jury is not required to hear evia~nc? 

for the defendant, but it shall weigh all th~~ ev ide .1c '"2-

submitted to itT~ e~d-when lf it has reason to oel ieve other 

evidence within its reach will explain away the charg~, it 

shall order the avidence to be producedT and for that 

purpose may require the county attorney to issuE process for 

witnesses. 

t~t..t21 The ]rand jury shall find an indictment whc.n 

all the evidence before itT taken together, if 

or uncontradjcted~ wouldT in its judgment.,. 

conviction by a trial jury." 

Section 20. Section 95-1502, RoCoMo 1947, 

to read as follows: 

unexplained 

ftlarra;,t ~ 

is amended 

"95-150,:. Commencement of prosecutions. t"t~ll All 

prosecutions of offenses triable in the district ccurts 

shall be by indict~ent or information ~~~p~-~~-o~ft~r•f~e 

preYid~d-by-~he~ter-55T-~it+e-9~y-R.-E.-M.-Tq~~. 

fbtLLl All other prosecutions of offenses may b~ by 

compl3int." 

Section 21. Section 95-1504, R.C.H. 1947• is ~m·-nded 

to rPad as follows! 

"95-1504. Joinder and discharge of offenses anj 

defendants. t~t~ An indictmenty information~ Q£ comp1aint 
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o~-eeeu~a~~e" may charge two trt or more different offenses 

connected together in their commission, e~ different 

statements of the same offense~ or two trt or more different 

offenses of the same class e~--er~m~~--o~--of+~"~~~T under 

separate counts~1 e"6--i~ l£ two t~t or ~or~ indictm~nts. 

informations. QL complaints o~-eeett~e~+on~ are filed in such 

cases in the same court9 the court may 

con sol i dated. A 11 egat ions made in 

ordo?r them 

one count 

to 

may 

be 

be 

incorporated by reference in another count. The prosecution 

is not required to elect between the different offenses or 

counts set forth in the indictment. information, J2L 

complaint o~--eee~se~+o"• but ~ the defendant •ay be 

convicted of any number of the offenses charged~~ o"d--eeeh 

f~ offense of which the defendant is convicted must be 

stated in th€ verdict or the finding of the court~~ 

~ ~~•+dedT-thet-tne ~ court in which the case is 

triable• in the interests of justice and for good cause 

shown~ may in its discretion order tha~ the diff~rent 

off8ns~s or counts set forth in the indictment9 information, 

2£ complaint e"d-eee~~e~ron be tried separately or divided 

into two trt or more groups and each of ~e+d ~ groups 

tried separately. An acquittal of on~ ttt or mor~ counts 

shall not be d~~d ~~~~an acquittal of any other 

count. 

tbt~ Two t~t or more defendants may be charged in 
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the same indictment or information if they are alleged to 

have partici~ated in the same series of acts or transactions 

constituting an offense or offenses. Such defendants may be 

charged in one t~t or wore counts together or separately~ 

and all of the defendants need not be charged in each count. 

tet.Lll If 

prejudiced 

defendants 

by 

in 

a 

a 

it appears that a defendant or the state is 

joinder 

single 

of 

charge 

relate::l prosecutions or 

or by joinder of separate 

charges or defendants for trial~ the court may order 

separate trials• grant a severance of defendants. or provide 

any other relief as justice may require. 

tdt~ When two or more persons are included in the 

same charge, the court mayy at any timey before the 

defendants have gone into their defense, on the applic3tion 

of the county attorney. direct any defendant to be 

dischargedT ~ that he may be a witness for the state. 

t~t~ When two or more persons are included in the 

same indict~ent or informationy and the court is of the 

opinion that in regard to a particular defenaant there is 

not sufficient evidence to put hjm on his jefense9 i~ ~ 

~QYLt must order him to be discharged befor~ the evidenc~ is 

closedT thdt he may be a witness for his codefendant." 

Section 22. Section 95-1506• R.C.M. 1947 7 is am~nded 

to read as follows: 

"95-15'16. P~+o~-ee"v+et+Oft ~~il.l-L~Lel!!e.!lt.:i_-==-

-22-
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1<~1&r!j;__fcl2!:!.L_llf.Lill.d..;;:I..!i.• Lil WI'"'" li the >tate seeks 

+r.e~ee~ed-p~r.+~hmer~t t~tm~ of the accused as a p~+o~ 

eo.,v+eted--~e+on ~jstent ~~_QfL~~ under ~eet+or~ 

9io-io'H 3 .2.2=..1.2Ql_m:._.22=-Z.l.Qh!L-'lL _bQt.b_ -!2L_ihll!i.f!_~~M • 

notice of that fact must be given in writing to the accused 

or his attorney before the entry of a plea of guilty by the 

accusedy or before the case is called for trial upon a plea 

of not gu ilt_y. 

LLl Sueh ~ notice must conform to the following 

provisions: 

{a) The notice must specify the prior convictions 

alleged to have been incurred by the accused. 

(b) The notice and the charges of prior convictions 

contained therein shall not be made public no~ QL in any 

manner be made known to the jury before the jury's verdict 

is returned upon the felony ct>arge~ prov+ded-th~t tlO~~ 

if the defendant ~ho++-te~t~+y ~~~ in his own behalf~ 

he ~hot+--r.everthe+e~~-be ~ subject to l~p2achment as 

provided in ~eet+on 93-1901-11y-R•e•M•-t94~-o~-em~r.ded. 

tet!Ji If the accused is convicted upon the felony 

charge, th2 noticey together with proper proof of tjmely 

service, shall be filed with th~ court before the time fixed 

for ~er~teAee ~~cin~. The court shall th~n fix a time for 

hearinq ~ith at least tnTee-t3t days• notic~ to the accused. 

fdtL1} The hearing shall be held before the court 
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alone. If the court finds any of the allegations 0f ~rior 

conviction trug, the accused shall be sentenced u11~~r th2 

provisions of "~et~on-9"r-'o1'-t-3 ~1~ruL.~2=~·" 

Section 23. Section 95-1507, R.c.~. 1947~ i~ im~nd~d 

to read as follows: 

"95-1507. 5~ft~~"e~ ~tencin~ of +mprt~oftm~"~---fe~ 

persistent felony offende,... [ l) A p2rsistent f'lony 

offender is an offender who has b~l'!" ~·reviousl y Q~ 

convicted of a felony and th~-p~e,.~nt-of~er~~e-i~ ~~ 

RLe!i.f!Otly buj~~~~ a second felony committed en a 

different occasion than the first. Afl_ofLende~~un~Lad 

to__~ __ IH:.~---Il~~nnx.LUed of a fe~ ___ i.f_;_ 

trt--A-p~r"T~te..t-~~+er.y-of+erlder-~he++--be--Tmpr+~oned 

+n--th~--~~te--r~T~on--~&r-e-te~m-of-not-+e~~-th~-f~ve-t5t 

y~e¥~-no~-~~~-t"~n-one-httndr~d-ttSdt-y~~r~-provf~Tn~~ 

(a) t~e prevjous felony conviction was for ~n 0ff~nse 

committed in this state or any other jurisdiction for ~hich 

a sentence to a term of i!nprisonment in t:·xcess of on~-tlt 

year could have been imposed; e"rl 

(b) less than ~TYe-t5t y2ars have elapsed Jetwee~ the 

commission of th2 pres2nt offense and eith2ry t+t the 

previous felony ccnviction or tf~t the o+~eft~e~~-~el~~~~~ 

~~n~~~~ on pdrJle or otherwise from e pri~on or 

other commitment impos.~~u as a r-esult of the pre-vtous f<..:lony 

conviction; 2nd 
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tet--tfte-o~fen6e~-we~-•o~e-then-twenty-one--tr*t--yeo~~ 

0~6-ot-the-t+me-of-the-eo•m+~~+on-~-the-new-offen~ew 

t3t~~ A--p~ev+o~~--fe~ony--eonv+et+on--~hot~--not--be 

eon~+oereo-for-the-p~~po~e-of-~entene+ng-~noer-th+s--~eet+on 

tf the offender has nQt been pardoned on the 9~onnd~ ~~ 

of innocencey-or-++ ~ the conviction hod ha~~ been set 

aside in e~y-~e$+-eo~v+e~Ton ~-~~nvjction hea~ing. 

I 21 A ~tent felml.:t-2f.f.en~~l~l!!!P.~!JJW 

.l!LU!e state 

m=e_~IL._li[Q~u_if._b~_.Z1 years of age or olO>U:_.ll 

tlliLti~Lthe commi ss i oo ~f._j;tJ.s:._~ll:.!lt_~f..Lm~ • 

Section 24. Section 95-1704• R.C.H. 1947, 

to read as follows: 

is amended 

"95-1704. Time of making motion. The motion ~royjded 

fQL_ln_22=12Ql and 95-1702 shall be made before the ple~ is 

~ntered9 but the court for cause may permit it to be made 

within a reasonable time thereafter.n 

Section 25. Section 95-1706, R.c.M. 1947• 

to read as follows: 

is amended 

"95-1706. Effect of determination.~ If a motion is 

determined adversely to tne defendant~ he shall plead if he 

has not previously pleaded. A plea previously entered shall 

stand. 

til If the court d;rects the action to be dismissea,. 

the defendant must, if in custody, be discharged therefrom~ 
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or, it admit~ed to bail, ~ his bail exoneratedT or money 

deposited instead of bail •tt~~-he refunded to him. However, 

if the court grant5 a motion to dismiss based on a defect in 

the institution of the prosecution or in the indictment, 

information, or complaintT or •he" if it appears at any time 

before judgment that a mistake has been made in charging the 

proper offense, ~t ~~QWL\ may also order that the 

defendant be held in custody or that his bail be continued 

for a specified time pending the filing of a new complaint, 

indictment~ or information." 

Section Zoo Section 95-1707, R.C.M. 1947, is amended 

to re3d as follows: 

"95-1707. Transfer of trial. If the court determines 

that the ~ motion to dismissy based upon the grounds of lack 

of jurisdiction or improper place of trialy is well founded~ 

it may, in5tead of QLdeLl~ dismissal, order the cause 

transferred to a court of competent jurisdiction or 

proper place of trial." 

to a 

Section 27. Section 95-1709• R.C.M. 1947, is ~mended 

to read as follows: 

"95-170'1. Substitution of j •Jdc!e• f"'t ill The defendant 

or the pros~cution may move the court in writinJ for a 

substitution of ~ judJe on the ground that he tJ:J~ movant 

c3nnot have d fair and im~artial hearin~ or tri3l b~fore 

~~-i-d ~~ j ud c;e. The motion shall oe madi::~ at least f++te-e., 
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fl5t days prior to the trial of the caseT or any retrial 

thereof after appeal, except for good cause shown. 

LZi Upon the filing of ~tte"-e tbe motion~ the judge 

against whom the motion is filPd shall be without authority 

to act further in tne cr~minal action., motion~ or 

proceedin~ e~t-t"~-r'oYi~iO"~-o~-t"+~-~eetio"-dO-"Ot-~pr+y 

:except in relja.uj to the arr anJement of the cal en dar, the 

regulation of the order of ~usiness, the power of 

transferring the criminal action or proceeding to some other 

court, "e'-to anQ the power of calling in another judge to 

sit and act in ~n~ft ~ criminal action or proceedingy~ 

r'oY+d+"g-thet-ftO N2 judge ~~~f+ ~ so arran9e tne calendar 

as to defeat the purposes of this section. 

Lll Net N2 more than one ttt judge e~" ~ be 

drsqual ified in the crjminal action or proceedingy at the 

instance of the prosecut i .Jn and r.o-t D.Q mor c than one -tit 

judge at tha jnstance of the defend.3nt or defcn~ants. 

Lii ~~--~+t"~r A party ~n-e"y-~ett~'-abo•~m~nt+on~d 

~"e++-~++~-~~ lib2_fi~2 motion e~--h~~e+"--rroy~~~--~~h 

pet"ty ~--!dll:!.:>~Ui.Qn__UJ. may not complain of any 

reasonable delay as the result thereof. 

L21 ~"e-rrov+~+on-o~-th~~ ~ section ~"~+--he ~ 

inapplicable to any p'rson in ~ny cause involving a dir~ct 

contempt of court. 

fbti!>l [n addition to the ;orov~~+en p_c:Qllil.iml.s of 
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~ab~eet+o"--tot ~~.:;~.s-L~l-lhLUU~ eny ~ defendant 

may move 'lt any time for .2 suostj tut ion of ~ j ud~;e for 

cause, sup,Jorted by dffidavit. Upon tho:~ fi l in_"l ,,f ~~ef'l .L..b:~ 

motion~ the court sh~ll conduct~ h~arin; and d~t~r1nine th~ 

merits of the motion." 

Section 28. Section 95-1711• R.C.M. 1947• is amend~d 

to read as follows: 

•95-1111. Effect of ~erm~r--pro~ee~t+Ofl--o"d--ma+t+o+~ 

mYltiQl~~~Q_fQLmeL prosecutions. (1] Be~+n~t~on~-of 

te'=• (a) The term "same transaction" include5 conduct 

cons; sting of-: 

(i) a series of acts or omissions ~h_a~ motivat~d 

oy a purpose to accomplish a criminal objectiVeT and ~ikb 

2~ necessary or incidental to the accomplishment of that 

objec.tivei or 

{ii} a series of acts or omissions !l.hi!:..h_.d.Le, 'HOt~vatcd 

by a common purpose or plan and which result in the ~epP.ated 

commission of the same off2nse or affect the same person or 

~n~-~~m~ persons a~ the property thereof. 

(b) An offense is an "included offense" when: 

{ i) it is established ~y ~roof of the sam~ ur less 

than all the facts required to Pstablish the c~m~issio~ of 

the offense char~~d; o~ 

( i i) it cons.i sts of an attempt to commit the offense 

char~ed or to commit dn offense oth~rwise included thet~in; 
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or 

(iii) it differs from the offense charged only in the 

respect that a less serious injury or risk of injury to the 

same pe~son. property~ or public interest or a lesser kind 

of culp3bi1ity suffices to establish its commission. 

{2) ~nod-e+--p~~eettt+on--when--eondnet--eon~t+~te~ 

mo¥~--~hnn--en@--o~~~ft~w ~hen the same transaction may 

establish the commission of more than one offense, a person 

charged with such conduct may be prosecuted for each such 

offense. He may not, however, be convicted of more than one 

offense if: 

(a) one offense is included in the other; ~ 

(b) one offense consists only of a conspiracy or vther 

form of preparation to comMit the other; o~ 

(c) inconsistent findings of fact are required to 

establish the commission of the offenses; 

(d) the offenses differ only in tnat one is defined to 

prohibit a designated kind of conduct generally and the 

other to prohibit d specific instance of sucn conduct; or 

(e) the offense is defined to prohibit a continuinq 

c~urse of conduct and the defendant•s cou~se of conduct was 

interrupted, ond unless the law provides that the specific 

periods of such conduct constitute separate offenses. 

{3) When-p~o~eettt~on--he~red--by--form~~--pro~~e~t~o~• 

P~ov~ded lJ the offensesT-~+-more-~hen-one• were Known to 
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the attorney prosecuting upon sufficient evidence to justify 

the filing of an informdtion or the issuance of a warrant of 

arrest and were consummated prior to the original Ch Hgt'T 

and ~~oY+d~~ L1 the jurisdiction and venue of thg several 

offenses li2 in a single court, a prosecution based upon the 

sa~e transaction as a former prosecution is barred by such 

former prosecution under the following circumstances: 

(a) The former prosecution resulted in an acquittal. 

There is an acquittal +f whenever the prosecution r~stt~~d 

results in a finding of not guilty by the trier of fact or 

in a determination that there .e~ is insufficient evidence 

to warrant a conviction. A finding of guilty of a lesser 

included offense than the offense charged which is 

subsequently set asid~ is an acquittal of the greater 

inclusive offense that was charged. 

(b) The former prosecution was terminated, after a 

complaint had been filed on a misdemeanor charg~ QL after 

an infor~ation had been filed or an indictment found on a 

felony char~e, by a final order of judqment for the 

def~ndanty which has not been set asida9 revers ~d., or 

vacated and which necessarily required a determination 

inconsistent ~ith a fact or a legal pro~osition that must be 

established for conviction of the offense. 

(C) The former pros~cution resulted in a conviction. 

There +~ hg~Q~ a conviction +f ~~ugy~£ the prosecution 
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r i=!S u) ted i n: 

(i J a judgment of conviction which has not D~2n 

rever5ed or vacated; o~ 

(i i) a verdict of guilty which hds not be9n set dSide 

and which is capable of supporting cJ ju(J~ment., so lon·.~ as 

failure to anter jud~ment was for a redson other th,~n a 

motion of the defendant; or 

(iii) a plea of guilty accepted by the court. so l~n~ 

as failure to enter judgment was for a reason other thJn a 

motion of the defendant. 

{d) Tne former prosecution was improperly termin3ted. 

Except as provided in this subsect~on ~' there is iln 

improper termination of a prosecution +~ ~henev~ the 

termination is for reasons not amounttng to an acquittal~ 

and +t takes place after the first witness is sworn out 

befor-:? verdict. Termination unno::.r- "B"Y -e.it.b.tl of the-

following circumstances is not tmprope~: 

(i~ tfi~ ~ cet-endant consents to the terminatioa or 

waives his ~ight to object to the te~mination~~ ~~ 

( i i ] ~t.~ ~ t r i a l court., in the exercise of •ts 

disc~2tion, f~nas that the terminati~n is necessary bec~use: 

(A) it is physically impossible to proce2d with tne 

t~ia] jn conformity ""ittl law; or 

(B) there js d lcjal defect ~n the ryroceeaings ~hich 

would make ~ny judgment entared upon a ve~dict reversible as 
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d m~tter of l3w; e~ 

(C) pr~judic.ial conduct.-y in or outside tn~~ ::ourtr:10mT 

m-3ke-s it in.~ossiblP to p~oceed with tn~ t~~~l witnout 

manif9st injust~ce to eitner the defend~nt or t~E st.Jte; ., .. 
(D) 

( ~) 

th.~ jury is un3ble to adr2e upon d verLict; or 

false statements of a juror on voir dirE· ~rev~nt a 

fatr trial. 

[4) Fo~~~-p~o~~~~~~e"-~"-e"ot"e~-r~~~~d~e~~e~---~~~-e 

bet"'..- When conduct constitutes an off~nse wjthin ths 

concurrent jurisdictjon of thts stdte and Jf th~ Jnit2d 

States or anothe~ state o~ of two courts of separate~ e~dter 

~~~-2£ concurrent jurisdiction in this state. a 

pro secut jon in any such other Juri sd i ct ion is a U::-1 r ~ o ~~ 

s~bsequent prosecution in this state under the foJlJwinq 

circumstances: 

(a) Tne fi~st pros2CtJtinn resultell jn ~n AC~ui~tal e>r 

in a conviction as dEfined in subsection (3) and th~ 

subsel;uent ~rosecution is based on 3n offens~ rlrisjnq o~t of 

t~~ same tr~nsaction. 

(D) The former p~osecuti on was terminated., after the 

compl,:;;int "1;':!"5 had o~~8-n f~l·'?.1 on a misde:neanor cna.n . .:?.,- Q.C 

after the- i :-1 for mat: ion -~~ b_gd be Ell filed or th-- indic;:ment 

found QIL_ a felony ~g, by an ac-1uit~al or- by d final 

ord~r or judgment for the defend~nt which h~s not JPen set 

as~de• rev~rsed~ or vacate1i and •"+e~ ~~ acquitt3l., final 
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order1 or judgment necessarily required a determination 

inconsistent with a fact which must be established for 

conviction of the offense of fQL which the defendant 

subsequently prosecuted. 

is 

(5) Fer~r----prcs~eut~cn----b~f~~----ecurt---lee~~"~ 

jttr~sd~et~~-or-wh~"-frettdu+~nt+y-prcettr~d-by-th~-d~f~ftde"t• 

A prosPcution is not a bar within th~ meaning of subsections 

(3) and (4) under any ~L--ID~ of the followin3 

circumstances: 

(a) tft~ ~ for~er prosecution was before a court 

which lacked jurisdiction over the def2ndant 

offense~£ cr 

or the 

(b) th~ ~ former prosecution was procured by the 

defendant without the knowledge of the proper prosecuting 

offic~r or with the pur~ose of 3voiding the sentence ~hich 

might otherwise be imposed~£ cr 

(c) ~~~ ~ former pTosecution resulted in a judjment 

of conviction which was held invalid in e"Y-pcst-eonY~et+~ 

~ postconyjction hearin~." 

Section 29. Section 95-1803, R.C.M. 1947, 

to read as follows: 

is amended 

•95-1BD3. Discovery, inspection, and notice. In all 

criminal cases originally triable in district court the 

following rules shell apply: 

tet--t+st-of-w+tn~ss~s~ 
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(1) For the purpose of notice only and to prevent 

surpri S'et the prosecution shall furnish to the defendant 3nd 

file with the clerk of the court at the time of arraignmenty 

a list of the witnesses ~nt~nd~d--tc--~--ee+l~d--by the 

prosecution ~~to call. The prosecution mayo any time 

after arraignment, add to the list the names of any 

additional witnesses~ u~on a showing of good cause. The 1 ist 

shall include the names and addresses of the witnesses. 

ti!t·--'Fh~-- .. ~qtt~ .. ~-"t--cf--stob~~eti-o"--tettttT--c+-tt.+s 

s~t+ony-!fhell this subsection does not apply to rebuttal 

witnesses. 

tbt--Subpcenes--mey--be--us~d--es-e~d+s~CY~ry-d~v+e~-es 

~rcv+d~d-fcr-tond~r-s~eti-on-9~-i:&Si:tdt• 

tetLZj__L£1 On motion of any party within a reasonable 

time before trial~ e+l-pert~~s ~~~ shall produce at a 

reasonable time and place designated by the court all 

documents, papers~ or things which ~eeh-perty ~ intends to 

introduce in evidence. ft.~r~upon-eny ~party shall, in 

the presence of a person designated by the court, be 

p~rmitted to inspect or copy any such documents~ pape~s~ or 

thin~s. The order shall specify the time, placeL and manner 

of making the inspection and of taking the copies or 

photographs and may prescribe such terms and conditions as 

are just. If th~ evidence relates to scientific tests or 

experiments~ th9 opposing party shall, if practicable, be 
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permitted to be present during the tests and to inspect the 

results thereof. Upon a sufficient showin~ the court may at 

~ny time ord~r that the discovery or inspection Oe denieo, 

restrictedL or deferredy or make other ~ppropriate orders. 

1JU If, subsequent to compliance wit~ an ord~r issued 

pursuant to this ruleT and prior to or during trial, a party 

discovers additional material previously requested which is 

subject to discovery or inspection under th~ ~ rule1 he 

shall promptly notify the other party or his attorney or the 

court of the existence of the additional material. The court 

shall exclude any evidence not presented for inspection or 

copying pursuant to this ruleT unless good cause is shown 

for failure to comply. In the latter case the opposing party 

~he~~-b~ ~ entitled to ~ recess or a eo"t+n~ti~ 

k~inuance during which it may inspect or copy the evidence 

in the mann2r provided for ~bov~ ln_ib~~~~~. 

t~t!3l !al for purpose of notice only and to prevent 

surprise, the defendant shall furnjsh to th2 prosecution and 

file with the clerk of the court1 at the time of entering 

his plea of not guilty or within ten-flJt days thereafter or 

at such later time as the court may fo~ good cause permit, a 

statement of intention to interpose the defense ~f f"~~"f~y 

mgnt2l_diseasg_Q£_Qef~, sel f-defense1 or al ioi. 

Lbl If the defendant intends to interpose any of these 

defenses, he shall also furnish to the ~ros~cution and file 
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with the clerk of the courtT the names and cddresses of d11 

witnesses to be called by the defense in suppor~ tner~of. 

~~~ PrioL__~Q~~g Gefendont mayT-~rT~r-t~-trT~T, uoon 

motion ond showing of c1ood cause, add t:J tn- list of 

witnesses tne names of any additional witnesses. After the 

trial commences, no witnesses may be called by the defendant 

in support of these defensesT unless the name Qf_1h~ wltn~~ 

is included on ~tteh ~list. except upan g~od cause shown. 

t~tL~ All matters which are privileg~d upon the 

trialT are privilesed against disclosure 

discovery procedure.• 

throu::1n any 

Section 30. Section 95-18107 R.(.~. 1941t is am2nded 

to read as follows: 

"95-1810. Witness from another state summoned to 

testify in this state. (l) ff ~he~~ a person in any 

state• which by its laws has made provi3ion for comm3nain.J 

persons withjn its borders to attend and testify in criminal 

prosecuti ons.T or ]rand jury i :1Vf?S.t i gati ons comm~ne~d---o1" 

ebottt-to-eommeneey in this statey is a material witness in a 

prosecution pending in a court of record in this stdt2~ or 

in a ~rand jury investigationT which has commenc~d ~..- is 

dbout to comrroence., a judge of ~tteft th~ court may issue a 

certificate unjer the seal of the court statin~ these facts 

and specifying the number of days the witness will be 

required. +ni~ ~certificate-~~~ ~hall be present~d to a 
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judge of a court of record in the county 

witness is found. 

in which the 

{ 2) If ~~e ~ certificate recommends that the 

witness be taken into immediate custody and delivered to an 

officer of this state to assure his attendance in this 

state. ~He~ l~rima facie progf of the daslL~l1ltx__gf 

~~~~~llx~-gn~~ judge may direct that ~aeh 

~ witness be ~o~~hw+~h brought before hi~ l~~~ 

end 1£ the judge be+n~ ~ satisfied of ~_LQ the 

desirability of such custody and delivery. ~or-.h+eh-~~ 

d@~~ftftt+~-~e+~~+~+eete-~he+l-be-p~+Me--fee+~-proofT 

~ may order that ~e+d ~ witness be ~~~ftw+th ~~a1x 

taken into custody and delivered to an officer of this 

statev£ wh+e~ ~order ~hell-be~ sufficient authority ~e 

~ueh far the officer to take Sdeh the witness into custody 

and hold him unless and until he mey-be ~released by bail• 

recognizance. or order of the judge issuing the certificate. 

(3) +f--~he ~~~~witness is summoned to attend 

and testify in this state. he shall be tendered the sum of 

~en--een~s-tlOet ~ a mile for each mile and f+ve-dollo~~ 

tss.se~ for each day that he is required to travel and 

attend as a witneSST£ prowfd~d-fu~her-t"~t-+ft-th~~e-ee~~~ 

+n-wh+eh 1£ the state wherein the witness is found has by 

statutory enactment required th.at the ::.U~D.on::-'d w•tn0ss :.:.--::. 

paid an amount o~--emott"~~ in excess of the .-}mount 
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~e~~~nbe~o~e--+n--~n~~--pe~09~oph--pre~~ded ~~~fl~ in the 

~ecedinQ sentence. ~he~-~e~d ~ witness may be tendered 

se+d ~ amount o~-omoHn~~-~e required by se+d ~ state ~e 

be-~e~d~ed-~hottgh-~e-~e+d-emeu~~-e~-emettft~~-~o-~~+~d-to 

be--~ende~ee--e~--+n--ex~s~--~--~he--~e+d-emeu~~o-+n-~ft?~ 

pe~e9~opft-prev+ded-~o~. 

~ A witness who has appeared in accordance with the 

provisions of the summons she~+ m2X not be required to 

remain within this state £QL a longer period of time than 

the period mentioned in the certifica~eT unless otherwise 

ordered by the court. 

L2l If sueh ~ witness fails without good cause to 

attend and testify as directed in the summons. he shall be 

punished in the manner provided for the punishment of any 

witness who disobeys a summons issued from a court of record 

in this state.ft 

Section 31. Section 95-1909• R.c.H. 1947• is amended 

to read as follows: 

"95-1909. Trial jurors. tetLll The clerk of court 

shall make available to the parties a list of prospective 

jurors with their addresses when ~~s have 2~ drawn. 

tbtl£1 t~t~ The qualifications of jurorsy and wft8 

w~ll-be--exemp~~ ~~--fLQmL jury ~ are +o~d 

Qr~~ in ~~et+e~~ 93-!301 through 93-1307y-of-the-E~Yi~ 

tode~-w"+eft-by-~e~e~ene~-~r~-m~d~-e-pert-o+~"T~-eode • 
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tr~LQl An exemption from service on a jury is not a 

cause of challengeT but the privilege of the 

exempted. 

p2rson 

tet~ The county attorney and the defendant or his 

attorney shall conduct the examination of pr-ospective 

jurors. The court may conduct an additional examination. The 

court may l i~it the examination by the defendant. his 

attorney~ or the prosecuting attorney if the court believes 

such examination to be impr-oper. 

td~~l t~tLdl Each party may challenge jurors for 

cause, and each challenge •ust be tried by the court. 

trtLQl A challenge for cause may oe taken for all or 

any of the following reasons~ or for any other reason which 

the court determines: 

{i) &o~seft9~~~~ty ~san~uin~ or relationship~ 

.!1ct~!l.d.illlt.--.2.!: to the person wtlll__ll alleged to be injured by 

t~e offens~ chargedT or on whose complaint the prosecution 

was insti tutedTi or-to-t"e-de~~~d~nt• 

{i i) Steftd~~ ~dO~ in the relation of guardian and 

ward, attorney and client, master and servant. or landlord 

and tenant, QL debtor and creditor ~. or being a member 

of the family ~n~m~n~ of~ the defendantT oro~ 

the person~~ alleged to be injured by the off~nse 

charged.,. or on whose complaint tha prosecution was 

institutedy-or-~~-~~s-~mp.oyment•~ 
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{iii) S~Tft~ ~ln9 a party adverse to the defenJant in a 

civil actionT or having complained against 0r ~een accused 

by him in a criminal pros~cutionTi 

(iv} Hav+ft~ ~~served on the grand jury whicn found 

the jndictmenty o~ on a coroner•s jury ~hich inquirea into 

the death of a person whose death is the subject of the 

indictment or informationT~ 

(v) Hev~n~ h2Y~ served on a trial jury which hfl~ 

tried another person for the offense chargedwi 

{vi) HeYTft9 hd~ been ~e a_m~m~L of a jury form2rly 

sworn to try the same charge, ~nd-who~e ~e verdict of which 

was set aside or which was discharged without verdicty dfter 

the case was submitted to jt•~ 

{vii) HevT~~ D2Y~ served as a juror in a civil action 

brought against the def~ndant for the act charged as an 

offensewi 

(viii) ~f lL the offense char~ed e~ ~ punish3ble with 

death~ ~+~~--en~e~ta+"f~1--o+ 02~LO~ sue~ conscientious 

opinions as would preclude his finding the defendant 

quilty~1 in which case he must neither be p~rmitt~d nor 

compelJed to serve as a juror·~ 

(ix) HeYT~~ h~ a belief that the punishment fixed 

by la~ is too severe for the offense chargedwi 

(x) Fo~-th~-~~T~t~ftee-of rraving a state of mind on-t~~ 

~ort-~~-~n~-jtlro~ in reference to th8 ca~eT or to eith2r of 
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the parties? which wi++ WQYl~ prevent him from acting with 

entire impartiality and without prejudice to the substantial 

rights of either party. 

t~tL21 All challenges must be interposed before the 

jury is s~~torn, unless the cause of challenge bf! .L:i 

discovered after the jury i 5 sworn and before the 

introjuction of any evidence. •"eft in whjch c~~ the court, 

in its oiscretionL may allow the challenge to be interp~sed. 

t~t~ Each defenaant shall be allowed eight tat 

peremptory challenges in capital cases. six tot in all other 

cases tried in the district court before a ~.,.+Y~t~~t 

pe~~c" !L~~ juryy-e"d-~hree-t3t-+"-e++-~~~es--t~red--+" 

jtlst+ee--c~-the-~ee~e-c~-pc+iee-eetl~~~. Howew~r?-there ~~ 

may not be additional challenges for separate counts charged 

in th~ indictment or information. If th~ indictment or 

information charges a capital offensey as well as lesser 

offenses in separate counts, th~ maxi~um nu~oer of 

chall~nges she++-be ~~eight tat. The state shall be allowed 

the same numiler of ~eremptory challenges as all of th2 

1ef~n1ants. In a eiv++--o~ criminal cas2 triad in th€c 

district court before a s+~-tot-pe~se" ~&=~ ju~y. the 

state and all the defenddnts shall be allowed thrae t3t 

peremptory challenges e3ch. ~-th~-~r~~_in_a_~Limingl 

~~~ln_tng_Qis1riL1-~~-~~re~~~n_a_Jur~~a~L£~n~2i-~ 

nl.L!!l~-~r~'li.~a.n_f>_QrJ.Z..1_!..he.¥-~tl.U~--<itiu_a~ 
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l~ritin~ upon tha~~i~~tllry cnalleo~es L2_~ 

iJ.ll.Q.Ii:;:.QA 

~tLll After the jury is impaneled and sworn, the 

cou~t may direct ~he-~e+e~~+cn-~ 1hiJ.1 one or more alternate 

jurorsy ~~ in the same manner as principal jurorsTL 

whc The alternate j~ shall take the same oath as the 

principal jurors. Each party shall have one additional 

peremptory challenge for each alternate juror. Alternate 

jurors in the order in which they are called shall replace 

jurors who, prior to the time the jury arrives at its Yed+~~ 

verdict, beco~e unable or disqualified to perforu their 

duties. An alternate juror ~he++ ~not join the jury in 

its deliberation unless called upon by the court to replace 

a memoer of the jury. His conduct during the period in which 

the jury is considering its verdict shall be regulated by 

instructions of the trial court. An alternate juror who does 

not r~place a principal juror shall be discharged after the 

jury arrive~ at its verdict. 

thtLal The ju~y shall return a qenerdl verdict to ~acr. 

offense char·~ad. 

t+t1.1.l '.olheny at the close of the state's evidenc2 or 

at the close of all the evidenceT the evi-denc~ is 

insufficient to support a finding or verdict of guilty, the 

court may on its own motion or on the motion of the 

,jefen~a~t~ dis~iss th~ ~ction and discharg~ the defen~dnt. 
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However, the court may dllow the case to be reopened for 

good cause shown." 

Section 32. Sectjon 95-1915, R.C.M. 19479 is am~nded 

to read as follows: 

"95-1915. Ve~dict. tot~ Rettt~n. The verdict ~he++ 

ro~1 be unanimous in all criminal actions. Sue~ Ib~ verdict 

shall be signed by the fore•an and ~eturned by the ju~y to 

the jud]e in open court. 

tbtLU 5~e+-He4'e~eent~" If ther<e are two trt or 

more defendants, the jury, at any time during its 

deliberatjons, may return a verdict or verdicts with respect 

to a defendant or defendants as to whom it has acreed~~ ++ 

~f the ju~y cannot agree with respect to all, the defendant 

or defendants as to whom it does not a~ree may be tried 

again. 

tetL~ EonYietio~-o4'--e-te~~er-8ffen~e• The ctefendJnt 

may be found ~uilty of an offense necessarily included in 

the offense chargedT or of an attempt to commit either the 

offense charged or an offense necessarily included therein 

if the attempt is an offense. 

W~~~~Ve~--~--erfm~--~~--d+st~ft~U~~hed-~"to-~eg~~esy-tfte 

jtlryy-+f-they-eonY+et-the-detend8nty-mn~t-t+"d-th•-d~9~e~-o4' 

the-er+me-ot-whieh-he-+~-~ni+ty. 

tdt.Lll Po++-of--dttry-. Kh"n a verdict is rcturn<•dt th> 

jury shal I be polled at the request of any rarty or upon the 
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court's own motion. If upon the poll there is not the 

ra~uir~d concurrenc~~ tne jury may be directed to retir~ for 

furth~r delib~rations or may be dischargPd.~ 

Section 33. S2ction 95-2004t Q.C.~. 1}47, 

to read as follow~: 

is arr:::nd·~c 

•95-2004. Trial in jtt~tie~ jy~~~~ and pot+ee k~ 

courts. tetLll Method of tr+e+ ~Ligl: 

ttt~ The defendant is entitled to a jury of six t6t 

qualified persons, but meT-eoft~~ftt-to-~-+~~~~r-nttmo~~ 1h~ 

QMti~JlY__ii\jL~IL~eL_l_e..s.L-tila.t.~iA· 

trtLbl A trial by jury may be waived by the consent of 

both p3rties expressed in open court and entered 

docket. 

in th<? 

t3ttkl Questions of law shall be decided by the court 

and questions of fact oy the jury except tbg~~ when a Jury 

trial is wc:tive-d, ~~en the court shall determi n-2- c-Dth 

1uestions of law and g~~ of fact. 

tbtLll Plza of 6tr+rty IIJ,Iil.t.t• 5efore or dur in•J trial~ 

a plea of guilty may be accepted when: 

ttt.La.l the ~bs: uefendant enters a plea of gu i 1 ty in 

op€>n cour tT.i -3nd 

trtL\U n,., .t.b!: court has inform"d the det"ndont or th;o; 

consequences of his plea and of the maximum ~enalty ~rovided 

by law which may be Fmposed u~on acceptance of such ple~. 

tetL~l Presence of Befendant dgfgnQiifit• ~he ~hgag~£ 
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:t!:le._l2fij;~~~~llLL~ll¥-~.L.iLLinLW! l Y• the 

trial may be had in the absence of the defendantt butL if 

his pres.ence is necessary for any purpose, the court may 

require the p~rsonal attendance of the defendant at the 

trial. 

fdt1~l Time to Pre~e~~ ~aLe for ~~+el :trLal• After 

~ plea the defendant ~hett-be i~ entitled to ;e reasonable 

time to prepare f~r trial.• 

Section 34. Section 95-2005, R.c..H. 1947, 

to read as follows: 

is amended 

"95-2005. Formation of trial jury. tot--Number--of 

'*----'A-jtt1"y"-+f\-'j""t:+ee-or-pot+ee-eourt:~hoH--eo"~~t:-~ 

~+~--tbt-per~o"~y-but:-t:h~-pert:+e~-mey-e,ree-t:o-o-"umber-te~~ 

t:ho"-~+~-t6t~Tbt~ Formet:+on-of-~+e+---:fury•--fhe at __ th~ 

:t~ of prepar~b~~~~QUL:t_~L¥-list. the county 

jury co~missiony-ot:-the-t:+me-of-pr~er+n9-t:he-d+~t:r+et-eourt: 

jury-t+rt• shall ;:>repar< a jury list for each ju~t+e"' 

~~~ and pot+ee ~ court within the county. ~ach 1 ist 

shall consist of residents of the appropriate county, city~ 

or town. 5ueh-t+~t Ihe__ll~~ shall bE sel ectcd in any 

reasonable manner which ~"e+~-e"~tl~~ ~~~~fairness, and 

1--t: ~ shall include a numbe..- of names suff i c. i gnt to meet 

the annual jury requirements of the respective court. 

Additional l tsts may be prepared tf requir2-J. The -++~~ li.~ 

shall be filed in the office of the clerk of the district 

-<,~-
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courtA ft"rl--~~~ I~ appropriate list shall De posted in a 

public place in each ~ttefl county. city~ or town. and such 

list shall comprise the trial jury list for the ensuing year 

for such county, city~ or town. 

.L2.~ Trial jurors shall be summoned from the jury 1 ist 

by notifying each Qne orally that he is summoned and of the 

time and place at which his attendance is required. 

Lll The prosecuting attorney and the defendant or his 

attorney shall conduct the examination of prospective 

ju~ors. The court may conduct an additional examination. The 

court may limit the examination by the defendant• his 

attorney~ or the prosecuting attorney if the court believes 

such 2xamination to be improper. 

~l Each party may challenge jurors for cause, and 

each challenge must be tried by the court. The challenge may 

be for any cause enumerat~d in ~eet+o" 95-1909fdt-t~t i±l~ 

o~-t:h+~-e~de. Each defendant shall be allowed thr~e f3t 

peremptory challenges~ and the state shall be allowed the 

same number of peremptory challenJes as all 

defendants.." 

of the 

Section 35. Section 95-2006, R.c.M. 1947, is am~nded 

to read as follows: 

"95-2006. Verdict. tfttLll Retur"• The verdict of the 

jury must in ell cases De q2ne r ,>1. l t shall be returned by 

the JUr'f -":.o the j~doe in op2n court., who must enter..,- .i.t or 
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cause jt to be entered in the minutes. The verdjct of the 

jury must be unanimous. 

tbt.Lll 5,.Yere+-<'lef'e,<"!o"t~ .. When s"veral defendants e~n• 

tried togeth~ry-++ ~the jury cannot 0~ree upon a verdict 

as to all, they ~-l~ may render a verdict as to those in 

re·9ard to who111 they-,;., il-lllill.:i agreeT1. o"-wn-ren-e A judgment 

must be entered accordingly Q.D._t_!J~e.LQj_£.1;, and the case as 

to the rest may be tried by another jury. 

tetLJi Po++-of'-jnryw When a verdict is returned, the 

jury shall ~e polled at the request of any party or upon the 

court's own motion. If upon the poll there 

unanimous concurrence, th2 jury may be directed 

for further deliberations or may be discharged. 

is 

to 

not a 

ret "ir-e 

t<'~tl3i a-r~enor9e---,f'---jnry. The jury cannot be 

discharged after the cause is submitted to themT until they 

h~ve ~greed u~on and r~ndered their verdict, u~less for sood 

cause the court soone~ discharges them." 

Section 36. Section 95-Z007, R.C.M. l947t is amended 

to read as follows: 

"95-2007. S~ntence and judgment. t~tLl1 If a judgment 

of acquittal is rendered1 the defendant must De immediat~ly 

discharged. 

tbtLZi After a pl~a or verdict ~f guiltyT or aft2r a 

judgment ag3inst the def~ndant, the court must d2signate 3 

time for s2nt~ncing. which must be within a reasonable time 
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after the ~~Ling_Qf_thf: verdict or judgment -r~--~~"der,.,;. 

Tne sent2nc~ must be ent~red in the minutes of the court ~s 

soon .:Js. 1 t is imp:Jse.c. 

tetL11 If the def~ndant pleads guiltyT or is convictej 

either by tt12 court or by a jury, the court must impos~ a 

sentence o+--f'tfte--or-+mp~+~o.,ment-or-bot~T-~~-t"~-e~~e-m~y 

b~.-~"~-eett~~-m~T-~~~~~d-~he-e~~ett~~~n-of~~~--~~n~e"ee--~~ 

to--~~-md~mum-~~~te~ee-e+~ow~~-+or-~~~-~ert~e~for-off~"~~· 

~he--eoH~t--mey--+mpo~~---eny---r~a~on~b+@---eendit+o~~---or 

~e~tr~et~o~--on--t"@--~ente"e~--whT~ft-Tt-d~~m~-n~e~~~~~T as 

~u:..ox.~d.__j_o____22::.llQ{a _ _22::_UQhl. __ 1JH:.2JL!;i~5-72J6o4L-__ ,l.!Hl 

~2=ZZQ1• If alcohol or other drugs are involved~ th~ court 

may impose such rehaoil itative medsures as 

.&.QJl~ a.jvi s:~b1 ~ under the circumstances. 

it ~-e~ 

tdt ill The deter.oi nation and imposition of sent?nce 

~~flff-~~ ~ th2 exclusiv~ duty of the court.M 

Section 37. Section 95-2009, R.C.M. 1947, 

to read as follows: 

is amended 

"95-2009. Appeal. t"tLll All cases on nppedl from 

justices• or- p-ol-+e-e ~:t courts must be tried :Jn·_•w in the 

district court and may be tried befor~ ~ jury of six fbt 

wA~eft-may-he-d¥awft-f~em-e++h~r-e~e-~~9ttle~-~~"el-~~-ju~r-ee~ 

No .. -3 ~l£~t~g_g~_QLQYlQ~_irr_Li1le_2lL-~2D~~L-2Q· 

fbtL~ The oefend3nt may appe3l to the district court 

by giving written notice of his intent~on to appeal within 
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~en-dey~-tlOt days after judgment. 

tetili Within ~~+~~y-t30t daysL the entire record of 

the j~~~+ee justice~ or p~l+ee ~ court proceedings shall 

be transferred to the district court or the appeal shall be 

dismissed. It ~~el+-be ~ the duty of the defendant to 

perfect the appeal." 

Section 3B. SecLion 95-2010, R.C.M. 1947• is amended 

to read as follows: 

"95-2010. Disqualification of j~~t+ee~ magistratey or 

justice of the peace. (1} The defendant or the prosecution 

may move the court in writing for the disqualification of a 

jtt~~+ee~ magistrate~ or justice of the peace on the ground 

that ~e the movant cannot have a fair and impartial hearing 

or trial oeforP the jtt~t+eey magistratey or justice of the 

peace. The motion shall be made at least +++teen-fl5t days 

prior to the trial of the case~ or any retrial thereof after 

appeal, except for good cause shown. 

!Zl Upun the filing of ~tte~-e ~~ motionL the j~~~+eeT 

mdjiStrateT or justice of the peace agdinst whom the motion 

is filed shall 00 without authority to act furth~r in the 

criminal action, motion~ or proceedin~ b~t-tn~-~~o•f~fon~ 

e+-tn+~-~eet+en--de--no~--epply ~~_in_-~~~ to the 

arranoement of the calendar, the regulation of the order of 

busin~ss~ the power of transfe~ring the criminal ,-:c~ ion . .Jr 

proceeding to some othe~ courty nor-~o a~ th? 90wer of 

-49-

~ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

2~ 

21 

22 

23 

24 

25 

' 

LC 0040/01 

calli~g in another j~~~+e~T magistratey or justice of the 

p9ace to sit and act in ~~~ Lh£ criminal action or 

proceedin~~ ~~ov+d+ng-thet-no-j~~~+e~~ ttQ magistratey or 

justice of the peace ~he++ ~ so arrange the calendar 3S to 

defeat the purposes of this section. 

Lll Not NQ more than one ttt-j~~+re~ magistrate~ or 

justice of the peace eaft ~be disqualified in the criminal 

action or proceedingy at the instance of the prosecution and 

n~ DQ more than one ttt-j~~~e~ magistratey or justice of 

the peace at the instance of the defendant or defendants. 

Ui £i'--e+t~e~ A party +n-eny--t~e.--ehoYe-~H>1'1t+ened 

~~e++-f++e-the who fj)es a motion e~--~ere+n--p~oY+ded--~~h 

per~y ~--~~n_~ may not complain of any 

reasonable delay as the result thereof. 

l2i ~-p~Y+~+on-o+-t~+~ Ihi~ section ~he++-~ Ls 

inapplicable to any person in any cause involving a direct 

contempt of court. 

trt~ In addition to ~he p~ov+~+~ proyjsj~ of 

~ttb~eet+en--ttt-enT ~~~tions (1) th~fi-i2LL-a defendant 

m~y move at any time for the disqualification of a ja~tTe~T 

maoistratey or justice of th2 peace for cause, support2d by 

affid•vit. Upon the fil in<] of ~~eh ~ motionL the court 

shall conduct a hearin~ and determine the merits of the 

motion." 

Sf·Ctio~ 39. Section 95-21Dlt R.C.~. 19479 is amended 
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to read as follows: 

"95-2101. New trial. tot~ S@~+"+t~o"-end-E~f@etw A 

new trial is d ~~-~~emfftet+on ~~amin2ti2n of tht issue in 

the same court~ before anothe~ jury? after a verdict or 

finding has been rendered~ ~~~-~"@ Th~ granting of a new 

trial places the parties in the same position as if there 

had been no trial. 

fbtLZl Kot+on--~--e--N@w--Tr+e+wtttLal Following a 

verdict or finding of guilty~ the court may grant the 

defendant a new trial 

justice. 

if required in the interest of 

titLQl The motion for a new trial shall oe in writing 

and ~ll~~~_gLQUD~ therefor. 11 shall be filed by 

~ 

the defendant within th+~ty-f30t days following a verdict or 

finding of guilty. Reasonable notice of the motion shall be 

served dpon ~n th8 state. 

f3t--~h@--mot+on--for--o--n@w--t~+e+--~h~++-~p@e+fy-t~e 

9~o~nds-ther~fo~. 

(c) •+t@rnet+Ye-•~tho~ty--of--the--Eoa~t--on--H@e~+n9 

Hotion-~o~-N~w-~~~e+• On hearing the motion for a new trial• 

if justified by law and the weight of the evidence• the 

court may: 

+•lll Seny ~U¥ the motion~~ 

rwLiil 6~ent SL2rrt a new tri3lTi or 

3•1llll Kodt+y m~ or change the verdict or finding 

-Sl-
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oy f~~d+~~-t~e--de+~"~a~t-~tt~+~y-of-e-le~~~r-~e~ree-o+-t~~ 

~~~me-eh~r~T finding the oefendant gujlty of d l~sser 

included crime or finding the defendant not ~~uilty. 1' 

~ectiol·, 40. Section 95-2202• R.C.H. 1947• is 2m ndcd 

to reaa as follows: 

"95-2202. 5efttenee---t'lftd RlillQil.LiJlS judgment .mQ 

~nouncjng sentence. tt'lt~ The judgment shall be rendered 

in open court. 

t~t!Zi If the verdict or finding is not juilty~ 

judgment shall be rendered immediately and the dafendant 

shall be discharged from custody or from the obligation of 

his bai 1 bont!1-~Pt as pr!U'li1!i:..IL...i!L22=..l.'l.U>• 

tetLll If the verdict or findin<J is ·:JUilty~ sent2nce 

shall be pronounced and judgment 

reasonable time." 

rendered within Cl 

Section 41. Section ~S-2206• R.C.M. 1947• is am~nded 

to read as follows: 

"95-2206. Sentence. L~ Whenever ~~y ~ person has o~2n 

found gullty of e-er-i-rne-ot"' .an offense. upon a v~rdict ur a 

plea of guilty~ the court may: 

fitL£1 Be~e~ ~L imposition of sEntence for a p~riod 

not -t:o-P~ef!ed-oA~ g:~!:;;_ggQ.i!l.9 tlt year for zny mis.dem2anort .QL 

for a perioo not to-@~eee~-t~ree ~ggin9 t3t years for any 

felony. The sentencing judge may impose upon th~ defendant 

any reasona~le restrictio~s or conditions durjng the p2riod 

-52-



2 

3 

4 

s 

b 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

1o 

1 l 

18 

19 

20 

21 

22 

23 

24 

25 

• 
LC 0040/01 

of the deferred imposition. Such reasonable restrictions or 

conditions may include: 

f8tLil jail base release; 

tbtLill jail time not ~o-~xe~~d-nfn~~y exceeding f90t 

days.i 

tetLiill conditions for probation; 

tttt.l..l..tl restitution; 

t~t..ua any other reasonable conditions ~~-tl 

considered necessa~y for 

protection of society; QL 

rehat>ilitation or for the 

t~t~ any combination of the above•i 

trtLhl Susp~d suspend execution of sentence up to the 

maximum sentence allowed for the particular offense. The 

sentencing judge may impose on the defendant any reasonaole 

restrictions during the period of suspended sentence. Such 

reason~ole restrictions may include: 

~tLll jail base release; 

tbtLill jail time not to-~~ed exceeding t90t days; 

t~tLllll conditions for probation; 

tdt.i..iYl 

t~t.J..YJ. 

~;~ns i dere\1 

restitution; 

any other 

necessary 

protection of society; 

reasonable conditions d.,~ .. ,.,d 

for reha:>ilitation or for th-E" 

t+tLYil any combination of the above•~ 

±+-any-r~~trfet+o~~-~r--eo"d+tfon~--e~~--Y+o+~~~dT--~~1 
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etops~d--t+mey--exeep~--jott--~rmey--shatt--no~--he-o-ere~t 

aqo+nst-~he--senteneey--unte~s--~he--eourt--shntt--ft~her•+~e 

ord~~-

t3tL~ +mpose ~a fine as provided by law for the 

offense•i 

~t~ Ec~ ~Lt the defendant to a correctional 

institution with or without~ fine ~~-UL~ 

the offense._;. 

by 1 aw fo~ 

t5tLel +mpose ~ any combination of subsections 

trt .Ll.l..UU • t3t .l.l..l.[O • or-t ... t .iHllLLlll.dl "".,.,.. • 

LZl--If-any restrjctipns or ~ditjons imposed under 

~bsectton L~or (l}fhl are vjolatedr any~sed tjma, 

~~~L_jillL_liJll.la_ shall __illi.L~a credit against .t.he. 

~entencsa.JL!lless tbe Coyrt orders otherw i sg. 

t6tL3l !a) The district court ~ay also impose any of 

the following restrictions or conditions on the ab~e 

sentenc~ RLQYl~ for jn ~~UDL-111 which it ~ems 

~~ necessary to obtain the objee~+ve ~L~ of 

rehabilitation and the protection of society: 

tatLil 

offic.e; 

prohibit the jefendant the right to hold public 

tatilll prohibit the defendant the right to own or 

carry a danqerous weapon; 

tetillil prohibit freedom of association; 

tetliYl prohibit freedom of movement; 
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t~t~ any other limitation reasonably related to the 

objectives of rehabilitation or and the protection of 

soc~ety. 

t~tLQl The jud~e in th~-jtt~t+~e 2-l~~~~L-~~L-_QL 

~LQal court 3he++ ~ not have the authority to 

restrict an individual•s rights as enume~ated in subsection 

tot .U .. H.al• 

til. ,....., ! JUdge.t..__!Rg~t.Ja_Q.Lj!Ltl.i_"-fl._QLU!~~ 

who has suspended the execution of a sentence or deferred 

the imposition of a sentence of imprisonment under this 

sectiony or his successor~ is authorized ~heree+~ery-+ft--h~~ 

d~se~~~+on, during the p~~iod of ~~eh ~suspended sentence 

or deferred imposition of sentence~_ln_his discre~ to 

revoke ~tteh ~ suspension or impose sentence and o~der ~ueft 

Ul!;: person c ).nmi tted.,.~ or ~ may ~. in his discretion, 

order the prisoner placed under the jurisdiction of tn~ 

~tot~ board of pardons as provided by l~w.,. or rEtain such 

jurisdiction with thf~ hi~ court. Prior to the r~vocation of 

an o~der suspending or deferring the imposition of sentence. 

the person affected shall be given a hearin].• 

Section 42. Section 95-2206.1. R.C.M. 1947, is am~nded 

to read as follows: 

"95-2206.1. Sentence to death. Wk~" ~heneyer a p~rson 

~~-eo~~~t~-o+-~~ b~~~£D_fuuuo~~Qf-~n_ufLe~~~n 

~ verdjc~--1LL-~-Il£~ull~~~_cuuLt_~1_if_Lhe offense 
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i~ pu~ishabl~ by death or imprisonment, th~--e~art--m~~ 

5entence the offender to death or imp~isonm~nt.~ 

Section 43. Section 95-2206.5, R.C.M. 1947, is ;Jm.::nd2d 

to read as follows: 

K95-2206.5. dne~e~~+----~e~+gnet~on D~~UQtiQD of 

persistent felony o++~n~~ QL[gn~ for purposes of porole 

eligibility. (1} Wh~~-~n--o++eneer--ho~--been--preY~eo~+y 

~e"v+e~ed-o~-e-~~~ony-~ftd~he-pre~~"~-o~+~ft~e--~~--e--~~eo"d 

fe+ony-~om-+tt~d-on-a-d~ff~r~nt-o~eo~~on-th~n-the-f~r~t~-th~ 

I~ sentencing court shall designate the .an offend~r a 

peroistent felony offender for purposes of eligibility for 

parole und~r ~~et+~n 95-3214.,.-p~o•+~~ Lf_tb~_uf£~: 

(a) t~e--p~~•+ott~-f~+&ny-eOftY+~t+on-wo~-fo~-~n-~f~n~e 

eom~tted-+n-th~~-~tete-o~-e"y-othe~-jtt~~~d~~t+on-+or--~h+e" 

e--~ent~ne~--to--e-t~rm-or-~mprT~o~m~~~-T"-~~e~~~-of-on~-t~t 

yee~-e~tt~d-h~v~-b~e"-~mpo~edt-e~d i~~~fiU~-~~-~~r~~~nt 

f_!l]_Q!l_t_Q_f.f'liLQtl........i!l_22=l.21lli~d 

tbt--+e~~-tnen-f~~~-t5t-yeer~-newe-~tep~ed-b•tw~en--tht 

eomm~~~+o"-~~-tn~-pre~~nt-orf~"~~-and-~Tth~r+ 

t~t--tne-pr~~+oc~-~~to"y-eo~•fctio~T-or 

t+~+-~fi~-o~+end~~L~-~~~ea~e-e"-~a~e+~-~r-~eAe~w~5~-f~effi 

p~~seR--e~--e~R~--eomm+~ft~nt--~mp~ed--a~--~--r~5~~~-o~-~h~ 

p~eY+~tl~-~~~o"y-eo"v+e~~en~-~"d 

tet~Ql the-of~ender was mo~~-th~n-e~~ftte~n-f1Pt y~ars 

of aga ~~L at the time of the commission of tha present 
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offense. 

+rt--•---pr~~iotl~---fetony---eon•+et+on--~he++--~t--he 

eon~idered-for-th~-ptlr~e~-of-th+~-~~et+on-~f-the--offender 

"e~--be~"--p~rden~d--on--~h~-g~oand~-of-+n~oeeneey-or-+T-~~e 

eo"•+et+Oft--hftft--beeft--~et--e~fde--+n--e"y---po~t-~on•+et~ 

fleeri"9• 

tS1Lll A judicial determination ef ~~2[fendcr is 

2 pe~sistent felony offender unde~ this section may be made 

only when the conviction for the present offense occu~s 

afte~ July 1, 1975.• 

Section 44. Section 95-2209, R.c.M. 1947, is am2nded 

to ~ead as follows: 

"95-2209. Entry of judgment end--jtld~~~t--ro+t. When 

judjment upon a convjction is rendered~ the clerk must cnte~ 

~A~--~em@ ~ in the minutes. stating briefly the offense for 

which the conviction was had, and the fact of ?rior 

convictions• fif anyt~~ end ~ must, within ~+~e-t5t aays, 

annex together 3nd file the following papersT--w~~eft--•f~l 

~o"~tittlte-the-jtld9ment-rott: 

(l) Th~ ~ indictment or information and a copy of 

the minute5 of the arrai1nment• pleas~ and mot;onswi 

(2) A g copy of the minutes of the tri3lwi 

(3) ~he~ instructions given or ~efused and th~ 

endorsements thereonwi 

(4) * ~ copy of tne judgment." 

-<;1-

" 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

!2 

13 

14 

15 

16 

17 

1a 

19 

28 

21 

22 

23 

24 

Z':i 

'I 

LC 0040/01 

Section 45. S2ction 95-2ZZ4, R.C.M. l947t is amended 

to read as follows: 

"95-2224. Pr+~on~-ftot-egeftt~-or Penalty for _t.reatinQ 

w:isoner ~ involuntary servant. Sc--p~f~o"~r--+~-~~~ 

e&m~ty-under-~e-p~~~n~-of-thi~-8et-~h~~+--be--de~ 

te--be-en-egeftty-or-ift~oTtlftt~y-~er~~ftt-of-the-dep~rteent-or 

of-the-~ae~•+~rng-egeftey-white--ret~e~ed--from--eonfiftem~ftt 

ptlr~u~t--to--th~--ter~--ef-the-f~to~gh-p~gremw--Ab~e-e~ 

thi~~~et+&n-~hett-&e-deemed-eff+e+e+--+~eondttet-~~aant-tft 

~~~-~e~.--~E•K•--r9~~. An__QLLjce~ or ~ployee of ~ 

li~a~t.__pr:._____llL the supervising_ a-~eocy lolblL-treats -" 

p~r_-~rticjpatjog jo tne_ furlough progLRm_~_an 

inY~untary ~~~LtY-Qi_QLfjcja1 misconduct and~ 

ll~<I~Jl~~~~h" 

Section 46. Section 95-2229, R.C.M. 1947, 

to read as follows: 

is amended 

"95-2229. ~re~f+e Qjsposjtjpn pf traffic fines 

collectea from jtl~en+te--o+~eftders--d+~pos+t+on ju~~~· 

All fines collected by the district courts f~om child~en 

under ~ighte~ft-tlSt years of aye for unlawful op~ration of 

motor vehicles re~tltt+n~--f~ ~_tng_~~f tr,ffic 

summonses issued by ~ft~ peace officers of ~ft~ citiesT ~L 

counties~ or by highway patrolmen. together with that 

portion of the fines whLch is specified in ~~etfeft 75-79031 

shall be retained by th2 county tr~asurer of th~ county in 
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which the offense occurred and at the end of each month 

distributed as follows: 

t"till .-.;.,., ... E..i!!= collected as the result of 

summonses issued by city po~+~~ ~~e officers shall be 

distributed to the city in which th~ pot+~e ~~ offic~r is 

employedy and credited to the city general fund•• 

fhtl.ll f'+ne.., tilli:.~ collected as the result of 

summonses issued by county peace officers shall be ret3ined 

by the county treasurer and credited to the county road 

fund~• 

tetL}l f'+tte... ~ collected as the result of 

summonses issued by state highway patrolmen shall be paid to 

the state treasurer of Montana~ ond-by-h+m-ered+ted ~ 

~~11~~1_~ to the general fund of the state~. 

tet~ thet Ihdt ~ortion of the finesT-e ... -~~oY+d~-fo~ 

l!:b..L~;.!!__i_L~if..i.!W in ... .,et+o,., 7~-7903T shall oe p~i d to the 

state treasurer of Kontana1 ettd-by-hfm-e~ed+ted ~~ull 

~-Lt to th~ automobile driver education account in the 

earmarked revenue fund." 

Section 47. Section 95-2403, R.~.M. 1947 9 is amended 

to read as follows: 

"95-2403. Scope of appeal .t<:~_!i'til.ll• tetill Except as 

authorized by this eode tLtl&• the state may not appeal in J 

crtminal case. 

fbtLZl The state may appeal from any court order or 
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jud;m,~nt the substantive effect of which results in: 

tt--tl.ill dismis5ing a Cdse; 

trt..tQ..l modi fyjng .. )I" chanqina the v-erdict as pruvl dej 

in ..,eetio" ?5-2101 tet-t3ti 

t'>t .Ltl ·; r cmt i ng a new tria 1; 

t~tLdl quashing an arrest or search warrant; 

tS7~ suppressio~ evidence; 

fbi~ suppressing a confession or admiss~on; or 

t'~'t.L.:l.l -Jranting or denyin<:; change of venu,.• 

Section -48. Section 95-2426, R.C.M:. 1947, is ..Jm~nded 

to read as follows: 

•95-2426. 6eter~+ttet+on--o~--epp~t ~.i.Qn__Leyjewin~ 

~ourt may take. On appe3l the reviewing court ~ay: 

{l) Reyer~e r~~· affirm1 or modify the jud0ment or 

order from which the appe.3l is taken; 

(2) 5et ~;;side. affirm1 or modify 3ny or all of the 

proceedings subsequent to or dependent upon the jujgment o~ 

order- from which the appeal is taken; 

(3) R~d~ee-the-degrep-of ~~~ the off~nse of «hich 

the arJp-ellant was convicted .tQ__~_k!t.Se.J:._inti.uded offense; 

(4) R~fl~e~ £~~g Lhe ;unishmtnt impos~d by ~he trial 

court; or 

( i) 81""-d-~-r Q[.Q_~ a new tria 1 if justice so ..- 2 qui r -':'S. u 

Section 49. Section 95-2601, R.c.~. 1947• 

to r~~d as follows: 

-&0-
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~95-2601. P~t+t+an-+n-the-tr~~-eo~rt ~lL~~~~_in 

~ validity -2~ntence may b~hallen~eQ. Any~ p2rson 

adjudged guilty of an offense in a court of record who has 

no adequate remeoy of appeal and who claims ~ sant~nce 

was imposed in violation of the constitution or th~ laws of 

this state or the e&n~t+tu~n ~stitytjon of the United 

States, or that the court was without jurisdiction to impose 

~tteh tn~ sentence. or that th~ sentence was in excess of the 

maximum authorized by 

collateral at tacky 

available under a writ 

lawy or is otherwise subject to 

upon any ground of alleged error 

of habeas corpus, writ of coram 

nobis, or other eamaaft-~aw kQMmQD_~ or statutory remedy 

may •ove petition the court which imposed the sentence~ or 

the supreme court~ or any justice of the supreme court to 

vacate, set aside, or correct the sentenc~.· 

Section 50. S~ction 95-2604, R.C.M. 1947, 

to read as follows: 

is am.z.nded 

"95-;,6)4. Plhcn met+on ~.il..Ul.n may be m-ede fi..l...il.il• A 

mot+on petition for such relief may be made ~ at any 

ti~e after conviction. 1
' 

Section ~1. 5ectian 95-2605• R.C.M. 1947, is am~nded 

~o read as follows: 

•95-2605. Proceedings on the petition. ~Unless the 

mot-i-on :p!liJ.J.i.QD and the files and recordS of the C c)<, .• ; 

conclusively show that the p~+~oner :p~~ is entitl~d 
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to no reli~f, the court shall cause notice thereof to b2 

served upon t~e county attorney in the county in which the 

conviction took place, grant a prompt hearing thereon, 

determine the issue~ and ~ake findings of fact and 

conclusions with respect thereto. 

12.1 The court may receive proof by affidavits, 

depositions. oral testimony~ or other evidence. In its 

discretion the court may order the petitioner brought before 

the court for the hearing. 

~ If the court finds in favor of the petitioner, it 

shall enter an appropriate order with respect to the 

judg01ent or sentence in the former proceedings and such 

sup~lementary orders as to reassignment, retrial, custody, 

bail~ or discharge as may oe necessary and proper. If the 

court finds for the state1 the petitioner shall be returned 

to the custody of the person to whom the writ was directed." 

Section 52. Section 95-2606, R.C.H. 1947, is amended 

to read as follows: 

"95-2606. Record must be kept. A court which 

E:ntertains ~o~~e~ ~Lon pu~sudnt to this chapt2r must 

keep a record of the proceedings and enter its findings ana 

conclusions.n 

Section 53. Section 95-2608, R.c.~. 1947, is amended 

to re~d as f~llows: 

''9~-2608. Review. Either the petitioner or the state 

-62-



2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~ 

LC 0040/01 

may appeal to the supreme court of Montana from an order 

entered on the mot+e~ ~i2n· Tne appeal ~h~++ ~ be 

taken within ~+~-tot mon~hs from the entry of the order." 

Section 54. Section 95-2902, R.C.M. 1947t is am~nd~d 

to read as follows: 

~95-2902. R~asonable doubt as to d~9~~~ ~~b offense 

convicts only of +ow~t ~_Qff~· ~hen it ap~ears 

beyond a~onable dQYUt that the defendant has committed e 

p~b++e ~ offensey-e~ ~ there is reasonable ~rou~d--o+ 

doubt +"--wh+eh--e+-two-~-•ore-d~gr~e~ ~2-~~~ he is 

guilty of 'a 'gjyen 'offense 'a( one _QL__mQie__l~_i~~ 

Q~~~· he ee" ~¥-~ be convicted of the +o•~~t-o~-~tteh 

d~ee,.--ort+y gr~~_iru;l,uded offense abQut whi cb.__t.!utULl~ 

no reason~~·· 

Section 55. Section 95-3004• R.C.H. 1947, 

to read as follows: 

is am-.-.nded 

"95-3004. +h~-bn~d~" ~en_gf_tbe_~dte in e homicide 

trial. tetLl! In a homicide trial, before dO extrajudicial 

confession may be admitted into ~videncet the state must 

introduce independent evidence tending to establish the 

deathT and tb~t that the death was caused by a cri~inal 

agency. 

tbt~Ll In a deliberate homicid2, knowl~d9e or purpose 

may be inferred from the fact that the accused committ~d a 

homicide and no circumstances o~ af mitigation9 excuse~ or 
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is am~~nded 

"95-30Ll. Comp~tency of h~~bend-s"d-w+fe-e~-w+~"~~~e~ 

~~· EXCPpt with the consent of bothT or in cases of 

criminal violence ~~Oft-ofte by Q~-YRQll the other, ~~-~n-ee~~ 

ef abandonmentT or neglect of children by eitner party, or 

o~ abandonment or neglect of th~-w~e Qng by the ~~~b~"d 

~. neither htt~bft~d--~~---~f~ ~QU~ is a competent 

witness for or against the other in a criminal uction or 

proceeding to which one or both are parties.• 

Section 57. s~cti3n 95-3012 9 R.C.M. 1947, ~s dl~?nded 

to read as follows: 

"95-3012. Testimony of person legally accountable. A 

conviction cannot be had on the testimony of one responsible 

or le~ally accountable forth~ same offense. as aefined in 

~~etiofl 94-Z-106, unless he thg testimQny is corroborated by 

other evidence~ which in i tsel fy and without the aid 0f the 

testimony ~f the one r~s~onsible or leJally accountahle for 

the same 0ffense~ t£nds tG connect the defen~ant ~ith th2 

commission of the offense~~ enrl-~he Th~ corroboration is not 

sufficient~ jf it mer€1y shows the commission of the 

offenseT or the ctrcumstances thereof.H 

Section 58. Section 95-3110, R.C.Mo 1947, 

to redd as follows: 
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"95-3110. Rights of accused pe~sons -- ~pp++eat+~-for 

•~+t--of habeas co~pus. Ll~ No person arrested upon such 

wa~rant s~a++ ~be delive~ed over to the agent whom the 

executive authority demanding him sholt-heye ~appointed 

to receive him unless he ~holt-be~ first taken forthwfth 

withoUt ~ before a judge of a court of record in this 

state, who shall inform him of the demand made for his 

surrender and of the crime with which he is chargedy and 

whet ~ he has the right to demand and p~ocure legal 

counsel~£ 

1Zl ftft~--+f ~f the prisoner or his counsel she+t-stote 

~~that he or they desire to test the legality of his 

arrest, the judge of s~eh ~court of record shall fix a 

r~asonable time to be allowed him within which to apply for 

a writ of habeas corpus. When ~~eh ~writ is applied for, 

notice thereofy and of the time and place of hearing 

thereony shall be giv~n to the prosecuting officer of the 

county in which the arrest +~ ~ made and in which the 

accused is in custodyT and to the ~o+~ agent of the 

d~manding state." 

Section 59. Section 95-3113• R.c.M. 1947, 

to read as follows: 

•95-3113. Arrest of accused before 

is am2nded 

mak; ng of 

requisition. ilL!_jwi~_UJ:_ma~:t.Lll~L..>lf_!.hlL~li!!.~-ill2ll 

l~~~o.L.lli=tled to an lL-~<K .. iLc.ff.i=-=arul..ir4-.t.hs: 
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officer .t.Q__~end the pecsop nam~~~Levec the 

12.':!~~ found in .t,hjs_s..t.ate and to _hti_n~_tb!LJl.IU:ftnn 

Q.clQLg_.t.!l!L.li!~L>ml!.-lllh.et.~.!l~~~_o..r._~w:.Llth.Q 

QL__l![hic:h~~>lll.ai I able lrl_o..[_~~_o.f access__ta_.t.he_ 

Jllace whet.!L.t.lliL.a.u:.ti1_is.._made to answer :th!L~UIJL_o.r: 

~~~_a!Ligavi.t. whenev.!lr: Wheneve~ 

Lgl ony ~person ~ithin this state ~no+~-be ~charged 

on the oath of eny ~ credible person befo~e eny ~ judge or 

magistrate ef-tn+~-~tote with the commission of ftftY a crime 

in ony~o~n~ another state~ and~ except in cases arising 

under seet~on 95-3106~ with having fled from justice~ or~ 

with having been convicted of a crime in that state and 

having escaped from confinementy or having broken the terms 

of his bail, probation, or paroleyi or 

Lb1 whefteve¥ a complaint sna+t--heye--been .i~ made 

before eny th.!l judge or magistrate Tn-thTs-stote setting 

forth on the affidavit of eny a credible person in another-

state that a crime has been committed in s~h ~ other 

state and that the accused ~ell.!l~2-tD~.iu__thjs st~ 

anQ has been charged in ~oeh .t.~-Q~ stat~ with~ 

ill the commission of the crimeT and~ except in c~ses 

arising under ~eet+en 95-3106, ~s havin9 

justiceyi or 

fled from 

LLil w+th having been convicted of a crime in that 

stat~ 3nd navinq escaped from bail, probation, or parole~ 
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end-i~-b~+ieyee-~o-b~-+n-~~i~-~~e~~~-~h~-jtt~~-or-ma9+~~rete 

~ho++---i5~~--e--wer~en~--diree~ed--to--eny--~eeee--o~~ieer 

eommendin9--h+m--~e--o~prehend--the--pe~on--nemed--~~ere+nT 

wher~er--he--mey--be--~oand-+n-~h+~-~~etey-end-to-br+ng-h+m 

b~~or~-~h~-~eme-or-eny-other-jadgey-meg+~tre~e-or-eoart--~o 

or--wh+eh-mey-be-eye++eb+e-in-or-eonyen+~nt-o~-eeee~~-to-~he 

p+eee-where-~he-erre~t-mey-be--med~--to--enewer--eherge--or 

eomp+ein~-e~d-e~++dew+t-end-e 

Lli__! certified copy of the sworn charge or complaint 

or~ affidavit upon which the ~arrant is issued shall 

attached to the warrant.• 

be 

Section 60. Section 95-3117, R.C.M. 1947, is amended 

to read as follows: 

•95-3117. Extension of tiMe of commitment adjournment. 

If tha accused is not arrested under ~ warrant of the 

1overnor by the expiration of the time specified in the 

warrant• bond• or undertaking, a judge or maaistrate may 

discharge him or may recommjt him for a further reriod of 

e+xty-toOt days or a supreme court justice or eo~nty 

districL-=U jud:)e may again take bail for his df>pearance 

and surrender, as provided in seet+on 95-3116, bat-w+th f2L 

a period not to exceed e+~~y-t60t days after the datA of 

~t:2e-h 1.b~ new bond or undertaking.• 

Section 61. Section 95-3120, R.C.M. 1947, 

to read as follows: 
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"95-3120. Guilt or innocence of accused9 when inquire1 

into. The ~uilt or innocence of the accused as to the cri~e 

of which he is ch2rged may not be inquired into Ly th? 

qovernory or in any proc-eeding after the de:..m.Jnd for 

extradition eeeo~en~ee-ey-e-eher9e-o~-er+me-+~--f~~B+--+~m 

e~--eheve provided fQL__in__22=~ ~~e+f--heve ~ been 

presented to the governor, except as it may b~ involved in 

identifying the person held as the person chargsd with the 

crJme.• 

Section 62. Section 95-3123, R.C.M. 1947, 

to read as follows: 

is am:nded 

n95-3123. Ap~lication for issuance of requisition--by 

whom-aede--eont~t~. +•Lli ~hen the return to this state of 

a person charged with Q crime in this state is re~uired, the 

~rosecuting atto~ney shall present to the JOVsrnor his 

written application for a requisition for the return of the 

person charge dy .._ 1- .. - -wh1-eh I.lliLiUl.Ql~i.o:n_ID.iULU~-~.e. 

nilm.L.Q.f. the per s.on -so char-ged, the crime char :;;ed ag;J i nst 

hi mt the approximate time .. p 1 ace~ a no circumstances of •t s 

commission., .arul the state in which he is bPl ieved to be., 

inc1ud1ng the location of th?. accused therein at the time 

the application is made~ and--eert+fy+"1 l1-~ll--~~~if~ 

that.., in the opinion of the ~n+d prosecuting attorney the 

ends of justice require the arrest and return of the ~ccused 

to this state for trial and that the proceeding is not Q.e.~ 
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•nstituted LO enforce a ~rjvate claim. 

ttw!21 When the return to this state is required of a 

person who has betn convicted of a crime in this state and 

~~s 2~Cdped from confin~m~nt or broken th2 t~rm~ of his 

h~il~ probation1 or parole, the prosecutin~ attorney of the 

county tn wt-ich the off~ns.e was commi ttedr th.a parole bo . .::.rdt 

~Jr th~ warden of the institution or sheriff 

from which the escape was madey shall 

of the 

present 

C')Unty 

to the 

~overnor a written application for a requisjtion for the 

return of ~tte~ th~ persony~ +"-wh~h It~ application shall 

be-~tete<l !i.t..all the name of the person, the crime of ·.,hi ch 

he was convicted~ th~ circumstdnces of his. escap~ from 

confinement or of the breach of the terms of his bail, 

probation~ or parole, ~ the state in which he is believed 

to DE!., including the location of th-2 person therein at the 

time ~ application ts made. 

ttt~Lll The application snall be verified by 

C~tfidavit. cothe=t-+-be eKecuted in duplicate1 . .nd ~he+=t---!oe 

~ccompaniud '1y t~o certified co~ies of th~~ 

~ indictm~nt returnedT~ or 

iUl information and affidavit filedTi e~-ef-the 

1tl complaint mad~ tfJ tho2 jud<je or ma-:-Jjstrate.., st,!tin_~ 

the offense with which the accused is char<Jed.-i .,,.-ei'-t,.,,. 

LQl jud~ment of convictioni or 

Lel of-the sentence. 
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~l The prosecuting officer, parole ooard, warden~ or 

sheriff ~nay also attach such further affid-,vits r.nd other 

docum'nts in duplicate as he ~h.,=t-'1--<1~ k2!1!i.~ ,..rop>r t.::. 

o~ submittej with ~ue" ~application. 

Ul Om' copy of the app l icati on, with the action of 

the government indicatad by endorsement thereon• and on2 of 

the certified copies of the i ndictm~nt, compldi nt, 

i nf or mat i ony and 3ffidavits, .,,.--of--t~e jud,;ment of 

conviction1 or of-the sentence shall be filed in the office 

of the secretary of state to remain of record in that 

office. The other copies of all papers shall be forwarded 

with the governor•s requisition." 

Section 63. Section 95-3125, 

to read as follows: 

R.C.M. 1947, is am2nded 

"S:S-3125. No--~~--to--be--p~+e--to--p~h++e--off~ee~ 

proe~r+"a---~urr~"d~r ~itlj_Q!l.:i___ _ _Q!L__t_QJ~Uliill~Qll_lil.J: 

s~L.s.lin~ retYLO__Qf_~~- No compens~tiono fe-2.1 or 

reward of any kino e~" m.d)'. be pai1 to <1r rec~ived :>y a 

~ublic officer of this statey or other persony for a service 

renUered in pro~urtng from the yovernor the ~~manj mentjoned 

jn ~ee~+efl ~~-3124~ ~ ror th~ surr~nder of th~ tugitiv ~ or 

for cc)nveyjng him to this ~tateT or det2inin- him ther~in, 

except as provided fo~ in cotaeh--~eet~oft 22~~-~ 

22=.ll21:ti·" 

Sect~o~ 64. s~ction 95-312•J, ~.c.~~. 1947• is amend.ad 
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to read as follows: 

"95-3,1.29. Nonwaiver by th; s sta:e. "Jot hi OJ ~~ 

in this dct eo"~~+~ee-~ft~+~ ~ be ~~~~d--to--eo~~++tttt~ 

~~rgg a waiver vy this state of its righty power~ or 

privileJe to try ~tteh ~ demanded person from fQL__a crime 

committed within thts statey or of its rignt, pawerL or 

privilege to re'Ja in custody of ~tteh .the person by 

extradition ~roceedings or otherwise for the purpose of 

trial., e sentence.%. o~ punishment for e..,y .a crime committed 

within this stateyi nor ~h~+ ~~any proceedings had under 

this act which result inT or fail to result in~ ext~adition 

be d~~d ~~red in any way a waiver by this state of 

any of its rights, privileges 1 or jurisdiction +ft--~y--w~y 

Whft~S:Oe"''"e~•" 

Section 65. S~ction 95-3206• R.C.M. 1947 9 is amended 

to redd as follows: 

"95-3206. Orders, records. r2port =----r~~~Qill~ 

~Qllfi~Lali~· L~ Decisions of the ~oard shall be by 

majority vote. The 0rders of the board are not reviewable 

except a~ to campl i ance of .U.!.!:L.tl:ll.;: terms of this act. 

121 The department o+-+ft~~+~u~~o~~ shall keep a r2cord 

of the board's acts and decisions available to the oub1 ic. 

Howev~r, all social records., including the p.,.._~-'5-ent~l"'''e~ 

~~~~ report. the p~~-pe~o+~ QLg~ report~ and the 

supervision history obtained in the discharge of official 
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duty by the department• shall be confidential and shall not 

~e uis~l0sed directly or indirectly to anyone oth~r tha~ tn~ 

members of thD board or d jud;e. The board or 2 court m~y in 

its Jiscretion, when the best ~~t~~~~~ ~~~or w2lfar2 

of a oarticular defendant or priso~er mak~s such action 

d~sir~b1e or nelpful. permit the inspection of th2 report or 

any parts thereof by the prisoner or his attorney." 

Section 66. Section 95-3214. R.t.M. 1947, is amended 

to re~d as follows: 

"9~-3214. Parole authority and proc~dure. (l) ~he 

S uiL~' ;..t _ _tiL-i.l:ll.;:_f_Q]_l.mt._iD..Il--L.i!S.llktlQ!llL-----l..he. boa r d ~ h a l 1 

release on parole~ by appropriate orderT any person confined 

in the Montana state ~rison, except pe~sons under sent~nce 

of j.'Jath., when in its op in i on there j s rea s 0:1 .i u l e 

probability that the prisoner can be released without 

detriment to hims21f or to tha communityT-p~ov+d~ft: 

(a} ~~d~--"e HQ convict serving a tiffie sentence~~~++ 

ma~ be paroled until he has served at least one-qu~rter 

ttt~t of his full term• less i.h~ good time ~t+ow~"~e~-of~y 

e~ allo~ providea fQL in ~~et+o" BD-l9J5~L--~L-_12__lL2 

Y22L2-_YQQn__ni~-t~r~L~hich2ver~_less. ~xee~t-tfl~t-fto ~Q 

convict desjgnated a ~ersistent felony offen~~r und~r 

~ee-e1--eP"t 95-2206.5 may be paroled until he has. serv2d aL 

least onE--tn:i rd ttt-3t of his full term~ 1 ess ~ -;,·Jod time 

~f+owa"e~~---o~fT--e~ &llQ~£n~ prGv~ded LQL in ~eetTon 
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80-19051-2£_~7 l/2 years u~_hl~-~ID%-~ik~~~~- • 

~+~~~-o~~e"fte~-~e~Y+"~-~-~+me-~e"~e"ee-mey-be-~e~o+~--~+~e~ 

h~--~o~--~~vedy--tt~o~--"~s--~e~m--e~--~~"t~ne~.--twe+y~-~ft~ 

ene-ne++-tti-ttzt-yee~~---•-pe~~+~~e"~--~e+ony--e~~e"de~--e~ 

fte~+"eo--+n--~ee~o"--~-~~eow5--mey-be-pe~o+ed-e~~e~-he-he~ 

~~~verly-~~oft-"~s-~rm-of-se~~~n~ey--~~vente~n--enrl--oMe-he~f 

tt~-+tzt-ye~~~-

(b) No 

paroled until 

convict serving a life sent~nce ~"el~ ~be 

he has served th~ty-t30t years, less the good 

time e++ow""ee~o++~-a~ ~ll~ provided f2L in ~eet+o" 

80-190~. 

.U.L~~--~L_b!L~Ld.ultlL_2D.ll_i.w:___t.tlil~ilt. 

.i!l.t.titit..:i_2!._~ y and no~£L.2l!:aLd,_Qf__u~u~__a 

J:iti!W:.t..iJl.!l__Q_f_~:t..e.~lLQ.L..Ua.L®!U._A_jlJ:.llQ!l.eL_~Llle_....lll.a!:&.d 

Q!!Jhl.Ll:.liL!Wl;t_l!!!l..;ill_i.b!L~Ld_~li:e.J£3l~ that he~-~~ _.:till! 

w j I I j ng ~lllll~!LQ~lli~~_a_laJC.all.i..lti.!J.S-~l.t..li.lillL 

~tLli--~ Within ~wo--tZt months after his admission 

and ct such inter-vrtl s. t:1..;oreafter as it d~termi nes, tne b,)ard 

shall consid;.!r .all pertinent information re.Jardin~ ~ach 

pri soner-t includiny the circumstdnces of his offense. his 

pr.~vious social history and criminal record• his conduct, 

employment, and attitude in prison, and the reports of ~"~ 

~physical and mental examinations which have been made. 

t->t..UU 8efore ord.or in<; th~ ,;drole of Jny ,.>r i son9rT th;> 

board shall interview him. A-;>er"ot.,-~tooe+t--e..--o.-de~ed--o"tT 
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~e~--t~e--b~~t--+n~e~~~t--of--~oeie~yy--"~t--~~--en-flwerd-o+ 

et.,meftey-o~-o-~~ftue~+on-~T-~ent.,"ee-o.---por"dOny--A--~~+~oner" 

~hfttt--he-pt~ee~-on-pe.-o+"'-""+T-•~"'"-~~e-eoo~d-~~t+e~e~-tfta~ 

ne-+~-eb+e-eno-w++t+ng--~o--futf+tt--~he--on++go~+o"~--~+--ft 

tew-ee+o+"~-e+t+~e"~ 

Lil-~ Every prisoner while on parole snail r2main in 

the l.qal custody of the institution from which he was 

re1easedT but shall be suoject to the orders of the board. 

[bl When an order f.Qr._-ll<U.lll.e__-i.L jssqedo _it._~illl 

r.~~nd j t i ons~g_f_._ 

t<ot-L2J. The board may adopt il.IU other rules it 

considers proper or necessaryT with respect to the 

el igi~ility of prisoners for parole, e"d the conduct of 

parole hearings~ o~ ~ conditions to be imposed upon 

parol2~s. wn~"-e"-o~d@~-To~-pe~ole-+~-+$~tt~d-+~-~nef~-r~e+*~ 

~he-eo"d+t+e"~-the~eo~." 

Section o1. Section 95-3215, K.C.K. 1947, is amend~d 

to read dS fvllows: 

.,95-3215. tond+~+on~t-retee~~ u~~f_~~- A 

prisone~ on parol2 who has s~rved one-fo~rth tYt;t of his 

term or t~=:!rms-. less~ 90·Jd tjm~ e+l--et'Wft"ees- allowance .. r~r .3 

persistent felony off 2n1;:;r Q!LJUI:lll~ who h~s s.~rved 

one-third ttf3t of his term or terms, less ~ good time 

ef~'O-we"e.re-~ lll.o.~~.,. is consid2red ,.eleascd on pdrole unti-l 

the expiration of the maximum t2rm or terms for which he was 
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sentenced, l.~ss .1.1J..s;: ,JOOd t i .ne ~+T-owene~~--e~ ~l~n.&~ 

)rovijed fQr in ~~et+o" BO-L90i." 

Section b8. Section 95-33G6. R.c.~. 1947, is am~nded 

to read ~5 fullows: 

"95-~3U6. Sup~rvision on parolP. (1) The department 

shall retain custo~y of all persons placed on parol! and 

shall $upervis€ tne persons during their parole period 

accord with the conJitions set by thF board. 

in 

(2) Th2 department shall assign personnel to assist 

persons eligi~l? for parole in preparing 2 ~arole plan. 

Department personnel shall make a report of their effJrts 

and findings to the board prior to its consideration of the 

case of the eligible person. 

( 3 J A copy of the conditions of his parole shall be 

si~ned by the parolee and ~iv2n to him dnd to his probation 

and parole offic~r~ who shall report on hi~ ~ro~r~ss und~r 

t~e rul2s of the ~oJrd. 

( 4 J Tn~ proDatian dnd parole officer shall re~ulArly 

advise and consult with the parolee9 assist him in aaju5tin·~ 

to community 1 ~f2, ~~ inform nim of the r0stordtion of his 

rights on successful completi~n of se~ltence. 

(5) The pronation and parole officer <hall keep such 

r-ecorC:s as the =.oetrd or Le;J-artm-ent may rr::;qui ..-2. All rf>cords 

shall b8 2ntered in the master file of th~ indiviOuJl•" 

~ection b9. Section 95-3308, R.C.M. l947t is am~nded 
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to re.~-c as fullows: 

11 .1 '1-- ~ ·.v RatcJrn of ~,"~rol2 violat,>r. (l) .L:l At "Y 

': i me- :juri n rel ~dse on parol. or -ronGitional r.pl---. s:·.1. -t_h 

·~~~p -;rt:n(~nT m·~y i~su~~ ci wirr3nt for th~::.~ .)r rest of tn 

released prisoner for Y+ef~t+eft~ ~~n of ~~Y of tn~ 

conditions Jf r9leaseT or a notice ~o ap~2ar to answPr ~a J 

charge of vio1ation. Stteh In£ notice sn~ll 

personally upon the prisoner. Th~ warrant snall 

be s-:;rved 

,~u~h-Jr j.._} 

<'lll offi c2rs named therein to return ~tte-1"1 :t..b.~ )r i s::>n :-r t·.J 

th~ actual custody of the penal institution from whjc:l h? 

was releasaaT or to any othar suitdble detention tacil ity 

designated oy the d~partm~nt. 

LQl Any probatjon 2nd parole offt~er n~y arrest ~tt~h 

.tJJ..e, prison-2-r without a warr-3ntT or may d.-~putize -Jny ::.!:.n~r 

officer witn ~o~er to arrest t3 do s:J by .~~vin~ hi~ d 

writt,1n statement s2t~i~1~ forth thdt tno:::- ;:">r.is.on:::r h...=!::it i;-1 

the jud;ment of ~~+~ tD~ proDati~n and parole officer, 

violated th~ condit~ons of his release. 5~~~ Th~ writt~n 

statement d2l iv~r~·d with the risonPr by tt1e 3rr~sti,~ 

oftic·.?!r to the official in char~;:? of the institution from 

which the prisan2r ~as reledsed or other ol3C2 0f det~ntionT 

shall be sufficient w~rrant for the det~ntion of th~ parol 

or conditional ~ele2see. The probation and par~le offic~ry 

-)ft·2r makin ~n arrest 9 sh~ll ~res~nt to th~ d~cainin3 

authoriti ~s .J similar statement of ths circumst,3nces of 
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violatiQn. 

l.J:.l Pending head n(J, as here+ne+~e.- pro vi deJ .in 

~~~iQ~~_and-121• upon any charge of violationy the 

t_ris.on~r mdy., ;F circumstances. warrant,. b~ incarcerat~d in 

~He~~~ institution. 

( ) ~ Aft.cr the urest of ""+<! t!J~ [lrisonert a 

hearing shall b~ held within a rPa5onahl~ time, unless ~~en 

tb~ hearing is waived by the parolee, to dete~mine wh~ther 

there is probable cause or reasonable grounds t~ believe 

that the arrested parolee ha~ committed acts which would 

constitute a violation of parole conditions. An independent 

officer, who need not be a judicial officer. must pre~ide 

o¥er ~"~~ ~~ hearing. ~"~~ ~ hearing must be ~ond~cted 

~tor r~asonably near the place of the alle~cd parole 

viol2tion t:r a~rest ~nd as pro1~ptly as c~nvenient dft~r 

arrest. Th~ parolee must be given notice of tft+~ ~~ 

n?,-.: r i r· and ~ust bE allowed to ap~ear and s~eak in hi~ awn 

h?h.-:tlf .-Jnd ir>troduce- rel..:-vant informc1tion to thP hea-r1n~~::. 

offic~r-. 

t~t.LJU. The hearings officer shall mak,2 a summary of 

.... hat tr-anspir-es at the hear-in~ in ter rns of the ,-.~spon se·:; ~ 

;l=ili.Qo of t;Je parolee and the substance of the docu:nc'nt, 

or ~vidence ~iven in support of parole r~vocation end-o+-~n~ 

~ere+eeL~--,e~+t+e". Based on the informutio~ ,ov2n to nim, 

the hearings officer '"""t ~hall determine wheth .r ther ., i s 
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probabl~ cause to hold th~ parolee for the final decision of 

the bo,rd e>f pcordons as "l'e~+++ed ll.LUY.l;;bt1 

95-3?T? ~~iQn_L2lo 

in !t't'eti-on 

~l~ It the hea~ings offic~r deter1Rines th0t there 

is probable cause to believe that the prisoner has violated 

a condition of his parole, the probation and parole officer 

shall immediately notify th2 board and shall submit in 

writing a report showing in what manner the prisoner has 

violated the conaitions of release1 end-~h+" ~ report 

shall be 

officer. 

accompanied by the findings of the hearings 

~ Thereupon, the board shall cause the prison~r to 

be ~romptly brouoht befor2 it far a hearing on th~ viol~tion 

char~edy under such rules ~nrl-reg~~8~~~~ as th8 board may 

adoot. If the violation is eSt3blished9 the board may 

continu2 or revoke the parole or conditional 

enter such other- or-der as it may s~e fit. 

releasey or 

t~t~ •--pr+"o"e~-~er-who,.~-.-etu.-"-a-w~~.-o"t-h~"-bee" 

+~~tt~~-~~~lly-ef~~r-t"~-f~~~ftnee-~~-~~e~--~rr~ftty-Tf--ft--T~ 

+e~"O--tnat--t~~---~~r~t--eft"n~t--b~--~~rv~~T--h~-d~em~d-~ 

+M~+ve-e~-~o-~o•e-+~•~em-ju~t+~~. If ·~ ~~~++--e~p~o~ 

S!.®-ga.r.~ th.::tt he- has violat,3d thE prov-Csion::. -ot his r-el :s-er 

.tn;:cJH.!.S!u1~1Lm!1&Ul!inf: .,.h~;ther thf' t i 11e from the i ssu in' 

of .,-tie" ~ warr-ant to ths- d:=:"tf> of his .ctrr-.·st.,. :1r dny par-t 

~f ity-~ha++ ~ll o~ countea 35 time s~rv~d un~2r th; 
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sentenceT ~n~+l-be-de+~rm~ft~d-by-t"e-bo~rd. 

liL_l!__QLli2.nti __ f.Qr:._ ..l!!ltl~--LH ... IIL!l~~!l.t._h.il!i-1<e..!Ul 

i ssuecl sha1lr_4fi.!ll_!.~l.i..<I~!LQ.f.__.t.tl.e-k!~!l.t.L _ __j_f _ ___i_.t. __ i!i 

4 f.!.211!1~:tlLU___.t.hJL warrant '-'l.llQQ!.___l;_!L!i!i!LY!i!JU_Jl.e~Qllil!li;r.:..:JL.! 

5 f.J.LQi.t.llJLQ.L_j;_Q__~___fl_ej__f£_Ql!Li.Ll.:iti~:..~.:~" 

6 Section 70. Re~ealer. Sections. 16-2615r 16-3403, 

95-103 through 95-108, 95-22llo and 95-3233• R.C.M. 1947, 

3 are repeoled. 

-End-
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LC 0040 

TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING TO 
CRIMINAL PROCEDURE. 

(This summary does not include discussion of routine form 
or grammatical changes.) 

Section 1. 95-101. Application. Added "all" to clarify. 
Changed "These prov~s~ons" to "This title" to clarify. 

Section 2. 95-302.1. Jurisdiction of justices• courts. 
New section to replace 95-392 which is being moved to the 
title on the judiciary by recodification - aid recodification. 

Section 3. 95-501. Mental disease or defect excluding 
responsibility. Changed "terms" to "term", "re-repeated" to 
"repeated", and "otherwise" to "other" - apparent errors. 

Section 4. 95-507. Determination of irresponsibility 
on basis of report - examination by psychiatrist chosen by 
state or defendant - psychiatric testimony upon trial. In 
subsection (4), clarified "his" and "He 11

• 

Section 5. 95-509. Admissibility of statements made 
during examination or treatment. Rewritten for clarity. 
Changed the internal reference to 95-505, 95-506, and 95-508 
to a reference to the chapter - apparent error, 95-507(b) 
also provides for examination of the defendant and there is 
no apparent reason for a distinction. 11 This chapter .. , rather 
than a list of sections, was used for simplicity and to pro
vide for future amendments. 

Section 6. 95-603. Issuance and service of arrest 
warrant upon compla~nt. Rewrote subsection (3) to clarify. 
In subsection (4) (c), clarified 11 he" and deleted last part 
to correct conflict with 95-1105. 

Section 7. 95-704. Grounds for search warrant. Clarified 
11 him". Moved part of ~ntroductory sentence to new subsect~on 
(1) - clarify and correct apparent error. 
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Section 8. 95-719. Stop and frisk. Made use of "he" 
and "him" consistent. In subsection (4) {b), changed "probably" 
to "probable" - apparent error. 

Section 9. 95-1001. Right to counsel. Added new subsection 
(2) to bring in line with Argersinger v. Hamlin, 407 u.s. 25 -
constitutionality. In subsection (1), deleted "of record"- repre
sentation by counsel is constitutionally required in all courts. 

Section 10. 95-1005. Remuneration of appointed counsel. 
In subsection (1), deleted "action or" and "at law" - super
fluous. In subsection (2), deleted "or police" as redundant -
c~ty court is the new name for police court: rewrote to 
clarify that the compensation, as well as "reasonable costs", 
is chargeable. 

Section 11. 95- 1 104. Bail set in warrant - acceptance 
by peace officer. Changed "police" to "peace" in last sentence -
consistent terminology. 

Section 12. 95-1118. Form of conditions of bail, 
Deleted "bond" in two places to clarify that all forms of bail 
are covered. Deleted "subject to" to clarify. 

Section 13. 95-1119. Bail on a new trial. Added "or" 
to clarify and correct apparent error. 

Section 14. 95-1120. Persons prohibited from furnishing 
bail. Added "acting ~n an official or professional capacity" to 
clarify that situations such as bailing out a family member are 
not covered. 

Section 15. 95-1121. Guaranteed arrest bond certificates. 
Rewrote subsection (2) (a) to clarify. In subsection (3) (a), 
added "or" to clarify. In subsection ( 3) (b) , deleted "which ... 
certificate" as superfluous and added "automobile" to clarify. 
In subsection (3) (b) (ii), deleted "that" - clarify and apparent 
error. 

Section 16. 95-1122. Motor vehicle violations - certi
ficates accepted in lieu of cash. Corrected run-on sentence 
by -inserting "A guaranteed arrest bond certif~cate" and re
wrote last sentence for clarity. 

Section 17. 95-1406. Advice and assistance to grand 
jury - who may be present - stenographer, transcript of 
testimony. In subsection ( 2) , deleted "of the county" as 
suEerfluous and rewrote the subsection to clarify. In sub
section (3), added "acquired" to clarify. In sUbsection (5) 
(c) , deleted two obsolete references to "accusation" -
complaint, information and ind~ctment are the only current 
methods for bringing a criminal action. 
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Section 18. 95.,..1407. Subpoena of witnesses. Added 
"foreman of the" to clar~f:L who signs the subpoena. Rewrote 
the last sentence to clarify, deleting "upon .•• them" as 
superfluous. 

Section 19. 95-1408. Reception of evidence. In sub
section ( 1) , added "or" to cla·rify. 

Section 20. 95-1502. Commencement of prosecutions. 
Deleted last phrase of sUbsection (1) - refers to repealed 
chapter. 

Section 21. 95-1504. Joinder and discharge of offenses 
and defendants. Deleted four references to "accusation 11 

-

see section 15. In subsection (1), deleted "of crimes or 
offenses" - superfluous. In subsection (6), clarified "it". 

Section 22. 95-1506. Procedural requirements - persistent 
felony offenders. Changed "prior convicted felon" to "per
sistent felony offender" - update terminology. Changed refer
ence to 94-4713, which has been repealed, to reference to 
95-1507 and 95-2206.5. Although technically only 95-1507 
is the successor of 94-4713, there is no apparent reason for 
distinguishing procedural requirements for 95-2206.5. 
The failure to specify either section was apparently an over
sight and including both should avoid challenges as to 
constitutionality. 

Section 23. 95-1507. Sentencing of persistent felony 
offender. Rewrote and reorganized section to separate out 
definition of persistent felony offender to aid recodification 
and clarify. (Note that normally old subsection (2) (c) would 
be included in the definition in new subsection (1). However, 
this is not possible since 95-1507 and 95~2206.5 have different 
age requirements.) In subsection ( 1) (b) , changed "offenders 
released" to "offender's release 11 and 11 previously" to "previous" -
ap2arent errors. 

Section 24. 95-1704. Time of making motion. 
"provided •.. 95-1702" to clarify what motion. 

Section 25. 95-1706. Effect of determination. 
"have" and deleted "must be" - grammatical clarity. 
"it". 

Added 

Added 
Clarified 

Section 26. 95-1707. Transfer of trial. Changed "the" 
to "a" and added "order1.ng" to clarify. 
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Section 27. 95-1709. Substitution of judge. Changed 
11 but ••• apply .. to .. except in regard .. to clarify. Rewrote sub
section (4) to simplify and clarify its application. 

Section 28. 95-1711. Effect of m~ltiple charges and 
former prosecutions. In subsection (2) (e), deleted 11 and" -
aEparent error. In subsection (3), deleted 11 if more than 
one"- superfluous. In subsection (3}(b), added "or 11 to 
clarify. In subsection ( 3) (d), clarified 11 this subsection" 
and changed "any" to "either" to a~d recodification by allowing 
subsections (3} (d) (i) and (ii) to be punctuated as sentences 
and perrni tting the deletion of "or" at the end of subsection 
(3) (d) (i}. In subsection (4}, changed "and/or' to ", overlap
ping, or" to correct undesirable usafe - see Bill Drafting 
Manual, page 22. In sUbsection (4){b, changed "has" to 
11 had" and "was" to "had been" - apparent errors, added "or" 
to clarify, added "on a felong charge" to clarify and make 
consistent with subsection ( 3) (b) , changed 1rwhich" to "the" 
to clarify, and changed "of" to 11 for" - apparent error. In 
subsection (5), added "one or more" to aid recodification 
(see subsection (3)(d}}. 

Section 29. 95-1803. Discovery, inspection, and notice. 
Deleted subsection (b) , unnecessary and redundant. In sub
section (2) (b), changed "the" to 11 this 11 to clarify what rule, 
changed "continuation .. to "continuance" - apparent error, 
and clarified "above". In subsection (3) (a), changed 
"insanity" to "mental disease or defect" - obsolete termi-
nology. In subsection added 11 of the witness 11 to 
clarify. 

Section 30. 95-1810. Witness from another state summoned 
to testify in this state. In subsection (1), deleted "com
menced ••• " as redundant and changed 11will" to "shall 11 to 
clarify. Rewrote subsection (2} to clarify. In subsection 
( 3) , clarified "hereinbefore •.• provided" and deleted "to be •.• 
for" as redundant. 

Section 31. 95-1909. Trial jurors. In subsection (1), 
added 11 the names have been" to clarify. In subsection (2) (a), 
clarified "who ••• exempted", deleted 11 of the Civil Code" as an 
ObSOlete referenCe 1 and deleted 11Which by o o o COde II aS S)1e:;
flOUSo Rewrote subsections (4)(b)(i},(4)(b)(ii), (4)(b v1), 
and ( 4) (b) (x) to clarify. In subsection ( 4) (b) (viii) , changed 
11With entertaining of 11 to "having" - apparent error. In 
subsection (6), deleted reference to justices' and police 
(city) courts - redundant with 95-2005, and deleted reference 
to civil cases in last sentence - conflict with 93-1205. 
Although 93-1205 was last amended·in 1971 and 95-1909(f) (now 
95-1909 (6) )in 1974, the reference to civil cases in 95-1909 (f) 



LC 0040 Page 5 

was apparently accidental. The legislature knew it was 
amending a section that is part of the title on criminal 
procedure, just as it knew that 93-1205 is in the title on 
civil procedure •. Also in subsection (6), added last sentence 
to correct apyarent error of omission. Minor rewording of 
subsection (7 for clarity. 

Section 32. 95-1915. Verdict. Deleted fourth para
graph - obsolete references to degrees of a crime. 

Section 33. 95-2004. Trial in justices' and city 
courts. Reworded sUbsection (1) (a) to incor~orate language 
of 95-2005(a) to aid recodification. Added 11\\f enever ..• five only" 
to subsection(3) to clar1fy and avoid an unconstitutional inter
pretation. 

Section 34. 95-2005. Formation of trial jury. Deleted 
former subsection (a) - incorporated into 95-2004 to aid 
recodification. ' Minor rewording of new subsection (l}to 
clar1fy. Added "one" in subsection (2) to clarif~. In 
subsection (4), updated internal reference - 95-1 09 is 
being amended. 

Section 35. 95-2006. Verdict. In subsection (1), 
added "it" to clar1fy. Reworded subsection (2) to clarify. 

Section 36. 95-2007. Sentence and judgment. In sub
section (3), deleted redundant language and inserted reference 
to several sections to clar1fy. (After recodification, these 
sections will constitute a part of a chapter and, thus, the 
internal reference will be simple.) 

Section 37. 95-2009. Appeal. In subsection (1), deleted 
obsolete reference to jury box No. 3 (no longer exists) and 
added correct internal reference. 

Section 38. 95-2010. Disqualification of magistrate 
or justice of the peace. ·Deleted nine references to "justice 11 

as unnecessary and confusing; "magistrate or justice of the 
peace" adequately covers all lower court judges. In sub
section (2) ,changed "but ••. apply" to "except in regard" to 
clari~. Rewrote subsection (4) to simElify and clarify 
its application. 

Section 39. 95-2101. New trial. Moved old subsection 
( 3) to new subsection (2) (b) to simplify and aid recodification. 
In subsection (2) (c) (iii), deleted obsolete reference to 
degree of a crime. 

Section 40. 95-2202. Rendering judgment and pronouncing 
sentence. Qualified subsection (2) to avoid conflict with 
95-1916. 
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Section 41. 95-2206. Sentence. In subsection (1), 
deleted reference to "crime" - redundant with "offense". 
Moved paragraph at end of former subsection (2) to follow 
former subsection (5) and clarified a~plication - credit for 
jail time applies to both deferred an suspended sentences. 
(See In the Matter of Robert J. LeDenna, 33 St. Rep. 902 (1976), 
in wh1ch the Montana Supreme Court stated that the two types 
of sentences are as a practical matter very similar.) In 
subsection (1) (d), added "as provided" - apparent error. In 
subsection (1) (e), changed "or" to "and" - a~arent error. 
In subsection (2) (a) (v), changed "or" to "an - ali'parent 
error. In subsection (2) (b), added reference to c1ty and 
municipal courts - al{p·arent error. In subsection ( 3) , added 
"magistrate, or just1ce of the peace" to clarify, deleted 
"Thereafter" - superfluous, and changed "this" to "his"
apparent error. 

Section 42. 95-2206.1. Sentence to death. Reworded 
to aid recodification; this section will be incorporated 
into 93-2206. 

Section 43. 95-2206.5. Designation of persistent felong 
offender for purposes of parole eligibility. Deleted redun
dancies with 95-1507 and reworded to ·aid recodification. In 
subsection (2), clarified "of". 

Section 44. 95-2209. Entry of judgment. Deleted reference to 
"judgment roll" to update. No other references to it appear and it 
has been abolished in civil cases. 

Section 45. 95-7.224. Penalty for treating prisoner as 
involrmtary serva:n"'E. Rewrote to clarify app_arent intent. 

Section 46. 95-2229. Disposition of traffic fines 
collected from juven1les. In the first paragraph, clarified 
"resulting from" and added "or" to clarify. In subsection 
( 1) , changed "police" to "peace" in two places for consistent 
terminology. Minor rewording of subsections (3) and (4~ to 
clarify. 

Section 47. 95-2403. Scope of appeal. In subsection (1), 
changed "code" to "title 11 to clarify. In subsection (2) (b), 
updat·ed internal reference - 95-2101 is being amended. 

Section 48. 95-2426. Action reviewing court may take. 
In subsection (3), changed reference to degree of crime to 
reference to included offense - update terminology._ 
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Section 49,through 53. 95-2601, 95-2604, 95-2605, 95-
2606, 95-2608. Changed references to mot~on to references 
to petition to make terminology in the chapter consistent. 

Section 54. 95-2902. Reasonable doubt as to which 
offense convicts only of least offense. Completely rewrote 
to delete obsolete references to degrees of an offense and 
replace them with references to included offenses. Added 
"beyond a reasonable doubt" in the first clause to clarif_y. 
Deleted "public" and "ground of" as meaningless. 

Section 55. 95-3004. Burden of the state in homicide 
trial. In subsection (1), added "the fact" to clarify. 
In subsection (2), changed "or" to "of" - appa!ent error. 

Section 56. 95-3011. Competency of spouses. Corrected 
discriminatory phrase "neglect .•• ". 

Section 57. 95-3012. Testimony of person legally 
accountable. Changed 11he 11 to "the testimony" to clarify. 
In the last sentence, added "if" - apparent error. 

Section 58. 95-3110. Rights of accused persons -
habeas corpus. In sUbsection (1), last clause, changed 
"what" to "that" - apparent error. 

Section 59. 95-3113. Arrest of accused before making 
of requisition. Moved part of paragraph to new subsection 
(1) to clarify and aid recodification. In subsection (1) (b) 1 

moved last clause "is believed ••. " to clarify and changed 
"has" to "having" - apparent error. Note that "of this 
state" was moved to subsection (1). In subsection (2) 1 

changed "or" to "and" - apparent error. 

Section 60. 95-3117. Extension of time of commitment 
adjournment. Added "the" to clarify. Changed "county" to 
"district court" - apparent error. Changed "but with" to 
"for" to clarify. 

Section 61. 95-3120. Guilt or innocence of accused, 
when inquired into. Clar1.fied "above" by inserting appro
priate internal reference (95-3103). Deleted "accompanied ••. 
form" - redundant with 95-3103. 

Section 62. 95-3123. Application for issuance of 
requisition. Reworded subsections (1) and {2) to clarify. 
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Section 63. 9"5'-3125. Restrictions on compensation for 
assisting return of fugitive. Added reference to 95-3134.1 -
apparent error. 

Section 64. 95-3129. Nonwaiver by this state. Changed 
"from" to "for a" - apparent error. Deleted "a" before 
"sentence" - apparen·t error. 

Section 65. 95-3206. Orders, records, report - review
ability, confidential~ty. Changed "of" to "with the" -
apparent error. Deleted "of institutions" - "department" 
is defined. 

Section 66. 95-3214. Parole authority and procedure. 
Added " Subj~ct ~ .,." to clarify. Rewrote subsection ( 1) (a) 
to clarify that the lesser of one-quarter of the term and 
12-1/2 years (or one-third of the term and 17-l/2 years in the 
case of a persistent felony offender) must be served in order 
to qualify for parole and to clarify the reference to the 
good time allowance provided for in 80-1905. Moved part 
of former subsection (3) to new subsection (2) to aid recodi
fication and clarify. In subsection ( 3) {a) , changed "and" 
to "any" - apparent error. Moved part of old subsection (4) 
to new subsection (4) (b) to clarify and aid recodification. 
In subsection (5), added "any" to clarify and changed "orlT 
to "and" - apparent error. 

Section 67. 95-3215. Duration of parole. Clarified 
"good time allowances" - see 80-1905. Added "on parole" 
after "persistent felony offender" to clarify. 

Section 68. 95-3306. Supervision on parole Added 
"and" in subsection (4} to clarify. · 

Section 69. 95-3308. Return of parole violator 
Chan<?ed "violations" to "violation" to clarify. In s~
sectlon (~)~c), <;larified "hereinafter". In subsection (2) 
(b), clar~f1ed f1rst sentence and corrected incorrect internal 
reference to.95-3217. Moved part of former subsection (4) 
(~ow ~ubsect1on (3) (c) to new subsection (4) to aid recodi
f1cat1on. 

~ecti~n 70. Repealer. Sections 16-2615 and 16-3403 
confl1ct W1 th 95-810 · Property found on body- to whom delivered 
(coroner). 
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Section 95-2211 is unnecfssa!~ ~nd redundant. It refers 
to Chapter 25, and Chapters 2 an2 are being combined. 

Sections 95-103 through 95-108. Adoption of rules .of criminal 
procedure (formerly 95-2801 through 95-2806) are obsolete. 
The power they confer expired on January 1, 1969 (see 95-107, 
formerly 95-2805). 

Section 95-3233. The legislature attempted to repeal 
this section 1n 1974 but designated its former section number 
(94-9851) instead of the correct section number. Suggesting 
repeal now in case the 1974 repeal was ineffective. If the 
1974 repeal was effective, this repeal is a harmless nullity. 
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l BILL FOR AN lCT !ITITLED: RlR lCT TO G!I!BlLLt RIYISE lit 

CLARIFY TBE LAWS RELlTIBG TO CRI!IIAL PBOCEDUBE." 

BE IT ENACTED Bt THE LEGISLATOBE Of !HE STATE Cf !OITANA: 

section 1. Section 95-101, B.C.!. 1947, is a•ended to 

read as follows: 

"95-10 1. ~ !ulicati.Q.Q. lkese f£e•isia•s This 

1itle shall qovern the procedure in !ll the courts of 

!ontana in all criainal proceedings ezcept where provision 

for a different procedure is specifically provided by lav." 

section 2, There is a new B.C.!. section nn•bered 

95-302,1 that reads as follows: 

95-302, 1. Jurisdiction of justices' courts. The 

justices' courts have criainal jurisdiction as authorized by 

93-410 and 95-302, 

Section 3, Section 95-501, B.C.!. 1947, is a•ended to 

read as follows: 

"95-501. !ental disease or defect ezcludiog 

responsibility, ~Jll A person is net responsible for 

criainal conduct if at the tiae of such conduct as a result 

of 1ental disease or defect he is unable either to 

appreciate the criminality of his conduct cr tc conform his 
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conduct to the requireaents of lav. 

~Jll As used in this chapter, the ..... ~! •aental 

disease or defect" does not include an abncraality 

wanifested only by ~e ~ep.eatee repeated criwinal or 

ethe£wiee othef antisocial conduct." 

Section q, Section 95-507, B.C.!. 19Q7, is aaended to 

read as follows: 

"95-507, Deteraination of irresponsibility on basis of 

report -- aeeaes te 4efeaiaat ay p&f&kiat£ .. , at •~• ••• 

~ ezaaination bi psychiatrist chosen h! at ate ox 

~ef~nd~nt -- feE• at e•P•E' psycbiatric testiaony 

at E&epeaeihility ie 'Eiei 9£09 trial. (1) If the report 

filed under eae•iea 95-505 finds that the defendant at the 

ti•e of the criwinal conduct charged suffered fro• a aental 

disease or defect which rendered hi• unable to appreciate 

the cri•inality of his conduct or to ccnfcr• his conduct to 

the requireaents of laVy and the court, after a bearing if a 

bearing is requested by the attorney ~rcsecuting or the 

defendant,· is satisfied that tbe aental disease or defect 

vas sufficient to e%clude responsibility, the court on 

action of the defendant shall enter judqaent of acquittal on 

the ground cf wen ta 1 disease or defect excludinq 

responsibility, 

(2) ¥44& I! either the defendant or the state wishes 

the defendant to be e%aained by a qualified psychiatrist or 

-2- SB 30 
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ether expert7 selected ty the one proposing the exaainatioo, 

the ~xaainer shall be peraitted to have reasonable access tc 

the defendant for the po£pose of the exaainaticn. 

(3) Opon the trial, any psychiatrist who £eported 

onder seetiea 95-505 aay be called as a witness by the 

prosecution O£ by the defense. If the issue is being tried 

before a jury, the jury ~ ~~ not be info£aed that the 

psychiatrist vas designated by the court or by the 

snperinte•deot of iara Springs state hospital. Both the 

prosecution and the defense aay suaaon any other qualified 

psychiatrist or other expert to testify, tat ao one abo loas 

not exaained the defendant is coapetent to testify to an 

expert opinion vith respect to the aeotal condition or 

responsibility of the defendant, as distiaguished froa the 

Yalidity of the procedure followed by7 or the general 

scientific propositions stated by another witness. 

(41 When a psychiatrist or other ezpert vho has 

exaained the defendant testifies concerning "• the 

detendapt•~ aental condition, he aay aake a stateaent as to 

the nature of bis exaaination, his diagnosis of the aental 

condition of the defendant at the tiae of the coaaission of 

tbe offense charged, and his opinion as to the ability of 

the defendant to appreciate the cri•inality of his conduct£ 

e§ to coafor· his conduct to the requireaents of lav~ or to 

haYe a particular state of aind •hich is an eleaent of the 
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offense cbarqed. ~ 1~--!1~!! may aake any explanaticn 

reasonably serYinq to clarify his diagnosis and opinion and 

aay be cross-exaeined as to any aatter bearing en his 

coepetency or credibility or the validity of his diagnosis 

or opinion.• 

Section ~. section 95-509, R.c.~. 1947, is aaended to 

read a,; fcllcvs: 

"95- 509. &~eta••••• fe~ peEpaaea ef l!!i§iibilitr_~! 

~~~~~ ezaainatioa or treataent i••••isei~le 

peEeea ••~1••••• •• f2!__!h!__pgt:FO&es Of 

aade ~ 

p5ychiatric 

exaainatioa or treataent pa5eeaa\ \e eee\ie•e 8i iGiw 

9i §Q,, 9§ iQ9 feE \he pe5peeee a& provid!~!2~ jp tbi§ 

cllapt.u_H__!_~2L-~b1ec1ed_!2 such euainaticn or 

treataeat ~ 1§ not *- adaissible in eYidence against Ilia 

in any criaieal proceediag on any issae ctler than that of 

his aental ccnditi~n~ ae\ it ehall he I!_i§ adaissible ~ 

.... 9B_!he issue £!_his aeptal conditi~· whether cr not it 

would 5e otherwise 4e&ee4 £!_£~~ide£ed a privileged 

coaaunication.& unless eaelo sla\eaeall; ll CCJlStitUtE'S an 

adaission of quilt of the criae charged.• 

Section 6. Section 95-603, I.C.ft. 1911;7, is aaended to 

rea4 as follows: 

•95-603. Issuaace aad seryice of a~reat ••r~aat opoa 

coaplaint. ~lll I coaplaint, as the basis of au arrest 

_,._ SB 3C 
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warrant, shall be in writing. 

~111 ihen a coaplaint is presented to a court 

charging a person with the coaaission of an offense, the 

court shall exaaine UFOD oath the caaplainant and aay also 

exaaine any witnesses. 

-t&Hll If it appears froa the contents of the 

complaint and the exaaination of the caaplainant and other 

witnesses, if any, that there is probatle cause to believe 

that the person against whoa the coaFlaint vas aade has 

coaaitted an offense£ a warrant shall be issued by the court 

for tbe arrest of the person coaplained against. ~ ~ 

court, in its discretion 9f \he 99&£• 9£ apaa \he £e.aes\ ef 

t~e eeeaty a\\e£eey, .Ill issue a suaaons instead of a 

warrant. D£on the reguest of th~BtY attor~tbe con1t 

shall issue a suaaons instead of a warrant. !ore than one 

;4T warrant or suaaons aay issue on the sate coaplaint. 

~J!l A warrant of arrest shall: 

~J~ ~ be in writing in the naae of the state of 

~ontana or in the naae of a aunicipality if a violation of a 

municiFal ordinance is charged; 

~Jhl ~ ~ forth the nature of the offense; 

~.1£1. €eaaaaa £2!!li!U! that tbe person against whoa 

the coaplaint vas aade be arrested and brought before the 

court issuing the warranty or£ if ~ !~~_judg~ is absent or 

unable to act~ before the nearest or most accessitle court 
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....._..,.L...,-

~ the eae iR w~ish the wassast vas issee4 the a££este4 

pe£&98 shall &a ta&ea vi\hsat aaaeeessasy aelay &afa£e the 

aaasest aa8 asst aeeessi&le je8~e i& the seeaty w~s£e the 

IF lH !BREST IS ~IDE l!_!_£Q~!J_QlB!!_lBAI TBf OlE 1!_!!1~§ 

!!J VARR!!!_ WAS ISSUED THE ARRESTED PEBSOI ~~!!~_!!_I!!I! 

WITHOUT URHECESSA~l DE~ll BEFORE THE J!!jj~__JI]__!Qj! 

ACCESSIBLE JUDGE IH THE COOITl iHBBE THE ARREST WAS ftADE Q! 

THE lDJOlMIBG COURT!. 

~J£l Spesify specifi the naae of the person to be 

arrested or~ if his naae is unknown ...... designate ~ 

!h£ person by any naae or description by which be can be 

identified •ith reasonable certainty; 

~~ ~ state the date •ben issued and the 

aunicipality or county where issuedT~ and 

~lfl &e be signed by the judge of the court vith tbe 

title of his office. 

~121 The warrant of arrest aay specify tbe aaount of 

bail. 

~§+lft Tbe warrant shall be directed to all peace 

officers in the state. It sball be executed by a peace 

officer and may be executed in any county of tbe state. 

However, warrants issued for the violation of city 

ordinances cannot be executed outside the city liaits, 

-6- SB 30 
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except as otherwise provided hy eee~ieRe 11-927 and 11-~6C." 

2 Section i. section 95-7C4, ~ .C.II. 19117, is aaeoded to 

3 read as follows: 

q "95-7011. Grounds for search warrant. Any judge aay 

5 issue a search warrant upon the written appli~ation of any 

6 person under oath 

7 or affirmation before ~ !A~_jyg~L which: 

8 t1l states that an of!~~ha§_be~~-££~i!!ed1 

9 iatl]l ~ ~!A!~ facts sufficient tc shcv probatle 

tO cause for issuance of the varrantT1 

11 ~111. earticularl~ describes tbe place 

12 or things to be searcbedTA and 

13 ~1& PaiE&iat~laiElJ £articula£!I describes the things 

111 to be sei7;ed." 

15 Section 8. Section 95-719, R.c.~. 1947, is a•ended to 

16 read as follows: 

17 "95-719. Stop and frisk. (1) A peace officer •ay stop 

18 any person he observes in circu•stances that give \l>e Jl&aee 

19 effiee£ hi! reasonable cause to suspect that tbe person bas 

20 co••itted, is co••itting. or is a~out to co••it an offense 

21 involving the use or atte•pted use cf force against ~ ~ 

22 person or theft, da•ageL or destruction of property if the 

23 stop is reasonably necessary to obtain or verify an account 

24 of the person's presence or conduct or to deter•ioe whether 

25 to arrest the person. 
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{2) A peace officer •ay stoF any person be finds near 

the scene of an offense that tl>e pease effieeE !l~ bas 

reasonable cause to suspect has just been co•aitted if: 

(a} the pease etiieeE ~ bas ~easonable cause to 

suspect that the person has knowledge of •aterial aid tc the 

investigatiou of the offense; cr 

(b) the stop is reasonably necessary to obtain or 

~erify the persou•s identity or an account of the offense. 

(3) A peace officer aay stop any person in connection 

with an offense that &he pease effiseE h~ has protable cause 

to believe has been co•aitted if: 

(a) the offense is a felouy involving the use cr the 

atte•pted use of force aqainst a perscn or theft, da•aqe, or 

destruction of property; .a4 

(b) be bas reasonable cause to 

suspect the person coa•itted the felony; and 

(c) Jil the stop is reasonably necessary to obtain or 

verify ~ the J?erson•s identity to determine whether to 

arrest the person for tbe felony; or 

liil the peace officer bas reasonable cause to suspect 

that the person vas present at the scene of tbe offense, aud 

the stop is reasonably necessary to obtain or verify the 

person's identity. 

(4) ~ peace officer vbo has lawfully stopped a person 

under this section •ay: 

-8- SB 30 
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(a) frisk ~ ~ person and take other reasonably 

2 necessary steps for protection if the pease etfleep be bas 

3 reasonable cause to suspect that the farson is araed and 

q presently dangerous to the pease etfiear hi a or another 

5 person present; and 

6 (b) take possession of any object that the pea&e 

7 effieer E~ discovers during the course of the frisk if ~ 

8 peaee effieer he has probable cause to believe the object is 

9 a deadly weapon. 

10 (5) A peace officer who has lawfully stopped a person 

11 under this section aay deaand of the person his na•e and his 

12 present or last address. 

13 (E) A peace officer ~he has lawfully stopped a ferscn 

111 under this section shall infor• the person, as proaptly as 

15 possible under the circuastances and in any case before 

16 questioning the person, that he is a peace officer£ .-4 that 

17 the stop is not an arrest but rather a temporary detention 

18 for an investigation, and that upon coapleticn cf the 

19 investigation the person will be released unless he is 

20 arrested. 

21 (7) After the authorized purpose of the stop bas been 

22 acco•plished or thiPtf (30t minutes have elapEed, whichever 

23 occurs first, the peace officer shall allcv the person to go 

24 unless he has arrested the person.n 

25 ~iea 9 o iesliieR 9!0 1 QQ 1, lioC o llo 19ij7, is a•eeie<i441 
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pea& as tellevs1 

49§ 1GG1o lil~ali te eeuaselo j1k iVI!PV ief~ 

~--··-~~ ~~$--- •~- ----~ --~• k~ ~-$----~ ~-- ~~~---~-•-•L~~ uzuwqa4 u zocc CWQ u azc •o-e we •wzu•~~-----~~~ 

~is ais ri~et ts have eeeasel hetere ~£eseeiia~ aa~ sest 

~5e4 if •e eesipes the aia ef eeeaselo The defeaiaatlo if 

fe£aisae~ ali state eapesse if ae ie eaa&la te espley 
-~..._ ________ ...... ..,..,.....,.__a - i_ ____ ,.,_ _ _t;__,._1_..,., __ __... _ _.;_~_ .. ..._...,_ 

&efeaaa&t aeeiPes eeeasel ass is ~•aale t& eaplay eewasel1 a 

ieei£ee eeeasel aai is eaasle te espley eeyasel1 • !k! ~ 

ef E&&a£1, la the iateEest ef jaetise, aay aeai!• eaeasel •e 

Mf.etti-M.-

-@t &116&@t a ka~!ti-!l!!_ia~eatl ".!!!Hz::&! peP&&!! 

aisieaea&a£ __ e£ .!_=f!i!l!& ual!§§ he ~as -~6&atea ~1 

~eel at his tPi.!~ lais is appliaall!e te all _!!1•!!.!1 
------··.&...: ....... - .;_ __ , ..... .;.. ....... __ _.... ........ _ ........ .;______ ·--- _.._ _ _.~._...,.r.____ ....... 
~Q~uu:~ awuaq~-~-Q~c-•••-"- 4*• •&•:•-·-~~ 

I8RiBi!&l-9f!iRIB!e&rn 

Section 9. Section 95-1005. R.C.~. 19Q7, is a•ended to 

read as follovs: 

"95-1005. Re•uneration of appointed counsel. 111 

Whenever7 in a cri•inal aetiea e£ proceedingT an attorney ~ 

~ represents or defends any person by order of the conxt7 
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on the ground that the person is financially unable to 

eaploy counsel, ~ ~ attorney shall be paid for his 

serYices such sua as a district court or justice of the 

state supreae court certifies to be a reasonable 

coapeusation therefor and shall be reiabursed for reasonable 

costs incurred in the criminal proceeding. 

Jll &as• ees~s saall 8e Ihe e1pense of iap!!•entl!s 

~!£lion 11) i§ chargeable to the county in ~bich the 

proceeding arose, ezcept thati 

(a~ in proceedings solely inYOl9ing the 9iolation of a 

city ordinance or state statute prosecuted in a auuicipal~ 

£& city ee peliee court£ ~•seeia ass\& saall •• the e!feD§! 

i§ chargeable to the city or town in •hich the proceeding 

arose~~ and 

(b) wbep th~!--l!§ 

been __ ~n trrest by agents of the departaent of fish and gaae 

aai a££&ets 8y 2{ agents of the departaent of justice, the 

eests (iaelaiia~ a4te£&&f&' leas ei atteeaeys appaiatei 8y 

tae eeee& i&£ tAB AeieaiaBtl £Jpepse aust be borne by the 

state agency causing the arrest." 

section 10. Section 95-11011, R.c.e. 1947. is a•ended 

to read as follows: 

•95-1 1011. ~-··~-- ~-A ~----·~-- ~.~~ --~-- ---···-~ -------or~--, •••• ••• z • 
sf •••as~ Bti 1 &et __i.p __ f.!ll!!!!! acceptt1s:e l!l-RUH 

officer. A pe•ce officer aay accept cash bail in behalf of a 
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judge ~ ~~~~ the warrant of arrest specifies the 

aaount of bail. Ie tae evea' 'ae iheBeYer a peace officer 

accepts bail, he shall giYe a signed receipt to the cffende£ 

setting forth the bail received. The peace officer shall 

then deliver the bail to the justice of the peace or ~ 

£iii judge before whoa the offender is to appear, and the 

justice of the peace or ~ citr judge shall giYe ~ 

receipt to the ~ ££!££ officer for the bail delivered." 

Section 11. Section 95-1118, R.c.e. 19117, is aaended 

to read as follows: 

•95-1118. G:eaiitieaa f2£L-.2!_~ditiOI!S of bail. 

~Jll If a person is adlitted to bail before coaviction, 

the conditioas of bail ~ shall bel 

121 that he will appear to answer in the cou•t ha9ing 

jurisdiction on a day certain and thereafter as ordered by 

the court until discharged on final order of the court and 

will not depart fro• this state without leav~1 and 

j,!tl. s11ll;jest •s any other condition~ ws thtt the court 

aay reasonably prescribe to assure his a~pearance vhen 

required. 

~ill If the defendaat is adaitted tc bail after 

coaviction. the conditions of bail .._. shall be that: 

ae &£ will duly prosecute his appeal; +'tJ!!.l 

~1!!1. &e R! will appear at such ti•e and place as the 

court ••r direct; 
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i*tJ£1 &e k! will not depart ![2J this state vitbowt 

leave of tbe court; and 

~121 ~ i! the jadgaent is affiraed or the cause 

reversed and reaanaed for a new trial. he will fcrthvitb 

surrender to tbe officer frow Mbose custody he vas bailed.• 

Section 12. Section 95-1119, R.c.e. 19q7• is aaended 

to read as follows: 

"95-1119. Bail on a new trial. If the judgaent of 

conwiction is rewersed and the cause reaanded for a new 

trial. the trial court aay order that the bail stand peadinq 

such trialT gr substitute. reduce. or increase bail." 

&eetiea 1q. Seetiaa 9§ 114Q 1 ioSolo 19Q7 1 ie aaea&e& 

seeaEityo le atte&aey at lav aai ae afiiekal aatharkee& ta 

aaait aaethe£ te bail shall ~ ia !a -~§!al ~ 

p£afese!e!al !•!•¥!\~ ~ as sv£ety B£ fvraieh hail.• 

Section 13. Section 95-1121, H.C.!. 19111. is aaended 

to read as follows: 

•95-1121. 

bond certificates filia~ et aade£taaia~ l&araateea B££eet 

&eaa ee£tifieate. ~Jll ~ ! dowestic or foreign surety 

coapany which has qualified to transact ~urety business in 

this state aaJT in any year7 becoae surety in an aaount not 

4&-eleeaa eae asa&Eea aalla£s eiceediag ;S100~ with 

-13- se 3<1 

2 

3 

II 

5 

6 

7 

6 

9 

10 

11 

12 

H 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Sl! 0030/02 

respect to any ,e£aatee8 gy~~ arrest bond certificates 

issued in such year by an antoaobile club or association OE 

by an insurance coapany authorized to vrite antoaobile 

liability insurance within this state, by filing vith the 

coaaissioner of insuraoce an undertaking thus tc becoae 

snrety. 

~ill ~ The nndertaking shall be in ~ fora to be 

prescribed by the coaaissioner and shall state tile 

following: 

~~~l!l ~ ~ naae and address of tile antoaobile ~ 

._ clubs, antoaobile aaaeeiatiea asaociatiens, or insurance 

esa~a11y e£ coapanies, &£ asaestatiaas vith Eeapast ts vhis:h 

issged the guaranteed arrest bond certificates ~ vit~ 

1Q vhich tbe surety coapany undertakes to be 

surety.~ 

~JRl ~ the unqualified obligation of tbe surety 

coapany to pay the fine or forfeiture in an aaount not ._ 

e•aeei e&e heaa£ei ialla£& eiceeding ;S10~ of any person 

wbo, aftec posting a guaranteed arrest bond certificate with 

respect to which the surety coapany has undertaken to be 

surety, fails to aake tbe appearance to guarantee vhicb the 

guaranteed arrest bond certificate vas posted. 

~Jli The tera ~guaranteed arrest bond certificatey! 

aeans any printed card or ether certificate ~ 

jAl__i§ issued bJ an antomobile clu~ 2£ association or 
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insurance cospany7 to any of its mesbers or insured5T~g 

~ whish saia &aEi &£ ee£-ifieate is signed ty ~ 

1h~ seaber or insured and contains a printed stateaent that 

~ ~ autoaobile club, auto1obile association, or 

insurance coapany and a surety cospany7 or .an insurance 

coapany authorized to transact both autosobile liatility 

insurance and surety business in the state of ~ontana71 

1il guarantee tbe appearance of the person whose 

signature appears on the car~ or certificatei and 

Ji!l ~ will, in the event of 1!2 failure of ~ 

the person to appear in court at the tiae of trial, F•Y any 

fine or forfeiture iaposed on ~ !!! person in an aaonnt 

not ta eaeeei ••• Ja11aoiEsi ie1.la£& ezceedru -f$10~." 

Section 1q, Section 95-1122, R.C,R. 19,7, is aaended 

to read as fellows: 

"95-1122. Jls!lli Yebicle ~ 

~iola tion.§ pestia~ ef ~aaEaateei aEEest Jaeai seEtifisate 

certificate§ accepted in lieu of cash, ~ ! guaranteed 

arrest bond certificate vith respect to vhicb a surstJ 

coapany bas becoae suretJ or a guaranteed arrest boad 

certificate issued by an insurance cospany authorized to 

transact both autosobile liabilitJ insurance and sur~tJ 

business within this stat~ as prowided in aeetiea 95-11217 

••~raet, sh~ll. sben posted bJ tbe person whose signature 

appears thereon, be accepted in lieu of cash bail in an 
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aacunt not ~e sassed eae haai£&4 iellaEs ~A£!eding ~S1CO~O+ 

as a bail bond to guarantee the afpearance of -.&h !h! 

person7 in any court, including aunicipal courts, in this 

state7 at such tiae as aay be required by the court7 ·when 

~ th2 person ._ I!§ arrested for violation of ~ ~ actor 

vehicle law of this state or ordinance of ~ ! auniciFality 

in this state (ezcept for the offense of driving vhile 

intoricated or for any felony) coaaitted frior to the date 

of expiration sbovn on ...a the guaranteed arrest bond 

certificateL ee ~ranteed arrest bond certificat! posted 

as a bail bond in ~ ! court in this state shall be !! 

subject to tbe saae forfeiture and enforcesent FroYisions 

wi~h Esspeet •• ~ bail bonds posted in criainal cases aa 

pEewilei bp law, and that aay sash ! guaranteed arrest bond 

certificate posted as ! bail bond in ~ ! aunicifel court 

in this state shall be !!! subject to the forfeiture and 

enforceaent provisions of the chapter cr ordinance of the 

particular mnnicipalitJ pertaining to bail bonds posted." 

Section 15. Section 95-H06, B.C.!I. 19,7, is nended 

to read as follows: 

"95-1,06. Vhea aal fEea whea \hey aay ash aiwiee ... 

whe aay be pEeseal ia£ia, thai£ &esaiaae Mll£!!:_-ll! 

assistance to qr!~_jgEJ vbo ••I be EI~!1-_=: 

s~enqg(l£ber. trtatcriRt of te§1i•21I• -..Hll 't-he grand 

jury sayy at all tiaeB? ask tbe advice of the conrty or the 
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judge thereof, ~ t~e attorney general~ cr ~ t~e county 

attorney, Unless such ad~ice is asked, the judge of the 

court shall not be present during the sessions of the grand 

jury, 

~B~1ll The county attorney ef t:lla eeaaty or the 

attorney general aay at all tiaes appear before the grand 

jury for the purpose of giving infcraaticn or advice 

relative to any aatter cognizable by the grand juryy and aay 

interrogate witnesses before the grand jury whenever he 

thinks it necessary. When a charge against or invol~ing the 

county attorney, ~ deputy county attorney, or anyone 

employed by or connected with the office of the county 

attorneyy is being investigated by the grand jury, ~ th~ 

county attorney, ~ deputy county attorney£ or all or any 

one or acre of theay shall net be allowed to be present !i 

ll._.2ffic.il!.l_£!.1!ilCit:t before &aft ll!: gnnd jury when &llH 

the charge is being investigated7~ ia aa eifisial eapaeit:y 

~lit &BlJ as a witeesa 0 aae he ~~£ shall only be 

present while a witness and after apJ)earing 

as ~ ~ witness shall lEave the place where the grand jury 

is holding session. 

~111 When requested to de sc by the grand jnry of 

any county, the attorney general or county attoraey aay 

eaFloy s~ecial counsel and investigators, wlleee i111~y i~ .!!~ 

shall ~ investigate and present the evidence ~£~ired in 
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such investigation to ~ ~ grand jury. 

~~ The grand jury or county attoraey aay require 

by subpoena the attendance of any person before the grand 

jnry as interpreter. While his services are necessary, ~ 

1.l!.!l interpreter may te present at the eiaainaticn of 

witnesses before the grand jury. The coapensation for ~ 

services of see* the interpreter constitutes a charge 

against the countyy and shall be fiied by the grand jury7 in 

an aaonnt to be approved by the court~ ..- It shall be paid 

out of the county treasury on a warrant of the county 

auditor upon an order of the jndge of the district court, 

aay 

~~ ~eaaeseipt e£ Tee~ia&Bfo(l·~ The grand jury 

appoint a stenographer to take in shorthand the 

testiaony of witnesses~ or the testiaoay aay be tatea by a 

recording device, but the record so aade shall include the 

testiacny of all llitnesses en that particular investigation. 

The shorthand notes or the recordings and transcript of the 

sa•e, if any, shall be delivered to and retained by the 

clerk of ~he district court. 

~JEl The stenographer and any typist vho transcribes 

the stenographer's notes or recordings shall be sworn by the 

foreman not to disclose any testi•cny or the na•es of any 

witnesses except when so ordered by the court. 

lfl The stenographic reporter shall certify and file 

with the clerk of the district court an original 
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transcription of his shorthand notes and a copy thereof and 

as aany additional copies as there are defendants. !be 

reporter shall coaplete ~ ~ certification and f~ling 

within ~1~ days after the indictaent bas been found -. 

•ae aeeesatiea pEeeea-e• unless the court fQr good cause 

aakes an order extending the tiae. The clerk of the district 

court shall deliver the original of the transcript .a filed 

vith hia to the county attorner iaaediately npcn his receipt 

thereof, ~ retain one i4t copy for use only by judges in 

proceedings relating to the indictaeat &£ aaea .. tiea, and 

~ deliYer a copy of ...a !A! transcript to each ~ 

defendant or his attorney." 

Section 16. Section 95-1407, R.C.!. 1947, is aaended 

to read as follows: 

"95-11107. Subpoena of witnesses issaaaea. l subpoena 

requiring the attendance of a witness before the grand jury 

aay be signed and issued by the ccanty attorney, bJ the 

{Qpeaau of 1h~ graad jury4 or by the judge of the district 

courty~ ~ the svbpoepa aay be dir~~g witnesses in the 

statey in support of the prosecution, ~ those witnesses 

vhose testiaony, in *i5 ~ opinion of tbf is§qer, is 

aaterial in an investigation before the grand jarJ, and ._. 

such other witnesses as tbe grand jury apea iaveati~a\iea 

peaiiat ~efe&a •• 81 aay airect.• 

Sectton 17. Section 95-1~08, R.C.!. 1947, is asended 
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to read as follows: 

•95-14C8. Reception of evidence. ~ill In the 

investigation of a charge, the grand jury shall receive no 

other evidence than that given by witnesses produced and 

svorn before \aa ••••• j&Ef• ~ furnished ty legal 

docaaentary evidencey or the deposition of a witness in the 

cases aentioned in aee\iea 95-1802. 

~jll The grand jurr is not required to bear evidence 

for the defendant, but it shall veigh all the evidence 

subaitted to ity~ ••• vaee !! it has reason to believe ether 

evidence ~itbin its reach will explain away tbe charge, it 

shall order the evidence to be producedT and fer that 

purpose aay require the county attorney tc issue process for 

witnesses. 

~~11l ~he grand jury shall find an indictaeot when 

all the evidence before ity taken together, if unezplained 

or uncontradicted, vouldy in its judgaent7 warrant a 

conviction by a trial jury." 

Section 18. Section 95-1502, B.C.!. 1947, is aaended 

to read as follows: 

"95-1502. Coaaeuceaent of prosecutions. ~jjl lll 

prosecutions of offenses triable ia the district courts 

shall be by indictaent or inforaation eaaep\ ae a\he&viee 

pEa•i4e• lily &lti!op.&E lilir 1itl!i! !I q, II• ~· 1, Hll17. 

~Jll lll ether prosecutions of offenses aay be bJ 
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coaplaint." 

Section 19. Section 95-150~. B.C. !1. 19Q7, is a•ended 

to read as follows: 

"95-150q. Joinder and discharge of offenses and 

defendants. ~Jlt An indictaent, inforaation, ~ coaplaint 

er aeeasatiea aay charge two ~ or more different offenses 

connected together in their cc•aission, &F different 

stateaents of the saae offense£ or tao ~r or ~ore different 

offenses of the saae class 

separate countS?£ ~ !f tvo ~r or acre indictaents, 

informations, £I coaplaints 9£ aeevsatisas are filed in such 

cases in the saae court, the court may order thea to be 

consolidated. Allegations aade in one count aay be 

incorporated by reference in another count. The prosecution 

is not required to elect between the different offenses or 

counts set forth in the indictaent, inforaation, 2! 

coaplaint &£ aeea&atiea, h-t ill the defendant •ay be 

conwicted of any nu•ber of the offenses cbarqedy~ ~Be eaeh 

~!Ch offense of vhicb the defendant is conYicted anst be 

staten in the veraict or the finding of the court~~ 

111. !~ court in vbicb the case is 

triable, in the interests of justice and for qocd cause 

shewn, say in its discretion order that the different 

offenses or counts set forta in the indictment, information, 

~ coaplaint aaa a&e¥satiea be tried separately or divided 
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into two ~ or acre groups and eacb of ~ ~ groups 

tried separately. An acquittal of one ~ or aore counts 

shall not be ~ considered an acquittal of any other 

ccunt. 

~J11. !wo ~ cr acre defendants aay be charged in 

the saae indictaeut or inforaation if they are alleqed to 

haYe participated in the saae series of acts or transactions 

constituting an offense or offenses. Snch defendants aay be 

charged in one ;4t or aore counts together or separately£ 

and all of the defendants need not be charged in eack count. 

~l!l If it appears that a defendant or the state is 

prejudiced by a joinder of related prosecutions or 

defendants in a single charge or by joinder of separate 

charges or defendants for trial£ the court aay order 

separate trials, grant a severance of defendants, or provide 

any other relief as justice •ay require. 

~J~ ihen two or aore persons are included in the 

saae charge, the court aay, at any timey before the 

defendants haYe gone into their defense, on the ap~licaticn 

of the county attorney, direct any defendant to te 

discharged7 ~ that he aay be a witness for the state. 

~l§i iben tva or acre persons are included in tbe 

saae indictment or inforaaticn7 and the ccurt is of tbe 

opinion that in regard to a particular defendant there is 

not sufficient evidence to put bia on his defense, ~ !!£ 
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cour~ aust order hia to be discharged before tbe evidence is 

closed7 that he aay be a witness tor his codefendant.• 

Section 20. Section 95-15C6, B.C.!!. 1947, is aaended 

to read as follows: 

11 95-1506. Pais• eaa¥ieliea 

eersistent felont offenders. J1l ~ l! the state seeks 

tt:eataent of the accused as a ~ 

under ~ 

9~-1507 or 95-2206&5__Q[ both of thofe Se£tiQD!• 

notice of that fact aust be giten in writing to the accused 

or his attorney before the entry of a plea of guilty by the 

accused7 or before the case is called for trial upon a plea 

of not guil.ty. 

.ill. ~ lli notice auat confora to the foll.oaing 

provisions: 

(a) The notice aust specify the prior conticticns 

alleged to hate been incurred by the accused. 

(b) The notice and the charges of prior contictioas 

contained therein shall not be aade public -.. ~ in any 

aanner be aade known to the jurJ before the jury's terdict 

is returned upon '"" !!2l!EL 

if the defendant e~all 'es,ify testifi§& in his cvn bebalf£ 

he shall ae•e•lheleee -e 1§ subject to iapeachaent as 

protided iu sea•~•• 93-1901-11, a.~.l. 19•4 1 as •••••••· 

~r!ll If the accused is convicted upon the felony 
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charge, the notice, together Mith rroFer proof of tiaely 

service, shall be filed with the ccurt before the tiae fized 

for ~~ septenciaq. The court shall then fiz a tiae for 

bearing with at least 'h~ee 13~ days• notice tc the accused. 

-i4H!l The hearing shall be hel.d before the court 

al.one. If the court finds any of the allegations cf prior 

COD! ictioD t:rue, the accused shall. be sentenced under tbe 

provisions of seeliae ~ 11 117-1-4 95-15C7 a ad 95-2206._:i." 

Section 21. Section 95-1507, R.C,!. 19Q7, is aaended 

to read as follows: 

"95-1507. ieetaase ~~!3 of iap~isaaaea~ 

persistent felony offender. (1) A persistent felony 

offender is an offender who has ..._ pretiooslJ been 

conticted cf a felony and 'h• p~eeeat aifeaee is 11ho i~ 

~~ill being sentence9 for a second felony coaaitted on a 

different occasion than the first. An off§pder is cs!§~~~ 

to have been eretiouslz conyicted of a !!lOBI if; 

f~l I paesiateal feleey effea~eE shall he iapEiseaad 

ia lhe slale p~isea fee a le£& ef aal less lhaa fiYe (li) 

(al the pretious felonr conviction vas for an offense 

coaaitted in this state or any other juris9iction fer which 

a sentence to a tera of iaprisonaent in ezcess of ~1~ 

Jear coul.d haYe been iaFosed~ .-4 

(b) less than ~5~ years baYE elapsed between the 
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coaaission of the present offense and eitberT ~ the 

previous felony conviction or ~ the ettaeaa£s £&lease& 

offe~§_-~lease on parole or otherwise froa ~ prison or 

other coaaitaent iaposed as a result of the previous felony 

conviction; and 

(a) t~e etfeaae£ vas aa£e t~ae tveaty eae (211 yea£& 

ela at the tiae et t~e eeaaiesiea ef the aev etfease. 

-fdt.l£1. 

eeasiae£ei fe£ the peEpese ei saataaei&! eaie£ t~is seatiaa 

+i the offender has ~ been pardoned on the !E&ea~s ~~ 

of innocence, &£ if and the conviction ..a has got been set 

aside in aay past saav~ ~postcooviction hearinq. 

jlt__& persistent felony offender §bali be 

in the state prison for a tera of not less than 5 Years ~ 

acre than 100 years if be V§§ 21 tears of age or older at 

the tiee of the coeaission of the presept offense." 

section 22. Section 95-170!1, B.C.II. 19JI7, is aaended 

to read as follows: 

•95-170-. Tiae of aakinq action. The action provide~ 

fo~_in-22-1701 and 95-17C2 shall te aade before the plea is 

entered, but the court for cause aay perait it to be aade 

within a reasonable tiae thereafter." 

Section 23. Section 95-1106, B.c.~. 19!17, is aaended 

to read as follows: 

"95-1706. Effect of deteraination. 111 If a action is 
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determined adyersely to the defendant~ be shall plead if he 

has not previously pleaded. 1 plea previously entered shall 

stand. 

Jll If tbe court directs the action to be disaissed, 

the defendant aust, if in custody, be discharqed therefroa~ 

or, if adaitted to bail, hav~ his bail eKoneratedT or aoney 

deposited instead of bail ass~ ~e refunded to hi•. However, 

if the court grants a action to disaiss tased cn a defect in 

the institution of the prosecution or in the indictaent, 

inforaatioa, or coaplaintT or ~ it it appears at any tiae 

before judqaent that a aistake has been aade in charqing the 

proper offense, ~ the cour! aay also order tbat the 

defendant be beld in custody or that his bail be continued 

fo~ a specified tiae pendinq the filinq of a new coaplaint, 

indictaent~ or inforaation." 

Section 2~. Section 95-1707, B.C.II. 1947, is aaended 

to read as follcws: 

•95-1707. Transfer of trial. If tbe court deteraines 

that ~ g action to disais~ based upon tbe grounds of lack 

of jurisdiction or iaproper place of trialT is well founded• 

it aay, instead of O(dering disaissal, order the cause 

transferred to a court of ccapetent jurisdiction o~ to a 

proper place of trial." 

19q7, is aaeaaee 

~ae as iellevs• 
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D!l§ 17Q!l, Sasstitoatise ef jllli"a. tat£% ~haolaat 

_ ............. .r-4.-.: ... _ .... __ .. .., _ _,;__. ... .&...,._, -

saaeat ha•e a~ aaol iapa~tial hea~i•! &E to&ial sete~e 

~ ~ jgol~e. the aatiaa shall he aaola at least; fitteea 

t1il olaf& p~ie~ ta the t~ial at the ease, a~ aa7 eetwial 

thewaaf afte~ appeal, aaeept fa£ !&&ol aaaae ahavao 

~ the ]elite 

ta aet faathea ia the eaiaiaal aetiaa, aatiea1 -
paeeaeii&!z sat the pae•iaiaaa ef this aeatiaa ie aet applf 

tteept ia reaafi te the aa~a•!••••t af the ealeaola~, the 

ea~~t, aae ta ~ the pea•~ af ealliaa ia aaetha~ ~·••• te 

eit aai aet ia aaah ~ &Eiaiaal ae~iea or preeee4ia,.x 

pEawioliR! that aa !§ jai!& shall ~ &8 a&~aate the ealeaia~ 

ffi l!lat ~ aawe tloaa aae (1) :jaita eaa !H .. 
iiataalifiei ia the seiaiaal aatiea &E pB8&&8olia9 1 at the 

i&&taaee at the p~eeeeatiea aai aet ~ ae~e ~haa aae ~lt 

j&i!e •* the ias•aase ef the iefeaaaat ee iefaaiaatso 

J:!i If eithee i paEty ia ••J aattea a~e•e aeatiaae• 

~ !~~!teetiea 111 
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aeaseaa~le aelaJ as t'a &esa•t the~eat. 

J!l The pEa•isiea af this 9hi§ eeatiea shal~ ~ 

iaapplieahle te aay 

e.e~ef eae~t. 

(hJj!i Ia aiiiti8a ta the p~a•isiea ~ti:!ti fi 

aasaeetiae ta) aasaeetie!s_(l! ••~•~=f~l1 a-il1' ~ oleieaiaat; 

aay a8we at aay tiae fe~ !! --.i1Httiaa ef ~ 

ae~i~a ef the aatiaa.• 

Section 25. Section 95-1711. l!.C.II. 1947, is aaended 

to read as follovs: 

"95-1711. Effect 

and foraer rrosecutions. (1) Sefiaitins et 

~ (a) The tera "saae transaction• includes ccnduct 

consistinq of: 

Ci) a series of acts or oaissions ~hicb a;e activated 

by a purpose to accoaplisb a criainal objectivey and ~Ai£1 

~ necessary or incidental to the accoaplishaent of tbat 

objective; or 

(ii) a series of acts cr oaissions which ~ aotiwated 

by a coaaon purpose or plan and which result in the rereated 

coaaission of the saae offense or affect 1he saae person or 

persons or the property thereof. 

(b) An offense is au "included offense• when: 
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(i) it is established by proof of the saae or less course of conduct and the defendant's course of conduct ~as 

2 than all the facts required to establish the coaaission of 2 inte~rupted, ~ unless the la~ provides taat the specific 

3 the offense charged; ~ 3 periods of such conduct constitute sepa~ate offenses. 

4 (ii) it consists of aa atteapt to ccaait the cffense q (3) i~eB 'E8E998ti&B 8&FEE8 BJ f&E.e£ fE8S9&Bti&Bo 

5 charqed or to coaait an offense otber~ise included therein; 5 PE&Yitieil ll the offenses, if •ere thaa e•e 1 ~ere kncvn to 

6 or 6 the attorney prosecuting upon sufficient ewideuce to justify 

1 (iii) it differs f~o• the offense charged only in the 7 the filing of an inforaation or the issuance of a warrant of 

a respect that a less serious injury or risk of injury to the B arrest and were consuamated prior to the original charqeT 

9 saae person, property£ or public interest or a lesser kind 9 and 'Ee'fiiletl if the jurisdiction and venue of the seweral 

10 of culpability suffices to establish its coaaission. 10 offenses lie in a single court, a prosecution based upon the 

1 1 (2) -•s~it:lltas 1 1 saae transaction as a ferae~ prosecution is barred bJ such 

12 ihen the saae transaction aay 12 foraer prosecution under the following circaastances: 

13 establish the coaaission of aore than one offense, a person 13 (a) The foraer prosecution resulted in an acquittal. 

14 charged ~ith such conduct aay be prosecuted for each such 14 There is an acquittal ~ ~epewer the prosecution resaU;ei 

15 offense. He •ay not, bo~e~er, be conwicted of acre than cne 15 resu11~ in a finding of not guilty by the trier of fact or 

16 offense if: 16 in a determination that there 4ae i§ insufficient ewidence 

17 (a! one offense is included in the ether; ~ 17 to ~arrant a conwiction. A finding of guilty of a lesser 

1 8 (b) one offense consists only of a conspiracy or other 18 included offense than tbe offense charged which is 

19 fora of preparation tc coamit the other; eT 19 subsequen~ly set aside is an acquittal of the greater 

20 {c) inconsistent findings of fact are required tc 2C inclnsiwe offense that vas cbarqed, 

2 1 establish the coaaission cf the offenses; 2 1 (b) The foraer Frosecution was terainated, after a 

22 (d) the offenses differ only in that one is defined to 22 co•plaint bad been filed on a aisdeweanor charger Q~ after 

23 prohibit a designated kind of conduct generally and the 23 an information bad been filed or an iudictaent found on a 

24 othe~ to prohibit a specific instance of such conduct; or 2~ felony charge, by a final order of judgaent for the 

25 (e) the offense is defined to prohibit a continuing 25 defendantT ~hich has not been set aside, reYeised, or 
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vacated and which necessarily required a deterainaticn 

inconsistent with a fact or a legal pro~csition that aust be 

established for conviction of the offense. 

(c) The for•er prosecution resulted in a conviction. 

There .. bas been a conviction i4 ~never the prosecution 

resulted in: 

(i) a judgaent of conviction which has not been 

reversed or vacated; ~ 

(ii) a verdict of guilty which has not been set aside 

aad which is capable of supporting a judgaent, so long as 

failure to enter judgDent was for a reason other than a 

Dotion of the defendant; or 

(iii) a plea of guilty accepted by the court, so long 

as failure to enter judgaent vas for a reason other than a 

•otion of the defendant. 

(d) The foraer prosecution was iaproperly terainated. 

Except as provided in this subsection ~l. there is an 

iaproper teraination of a prosecution i4 vh~!~r the 

teraination is for reasons not a•ounting to an acquittal7 

and ~ takes place after the first witness is sworn but 

before verdict. Teraination under .., ~~ of the 

following circuastances is not iaprcper: 

(i) ~ ~ defendant consents to the ter•inaticn or 

valves his right to object to the terlinatiO&f~ .. 

(ii) ~ Th~ trial court, in the exercise of its 
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discretion, finds that the teraination is necessary because: 

(A) it is physically !•possible tc proceed vitb the 

trial in conforaitr vitb law; e. 

(B) there is a legal defect in the proceedings which 

vould •ake any judgaent ente~ed apon a verdict reversible as 

a vatter of lav; -. 

(C) prejudicial conduct7 ia or outside the ccurtroo~ 

aakes it iapossible to proceed vltb tbe trial without 

aanifest injustice to eitber the defendant or the state; -. 

ID) tbe jury is unable to agree upoa a werdict; or 

(E) false stateDents of a juror en woir dire prevent a 

fair trial. 

(4) Peaae£ p£eeeeu•ie• im aae•~•• ~••i•••••••• whee a 

H£,. llhen conduct constitutes an offense vitbin the 

concurrent jurisdiction of this state and of the United 

States or another state or of tva courts of se~arate£ ~ 

ove,lapplng~-2• concurrent jarisdictioa in this state, a 

prosecution in any such other jurisdiction is a bar to a 

subsequent prosecation in this state under the following 

clrca•stances: 

(a) The first prosecution resulted in an acquittal or 

in a conwiction as defined in subsection (3) and the 

subsequent prosecution is based on an offense arising out of 

the saae transaction. 

(b) Tbe for•er prosecution was ter•inated, after tbe 
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coaplaint e.& ~ been filed on a aisdeaeanor cbarg~ 2I 

after the inforaation vwe had bee~ filed or the indictment 

found QR ___ a __ felgny_ charge, by an acquittal or bf a final 

order or judgaent for the defendant which bas not been set 

aside, reversed, or vacated~ and ~ !!! acqnittal, final 

order~ or judgaent necessarily required a deterainatioa 

inconsistent with a fact vhich must be established for 

conviction of the offense ~ 12! which the defeedant is 

subsequently prosecuted. 

(5) Pa£ae£ peeseaa\iaa ~afeea aan£\ 1aa•i•9 

jaaieiie\iaa 9£ •••• feandalea\ly peaee£98 •Y t•• defeaaaa\o 

A prosecution is Dot a bar within the aeaeing of snbsections 

( 3) and (II) uader any gnf_~r aore of the following 

circu11stances: 

(a) ~ IA! fcraer prosecution vas before a conrt 

which lacked jurisdiction over the defeadant or the 

cffense-t..._ ~ 

(b) ~ ~he foraer prosecution vas procured by the 

defendant without the knowledge ~f the Frcper prosecuting 

officer or witb the purpose of avoiding the sentence abicb 

aight ctherwise be iaposed-t1 ee 

(c) ~ The foraer prosecution resulted in a jndgaeat 

of conviction which vas held invalid in aay f&St eeavieti&& 

~£§!££nYicti£! hearing.n 

section 26. section 95-1803, R.c.~. 1941, is aaended 
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to read as follows: 

•95-1803. Discowery, inspection, and notice. In all 

criainal cases originally triable in district court the 

following rules ~ apfly: 

(a) loist af iitaesses 1 

(1} For the purpose of notice only and to prevent 

surprise, the prosecution shall furnish to the defendant and 

file with the clerk of the court at the tiae o£ arraignaeatT 

a list of the witnesses iateadei te ~e eallei ~y the 

prosecution !ntend! to call. The prosecution aay, any tiae 

after arraignaent, add to the list the naaes of any 

additional witnesseS? upon a shoving of good cause. The list 

shall inclnde the naaes and addresses of the witnesses. 

~· £e'feieeasat ef salleee41iea I•) 11, 1 af \•i• 

This sqb,ection does not apply to rebuttal 

witnesses. 

lh~ rua~-------~---~-·-----~---~-~ A~-------~~~-----

pEevi8ea fee Qaie£ eeat.iea 9§ 1iQ11ito 

~(21 tal On action of any party within a reasonable 

tiae before trial£ all fiE~iee each ea[ti shall produce at a 

reasonable tiae and place designated by the ccurt all 

documents. papers£ cr things which eaeh paE41J it intends to 

introduce in evidence. TheEea~ea~ !A£! party shall, in 

the presence of a person designated by the court, be 

permitted t~ inspect or copy any sach docu•ents, papersL or 
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things. The order shall specify the tiae, place~ and aanner 

of a a king the inspection and of taking the copies or 

photographs and aay prescribe soch teras a~d conditions as 

are just. If the evidence relates to scientific tests or 

erperiaents£ the opposing party shall, if practicable, be 

peraitted to be present during the tests and to inspect the 

results thereof. Upon a sufficient shoving~ the court aay at 

any tiae order that the discovery or inspection be denied, 

restricted~ or deferredy or aake other afpropriate orders. 

J!l If, subsequent to coapliance vitb an order issued 

pursuant to tbis ruleT and prior to or during trial, a party 

discovers additional aaterial previously requested ~bicb is 

subject to discovery or iaspection under .e. this rule£ he 

shall proaptly notify tbe other party or bis attorney or the 

court cf the existence of tbe additional aaterial. ~he court 

shall exclude any evidence not presented for inspection or 

copying pursuant to this ruley unless good cause is shovn 

for failure to coaply. In the latter case the cpposiag party 

shall lie is eotitled to A recess or a eeau ...... iea 

£Ontinnance during which it aay inspect or copy the evidence 

in the aanner provided for ~ in thi§_§~bsec!i2~-j~l· 

~Jll__j!l Por purpose of notice only aad to preYeut 

surprise, tbe defendant shall furnish to the prosecution and 

file with ·~e clerk of the conrtA at the tiae of e11teri119 

his plea of not quilty or withi~ ~10r days thereafter or 
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at such later tiae as tbe ccu£t aay for good cause ~erait, a 

statement of intention to interpose the defense of iasaait•J 

~1~-~ease or defect, self-defense~ or alibi. 

J£l If the defendant intends to interpose anJ of these 

defenses, be shall also fa£nish to the prosecution and file 

with the clerk of the courty the naae~ and addresses of all 

witnesses to be called by the defense in supfort thereof. 

~ Prior ~u ~+•a+ ~D5 

action and shoaing of good cause, add to the list of 

witnesses the naaes of any additional ~itoesses. lfter the 

trial coaaences, no witnesses aay be called by the defendant 

in support of tbese defenseST unless the naae gt_ta!_aitpe§§ 

is included on ~ !h2 list, except upon good cause shovn. 

~~ lll aatters wbicb are privileged upon the 

trialy are priYileged against disclosure through any 

discovery procedure.• 

section 27. Section 95-1810, s.c.e. 1947, is aaended 

to read as follows: 

n95-1810. litness fro a another state suaaooed to 

testify in this state. (1) ~ ihepeYer a person in any 

statey vhicb by its laws has aade provision for coaaanding 

persons within its borders to attend and testify in criainal 

prosecutions7 or grand ju£y investigations eeaaeaseol e£ 

aliee• '' ••••eaee, in tbis statET is a aaterial witness in a 

prosecution pending in a ccurt of record in this statey or 
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in a grand jnrJ investigationT which has ccasenced or is 

about to coaaence, a judge ot ~ !A§ court aay issue a 

certificate under the seal of the court stating these facts 

and specifying the nuaber cf days the witness will be 

required. ~ The certificate ~ shall he fresented to a 

judge ot a court of record in the county in which the 

witness is found. 

(2) If ~ th~ certificate recoaaends that the 

witness be taken into iaaediate custody and delivered to an 

officer of this state to assure his attendance in this 

state, ~ it is priaa facie procf of the d~bi!!!l__of 

such custody and deliveii and th~ judge 1ay direct that ~ 

.!lJ2 vi tness be feEtkvit.ll brought before hia+ iaaed\ately£ 

~ If the judge ~ is satisfied <K u__.!;2 the 

desirability of such custody and delivery. iaE vilieil seell 

aete£aieatiee aais ee&t.ifieste skall lie peiaa fasie~~ 

~ aay order that .a44 !A! witness be te&thwit.k i••~4iately 

taken into custody and delivered to an officer of this 

stat9T~ ~ The order shall ke is sufficient authcrity .. 

&&&& ~~ officer to take ~ tb~ witness into custody 

and bold hia unless and until he ~ is released by bail, 

recognizance. or order of the judge issuing the certificate. 

(3) H "lil ihenewer__2 witness is su1aoned to attend 

an~ testify in this state. be shall be tendered the sua of 

~ea aeats ~10*+ ~!R.!;§ a aile for each aile and ti•e aellaJ:s 
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-f$~ for each day that he is required to trn'fel and 

attend as a witness7~ p~:evisei f~J:t.ke£ ~•a~ ia tilese-ea&ee 

ie vkiea 11 the state wherein the witness is found has by 

statutory enactment required that the suaaoned witness be 

paid an aacunt &£ aaaaats in ea:cess of the aaonnt 

ke~:eie~efe&e ia ~ais pe£&!£&pa pJ:evisei specified in the 

preceding sentence. thea saii ~ witness 1ay be tendered 

£ai4 ~ amount e£ aaeue~s se required by ~ ~ state to. 

ee tee~eJ:ea a&e ia eaeess ef tke saii aaaaats ia this 

~sES!E&pa p&eviiei teE. 

J!l l witness vho has appeared in accordance vitb the 

provisions of the su1aons fiM.H .!U not be required to 

reaain within this state fo! a longer period of tiae than 

the period aentionea in the certif!cate7 unless otherwise 

ordered by the court. 

J2l If ~ the witness fails vitaont good c~use to 

attend and testify as directed in the snaaons, he shall be 

punished ~n the aanner provided for the panishaent of any 

witness vho disobeys a su1aons issued frc• a ccart of record 

in this state." 

Section 28. Section 95-1909, B.C.l!. 19Q7. is a•ended 

to read as fcllcvs: 

•95-1909. Trial jurors. ~111 The clerk of court 

shall mal<.e available to the parties a list of prospective 
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jurors with their addresses when the oaaee ha~e been drawn. 

~Jll ~J!l The qualifications cf juror~ and ~ 

will he e•s•p~ei, ~!llptions_ fro• juu__Qru are ~A& 

~~ribed in seetiees 93-1301 through 93-1307, ef t~e ~i•il 

~ale, vaiea ay &afa£aeee ••• eede a pe£t ef this aa~e. 

~JRl In exeaption free service on a jury is not a 

cause of challeng~ but the privilege of the person 

exeapted. 

;.tlll The county attorney and the defendaat or his 

attorney shall conduct the exaaination of prospective 

jurors. The court eay condact aa additional exaainaticn. The 

court eay lieit the exaaination by the defendant, his 

attorner& or the prosecuting attorney if the court believes 

such exaeination to be ieproper. 

~j!l ~i!l Each party aay challenge jurors for 

cause, and each challenge eust be tried by the court. 

~j£1 I challenge for cause aar be taken for all or 

any of the following reason~ or for any other reason which 

the court detereines: 

(i) Eeaeaa~;~alRity consang!!Rii! or relationship !2-!h~ 

defend~ to the person who is alleged to be injured bf 

the offense charged7 or on whose coaplaint the prosecution 

vas instituted.,.~ e~ te the iefeeieat. 

(ii) ~~ ~!9 in the relation of guardian and 

ward, attorney and client, easter and servant, ~ landlord 
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and tenant, 2! debtor and creditor with, cr being a aeaber 

of the faaily or in_!!e eeployaent of£ the defendant7 or ~ 

the person who is alleged to be injured by the cffense 

charged.,. or on whose coeplaint the prosecution vas 

instituted, •• ia his eaplayae••·~ 

(iii) ~ beipg a Farty adverse to the defendant in a 

civil action.,. or having coaplained against or been accnsed 

by hie in a criainal FrcsecutionT~ 

(iY) • ..._. kJ!!Dg served on tbe grand jury which found 

the indicteent.,. or on a coroner's jury which inquired into 

the death of a person whose death is the subject of the 

indictaent or inforaationT~ 

(Y] ~ hav!ag served on a trial jury vhicb .._ 

tried another person for the offense chargedTl 

(Yi) ~ having been ... a eeaber of a jury foraerly 

sworn to try the saae charge, aad vheae !he verdict £!~ 

vas set aside or which vas discharged without verdict7 after 

the case vas subaitted to itT~ 

(vii) ~ ~ served as a juror in a civil action 

brought against the defendant for the act charged as an 

offens6Tl 

(viii) ~ !! the offense charged 48 i~ punishable with 

death, with ea•e~•aiaia, ef ]!awing such conscientious 

o~inions as would preclude his finding the defendant 

guilty~A in which case he anst neither be pereitted nor 
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cospelled to serve as a jurory~ 

(iz) ~ having a belief that the ~uniEhaent fized 

by lav is too severe for the offense chargedT~ 

IX) ieR \he e•is,eaee ef having a state of sind ~ 

~ef ~he je£e£ in reference to the casey or to either of 

the partie5T which ~ ~ prevent his frcs actiag with 

entire iapartiality and without prejudice to the substantial 

rights of either party. 

ietj2l lll challenges anst be interposed befere the 

jury is sworn, unless the cause of challenge 6e is 

discovered after the jury is sworn and before the 

introduction of any evidence, ~ in-!!i£!_casa the court, 

in its discretion~ aay allow the challeoge to be interposed. 

~j§l Each defendant shall ~e allowed eight ~ 

pereaptory challenges in capital cases, sis t4r ia all other 

cases tried in the district court 

~ 12-person 

aay not be additional cballeoges for separate counts charged 

in the indictaent or inforaation. If tbe indictsent or 

infor•ation charges a capital offensey as vell as lesser 

offenses in separate counts, the aaxisua nullber of 

challenges ~~ i! eight ~. The state shall be allowed 

the saae nuaber of peresftory challenges as all of the 

defendants. In a &itil aw crisinal case tried in the 
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district court before a aia fil ~eE&ea sis-persoa jury. the 

state and all the defeadants shall be allowed three ~t 

pereaptory challenges each. !~he ~~ lJ!ll!~ iR_! 

criaipal cas~__!A! di:sU:ict £23!It agree ypon !_nil 

consi§ting of a unape' ot persqns_s!her than 6 or 1~!~ 

~1 al§O agree in writing gpon the nnsber of pere~ 

challenges to be allowed. 

~j]l After the jury is ispaneled and svcrn, the 

court aay direct •he sel•s•tea ei that one cr sore alternate 

jnrorsT be §elected in the sa.e aanner as principal juror&y£ 

~ Ibe alternate jn~ shall take the saae oath as the 

principal jurors. Each party shall have oae additional 

pereaptory challenge for each alternate juror. Alternate 

jurors in the order in which they are called shall replace 

jurors who, prior to the tiae the jury arrives at its ...... 

verdi£!, becoae unable or disqualified to perter• their 

duties. An alternate juror ~ ~ not join the jury in 

its deliberation unless called upon by the court to replace 

a aeaber of the jury. His conduct during the period in which 

the jury is considering its verdict shall ~e regulated by 

instructions of the trial court. An alternate juror who does 

not replace a principal juror shall be discharged after the 

jury arrives at its werdict. 

1~r~ The jury shall return a general werdict to each 

offense charged. 

-42- SB 30 



2 

3 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2Q 

25 

SB 0030/02 

~121 Wheny at the close of the state's eyidence or 

at the close of all the evidencey the evidence is 

insufficient to support a finding or verdict of guilty, the 

court aay on its own aotion or on the action of the 

defendanty disaiss the action and discharge t~e defendaat. 

However, the court aay allow the case to be reopened for 

good cause shown." 

Section 29. Section 95-1915, B.C.!. 1947, is aaended 

to read as follows: 

•95-1915. Terdict. ~lll ietu••• The verdict ~ 

I!§! be unani•ous in all criainal actions. ~ lA! verdict 

shall be signed by the foreaan and returned by the jury to 

the judge in open court. 

-fi*.Ul. If there are tvo ~ or 

a ore defendants, the jury, at any tiae during its 

deliberations, aay return a verdict or verdicts vith respect 

to a defendant or defendants as to whoa it bas agreed~£ ~ 

If the jury cannot agree vith respect to all, the defendant 

or defendants as to whoa it dces net agree aay be tried 

again. 

~111. -•a•ie*iaB ef a 'esaes Qffeaae. The defendant 

aay be found guilty of an offense necessarily included ia 

tbe offease charged7 or of an atteBpt to coBait either the 

offense charged or an offense necessarily included therein 

if the atteapt is an offense. 
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laeaeYeE a esi•e is &is\iB!eiahei ia~e ie~sees, las 

jasy, if they sea•ist $he aefeaeaa•, aest fiaa tae ae~Eee et 

\he Sl'iBe ef 

i4tJ!l Pall ef J&Efo ihen a verdict is returned, the 

jury shall be polled at the request of any party or upon tbe 

court's cwn aotion. If upon the poll there i~ not the 

required concurrence~ the jury aay te directed to retire fer 

further deliberations or aay be discharged." 

Section 30. Section 95-2004• R.C.!. 1947, is aaended 

to read as fellows: 

"95-200•. Trial in 1••~ise i!§ij~ aad ~ cit! 

courts. ;.tjjl !ethod of ~ trial: 

~1!1 !be defeadant is entitled to a jury of siz ~ 

qualified persons, but ••f eeaaea\ \e a leases •••heE U! 
pa,ties aat ~ to a puabeJ le§fi tha! siJ. 

~lkl I trial ty jory Bay be waiwed by tbe consent of 

botb parties ezpressed in open court and entered in the 

docket. 

~~1£l Questions of lav shall bE dEcided by the court 

and questions of fact by tbe jury ezcept that~ when a jury 

trial is waived, ..._ the court shall deteraine both 

questions of law and 99estions of fact. 

~lll. Flea of ~ 3Si!ll· Before or during trial~ 

a plea of guilty aay be accepted when: 

~1!1 ~ the defendant enters a plea of guilty in 
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open courtT.l and 

~JRl ~ !A! court bas infor•ed tbe defendant of the 

consequences of his plea and of the •axiaua penalty proTided 

by law which aay be iaposed upon acceptance of such plea. 

~ill Presence of Qelealaa\ defendant. ~ ~!!~ 

I!!! ~ eli!BBe eharee! !!IEjee ! pe!ally 11 a fil§=!lil2 

~ trial •ay be bad in tbe absence of the defendan~ but~ 

if his presence is necessary for any purFose, tbe court aay 

require tbe personal attendance of tbe defendant at the 

trial. 

~l!t Tiae to irepare prepare for ~ !!ill• lfter 

~ plea the defendant shall he !! entitled to a reasonable 

tiae to prepare fer trial." 

Section 31. Section 95-2005, ~.C.!. 19-7. is aaended 

to read as follows: 

"95-2005. Foraaticn of trial jury. tal Ra•ller el 

4111'8ESo o\ j11ry ia jaal-iee el' pelies eeerl! shall eeasia'\ ef 

sia (il perseas, ae\ \he par\ies •ay a~rae \e a aeaaer lese 

\haa sia C')• (liiJll Peraa\iea el •rial daryo lee lt tbe 

tiae cf preparing the district court jury list, the county 

jury coaaissiono a\ \he l!iae af •ra•ariae , •• lis'\riel! eeeEl 

1••f list~, shall prepare a jury list for each jvstsiee 

1ustice•s and ~ c~ty court within tbe county. !ach list 

shall consist of residents of tbe appropriate county, city~ 

or town. &U&ft lie\ T~ lists shall be selected in any 
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reasonable aanner which shall 8&&81'8 eqsnres fairness. and 

~ each shall include a nuaber of naaes sufficient tc aeet 

the annual jury reqnireeents of the respective court. 

Additional lists aay be prepared if required. !he ~ !!!!§ 

shall be filed in the office of the clerk of the district 

court.._ aeol lhe fi! appropriate list shall be posted in a 

public place in each ...a county. city~ cr town. and such 

list shall coeprise the trial jury list for the ensuing year 

for such county. city~ or toan. 

Jll Trial jurors shall be sneaoned froe the jery list 

by notifying each 2a! orally that ha is sueaoaed and of the 

tiae and place at which his attendance is required. 

l1l The prosecuting attorney and the defendant or his 

attorney shall conduct the exaeination of prospectiTe 

jurors. The court aay conduct an additional eiaaination. The 

court aay lieit the exaeination by the defendant. his 

attorney& or the prosecuting attorney if the court believes 

such eiaaination ·to be iaproper. 

ill Each party aay challenge jurors for cawse. and 

each challenge east be tried bJ the court. tbe challenge aay 

be for any cause enaaerated in seelliee 95-1909i•J (aJ J!lll1 

ef t~•is eeole. Each defendant shall be allo11ed three ~ 

pereaptory challenges& and tbe state shall be allo11ed the 

saae nuaber of pereaptory challenges as all of tbe 

defendants." 
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Section 32. Section 95-2006, R.C.E. 1947, is aaended 

to read as follovs: 

"95-2006. Verdict. ~~jjl ~v 1ne verdict cf the 

jury ~ust in all cases be g~oeral. It shall te returned tr 

the jury tc the juO.ge in open court, •tc JOust entery g or 

cause it to be entered in tbe •inntes~ Tbe verOict of the 

jury aust be unani~ons. 

-i"t-ill 8-e~~etea<laete, liher, so :<riel ~efer.dar. ts are 

tried togetbery-H ill the jury canr,c,:_ t~:.:h upo~ a verdict 

as to all, ~ tl;£..JliY !!lay render c_ '<:;:cLc~ as tc thesE in 

re9ard to whol! J~~i·B~ it dQ2.§ agre<:::: 1 .:. ~-·.,---~-4;..~ ! juCigeent 

must be enter8C: acccrOingly Qll~~;..S;,G.:S- and the cas€ as 

to the rest ~ai be t~ied hy another J~~~-

-t#J1l ~e~:-yv iiilen a ve;:ii:-,-" :___ reiurn<Jii, ti:€ 

jury shall be poliec at the reguest of ~&I cart} cr UfCD the 

c.:.urt~ s own (l;Otion~ If UfOn the .... _ ... ., 
::.-'-- L.-. there is not e 

unaniaous ccnc~rreecec tl1e jury •ay b3 _1.:._ '.;:.C tee. tc 1e'l.i r-oe 

for further Oel-ib-o~1_:at io:Js CL 11ay b€ di. ~-- .. ~-~~: ;;2C. ... 

-{#J.!U. ~ ~ j':.lry cannot: h£ 

discharged after t:~.e causE is scbaitt.ef_ .:c thei':!T until they 

have a~reed 1~pon a~d rendered their ~~rjict~ unless for good 

cause the cou~t s0cner discharges til22~ 1 • 

s~~ction 33. section 95-2CC7, ~.c.t. 19~7. is amended 

to rea~ a~ fcllo~~: 

"95-2C 07. Se~te.uce and judgaen.:. .. ~ '---~!_l'L !f a judgi!H?L.'t 

-1,7- SB JO 

' 

SE CC30;C2 

of acqtoittal is rend€red.._ the <iefendant •ust be i11medl.ately 

2 discharged. 

3 -{~ilL After a plea cr ~erjict of guiltyT or after a 

II judgment against the defendant, tne court aust designate a 

5 ti~e for sentencing. vhich •c~t be within a reasonatle time 

6 after tts £~Bg~i!g_Qf_!g~ v~~~~ct oc judgment !~~. 

7 ~he scJ~~chce mcst be entererl it the ainutes cf the ccurt as 

B soon a£ it is i•~osed. 

9 ~{._~ ~ :=n J.:f t be defEndatlt ~-leeds guil tyT or is convicted 

10 ei~be~ ~- ~he ccurt or by a ju~r~ the cour~ •ust i•~cse ~ 

11 sents-t.'>..: 

'2 -i:.~-ic>-'?--~<-.,\~..;-:--~QiJ~t\.- ~it-4C·o~_,.:.._.;...p,...:.-:.ut:.ee \ . .e. the £-E-~.o:..f--{:;fl 

~3 4::~---t-M -'c'H"'"-u;n; seat.eaee al*-'--"'.'-£'<>£' the part:i.&lllai! effe.P.:o.,... 

,4 ~ .. .;-~..--._ '>. .. -~-i,;af :.__g~e-&e----a:-t»-~ ----'~..:.cseaa!i!E &OEf~~-£"-i: 

~5 t.~u~·-;.:.f.-.. ~~-~~--<:1~-~{Jf): teo ..:.~ :..:.c:~_ ... .:::"·-~~~~E-E-l."'S-iH:~~~ ..t.f 

H> IT£:::i~ '~ ~ __ { ~2- 2 2Q.!i.L-_ 2 .2-12.k': .. _! !!£2J.!s:L_2.2=.nH ~-- f!'".Q 

17 ~2-~lQ.:.., :f ~3cnbcl or o~be·· .·::s aLe iuvol veG..t. the I .• >:.., ilL t 

; l may -~ ~- ~--~·; ;:~c:- sucb t~€hat::i.lit;: ::· i:ileasures as it ~ 

1 '-• fQJl~.:!:J:£:0 ;;.d t-"i.sable t!nd€1:' ::·be :-~-·r::-UI!St3.nc:es. 

20 +-\1-J!il. '!'he deter11inaticr "'Dd i11position of sentence 

21 ~;-t..; !!~ the exclusi\'e d~~J' <f tbe court." 

:2 SE'eti<JD 311. Section 95-2-: c•9, ll.C. 11. 1947, is amended 

23 to reao ?5 tallows: 

24 "95<~('(19. Appe~l. ~_! L '· ~.1 case~ on <. PP'"'l fl: ·;a 

25 jost::.ces" Dl.: ~ ~lli c;c,..:r<.0 l>USt be txied <I!Je~ ir. the 
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district court and 8ay be tried before a jury of si~ ~ 

whish 8&f se ~~awa f~e8 eithe£ the ~e~ela~ paael e~ jacy ~e• 

4~ §elected as proYided in Title 93, chapter 5C. 

~Jll The defendant •ay appeal to the district court 

by gi¥ing written notice of his intention to appeal eithi• 

~~10~ days after jodg8ent. 

~Jll iithin thi~ty (30r days£ the entire record of 

the ~ justice's or ~ city court proceedings shall 

be transferred to the district court or tbe appeal shall be 

dis•issed. It shall -· is tbe duty of the defendant to 

perfect the appeal." 

Seetiea ~A. Seetiaa 95 ~Q1Q 1 Ro~olo 19Q1 1 i& &8eaaei 

te ceai as fellews1 

ug9 •010. Qia~ealifiea~iea ef jea~iea, 8a~istcate, 9£ 

aay ae•e the eeect ia wcitia! fee *k• ii&!&alifieatiea ef a 

jaetiee, 8a~ist~ate 1 eE jestiee af the pease ea the ~caeei 

teat he !~! !9¥aa\ eaaaat aa•e a fai£ aea i8pactial heacia~ 

e£ tcial aefa£8 the jee\iss, ••!i&\sate, •~ jes\iee 8f the 

pea8eo !he aatiea shall ~e aaae at least tif\eea (~§~ iays 

f21 9~8& &he fi}iR! ef &&88 a !!! aetie~ the ~astise, 

8B~ist~ate, 8£ j8stiee ef tae peas& a§aiast waaa the •••isa 

is filea shall &e •itee~t aataeci\y ts as\ fecthec ia tae 
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eciaiaal astiea, aeti~ ec peesee4ia~z ~at the prewieieaa 

sf this sestiaa ia &8\ apply te tae 

aFraa~e8eat ef the ealeaaac, the ce9alatiea sf the erae~ 8f 

aasiaess, tae fewer 8f traasferaia9 tae sFiaiaal aetisa sa 

prssee~iB! te &s8e ether &seat, ae£ te ~ the pawer sf 

peaee te sit aaa aet ia saaa ~ eaiaiaal aetiea ec 

pceeeeaia~,1 pae•iaia~ taat ae 3e&tise, !::! 

jestise ef the peaee &hall ~ ee arraa~e the eale8~ar aa te 

ill ll8t ~ 88E& thaa eae (1J jestiae1 8&9iatrate 1 9£ 

a8tiea er pre&e8ai&!t at the iaetaase ef the p£8S9&e\iea aai 

.at ~ 88£8 thaa &&8 (1) jastis91 aa~i&tEata, &E iea\iee ef 

tee pease at the iastaaee ef the a8feaiaa• a£ iefeaiaats. 

. aay aall8£ a~8•e aeati8aei ! i>GEtf ,u 

~ §!§er e!~~~8\i9a 11l 

ceaseaa~l& delay as the resel\ taeceaio 

jj± The pce•isiea ef this ~ seatiea shall -e ~ 

&8eteept ef sea~t. 

l~)jj± Ia aaaiti9R te the pce•iei8B * 
ee&sesti8a !1) aay ~e~eeeti8&~!hE&~~~~ aefeaaaat 

aay ae9e at aRy ti•e fee the aie~ealifisatiea sf a jeetise, 
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affi~awito Q~ee the tilia~ at sueh ~ ~ 

shall eea~ae\ a haa£iB~ ae~ ~ete£aiee the ae£it& af the 

BU!i&aoU 

Section 35. Section 95-2101. B.C.!!. 19q7,. is aaended 

to read as fellows: 

~95-210 1. !lev trial. ~J.ll. &efiei~iae ae4 !tteeto I 

nev trial is a ~• eaaaieatie. reezaaioation of the issue in 

the saae court7 before another jnry7 after a verdict or 

finding has been renderedL aa4 the lli granting of a nev 

trial places the parties in the sa•e position as if there 

had been no trial. 

~lll ~etiea fe£ a lea ~£ialo(~~l§l Polloving a 

verdict or finding of guilty£ the court aay grant the 

defendant a nev trial if required in the interest of 

justice. 

~r~l The action for a nev trial shall be in writing 

and §h!l!_§E~i!I_the grounds therefo~_!! shall he filed by 

the defendant within thi£ty (30t days follcving a verdict or 

finding of guilty. Beasonable notice of the Ration shall be 

served ~ Q~ the state. 

~~- ·~--~--

(c) Alte£Bati•e lathe£ity ef the--~£t ea Hea£ie~ 

Retiea ie£ Mev i£ial. On bearing the aoticn for a nev trial, 
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if justified by lav and the veight of the evidence. the 

court aay: 

~lil ~~ deny tke aotioo7~ 

~Jiil ~ ~ a nev tsial7~ o~ 

+-l!iil ~ ~odiii o~ cbaoge the verdict or finding 

by fia~ia~ the iefeaiaa\ ~ai14y ei a lesseE ae~£ea at •ae 

e~:iae ea•n~ei, finding the defendant guilty of a lesser 

included criae or finding the defendant net qailtJ." 

ieetiea Qg, Seatiee 95 2292 1 lobolo 19,1 1 is aaea~ei 

\e £ea4 a~: fel~ 

B9§ 22Q2o iBB\8888 BBQ i!!!l!f!U 1··~···· fl! 

pxeaeaaeia9 aeateaeeo (a)jll The ja4••••• shall ~• £ea~e£e4 

ie epea eaeElo 

(~)Jll If \ae we&4iet a£ fiaiia~ is aet ~ailtyz 

A-A----~ -k~11 k- ---~~·~« -~--~~~~•-1- ~-~ •k~ _d~~~-A--~ 

shall ~a ~isshaE~ei f£ea easte~y &£ iaaa \ae eali~at~aa ef 

aie sail seai, eaeept B§ pf&!i!~i it=9i_j91i. 

aeateaee 

shall se preaeaaee~ --ae4- ja~~aeet •eaae&e~ vithia a 

£easaaahle tiae.a 

Section 36. Section 95-22C6, B.C.B. 1947. is aaended 

to read as follows: 

"95-2206. Sentence. Jll Whenever ~ 2 person bas been 

found guilty of a &£iae &E 2n offense upon a verdict or a 

plea of guilty£ the court aay: 
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~121 ~ ~ i•position of sentence for a feriod 

not te eaeeea eae exceeding i1~ year for any •isdeaeanor~ 2! 

for a period not ~e eaeeea t•£ee ~eeding i3t years for any 

felony. !he sentencing judge aay iapose upon the defendant 

any reasonable restrictions or conditions during the period 

of the deferred iaposition. Such reasonable restrictions or 

conditions may include: 

days; 

iatJit jail base release; 

~Iii} jail the 

i&+liiil conditions for probation; 

;4+Ji!l restitution; 

exceeding -i9ot 

~.!ll any other reasonable conditions 4eeeM 

SOQ!Sid~!! necessary for rehabilitation or for the 

protection of society; £~ 

~jvil any coabination of the abcveTi 

~~l &Yepeea §S2££n!! execution of sentence up tc the 

maximum sentence allowed for the particular offense. the 

sentencing judge may impose on the defeBdant any reasonable 

restrictions during tbe period cf snsFended sentence. Such 

reasonable restrictions may include: 

~lil jail base release; 

~Jiil jail time not te eaeee4 ~~eding i9ot days; 

~liiil conditions for ~rcbation; 

~Jiyt restitution; 
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-to*J.tl any other reasonabl.e conditions .._.... 
considered necessary for rebabilitaticn CI for the 

protection of society; 

14t1Iil any coabination of tbe aboweYl 

~Y westaiaeieae eE eeeaitieas ••• vielatei, aay 

elapeei tiae, eaeept ~ail tiaew shall aat he a eweiit 

ataiast the seateaae1 aaless the eaaat eha~l athe£viea 

~ 

~J£1 ~a ~ a fiae as provided by law for the 

offense ... i 

~J!!l ~ coaait the defendant tc a correctioaal. 

institution with or without ~ fine ~§_Etovided by law for 

tbe offens&Tl 

~j~ ~ iapose any coatination of subsections 

-tat 1.11J!!l. -fJt J.1J..t£l, ~ .nLJ.lUll ~. 

!21 If any !estrictions or conditions iaposed und~ 

subsection (11 (aJ or 111 lbl_are viohted, aur elapsed tiaac 

except jail tia~all _l!ot be_~ credit~!~...!!!~ 

sentenc~nless the court orders othe{vise. 

~lll-~ The district court aay al.so iapose any of 

the following restrictions or conditions en the ~ 

sentence pro~ided to[ in vhich it ~ 

considers necessary to obtain the &Bjeeti¥e ollject!~ of 

rehabilitation and the protection of society: 

~J!l prohibit the defendant the right to held ~nblic 
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office; 

~Jiil prohibit the defendant the right to own or 

carry a dangerous weapon; 

~(iiil prohibit freedoa of association; 

i4tliYl prohibit freedo• of .aye•ent; 

~J!l any other li•itation reasonably related to the 

objectiYes of rehabilitation &£ ~ the Frotection of 

society. 

i+r~ 1he judge in ~1~ !_justice's• citZL_~ 

•unicipal court ~ does not haYe the authority to 

restrict an indiYidual•s rights as ena•erated in subsection 

-f6+ Jll.Hl· 

J!l ~ ! judge 1 •agjsti~te. or 1u§!i£~£I the peace 

who has suspended the eiecution of a sentence or deferred 

the iaposition of a sentence of i•priscn•ent under this 

sectionT or his successorT is authorized the£eafte£ 1 ia hie 

ii&e£etiaa. during the period of ~ !~ suspended sentence 

or deferred i•position of sentence~his~~~tion. to 

reYoke ~ ~ suspension or i•pose sentence and order ~ 

~ person co••ittedT~ &£ B~ •ay ~g. in his discretion. 

order the prisoner placed under the jurisdiction of tbe 

~ hoard of pardons as proYided by lawT or retain such 

jurisdiction with ~ ~i§ court. Prior tc the re~ocation of 

an order su~pending or deferring the i•position of sentence, 

the person affected shall be giYen a bearing.K 
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Section 37. Section 95-22C6.1, R.C.ft. 19Q7, is a•ended 

to read as follows: 

"95-2206.1. Sentence to death. ~ WheneYe; a ferson 

is aaa•ie\a4 af aa has been found guilty of an offense upgg 

a verdict or plea of gujlty, the cs~I&-!1_-!h! offense 

~ punishable by death or i•prison•ent, \he 8&11£\ aay 

sentence the offender to deatb or iwprison•ent." 

Section 38. Section 95-2206.S, B.C.!. 19~7. is a•ended 

to read as follows: 

"95-2206.5. ~aiiaial ie&i!B&tiaa Qedgndion of 

persistent felony affaaie£8 qffen4er for purposes of parole 

eligibility. ( 1) iaea •• alfaaie£ ... heaa pwe•iaaaly 

~ sentencing court shall designate ~ ~ offender a 

persistent felony offender for purposes of eligibility for 

parole under sae\iea 95-3214y-¥E&9iia~ if_!he offende!: 

(a) the p£a•ialls fala•J aaavtetiaa was LeE aa effaeae 

yea£ aaala have haea iapaseil aa4 jg~fi~~_persistent 

felony offender in 95-j~07jjll_A~ 

lhl lese thaa fi•e Iii yaaE& have elapae4 ~atweea t~ 

es••iseiea sf the p£eeeat effea&e aa4 eithewt 

(iJ the PEBYi&IIB fele&J 88B9i&tiea 1 BE 
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peeeieya feleay easeie~iea, aai 

ier~~ \he eiiaaie£ was aeee taaa ei~ateea (1ST years 

of aqe 2! older at tbe tiae of the coaaissicn of the present 

offense. 
._.," • ____ .;_ _____ 4"-.l. ......... -

eaaeiiesei ia£ the peepaaea ef \hie see\iea if the eifeaieE 

has aeea paeieaei ea the ,eaaais af iaaeeeaea, •• i4 the 

eeavietiea hai ha.a set aaiie ia ••J peat aeaeietiea 

heawill!• 

~Jll A judicial deterai~atioa 44 thtt ag ofi!Q~il 

~ persistent felony offender under this section aay be aade 

only when the conwiction for the present offense occurs 

after July 1, 1915.• 

seatie11 qq, Sestisa 9§ ~2Q9 1 R,,.a. 19~7, is aaeaiei 

"95 2209. Estey af jaa,aaat aa4 jas,aeat eell. Whee 

jaa~aea\ apea a aeaeietiaa is eeaieeeiz wae sleek east eatee 

tloe eaae ~ ia the eiaetes 1 stawia9 heiefly the et~eaae feE 

vhiea the eeaeie\iea was haa, aaa tae fast ef ~ 

ti a eat • vitloiB fiYe IIH iaya, 

f1) !he ~ iaiietaeat B£ iafeeaa\iea aaa a sepy -e4 

-57- SB 30 

' 

2 

3 

q 

5 

6 

.., 

B 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

2'1 

25 

se OC30/02 

aaa ae\ieaswt 

~~ 

f~) l'he tti 

eaaeeaeaea\1!1 theEeea,t 

;4t--& ~ aepy af the jBS!B~ 

section 39. Section 95-222~. R.c.e. 1941, is aaended 

to read as follows: 

"95-2224. PEiaeaa& aet a~••*• ee f!!Bl\y {&f.!E~ 

pfieeaeE !1!1 PRISOI!I IOI AGEl~ OR inwoluntary seryant. .. 

ah•~~ ~e aeeaei te he •• a,aa\ 1 as iavalaataEJ aeEeaat af 

the ~epaetaeat 8E af the aapeeviaia! •!eaey vhila ealeaaei 

f&ea eeafiaeaeat pa1saaat te the \aEaa ef the feelaa§lo 

pE&!ERBo Aloaae ef thia aea\iaa shall loa ieaaei effiaial 

eaplayee af the 8~tf!B&@t_ee el t~e @!f!f¥i&i@! ast•~ 

tteats a prieeaeE partiej!a\it~ ia tjg f!I!!!!h fi!!E!B !! 

aa iavelettaey sesvaet is !!i~f pffjaja}.!~~··~!-~ 

PjlSCIEi __ li __ TRE 

CO!!OMITI OHDEB TIE PBOVISIOIS O! THIS ACT BAY BE COISIDBIED 

'l'O B! 11 AGEB'l' OR IBYOLUJ'l'!RY S!RVAJt 0! THE O!~ARTft!!I_Q! 

OP THE SUPERVISING AGEJCI iBILE RE&IlS!D !iO! COJ!lMBBIIT 

PURSUANT TO THE TERRS OF -!~_!]jlOUGH ~HOGRlft 1 ABUSE o• 
AOTH081TY OVER A ~81SOM!R IS CFPICI!L BISCOHDOCT ~UBISH!B!! 

AS PROVIDED IN 94-~" 
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Section 40. Section 95-2229, ~.c.e. 1941, is aaended 

to read as tollo~s: 

"95-2229. 'l'£affie tisposition ___ 2!___iraffis fines 

collected from j&Yeaile ettea~ers aisf&Si~iea jy•enil~§· 

lll fines collected by the district courts f~o• children 

under ei~hteea--i1Bt years of age for unlawful Oferation of 

aotor as the __ !~!1--2! traffic 

suaaonses issued by ~ peace officers of ~ citie~ 2! 

counties7 or by highway patrol a en, tcgetber with that 

portion of the fines vhicb is specified in eea,iea 75-7903~ 

shall be retained by the county treasurer of the county in 

which the offense occurred and at the end cf each •cntb 

distributed as follows: 

-ia+ill ~ fill§ collected as the reslllt of 

su•aonses isslled by city ~ ~~ officers shall be 

distributed to the city in which the ~ ~~ officer is 

eaployed7 and credited to the city general fund~L 

..... ill f~ ~ collected as the result of 

su•aonses issued by county peace officers shall te retained 

by the county treasurer and credited to the ccu~ty read 

fund~.._ 

~1.ll a- Une§ collected as the result of 

suaaonses issued by state highway patrclaen shall te faid to 

the state treasurer of ~ontana£ ~J hia eEe~ite4 !A2 

~!-E~git the• to the general fund of the state~£ 
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~ill ~ l.!lA! portion 

which is specified in 75-79037 shall be paid to the 

state treasurer of ~ontana~ aed &y ~~. e£editee ~2-_sbal! 

credit__i! to tbe autoaobile dri•er education account in the 

earaarked revenue fund." 

Section 111. Section 95-2403, R.C.I!. 1947, is aaended 

to read as follows: 

"95-2~03. Scope of appeal ~tat~. ~111 Fxc~pt as 

QIH!EHISE 5PECIFICALLl autbori~ed lly tllis aa4e llil.!. tbe 

state aay not appeal in a cri•inal case. 

~111 The state •ay appeal fro• any court crder or 

judgaent the substantiwe effect of which results in: 

~JAl disaissing a case; 

~j£L •edifying or changing tbe werdict as prowided 

in sesUn 95-2101 ~ 111.~1.; 

~1£1 granting a new trial; 

;4+111 quashing an arrest or search warrant; 

~1gl suppressing ewidence; 

~1!1 suppressing a confession or adaissicn; cr 

~jgl granting or denying change of wenue." 

Section 42. section 95-2426, B.c.!!. 1947, is amended 

to read as follows: 

"95-2426. 9eteEBiaa~iee at appeal !£!i£!__l£~iewing 

court aay t~~~· on appeal the revieMiog ccurt aay: 

( 1) ieve£se !:~~~. affirBz or modify the judgment or 
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order froa which the appeal is taken; 

(2) ~ ~ aside, affir•~ or aodify any or all of the 

proceedings snbsequent to or dependent UfCD the judgaent or 

order froa which the appeal is taken; 

{3) &e4&&8 t~e ee~E&& &f reduce the offense of which 

the appellant vas convicted to a lesser i!cluded offense; 

(4) ~ ~!Y£~ the punishaent iaposed by the trial 

court; or 

(5) ~ ord~ a nev trial if justice so requires." 

Section 113. section 9>-26C1, B.C.!. 19117, is aaended 

to read as follows: 

"95-2601. Pelitiaa ia \~e ldal eeut £in;uut!!1!£~ll 

vhich validity of sentence aay ge ch!!llgnged. ~ ! person 

adjudged guilty of an offense in a court of record vho has 

nc adequate re1edy of appeal and vho claias ~! sentence 

vas ivposed in violation of the constitution or the lavs of 

this state or the Geaseit~•isa £CDstitution cf the United 

States, .c that the court vas without jurisdiction to iapose 

~ the sentence, or that !h! sentence vas in e1cess of the 

1axiaua authorized by lav7 or is cthervise subject to 

collateral attack7 upon any ground of alleged error 

available under ~ vrit of habeas corpus, writ of coraa 

nobis, or other &ell&& law COIIOD la! cr statutory ~eaedy 

aay ~ ~!iii~ the court which iaposed the sentence~ 8£ 

the supreae court£ or any justice of the supreae court to 
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vacate, set aside, or correct tbe sentence.• 

Section 1111. Section 9>-26011, R.c.a. 19117, is a1ended 

to read as follows: 

"95-26011. llhen ~ E.~titijU! 1ay be -.4-e file~. A 

~ petition for such relief aay be .... filed at any 

tiae after conviction.• 

Section 115. Section 95-2605, B.C.R. 1941, is a1ended 

to read as follows: 

"95-2605. Proceedings on the petition. J1L Onless the 

~ ~etition and the files and recGrds of the case 

conclusively show that the ,eiseaeE ~!i!ioa~~ is entitled 

to no relief, the court shall cause notice thereof to te 

serwed upon the county attorney in the county in vbich t~e 

conviction took place, grant a proapt kearing thereon, 

deteraine the issue~ and aake findings of fact and 

conclusions with respect thereto. 

.!11. The court aay receive proof by affidavits, 

depositions, oral testiaony~ or other evidence. In its 

discretion the court aay order \he petitioner brought before 

the court for the hearing. 

Jll If the court finds in favor of the ~etiticner, it 

shall enter an appropriate order with respect tc the 

judg1ent or sentence in the foraer proceedings and such 

suppleaentary orders as to reassignment, retrial, custody, 

bail£ or discharge as aay be necessary and froper. If the 
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court finds for the state£ the petitioner shall be returned 

to the custody of the person to vhoa the vrit ~as directed." 

SectioD 46. Section 95-260E;, B.C.~. 1947, is amended 

to read as follows: 

"95-2606. Record •ust be kept. ! c.ourt which 

entertains a ~~ petitio~ pursuant to this chapter aust 

teep a record of the proceedings and enter its findings and 

concluEions." 

Section 47. Section 95-2608, B.C.!. 1947, is amended 

to read as follows: 

•95-2608. Re~iev. Either the petitioner or the state 

•ar appeal to the supre•e court of ~ontana frca an order 

entered on the ~ petition. The appeal ~~ ~1 be 

taten within ~6r •onths fro• the entry of the order." 

Section 48. section 95-2902, B.C.!. 1947, iE a•ended 

to read as follows: 

•95-2902. Reasonable doubt as to~ wbic~_g!i£B§! 

convicts only of ~ least offense. iben it afpearE 

beyon~~§QD!E!~douE! tbat the defendant has co••itted a 

~ ~ offens~ but tbere is reaEona~le <Jllieouo4 ef 

doubt 

guilty ~~2tlll§e or one CI-.!.£!!t~§§.fi__i!!Clull!!!l 

offen~. he ~ ~~~ be convicted of tbe leveet ef saalo 

!le!E&es ealy grea~§l-i!£!~offense_!hout vbich the~e is 

DO reasonable_doub!·" 
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Section 49. Section 95-30Cq, B.C.!. 19117, is a•ended 

to read as fellows: 

"95-30011. The llec9eil BU£~~~-gf_!~~§~ in ~ hcricide 

trial. ~JJl In a ho•icide trial, betcre an extrajudicial 

confession aay be adaitted into evidence, the state must 

introdu~e independent eyidence tending to estatlisb the 

death7 and !B~-1!£! that the death vas caused by a cri•inal 

agency. 

~ill In a deliberate ho•icide. knowledge or purpose 

aay be inferred from the fact that the accused cca•itted a 

ho•icide and nc circuastances eT 21 aitigaticn, excuse~ or 

justification appear.• 

Section 50. Section 95-3011, B.C.!. 19117, is aaended 

to read as follows: 

•95-3011. competency 

spouse§. Except with the consent of both7 or in cases of 

cri•inal violeDce &pea eae by 2~-Y£2B the other, 9£ ia ea&a 

eE abandonaent7 or neglect of children by either ~arty, or 

a+ abandonment or neglect of the vitoa !!.!!! by the haslaaa!l 

~. neither loasllaall aa£ wife SEOU§2 is a cc•petent 

witness for or against the other in a criainal action or 

proceeding to vbich one or both are parties." 

SectioD 51. Section 95-3C12, R.C.!. 19117, is aaended 

to read as follovE: 

"95-3012. Testiaonr of person legally accountable. l 
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conviction cannot be had on the testiaony of one respoasible 

or legally accountable for the saae offense, as defined in 

ses\iaa 9~2-106, unless ~ the tes1iJQ!l is corroborated by 

other evidence7 which in itselfv and •ithcut the aid of the 

testiaony of the one responsible or legally accountable for 

the saae cffensey tends to connect the defendant with the 

coaaission of the offens~L aall 4!1oe Ih! corrohoraticn is not 

snfficient7 if it aerely shows tbe coa•ission of the 

offense7 or the circa•stances thereof." 

Section 52. Section 95-3110, B.C.R. 19117, is a11ended 

to read as fellows: 

"95-3110. Rights of accused persons appliea4!iea fa• 

~~ habeas corpus. Jjl Jo ferson arrested n~cn sucb 

warrant ~ ~ be delivered over to the agent vhca the 

executive authority de•anding aia afpointed 

to receive hi• unless he sloall ~~ is first taken lellthwi\lo 

vi!h2S!__de!az before a judge of a court of record in this 

state, who shall infer• him of the deaand aade for his 

surrender and of the criae with which be is chargedy and 

~ tha1 he bas the right to deaand and procure legal 

counsel~~ 

ill l! the prisoner or his counsel ehall state 

§!~§ that he or they desire to test the legality of bis 

arrest, the judge of .... ~ court of record shall fix a 

reasonable tiwe to be allcved bia within which to afflY for 
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a writ of ba~eas corpus. iben &&&II ~ writ is applied for, 

notice thereof7 and of the tiae and place of hearinq 

thereon7 shall be given to the frosecuting officer of tbe 

county in which the arrest ~ ~!§ aade and in which the 

accused is in custody7 and to the ~ agent of the 

de11anding state.• 

Section 53. Section 95-3113. B.C.!. 19117, is aaended 

to read as follows: 

•95-3113. Arrest of accused before walling of 

reqnisition, lll_!_jyg~_gi~gi§tr«te of tkis sta!!__shal! 

issne a warrant directed to apy peace of!jker co•••P91!3-lh! 

officer to apprehend the_~rsoa naaed tbereia wbe~~ 

person !ay be found in this state aDd tg briog ~_person 

before the §~!e or any other indge, !ASistrat£, or cca,t who 

or which aay be avai~ip or conye~ient of access_to t~i 

place where the arxest is aade to answer ta£_~rge ox 

coaplaint and affidavit whep~~Il WloeaeYe£ 

~1 ~ ~ person within this state Ehall •e is charged 

on the oath of ~ ~ credible person before a.t the jndqe or 

•agistrate of ~ ~ criae 

in aay etheE ~nether statey and~ except in cases arising 

under seetie11 95-3, 06.L with having fled frow justice7 or7 

with having been convicted of a cri•e in that state and 

having escaped froa confineaentT or having broken tbe teras 

of his bail, Frobation, or paroley~ or 
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ill Vioi!&BVBE ~ CO&J:laiDt sha*l have ~eea il!! a a de 

before ~ !be judge or eagistrate ie th~a state setting 

forth on the affidavit of ~ ~ credible person in another 

state that a criae bas been coeaitted in ~ !hE ether 

state and that the accused is believed_1Q_E~ ln. this state 

~ has been charged in S&S4 the other state with~ 

1il the coaaission of the criaey and. ercept in cases 

arising under aestiea 95-3106. ._ having fled fro a 

josticey,a or 

liil ~ having been convicted of a criae in that 

state and having escaped froa bail. probation. or J:arole£ 

aioall issae a MaEEaat aiEestsa te aay pease affi&BE 

88&88Baia, aia 4!8 appEeioeaa tio& peESBB &aaea tio&EBiBw 

vio&EeveE he aay he fasa• ia tiois state, aai te hEia, hie 

seaplaiat aai affiaavit aaa a 

Jll__! certified copy of the sworn charge or coaplaint 

e. JRQ affidavit DJ:On which the warrant is issued shall be 

attached to tbe warrant." 

Section 54. Section 95-3117, R.C.I!. 19q7• is aaended 

to read as follows: 

•95-3117. Ertension of tiae of cogaitaent adjcurDaent. 
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If the accused is not arrested under lli warrant of thE 

governor by the expiration of the tiae SJ:ecified in the 

warrant. bond, or undertaking, a :udge cr •agistrate gay 

discharge bla or aay recoaait tia for a further J:eriod of 

si•toy (60t days or a supreae court justice or ~ 

~1£!£1--S~ judge aay again take bail for his affearauce 

and surrender, as prowided in sestoiea 95-3116, ~at ¥lt~ !2' 

a period not to e~ceed siatv !6Ct dayE after the date of 

...& SA! new bond or undertakiDg." 

Section 55. Section 95-3120, B.C.!. 1947. is aaended 

to read as follows: 

"95-3120. Guilt or innocence of accused. when inguired 

into. The guilt or innocence of the accused as to the criae 

of vbicb be is charged aay not be inquired into by the 

qovernor-y or in any proceeding after thE deaan~ for 

e~tradition aeseapaeiea hy a sioaE~e ef eEiaa ia le~al faEa 

provided 1.2.L_!!l.__1~ eioall ioave lli been 

presented to the governor. except as it aay be in~olved in 

identifyiDg the person held as the person charged with the 

criae." 

Section 56. section 95-3123. B.C.R. 1947, is amended 

to read as follows: 

"95-3123. Application for is~uance of requisitio~ 

shea aa~e seateets. +rJll ihen the return to this state of 

a person charged vith ~ criae in this state is required, the 
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rrcsecuting attorney sha11 present to \he governor his 

written application for a requisition for the return of the 

person charged-,.., H wltielt 1!!!-~Elica!ill_shall StA!L.il!i 

BA~f the person se charged, the criae charged against 

bia, the approiiaate tiae, place~ and circaascances of its 

coamission, and the state in which he is believed to be, 

including the location of the accused therein at the tl•e 

the application is •ade~ a.&' aa&•ittiii<J !L_§J!!ll ~ii 

thatT in the opinion of the ~ prosecuting attorney the 

ends of justice require the arrest and return of the accused 

to this state for trial and that the proceeding is oct S!i!S 

instituted to enforce a private olai•. 

~Jll Vhen the return to this state is required of a 

person who has been convicted of a criae in this state and 

bas escaped froa confinement or broken the teras of his 

hail, probation~ or parole, the ptosecutinq attorneJ cf the 

conntJ in which the offense vas coaaitted, the Farole board, 

or tbe warden of the institution or sheriff of the county 

fro• which the escape •as aadeT shall present to the 

governor a written apflicaticn for a requisition for tbe 

return of ~ ~ personT£ ~M vhialt ~ application shall 

lte sta•e& 2!A!~ the naae of the person, the criae of which 

be vas convicted, the circuastances of his esca~e fro• 

confineaent or of the breach of the ter•s of his bail, 

probation£ or parole, ~~Q the state in which he is telie~ed 
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to be, including the location of the person therein at the 

ti•e the application is aade. 

~111. !he application shall be verified by 

atfidawit, saall ~e ezecuted in duplicate~ and &hall ae 

accoapanied bJ two certified copies of the1 

J!i indictaent returneGr~ ~ 

lQl. inforaation and affida~it filed7~ e£ ei tae 

.i£1 coaplaint aade to the judge or aagistrateT stating 

the offense with which the accused is oharged-,A er ei taa 

jgl jndgaent of conwiction1 or 

l!L ~ sentence. 

Jil. The prosecuting officer, parole hoard, warden£ or 

sheriff eay a1so attach such fuztber affidavits and other 

docuaents in duplicate as he aaall ieee cousid~ proper to 

be suhaitted with s.&lil ~ application. 

121 One copy of the application, ~ith the action of 

the governaent indicated by endorseaent thereon, and cne of 

the certified copies of the indictaent, co•Flaint, 

inforaatiqny and affidavits, <Hf ef ••• judqaent c"f 

conviction~ or ~ sentence shall be filed in the of~ce 

of the secretary of state to reaain of record in that 

office. fbe ether copies of all papers shall be forwarded 

with the governor's requisition." 

Section 57. Section 95-3125, B.c.~. 19Q7, is aaended 

to read as fellows: 
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11 95-3125. Ke fee te ~e pais 'e pe~lie effiee£ 

Restrictions OR coapensation 12r 

assisting return of fugitiwe. Ro coapensation, fee~ or 

reward of any kind --. ~ be paid tc or receiwed by a 

public officer of this state7 or other person7 tor a serwice 

rendered in procuring froa the qoyernor the deaand aentioned 

in ese,iea 95-3124~ 44 for the surrender of the fuqiti•e~ or 

for conweyinq hia to this stat~ or detaining hia therein, 

ezcept as provided ~ in &8ea aa .. iea Vi ~1~~ aaa ;~ ~1~4,1 

95-3124 liD 95-3124,1.• 

Section 58. Section 95-3129. R.C.!. 19~7. is aaended 

to read as folloas: 

"95-3129. Jonaaiver by this state. lathing captained 

in this act eea,aiaea saall ~ be heaetl, e ensti1;e'e 

considered a waiTer by this state of its right, power£ or 

priwilege to try ~ the deaanded person ~ !21-~ criae 

coaaitted within this state7 or of its right, pcver~ or 

pri¥ilege to regain custody of ~ !A~ person by 

eztradition proceedings or otherwise for the purpose of 

trial, a sentence£ cr punishaent for .., ~ criae coaaitted 

within this stat~i nor ~* ~~ any proceedings had under 

this act which result in7 or fail to result inT eztradition 

be ~ considered in ani_!Al a waiver by this Etate of 

any of its rights. privilege~A or jurisdiction ia aay way 

vllal;ane•eE." 
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Section 59. section 95-3206. R.C.!, 19117, is amended 

to read as follows: 

•95-3206. orderE. records, report =- rev!~~~bilit~ 

confidenti~li!L• J1l Decisions of the beard shall te by 

vajority vote, The orders of the board are not reviewable 

ezcept as to coapliance .t with the teres of this act. 

ill keep a reccrd 

of the board's acts and decisions available to the public. 

However, all social records, including the p£11 aaa,eaee 

p;esentence report. the p£e pa£ale ~~!! report~ and the 

supervision history obtained in the discharge cf official 

duty by the departaent. shall be confidential and shall not 

be disclosed directly or indirectlJ to anyone other than the 

ae•bers of the board or a judge. !be board or a court aay in 

its discretion, when the best iate£e&~ lntefe&ts or welfare 

of a particular defendant or ~risooet aakes such action 

desirable or helpful. perait the insfection of the report or 

any parts thereof by the prisoner or his attorney." 

Section 60, Section 95-32H. li.C.II, 19117, is aaended 

to read as fellows: 

"95-32111. Parole authority and procedure, ( 1) "" 

Snbj~ct to tbe follovi!g_ J;est;ictiOD§L_ the board shall 

release on parol~ by appropriate orderT any person confined 

in the llontana state prison. ezoept persons under sentence 

of death. when in its opinion there is reasonatle 
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probability that the prisoner can be released ~itbout 

detri•ent to hiaself or to the coaaunity, pae•iiei: 

(a) !2 convict serving a ti•e seatence ~ 

~1 be paroled until he has served at least one-guarter 

~ of his full tera, less ~ good tiae aoll&lfRR&SS effo 

as allov~ provided !2! in see~iea B0-190St£-2!_1l_1Ll 

years Y22B his tera, whichever is le§§~ ~.__..~ 1£ 

convict designated a persistent felony offender under 

see~iea 95-2206.5 •ay be paroled until he bas se~:ved at 

least one-third ~ of his full ter•, less !9~ good ti•e 

allewaaees eff, as allowance provided ~ in 

80-1905£-or 1Llfl_n~£!!_his t_!_u.._.!l!j,£llver il; les§. ~ 

ae aas sea•ea, apea ais teEB ef BBB\BBBeo ~vel9e -aA4 

eae ltoalt (1 ~ 1:1"0!1 years. A peaslet.aat. faleay etfaaaea as 

iefiaei ia seetiea 9§ 22Qi,§ aay ea paEelei att.ea ae has 

(11 112) ,._._,. 
lbl No convict serving a life sentence ~ ~ be 

paroled until he has served taiat.y 13~ years, less tbe good 

tiae allevaaees ett 0 as tllowance frodded !2! in ~. 

80-190~. 

UL-~£2~.211-~.L crdeied cnly foe _!J!L~!!!; 

int~I~--2!~iet.I and net as an avat§_g.Lclet~.LEL_~ 

~duction_QL~!!ce or pardcn._!_gis£M!_§.I!.YL!!L_£!!£~g 

-73- SB 30 

2 

3 

II 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

se 0030/02 

Q~rol~_only when the beard believes tbat he is able aad 

iliillL 
~ 131 Cal iithin ~21- acnths afte1: his ad• iss ion 

and at such intervals the~:eafter as it deteraines, the board 

shall consider all pertinent inforaa ticn regardin9 each 

prisoner, including the circu•stances cf his cffens~. ais 

previous social history and criainal record, his conduct, 

e•ployment, and attitude in ~rison, and the reports of ~ 

!Bl physical and aental ezaeinations vhich have teen eade. 

~lkl l!efore ordering the parole of any prisonerT the 

board shall interview 

feE ~he &est iate~eet et sesie\y, ae~ -ae 

sleaeasy s£ a se~vetiea et sa•teaee BE pas~••• a psieeae~ 

shall ee •lase~ ea parele ealy waea ~ae ~ea£~ eelie•es that 

la~ a8iii&1-eitieea. 

~l--1.21 Every prisoner ~bile on parcle shall reeain in 

the legal custody of the institution fro• vbicb he was 

~:eleased-y ·bat shall be subject to the orders of the board. 

Jll-~.!L-.2!L_Qrde!_ill_!!.YQ!g_ _ _!§ issued, it sM.!J, 

recite the conditions thereof~ 

~121 The toard eay adopt ~l cthe£ rules it 

considers pre per or necessaryT with respect to the 

eligibility of prisoners fer pa£cle, ~4 the conduct of 

parole hearings£ ~ ~ng conditions tc be impcsed uron 
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parolees. Waea aa eEieE feE ,aEele is iseaei it~~e 

the aeaaitieae taeEaefoR 

Section 61. Section 95-3215. R.C.II. 19117. is nended 

to read as fcllowE: 

•95-3215. ~eaiilieaal &alease ~~tion .ot~21!· l 

prisoner on parole who has served one-fourth ~ cf his 

tera or teras, less the good tiae ~~ allO!AB£!• or a 

persistent felony offender ~~ wbc bas served 

one-third ~ of his tera or teras. less ~ good tiae 

allevaasea allowanc~. is considered released on parole until 

the expiration of the aaziaua tera or teras for which he vas 

sentenced, less the good tiae allavaaees as allCDJlSi~ 

provided fo! in &eellea B0-19C5.• 

Sectioa 62. Section 95-3306, B.c.!!. 1947 0 is aaeaded 

to read as follows: 

1095-3306. Supervision on parole. (11 !he depu:taent 

shall retain custody of all persons placed on parole and 

shall supervise the persons duriag their parole Feriod ia 

accord with tbe conditions set ty the toard. 

(2) The departaent shall assign Ferscnnel to assist 

persons eligible for parole in preparing a parcle plan. 

Departaent personnel shall wake a report of t•eir efforts 

and findings to the board prior to its consideration of the 

case of the eligible rerson. 

(3) l copy of the conditions of his parole shall be 
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signed by the parolee and given to bia ana to his rrobation 

and parole officer£ who shall report on his progress under 

the rules of the board. 

(4) The probation and parole officer shall regularly 

advise and consult with the parolee, assist hi• in adjusting 

to coaaunity life, !Dd infora bia of the restoration cf his 

rights on successful cowpletion of sentence. 

(5) !he probation and parole officer shall keep sncb 

records as the board or departaent aay require. 111 records 

shall be entered in the aaster file of the individual." 

Section 63. Section 95-3308, R.c.~. 19117, is aaended 

to read as follows: 

•95-3308. Jleturn of parole violator. (1) .ill lt any 

tiae during release on parole or conditional release~ the 

departwent way issue a warrant for the arrest of the 

released prisoner for ¥ielatiaaa violatiSE of any of the 

conditions of releasey or a notice to appear to answer to a 

charge of violation. ~ Ihe notice shall be served 

personally upon the prisoner. the warrant shall authorize 

all officers naaed therein to return ~ the Frisoner to 

the actual custody of the pe•al institution froa which he 

vas released 7 or to any other suitable detention facility 

designated by the depart•ent. 

~ Any probation and parole officer aay arrest ~ 

th~ prisoner without a warrant7 or way deputize any ctber 
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officer with power to arrest to do so by giving hia a 

written stateaent setting forth that the prisoner bas, in 

the judg.ent of ~ 1&! probation and parole officer. 

violated the conditions of his release. ~ !A§ written 

stateaent delivered with the prisoner by the arresting 

officer to the official in charge of tbe institution fro• 

which the prisoner vas released or ether ~lace of detention7 

shall be sufficient warrant for the detention of the parolee 

or conditional releasee. The probaticn and parole officer. 

after aaking an arrest, shall present to the detaining 

authorities a siailar stateaeat of the circoastaoces of 

violation. 

jJ<l.. Pending hearing, as 1oeli'eiaaf$eli' pro•ided .u 
~R~~E!i2n§__l2) and Jll, UFon any charge of violaticD? the 

prisoner aay, if circuastances warrant, be incarcerated ia 

&&e• the institution. 

t2) jgl.. &fter the arrest of ~ the prisoner, a 

hearing shall be held within a reasonatle tiae, unless &&&* 

the bearing is valved by the parolee, to deteraine vbetber 

there is protable cause or reasonable grounds to believe 

that the arrested parolee bas coaaitted acts which would 

constitute a violation of parole conditions. lc independent 

officer, ~ho need not te a judicial officer, aost preside 

over ~ ~ hearing. ~ The bearing •ust be conducted 

at or reasonably near the place of the alleged parole 
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viclaticn or arrest and as proaptlJ as convenient after 

arrest. The parolee aust be given notice of ~~ !~ 

bearing and aost be allowed to appear and speak in bis ow~ 

behalf and introduce relevant inforaaticn to the hearings 

officer. 

~jhl The bearings officer skall aake a soaaary of 

what transpires at tbe bearing ia teras of the respcnses ~~ 

of tbe parolee and the substance of tbe docuaents 

or evidence given ia support of parole revocation aa• e§ t•e 

pawelee•e peeitiea. Based on the inforaatioa given to hia. 

the hearings officer .._. sba}! deteraine whether there is 

probable cause to hold the parolee for the fi~al decision of 

tbe board of pard ODE as &fedfhol n~:ti.ded in eeetiea 

9§ ~21~ subsecti2A-Jll• 

lll--1!1 If tbe bearings officer deteraines tbat there 

is probable cause to believe that the prisoner bas violated 

a condition cf his parole, the probation and parole officer 

shall iaaediately notify the beard and shall subait in 

writing a report shoving in vhat aanner tbe priEoner has 

violated the conditions of release~ aae t11ie ~hi~ report 

shall be accoapanied by the findings of the bearings 

officer. 

1£l Thereupon, the board shall cause the fri~cnec to 

be proaptly brought before it fer a hearing on the Yiclation 

cbargedy under such rules as the toard aay 
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adopt. If tbe violation is established, tbe board eay 

2 continue cr revoke the parole or ccaditicnal releasey or 

3 enter such other order as it aay see fit. 

q 

5 

6 

~j£1 A pEiSBBEE feE e*e&e-~ a BB££88\ ••s ~e .. 

He&M ehall1 af•es •he iseeaaee sf sash ea£saat1 if it ia 

feeai that the eassaat eaaaet he ees¥ei1 he ieeaea a 

7 fB!iti•e ee te haas flea fsea ;ee•iee. If it shall appeas 

8 appears that be has violated the previsions of his release, 

9 the byard shall deter•iB! whether the tiae fro• the issuing 

10 of ~ 1h£ warrant to the date of his arresty or any part 

11 of it, shall !ill he counted as tiae served uader the 

12 sentencey shall he ieteeaiaei hy the heaei. 

13 (4t l prisoae{ fqr ehose_Ietp{D a yarrant be§ been 

14 issued §hall. aft!r the issuance of the ea{rant, if it if 

15 foppd that t)e varraat cannot be !erveda be col!~!~-1 

16 tgqitiY! or to htye fled 1I£l_j£!~w 

17 section 64. Repealer. Secticns 16-2615, 16-3403, 

18 95-103 through 95-108, 95-2211, and 95-3233, B.C.!. 1947, 

19 are repealed. 

-I!Dd-
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SE!lTE BILL 10. 30 

IITBODUC!D BY HlZ!LBliBB 

A BILL FOB l! ACT EITITLBD: "AI ACT TO GIJBBILLI BEYISE liD 

CLABifl TBE LlWS RBLITIBG TO CBI!IBAL PROCEDURE.• 

BE IT IKAC!!D BY THE LEGISLATOR! OP !R! STATE OF !OITAIA: 

Section 1. Section 95-101. R.c.~. 1947. is a•ended to 

read as follows: 

1195-101. ~ lpplicatiog. •~ese peewisiaas Ibis 

1!!!! shall govern the procedure in ill tile courts of 

!ontana in all cri•inal proceedings except where pEovisioa 

for a different procedure is specifically provided by law.• 

Section 2. There is a nev B.C.!. section nuabered 

95-302.1 that reads as follows: 

95-302.1. Jurisdiction of justices• courts. The 

justices• courts have criainal jurisdiction as authorized by 

93-410 and 95~302. 

Section 3. section 95-501. a.c.e. 19117. is aaended to 

read as follo•s: 

"95-501. !ental disease or defect excluding 

respoosihility. ~lll A person is not responsible for 

criainal conduct if at the tiae of such conduct as a result 

of 1ental disease or defect he is unable either to 

appreciate the criainality of his conduct or to confora his 

The·-' ar1 no changes in 5.t'J :!it) and due to lenyth will not 
De rerun. Please refer to yellow copy for complete text. 
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conduct to tbe requireaeats of law. 

~lll As used in this chapter. the ~ ~~ ••ental 

disease or defect• does act include aa abaoraality 

aaaifested only by ~· .. , ..... rtpslted cri•iaal or 

•*he£¥i&e otheE antisocial conduct.• 

Section 4. Section 95-507. B.c.!. 19117. is aaeaded to 

read as follows: 

11 95-507. Deter•ination of irresponsibility oa basis of 

report -- aeeees te ieieaia•t ht petehiatE&.t et his eea 

eki.ee exaaipation by ~iatris~- ~hoeen_ bY n~t~L_or 

testiaony ..... i•••• 
et E&epaaeihilitJ ie tEiei uppp trial. (1) If the report 

filed under seetiea 95-505 fiuds tkat the defeadaat at the 

tiee of the criainal conduct ckarged suffered fro• a eental 

disease or defect which rendered hie unable to appreciate 

the criainality of his conduct or to confer• his conduct to 

the requireaents of la~ and the court, after a hearing if a 

hearing is requested by tbe attorney prosecuting or tbe 

defendant •. is satisfied that the aental disease or defect 

vas sufficient to exclude responsibility. the court on 

eotion of the defendant shall enter judgaent of acquittal on 

the ground of aental disease or defect e2cludiag 

responsibility. 

(2) ~ If either the defendant or the state wishes 

tbe defendant to be exa•ined by a qualified psychiatrist or 
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2 

3 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0030/02 

other ezpert7 selected by the one proposing the ezaaiaatioa, 

the exaainer shall be peraitted to haYE reasoaable access tc 

the dereadaat £or the purpose of the ezaaiaaticn. 

(3) Upoa the trial, any psychiatrist who reported 

under ••••iea 95-505 aay be called as a eitness by the 

prosecution or by the defense. Xf the issue is being tried 

before a jury, the jury ~ ~ not be inforaed that the 

psychiatrist vas designated by the court or by the 

superinteadent of lara Springs state hospital. Both the 

prosecution and the defense aay suaaon any other gualified 

psychiatrist or other ezpert,to testify, but no one abo has 

not exaained the defeadant is coapetent to testify to an 

expert opinion with respect to the aental condition or 

responsibility of the defendant, as distbaguisbed froa the 

walidity or the pYocedure folloeea by7 or the general 

scientific propositions stated by aaother eitness. 

(II) lhen a psychiatrist or other expert abo bas 

ezaained the defendant testifies concerniag We !U 

defeadant•s aental condition, he aay aake a stateaent as to 

the nature of his exaaination, his diagnosis of the aental 

coadition of the defendant at the tiae of the coaaissioa of 

the offense charged, aad his opiaion as to the ability of 

the defendant to appreciate the criainality of his coaduct~ 

e£ to confer• his conduct to the requireaents of law~ or to 

haye a partica1ar state of aind which is an eleaeat of the 
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offense charged. a. tbe ex2li! aay aake aay explanaticn 

reasonably serYiag to clarify his diagaosis and opiaion and 

aay be cross-exaained as to any aatter bearing on his 

coapetency or credibility or the walidity of his diagaosis 

or opinion.• 

Section 5. section 95-509. B.c.a. 1947, is aaended to 

read as follows: 

"95-509. &••••••••• ie£ pe£pases et .ldJi&sibilitJ of 

stateaepts aade duri1g exaaiaation or treataent iaataiseilole 

eaeepl •• i•••• ei aeailal eeaii•lea. l stateaent aade .,__. 

peES88 BBio~e&ilei •• tgr tile pgposea of psJcbiatric 

exaaination or treataent p••••••• •• saeili••• ii iQiw 

ii iQi1 95 lUI ieE •ae pv£pases ei nro•ided for in tbis 

chaptvr br a pef§OR ~ct!d to such ezaaination or 

treataent ~ i§ not ._ adaissible is ewidence against hi• 

in any criaiaal proceeding on aay issue otler then that of 

his aental coadition~ ••• i\ ahall loe 11-1! adaissible .,.a 

.._. op the issue of his aeptal copdit12J, whether or not it 

would ee otherwise 4eeae4 a priYileged 

coaaunication£ unless ...... silaileaua• i1 constitutes a a 

adaission of guilt of the criae charged.• 

Section 6. Section 95-603. B.c.a. 19117, is aaeaded to 

read as follows: 

•95-603. Issuance aad seryice of arrest warrant upon 

coaplaint. ~Jll l coaplaiat, as the basis of an arrest 
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SENATE BILL 10. 30 

INTRODUCED BY HlZELBAIEB 

A BILL FOF AM ACT EBTITLED: "lB ACT TO GEBEBlLLY RltlSE lHD 

CLARIFY THE Ll~S RELATIBG TO CRIHIRAL PROCEDURE.• 

BE IT F.KACTED BY ~BE LEGISLATUFE OF THE STATE CF HOMTAHl: 

section 1. Section 95-10.1, B.c. !1. 19117 • is aaended to 

read as follows: 

"95-101. ~ 1pplicatigp. 9Aaee p~a•ieiees I!li§ 

~ shall govern the procedure in All the courts of 

ftontana in all criainal proceedings except where provision 

for a different procedu~e is specifically provided hy law.• 

section 2. There is a nev a.c.H. section nuahered 

95-302.1 that reads as follows: 

95-302.1. Jurisdiction of justices• courts. The 

justices• courts have criainal jurisdiction as authorized by 

93-1110 and 95-302. 

Section 3. Section 95-501, R.C.l!. 1947, is aaended to 

read as follows: 

"95-501. !ental disease or defect e11cludinq 

responsibility. ~llL A person is not responsible for 

criminal conduct if at the tiae of such conduct as a result 

of •ental disease or defect he is unable either to 

appreciate the criainality of his conduct or to confer• his 

R E F E R E N C E B 1 l l 

2 

3 

-5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

2a 

25 

SB 0030/02 

conduct to the requireaents of law. 

i&r1~ As used in this chapter, the ~ ~~ "•ental 

disease or defect• does not include an abnor•ality 

aanifested only by ~ed criainal or 

et~eeviee other antisocial conduct." 

Section ~. Section 95-507, B.C.H. 1947. is aaended to 

read as follows: 

"95-507. Deteraination of irresponsibility on basis of 

report -- aaaasa ta iafaataa• hy peyehie•£i&l at his aae 

~ ~XA!ination bt psYchiatrist shosen bY &tit& i' 

gefeudant -- fees af eapeel psychiatric testiaony whee ieeae 

ef ree~eaelhility ie l£iai gpop trial. (1) If the report 

filed under sae•iaa 95-505 finds that the defendant at the 

tiae of the criainal conduct charged suffered froa a aental 

disease or defect vhich rendered hi• unable to appreciate 

the cri•inality of his conduct or to confora his conduct to 

the require•ents of lav7 and the court, after a hearing if a 

hearinq is requested bf the attorney prosecuting or the 

defendant, is satisfied that the aental disease or defect 

vas sufficient to exclude responsibilitJ, the court on 

motion of the defendant shall enter judg•ent of acquittal on 

the qrouod of •ental disease or defect ellcluding 

responsibility. 

(2) ~ li either the defendant or the state wishes 

the def~n~ant to be eraained by a qualified psychiatrist or 
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other expertT selected by the one proposing the exaaination, 

the exaainer shall be permitted to have reasonable access to 

the defendant for the purpose of the exaaination. 

(3) Opon the trial, any psychiatrist vho reported 

under eee~iaa 95-505 aay be called as a witness by the 

prosecution or by the defense. If the issue is being tried 

before a jury, the jury ~ ~ not be inforaed that the 

psyclliatrist vas designated by the court or by the 

superintendent of lara Springs state hospital. Both the 

prosecution and tile defense aay suaaon any other qualified 

psychiatrist or other expert to testify, but no one abo bas 

not exaained the defendant is coapetent to testify to an 

expert opinion llith respect to the 11ental condition or 

responsibility of the defendant, as distinguished troa the 

validity of the procedure followed by7 or the ~eneral 

scientific propositions stated by another witness. 

(4) &hen a psychiatrist or otber exF@rt who bas 

exaained the defendant testifies concerning A-HI !.II.~ 

defendant's aental condition, he aay aake a stateaent as to 

the nature of his exaaination, his diagnosis of the aental 

condition of the defendant at the time of the comaission of 

the offense charged, and his opinion as to the ability of 

the defendant to appreciate the criainality of his conductL 

~ to conform his conduct to the regnireaents of law4 or to 

have a particular state of aind which is an eleaent of the 
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offense charged. ~ Ih2_~~ aay aake any explanation 

reasonably serving to clarify his diagnosis and opinion and 

aay be cross-ezaained as to any aatter bearing on his 

coapetency or credibility or the validity of his diagnosis 

or opinion." 

Section 5. Section 95-509, R.c.e. 19q7, is amended to 

read as follows: 

"95-509. s~ateaeats fa~ paapeaee sf ldaissibility ot 

statetents aade during exaaination or treataent iaaiaiesi~le 

aade .,.._._ 

~eesea eab1ee~s• '• for the pnrposea__g! psychiatric 

exaaination or treataent paesaaa~ '• seetieas 9§ §Q§, 

9§ §Qe, 9i §Q8 tee the paepesee et proyided foi in thi§ 

chap_ter by a person subjected to such ezaaination or 

treataent ~ is not ~ adaissible in evidence against hi• 

in any criainal proceeding on any issue other than that of 

bis tental condition~ ~e~ it shall he ~ adaissible ~ 

~ Q£_!he issue of bis aental condit~. whether or not it 

would ~ otherwise ~ be considere~ a privileged 

coaaunication4 unless it constitutes an 

adaission of guilt of the criae charged." 

Section 6. Section 95-603, R.C·"· 19q7, is amended to 

read as follows: 

"95-603. Issuance and service of arrest warrant upon 

coaplaint. ~111 A coaplaint, as the basis of an arrest 
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warrant, shall be in writing. 

~ill When a coaplaint is presented to a court 

charging a person with the coaaission of an offense, the 

court shall eEaaine upon oath the coaplainant and aay also 

exaaine any witnesses. 

~H1l If it appears fro• the contents of the 

coaplaint and the exaaination of the ccaplainant and other 

witnesses, if any, that there is probable cause to believe 

that the person against whoa the coaplaint was aade has 

coaaitted an offense£ a warrant shall be issued by the court 

for the arrest of the person coaplained against. ~ lA§ 

court, in its discretion af -ha eaa2• •• ape• \he ••!aee\ ei 

the eeaaty at\eeaey, !AI__~ a suaaons instead of a 

varrantL Qpon the reque§t of tbe c9gntJ attorDeJ, the court 

shall issue a snaaons instead of a warr~. ~ore than one 

~ warrant or suaaons aay issue on the saae ccaplaint. 

~1!1 A warrant of arrest shall: 

~l!L ~ be in writing in the naae of the state of 

~ontana or in tbe name of a aunicipality if a violation of a 

municipal ordinance is charged; 

~12l ~ ~! forth the nature of the offense; 

~1£1_ 6ea!la&<i coaaang that the person against II bOll 

tbe coaplaint vas aade be arrested and brought before the 

conrt issuing the varrant7 orA if *a !he jndqe is absent or 

unable to act£ before tbe nearest or aost accessible ccurt 
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iR \he eaae eeea\y, If a& arrest is •ada ia a eeaaty ether 

~haa ~he eae is vhieh the varraet vas iesaei the arree~ed 

pereea shall &e ~a~eB vithe~a•eeeseary delay aefere the 

aeares~ aad •set aeeeeeihle jv<i!e ia the eevaty where the 

£0!l!I'I!.._ 

IP AH ARREST IS ft!D! II l COURT! OTHER TH!R THE 018 IW iH!£! 

!~] VARalRT WAS ISSUED THE ARRESTED PERSOI SHALL BE TAKEN 

ilTHOUt__DJIECESSARJ DELAY BEPOB: THE IEAREST -A!R__~l 

ACCESSIBLE JUDGE II TBB COUJTI VBERE IHE lRREST WAS ftlD! Q! 

THE ADJOIIIIIIG COUNTY • 

~Jjl &peeify specifi the naae of the person to be 

arrested orL if his oa•e is unknown, ~ designate &&&h 

i~ person by any naae or description by which be can be 

identified vith reasonable certainty; 

~1~ ~ ~ the date when issued and tbe 

•nnicipality or county where issued7~ and 

~lfl ~ be signed by the judge of the court vith the 

title of his office. 

~121 The warrant of arrest aay specify the aaonnt of 

bail. 

~J2l The warrant shall be directed to all peace 

officers in the state. It shall be executed by a peace 

officer and may be executed in any county of the state, 

Ha11ever, warrants issned for the violation of city 

ordinances c3nnot be executed outside the city liaits, 
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~Kcept as otherwise provided by ses1:has 11-927 and 11-960." 

2 Section 7. Section 95-704, R.C·"· 1947, is aaended to 

3 read as follows: 

4 "95-704. Gro~Dds for search warrant. Any jndge aay 

5 issue a search warrant upon the 1n:itten application of any 

6 person affeBse has heea eeaaittei, aade under oath 

7 or affiraation b~fore ~ the iudge. which: 

8 J1l_ states that gn offense bas been coa1itted; 

9 ~Jll ~ ~ facts sufficient to show protable 

10 cause for issuance of the varrantT~ 

11 -fl>t .ill. Panieti;uly ptrticularh describes the place 

12 or things to be searchedT~ and 

13 -iet-1!1. PanietiaPly particularly describes the tbiugs 

14 to be seized. • 

15 Section B. Section 95-719, B.c.R. 1947, is ••ended to 

16 read as follows: 

17 "95-719. Stop and frisk. (1) 1 peace officer aay stop 

18 any person he observes in circuastances that giYe %he feaee 

19 effieeE gi~ reasonable cause to suspect that tbe person bas 

20 coaaitted, is coaaitting, or is about to coa•it an offense 

21 involving the use or atteapted use of force against ~ 2 

22 person or theft. daaaqe£ or destruction of property if tbe 

23 stop is reasonably necessary to obtain or verify an account 

211 of thP person's presence or conduct or to deteraine whether 

25 to arrest the person. 
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(2) A peace officer aay stop any person he finds near 

the scene of an offense that "- pPaee efliee£ ~ has 

reasonable cause to suspect has just been coaaitted if: 

(a) tke pease effiee£ ~ has reasonable cause to 

suspect that the person has knowledge of aaterial aid to the 

investigation of the offense; or 

(b) the stop is reasonably necessary to attain or 

yerify the person's identity or an account of the offense. 

(3) 1 peace officer aay stop any person in connection 

vith an offense that the pease ett~seE ~ has probable cause 

to believe has been coaaitted if: 

(a) tbe offense is a felony i~volving the use or tbe 

atteapted use of force against a person or theft, da•aqe, or 

destruction of property; ~ 

(b) .M has reasonable cause to 

suspect the person co•aitted the felony; and 

(c) Jil the stop is reasonably necessary to attain or 

verify &+s t~~son'§ identity to determine whether tc 

arrest the person for the felony; or 

JiiL the peace officer has reasonable cause to suspect 

that the person was present at the scene cf the offenseT and 

the stof is reasonably necessary to obtain or verify the 

person's identity. 

(II) ! peace officer who has lawfully stopped a person 

under this section aay: 
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(a) f~isk ~ !!2 person and take other reasonably 

necessa~y steps for protection if \he pease eifieeF h~ has 

reasonable cause to suspect that the person is a~•ed and 

presently dangerous to \he pease effieeF hi! or anothe~ 

person present; and 

(bl take possession of any object that \loe peaee 

efiieeE A~ discovers dnring the course of the frisk if ~ 

pease effisee ~ has probable cause to believe the object is 

a deadly weapon. 

(51 A peace officer vbo bas lawfully stopped a pe~son 

onder this section •ay de•and of the person his na•e and his 

present or last address. 

(6) A peace officer vho has lawfully stopped a person 

under this section shall infor• the person, as pro•ptly as 

possiblP under the circu•stances and in any case before 

questioning the person, that he is a peace officer~ .a4 that 

the stop is not an arrest but rather a te•porary detention 

for an investigation, and that upon co•pletion of the 

investigation the person vill be released unless he is 

arrested. 

(7) After the authorized purpos~ of the stop has been 

accomplished or \loiety f30t •inutes have elapsed, whichever 

occurs first, the peace officer shall allow the person to gc 

unless be bas arrested the person." 

§@e\iea 9o see\iea 9§ 1QQ1, i.~.~. 19q7, is a•eaee& te 
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2 ~~- lli~il\ ~a ee~aael. J1l i9&FJ aefeaaaat 

3 8£e&!ht aefeEe the seaet •est ae iafer•ea ay the eeee\ \hat 

II it ie his ri~ht \e ha•e aeaaeel aetaee praeaaiiB! aaa aaat 

5 

6 9&&£aei wi\h a feleay, •as\ aa aA•ieai \ha\ eeaasel •ill ee 

1 faeaiehe& a\ state erpease if he is aaaale \e e•p~ 

A seaaaelo If the atte•ea ahaE!ei is a feleay aaa if \he 

9 iefaaiaa\ iesires seaaeel ••• ie aaaale te eapley eaaasel 1 • 

10 ~ eeart ef reeael ••at asai•• eeaaael te iefeai hiao If 

11 ~ afiease ehareea is a •ieaa•eaaeE aai if the aefeaiaat 

12 aesires seaasel aaa is a•aala \e e•play seaasel1 • ~ ....e 

H ef reeeri, i• \he ia\aeae\ af jae\ise, ••Y assi!R saeseel \a 

1Q 

15 

16 ~Be ia~saaa I&E !!! atfeaeea aie\ter elteaifiai 88 a 

11 !!§4e•eaaer er: ! f~l&t!z= &Bless h! vas E~!~a\aa~l 

16 se&a§el !\ hi! 'E!!ix:!~ is -~~!e \e !il=-!!!tita! 

19 

20 ···~ BE!l&aR!eBoA 

21 Section 9. section 95-1005, R.C.!. 19q7, is aeeaded to 

22 read as follows: 

23 "95-1005. Re•uneration of appointed counsel. .. m. 
2~ Wb~n~ver7 in a cri•inal aetiea e~ proceeding7 an attorney .t 

25 ~ represents or defends any person by order of the court7 
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on the ground that the person is financially unable to 

eRplov counsel, ~~ the attorney shall be paid for his 

services such suR as a district court or justice of the 

state supre•e court certifies to be a reasonable 

co•pPnsation therefor and shall he rei•hursed for reasonable 

costs incurred in the criminal proceejing. 

111 &ueh eeete shall he tb~ e1pepse of iRplepentiRg 

subsecti2A__!1l_-i§ chargeable to the county in ~hich tbe 

proceeding arose, ezcept that~ 

(a) in proceedings solely iavolving the violation of a 

city ordinance or state statute prosecuted in a •unicipal7 

2.I. !be~!tl!U 

~ chargeable to the city or town in which the proceeding 

arcse7 .;. and 

(b) ia awEeata ia &EiRiRal pEeeeeiia~s lli.!L_!here _.!!il§ 

been an arrest by agents of the departRent of fish and gaRe 

aad aEEeete ey Q~ agents of the depart•ent of justice, tbe 

~ (iaelaiiB! atteEaeys' fees ef atteEa~ys appeiated ~Y 

Rust be torne by tbe 

state agency causing the arrest." 

Section 10. Section 95-1104, R.c.a. 1947, is amended 

to read as follows: 

"'l5-1101J. SettiR! asQ aee~ptiR! ~ail aa~er 

ef aFres~ ~~ll__§~!__in_ warrant acceptance b~~£~ 

Q!fic~. A peace officer may accept cash bail in behalf of a 
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judge ~ ~~~ tbe warrant of arrest specifies the 

a•ount of bail. 

accepts bail, he shall give a signed receipt to the offender 

setting forth the bail received. The peace officer shall 

then deliver the bail to the justice of the peace or ~ 

city judge before whom the offender is to appear, and the 

justice of the peace or ~ city judge shall give a 

receipt to the~~~ officer for the bail delivered." 

section 11. Section 95-1118, R.C.!. 1947, is aRended 

to read as follows: 

•95-1118. GeRiiitieas Ig~of £onaitions of bail. 

~lll If a person is ad•itted to bail before conviction, 

tbe couditions of bail &&.4 shall beL 

JAL that he will appear to ans~er in the court having 

jurisdiction on a day certain and thereafter as ordered by 

the court until discharged on final order of the court and 

xi!! not depart fro• this state ~ithout leave7 4 and 

l!!L Sll~j&et. te any other conditions ~ thtt the court 

aay reasonably prescribe tc assure his appearance when 

required. 

-f&r.UL :rf the defendant is ad•itted to' bail after 

conviction, the conditions of bail~ shall be that: 

B~J~L ~ h~ vill duly prosecute his appeal; 

~lkl. ~ h~ vill appear at such ti•e and place as the 

court may direct; 
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~j£1 ~ ~ will not depart froa this state without 

2 leave of the court; and 

3 ~~ ~ i! the judgaent is affiraed or the cause 

II reversed and reaanded for a new trial, he will forthwith 

5 surrender to the officer froa whose custody he was bailed.• 

6 Section 12. sectio11 95-1119, R.C.I!. 19117, is aae11ded 

1 to read as follows: 

8 "95-1119. Bail on a new trial. If the judgaent of 

9 conviction is reversed and the cause reaanded for a new 

10 trial, the trial court aay order that the bail stand pending 

11 such trial7 2[ substitute, reduce, or increase bail.• 

12 Seetiea 1-, &ee,iea 9~ 11~8, ReSelo 19•7, ia aaeadei 

13 '• eeai as fel~ 

H 8 9§ ll~Q. PeEeeae pEehihi,ei feea taeaiehia~ hail 

15 eeeaeity, &e a'\eeaey •' lav aai aa etfieial aatheeiaei te 

16 

11 ~~·••! ea1aaitt~ aet as eaeety ee~aish iail,n 

18 Section 13. Section 9s-1121, E.C.!\. 19117, is aaended 

19 to read as follows: 

20 "95-1121. Seeetiea feE ~aaEaateei Guarante~g arrest 

21 bond ceLtificates filia, at aaieetakia~ ~aaeaateee aeeeet 

22 ~-eeet~~e. ~111 ~ ! do•estic or foreign surety 

23 coapany which has qualified to transact surety business in 

211 this state aayT in any year7 beco•e surety in an aaount not 

2'i le P•eeee eae haaieei eellaPs ~£~ding i$100~ with 
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respect to any ,aEaa~eee gg~~g arrest bond certificates 

issued in such year by an autoaobile club or association or 

by an insurance co•pany authorized tc write autoaobile 

liability insurance ~ithin this state, bJ filing with the 

co••issioner of insurance an undertaking thus to becoae 

surety. 

~-~ill &.ea !h! undertaking shall be in ! fora to be 

prescribed by the coaaissioner and 

following: 

shall state the 

~~ .a. the naae and address of the auto•obile .... 

._ clubs, autoaobile aseesiatiea assocjations, or insurance 

coapanies 1 ee asseeiatiea& with ees~eet te ~ 

issu~ the guaranteed arrest bond certificates ~ ~!th 

resEe£!__12 which the surety coapany undertakes to be 

surety ... ; and 

~1~ ~ ~ unqualified obligation of the surety 

coapany to pay the fine or forfeiture in an aaount not .. 

eaeeea eae fiYaieee iellaas ezceeding ~$100~~ of any person 

who, after posting a guaranteed arrest bond certificate vith 

respect to which the surety coapany has undertaken to be 

surety, fails to aake the appearance to guarantee wbicb the 

quaranteed arrest bond certificate vas posted. 

~jll The ter• ~guaranteed arrest bond certificate7~ 

•ear.s any printPd card or other certificate vhichl 

JAL __ i§ issued by an automobile club7 Q! associaticn or 
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insurance co•panyT to any of its •e•bers or insuredsT~~ 

J!!l. whish sais sa£4 es ee£~ifisa~e is signed by &IHHo 

!~~ aeaber or insured and contains a printed state•ent that 

6*&& the auto•obile club, ~uto•obil~ association, or 

insurance co•pany and a surety co•panyT or an insurance 

co•pany authorized to transact both automobile liability 

insurance and surety business in the state of ~ontanaT~ 

1il guarantee the appearance of the perscn whose 

signature appears on the card or certificate~ and 

l1il .... will, in the event of ~ failure of &&&& 

~ person to appear in court at the tiae of trial, pay aay 

fine or forfeiture i•posed on &&eh 1h£ person in an aaount 

not te e•eeea a•e heai£e4 4ella£a ~eding ~$100~." 

Section 14. Section 95-1122, s.c.~. 19Q7, is a•ended 

to read as follows: 

"95-1122. ~~ Elf REI~&£ .!!Q.1.QJ; Yehicle ~ 

viol!!1iOJ!1! pas~ia~ ef ~Ya£aa~ees a£Eest ~efts aeEtitieate 

£ertificates accepted in lieu of cash. ~ ! guaranteed 

arrest Land certificate vitb respect to which a surety 

co•pany has becoae surety cr a guaranteed arrest bond 

certificate issued by an insurance coapany authorized to 

transact both auto•obile liability insurance and surety 

business within this state7 as provided in seeti&& 95-1121T 

ileEeef, shall, when posted by the person whose signature 

ap~ars thereon, be accepted in lieu of cash hail in an 
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aaount not te eae~e4 aae haaiEei 4ellaEs ~1!ng ~$100~ 

as a bail bond to guarantee the appearance of ~ 1!!.!l 

personT in any court, including aunicipal courts, in this 

state7 at such tiae as aay be required by the courtT when 

~ 1E& person ~e ~2 arrested for violation of a., ~ 1otor 

vehicle law of this state or ordinance of ~ ~ aunicirality 

in this state (except for the offense of driving while 

intoiicated or for any telonyl co••itted prior to the date 

of eipiration shown on &YS4 th~ guaranteed arres~ bend 

certificateL sa l guaranteed arrest bond certificat~ posted 

as a bail bond in ~ ~ court in this state shall he !~ 

subject tc the 2~ forfeiture and enforceaent proYisicns 

~ Easpes4 -+& ~ bail bonds posted in cri•inal cases ~ 

s£a¥i~ei ~· lav, and ~~~·~ ••Y sash ~ guaranteed arrest bond 

certificate posted as ~ bail bond in ~ ~ aunicipal court 

in this state shall 8e is subject to the forfeiture and 

enforceaent provisions of the chapter or ordinance of the 

particular municipality pertaining to bail bonds posted." 

Section 15. Section 95-1Q06, s.c.~. 19117, is aaended 

to read as follovs: 

"95-1Q06. Nhea aai f£el vhe• they IBJ ask a~•iee aB4 

~-aa~-&e- p£eeeat aa£iR! ~hei£ seesieas !d~!£~--AB~ 

~si.2!~£.!L.__1.Q q tand__.i!!!:L-=--w hQ_-.lll:-~- present---= 

stenographer. transcrj££_g!__te2ti•on~· -fe~ m. Tbe grand 

jury ~ay7 at ~11 tiaes7 ask the adYice of the court7 or the 
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judge thereof, s. the attorney general~ cr ~ the county such investigation to ~ !!! grand jury. 

2 attorney. Unless such advice is asked, tbe judge cf the 2 ~1.!!1. The grand jury or county attorney aay require 

3 court shall not be present during the sessions of the grand 3 by subpoena the attendance of any person before the grand 

q jury. ~ jury as interpreter. ihile his services are necessary, ~ 

5 ~~ill The county attorney &f •he eea••f or the 5 !!!~ interpreter aay be present at tbe e11:aaination of 

6 attorney general aay at all tiaes appear before the grand 6 witnesses before the grand jury. The co•pensation for 1h! 

7 jury for the purpose of giving inforaation or advice 1 services of ~ !£! interpreter constitutes a charge 

8 relative to any aatter cognizable by the grand juryT and aay 8 against the countyT and shall be fixed by the grand juryT in 

9 interrogate witnesses before the grand jury whenever be 9 an a•onnt to be approved ty the court~ .-. It shall be paid 

10 thinks it necessary. When a charge against or involving the 10 out of tbe county treasury on a warrant of the county 

,, county attorney, eT deputy county attorney, or anyone 11 auditor upon an order of the judge of tbe district court. 

12 eaployed by or connected with the office of the county 12 The grand jury 

13 attorneyT is being investigated by tbe grand jury, 6eeh ih! 13 aay appoint a stenographer to take in shorthand the 

1Q county attorney, ~ deputy county attorneyL or all or any 14 testi•ony of witnesses~ or the testi•ony •aJ be taken by a 

15 one or more of theaT shall not be allowed to be present ig 15 recording device, but the record so aade shall include the 

16 SlL_ offic!!.l_~acity before a.eh .t.!!!l grand jury when 64tft 16 testi•ony of all witnesses on that particular investigation. 

17 :!J!.! charge is 11 The shorthand notes or the recordings and transcript of the 

18 18 saae, if any, shall be delivered to and retained by tbe 

19 present vbile a witness and after ~+&- a,peaEaaee appearing 19 clerk of the district court. 

20 as &&&e 2 witness shall leave tbe place where the grand jnry 20 ~j~ The stenographer and any typist who transcribes 

21 is holding session. 21 the stenographer's notes or recordings shall be sworn ty the 

22 ~111 When requested tc do so by the grand jury of 22 foreaan not to disclose any testi•ony or the naaes of any 

23 any county, the attorney general or county attorney •ay 21 witnesses except when so crdered by the court. 

24 e•ploy special counsel and investigators, vhese aQty it !hO 2q ifl The stenographic reporter shall certify and file 

25 shall ~ investigate and present the evidence 2£SYire~ in 25 with the clerk of the district court an original 
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transcription of his shorthand notes and a copy thereof and 

as many additional copies as there are defendants. the 

report~r shall coaplete ~ ~~ certification and filing 

within ~~10~ days after the indictaent has been found ~ 

~ aseasatiea pFeseatei nnless the court tor good cause 

aakes an orde~ extending the tiae. the clerk of the dist~ict 

court shall deliTer the original of the transcript && filed 

with hia to the county attorney iaaediately upon his receipt 

thereof, ~retain one ++t copy for use only by judges in 

proceedings relating to the indictaent a£ aeeaaatiea, and 

~ deliTer a copy of ...- the transcript to each &&ee 

defendant or his attorney.n 

Section 16. section '15-1-07, R.c.e. 19117, is aaended 

to read as follows: 

"95-11107. Subpoena of witnesses isaaaaee. I subpoena 

requiring the attendance of a witness before the grand j?ry 

aay be signed and issued by the ccunty attorney, ty the 

forem~n of the grand jury£ or by the judge of the district 

court7 L £9£ !he subpoena aay he directed !2 witnesses in the 

stat~ in support of the prosecution, £9£ those witnesses 

whose testiaony, in *ie the opinion of the issuer, is 

aaterial in an investigation before the grand jury, and ~ 

such oth~r witnesses as the grand ju•y ~~ee~~ 

~ea~ia~ ~efe£~ aay direct.• 

Section 17. Section 95-1408, R.C.e. 19q7, is aaended 
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to •ead as follows: 

"95-11108. Reception of eTidence. -iatl1l. In the 

investigation of a charge, the grand jury shall receive no 

other evidence than that given by witnesses produced and 

sworn b~fore tile '!JEBBII ~T !L..£!: furnished ty legal 

docusentary eTidenc~ or the depositioD of a witness in the 

cases sentioned in sestieR 95-1802. 

~lll. The grand jury is not required to hear evidence 

for the defendant, but it shall veigh all the evidence 

suhaitted to itT~ aaa wile& If it has reason to believe other 

evidence vitbin its reach vill explain away the charge, it 

shall order the evidence to be produced 7 and for tbat 

purpose aay require the county attorney to issue process for 

witnesses. 

~~ill The grand jury shall find an indictaent when 

all the evidence before itT taken together, if unexplained 

or uncontradicted, would7 in its judgaeut7 warrant a 

con•iction by a trial jury." 

Section 18. Section 95-1502, R.C.II. 19117, is aaended 

to read as follows: 

"95-1502. coaaenceaent of prosecutions. ia+lll. All 

prosecutions of offenses triable in the district courts 

shall be by indictaent or inforaation eaQept as -&4:Be£V~&e 

~lll. All ether prosecutions of offenses ~ay be by 
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coaplaint," 

Section 19. Section 95-150~. R.C.ft, 19~1. is aaended 

to read as follows; 

"qS-15011, Joinder and discharge of offenses and 

defendants. ~111 !n indictaent, inforaation, £{ coaplaint 

8~ aeaeea~iea aay charge two +a~ or aore different offenses 

connected together in their coaaission, - different 

stateaents of the saae offense~ or two ~~ or aore different 

offenses of the saae class ef eEiaee 8£ 8ffeaaea, under 

separate count57~ ~ If two ~ or aore indictaents, 

iuforaations, 2[ coaplaints 8£ aeaaaa,ieaa are filed in such 

cases in the saae court, the court aay order thea to be 

consolidated. Allegations Bade in one count aay be 

incorporated by reference in another count. The prosecution 

is not required to elect between the different offenses or 

counts set forth in the indict•ent, inforaation, gx 

complaint BE aaeeeatiea, IHK ill the defendant aay be 

convicted of any nuaber of the offenses charged7 £ aad eaah 

~ offense of which the defendant is convicted Bust be 

stated in the verdict or the finding of the court+£ 

ill 1~ court in vhich the case is 

triable, in the interests of justice and for good cause 

shovn, may in its discretion order that the different 

offens~s or counts set forth in the indictaent, infcraaticn, 

Q! co•plaint a&6 aeeusatiee be tried separately or divided 
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into tvo ~ or aore groups and each of 6&44 11! groups 

tried separately. An acquittal of one ~~r or more counts 

shall not be ~ £2DSidereg an acquittal of any other 

count. 

~llL Two ~ or aore defendants aay be charged in 

the saae iudictaent or inforaation if they are alleged to 

have participated in the saae series of acts or transactions 

constituting an offense or offenses. Snch defendants aay be 

charged in one ~ or aore counts together or separately& 

and all of the defendants need not be charged in each count. 

~l!l If it appears that a defendant or the state is 

prejudiced by a joinder of related prosecutions or 

defendants in a single charge or by joinder of separate 

charges or defendants for trial~ the court aay order 

separate trials, grant a severance of defendants, or provide 

any other relief as justice Bay require. 

~ill When two or acre persons are included in tbe 

saae charge, the court aay, at any tiae7 before the 

defendants have gone into their defense, on the application 

of the county attorney, direct any defendant to be 

discharqed7 §2 that he aay be a witness for the state. 

~~1§1 ihen t~o or more persons are included in the 

same indictaent or infcraation7 and the court is cf the 

opinion that in regard to a particular defendant there is 

not sufficient evidence tc put hi• on his defense, ~ 1h~ 
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£2!~ must order hia to be discharged tefore the evidence is 

2 closedT that be aay be a witness for his codefendant," 

3 Section 20, Section 95-1506. R,C,ft. 19q7• is aaended 

II to read as follows: 

5 "95-1506. ~ eee•ie~iee fi2Cedural requir~~== 

6 persistent felony offenders. 111 ~ 1! the state seeks 

7 iReFeaeea peeiahaee• 1reataent of the accused as a ~ 

B eBR9i&tei feleft persi~ felopx offender under oseetiee 

9 9q q7U 95-1507 or 95-2206,5 or both of those §ection!• 

10 notice of that fact aust be given in writing to the accused 

11 or his attorney before the entry of a plea of guilty ty the 

12 accuse4r or before the case is called for trial upon a plea 

13 of not guilty. 

14 .ill. -hft 1M notice aust confer a to the following 

15 provisions: 

16 (a I The notice aust specify the prior convictions 

17 alleged to have been incurred by the accused. 

18 (bl The notice and the charges of prier convictions 

1'l contained therein shall not be aade public ee§ 2! in any 

20 aaooer be made known to the jury before the jury's verdict 

21 is returned upon the felony charge~ ~ea that fig~~ 

22 if testifies in his own behalf£ 

23 he &h~-*8~leaa se !§ subject to iapeachaent as 

2ij pro1ided in aeelsieR 93-1901-11 1 lloSollo 19'17 1 as aaaaaea. 

25 ~11L If the accused is convicted upon the felony 
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charge, the notice. together with profer proof of timely 

servic~. shall be filed with the court before the tiwe fixed 

for sea~ease ~B!encigg. The court shall then fix a tiae for 

hearing with at least thEee (3~ days' notice tc the accused. 

~1~ The hearing shall be held before the court 

alone. If the court finds any of the allegations cf prier 

conviction true. the accused shall be sentenced under the 

provisions of seetiea 91J Q71ii 95-1507_UL9~2206..j." 

Section 21. Section 9~1507 0 R,C,!, 19q7, is amended 

to read as follows: 

"95-1507. Sentepcinq of iap£iseaaee~ f-. 

persistent felony offender. ( 1) A persistent felony 

offender is an offender wbo has ~ previously ~£P 

convicted of a felony and tee pEsseels etfeaae is vbc _i§ 

presently being septenced for a second felony co•aitted on a 

different occasion than the first. An_offender is ccnsidered 

to have been previously convi£ted of a felony if; 

-R-T--11-- fREsislseet feleey effeaaeE s*all se iapEiseaea 

ia tha state I'Eisaa feE a taEa ~ell leas tllae fi•e (§} 

f?aEs He£ lleEe tilaa eRe haa~ ( 1QQ) yeaEs pEe9iai&<JI 

(a) the preYious felony conviction vas for an offense 

comaitted in this state or any other iurisdiction for which 

a sentence to a tera of iaprisonaent in excess of e&e-i1~ 

year could have been imposed; «*4 

(b) less than t~~ years have elapsed between the 
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coa~ission of the present offense and eitherT ~~ the 

previous felony conviction or ~~ the eiiea4e£e eeleaee4 

offender's {elease on parole or otherwise froa ~ prison or 

other coaaitaent iaposed as a result of the previous felcny 

conviction: and 

(a) *~• eileaee• was •••• lhaa *••••t aae (~1~-y&a§& 

el4 al lhe lise ef lhe aeaaisaiea ef \ha ••• affeasao 

~j£1. 

aaaeiiaeea fee \he paepaae af sea•eaaia~ asia£ *his eeatiea 

~ the offender has ~ been pardoned on the t•••••s ~ognd 

of innocence, a£ if ~ the conviction ~ bas pot been set 

aside in aay peat aaa•iatiea a postconviction bearinq. 

121 A petsistent felqpx qffeader sball be itpris£1~ 

lD __ ~be state prison for a tara of got less than 5 yea[§_QI 

~~ 100 years if he vas 21 years of ~-9I__£!dei__Al 

the_tiae of the coaaissioo qf tbe preseat offepse," 

Section 22. Section 95-17011, R.C.II. 19117, is aaended 

to read as follows: 

"95-1704. Tiae of aaking action. the aotion erovid~g 

f2I-_iD_95-1701 and 95-1102 shall be •ade before the plea is 

entered, but tbe court for cause aay perait it to be aade 

within a reascnable tiae thereafter." 

Section 23. Section 95-1706, R.C.!I. 19117, is aaended 

to read as follows: 

ngs-1706. Rffect of detervination. Jll If a action is 
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deter•ined adversely to the defendant~ be shall plead if he 

has not previously pleaded. ~ plea previously entered 

stand. 

shall 

lll If the court directs the action to be disaissed, 

the defendant aust, if in custody, be discharged therefro•• 

or, if ad•itted to bail, ~ his bail ezonerated7 or aoney 

deposited instead of bail awst ~• refunded to bia. However, 

if the conrt grants a aotion to disaiss based on a defect in 

the institution of the prosecution or in the indictaent, 

inforaation, or coaplaintT or .-e. i! it appears at any tiae 

before judgaent that a aistake has been aade in charging the 

proper offense, .. the cogr! aay also order that the 

defendant be held in custody or that his bail be continued 

for a specified tiae pending the filinq of a new coaplaint, 

indictaent~ or inforaation." 

Section 24. Section 95-1707, B.C.!!. 19117. is aaended 

to read as follows: 

"95-1707. Transfer of trial. If the court deteraines 

that ~ ~ action to disaisBT based upon the grounds of lack 

of jurisdiction or iaproper place of trialT is well founded£ 

it aay, instead of Qr~US disaissal, order the caus~ 

transferred to a court of coapetent jnrisdiction or to a 

proper place cf t[ial.n 

~~as fellevs1 
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P!J§ 1111!1. lilltost;hetiea ei ~~~~~~e. Ca)J:ll: 'lhe olefP.B&iHK eeaeeaahle ielaJ as the eeselt thaeeefo 

2 e£ t;h~ aeeseeetiee eay ee•e the eeuet ie veitie9 teE-a 2 JS:--~£&¥1~-4£---ti>H !ti§ seeHea ~*--" H 

3 sehetitetiee ~ ~ jei9e ee th~eeaa teat he !•! ea•a&t 3 iaapplieahle te aey ~eesaa ia aey eaase ia•elvia~ a~t 

II eaaeet haws a faie aas iapaetial aeaeie~ 8£ tsial ~£e 4 eaateapt sf ~ 

5 &a44 ~ jee!eo 'lhe aetiea shall he aade at Haft-4~ <; ~--~ aiiitiea te--the pee¥ieiee :!Im!fi&IIS * 
6 ~~--~~- -~-~-- ·- _...,_.~......_ __ ,l,_ __ .i_,._'1_ ...,_+ ......... - .. ,...,._ -. ............ _ --~-,;, ..,., 

--~~~~--~~- 1 ..... e&UJ *"e ca:a:o:a 6 eehseetieR (al seh§estiee§=ff) th~eag!=l!ix aay ~ Aefeaaa .. 

7 7 aay aeve at a~iae fe£ ~ eehstitatisR ef ~ ~e--~£ 

B eetia111 tile j 1111'}4t 8 ~ sappe£teA hf affiia¥ito &pea t;he filiB! ef eesh !t! 

9 9 

10 te aet teethe£ ia the B£iaiaal aetiea, aatieez - 10 ae~ite sf $he aatiea.• 

11 peeaee•i•!x hat the p£e¥ieieae ef thie eeetiea Ia aet applf 11 section 25. Section 95-1711, R.C.B. 1947, is aaended 

12 12 to read as follows: 

13 13 "9S-1711. Effect of feeaee pEeseeetiea aed ••~ 

111 14 anltiple cbarge§_!!nd for~ prosecutions. PI llefiRiheas sf 

15 eeeet 1 aee te aft4 the pewee ef eallia9 ia aaethe£ j&S!e te 1') ~ (a) The tera "saae transaction" includes conduct 

16 sit aaa ~ ie eeeh ~ eeiaieal aetiaa e£ peeeeeiiB!w• 16 consisting of: 

17 pee•i~ia! teat ae fi jaol~e shall ~ sa aeeaa,e the ealaaolaE 17 (i) a series of acts or o•issiocs !Si£h-A[£ activated 

18 as ta defeat; the paepeses at this seetiea. 1g by a purpose to accoaplish a criainal objectivey and whi£h 

19 ili Ret !!: ~ .. 19 ~ necessary or incidental to the accoaplishaent of tbat 

20 aie~ealitiea ie the eeiaiaal aetiea 8£ pseeeeaia9 1 at t;he 20 objective; or 

21 BtiES thaa ~4+ 21 (ii) a series of 3cts or oaissions !hich a~ activated 

22 22 by a coeaon purpose or plan and which result in tbe repeated 

23 34-± If eithee ! 23 coaaission of the same offense or affect tbe sa•e person or 

211 shall file ~he whe files a a8tiea as ~~ f£8¥iiei eeeh 24 the saae ~rsons or the property therecf. 

25 ~ ~aieE seheeetiea _jll aay 1111t eaaplaia--e+--a&y 25 (t) An offense is an "included offense" when: 
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(i) it is established by proof of the sa•e or less 

than all the facts required to establish the co••ission of 

the offense charg~d; ~ 

(ii) it consists of an atte•pt to co••it the offense 

charged or to co••it an offense otherwise includ~d therein; 

or 

(iii) it differs fro• the offense charged only in the 

respect that a less serious injury or risll: of injury to the 

sa•e person, property ... or pub.lic interest or a lesser ll:ind 

of culpability suffices to establish its co••ission. 

(2) le\~ei e& pEeaeea\iea •~•• eeaiae\ •••s\i\a,ea 

eeEe 'loae eee eiia•••• Rhen the saae transaction •ar 

establish the co••ission of aore than one offense, a person 

charged vith such conduct aay be prosecuted for eacb sucb 

offense. He eay not, boveYer, be conyicted of •ore tban - one 

offense if: 

(a) one offense is included in tbe ether; ~ 

(b) one offense consists only of a conspiracy or other 

·fora cf preparation to coa•it tbe other; -&r 

(c) inconsistent findings of fact are required to 

establish the coamission of the offenses; 

(d) the offenses differ only in that one is defined to 

prohibit a designated kind of conduct generally and the 

other to ~rohibit a specific instance of such conduct; or 

(e) the offense is defined to prohibit a continuing 
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course of conduct and the defendant's course of conduct ~as 

interrupted, ..& unless the la~ provides that the specific 

periods of such conduct constitute separate offenses. 

(3) Nhea p£e&eeetiaa ha££ed ay fa£•e£ p£eaeee\iae. 

~4e4 If the offenses, if ••Ee 'haa aae, ~ere ll:no~n to 

the attorney prosecuting upon sufficient evidence to justify 

the filing of an inforeation or the issuance of a aarrant of 

arrest and were consu••ated prior to the original obargey 

and fii!B'Iiiei if tbe jurisdiction and ~enue of the seYeral 

offenses lie in a single court, a prosecution based upon the 

sa•e transaction as a for•er prosecution is barred by such 

foraer prosecution under the follo~ing circuastances: 

(a) The foreer prosecution resulted in an acquittal. 

There is an acquittal ~ whenever the prosecution Eesal\ee 

~sglt2 in a finding of not guilty by the trier of fact or 

in a deter•ination that there 4ae i! insufficient eyidence 

to warrant a conYiction. A finding of guilty of a lesser 

included offense than the offense charged which is 

subsequently set aside is an acquittal of the greater 

inclusive offense that vas charged. 

(b} The for•er frosecution vas terainated, after a 

coaplaint had been filed on a aisde•eanor charge7 2£ after 

an inforaation had been filed or an indict•ent found on a 

felony charge, ty a final order of jndg•ent for the 

defendant 7 which bas not been set aside, reversed, or 
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vacated and which necessarily required a deter•ination 

inconsistent with a fact or a legal proposition that •nst be 

established for conviction of the offense. 

(c) The for•er prosecution resulted in a conviction. 

There ~ has_been a conviction ~ !A~ the prcsecution 

resulted in: 

(i) a judg•ent of conviction which has not been 

reversed or vacated; ~ 

{ii) a verdict of guilty vbich bas not been set aside 

and which is capable of supporting a judg.ant, so long as 

failure to enter jndg•ent vas for a reason other than a 

•otion of the defendant; or 

(iii) a plea of guilty accepted by the court, so long 

as failure to enter jodg•ent vas for a reason other than a 

aotion of the defendant. 

(d) The foraer prosecution vas i•Froperly ter•inated. 

!Icept as provided in this subsection fdl, there is aa 

i•proper teraination of a prosecution ~ whenever the 

teraination is for reasons not aaounting to an acguittalT 

and i4 ta~es place after the first witness is sworn bot 

before verdict. Teraioation onder a.y !!ith£I of the 

following circn•stances is not i•proper: 

(i) ~ The defendant consents to the termination or 

waives his righ~ to object to the ter•ination~£ &£ 

(ii) ~ the trial court, in the eiercise cf its 
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discretion, finds that the ter•ination is necessary because: 

(l) it is physically impossible to proceed with the 

trial in conforaity with lav: ~ 

IR) there is a legal defect in the proceedings which 

would aa~e any judg•ent entered u~cn a verdict reversible as 

a aatter of law; ~ 

IC) prejudicial conductT in or outside the courtroom7 

aakes it iapossible to proceed vitb the trial without 

aanifest injustice to either tbe defendant or the state; 9* 

(D) the jury is unable to agree upon a verdict; or 

IE) false stateaents of a juror on Yoir dire frevent a 

fair trial. 

(4) 

~ Vben conduct constitutes an 

concurrent jurisdictioa of this state 

offense 

and of 

vi thin the 

the United 

States or another state or of two courts of separate~ ~ 

QYe[laEE!ASL--2[ concurrent jurisdiction in this state. a 

prosecution in any such other jurisdiction is a bar to a 

subsequent prosecution in this state under the following 

circumstances: 

(a) Tbe first prosecution resulted in an acquittal or 

in a conviction as defined in subsection (3) and the 

subsequent prosecution is based on an offense arising cu.t of 

the sa•e transaction. 

(b) The for•er prosecution vas terainated, after the 
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coaplaint &a& ~ been filed on a aisdeaeanor cbarge7 Q£ 

after the inforaation ~ ~9~~ filed cr the indictaent 

found on a telonx c~~. by an acguittal or by a final 

order or judgaent tor the defendant vbich bas not been set 

aside, reversed, or 'acated~ and ~ !h~ acquittal, final 

order£ or jndgaent necessarily required a deter•ination 

inconsistent with a fact which aust be established for 

conviction of the offense .. {£[ which the defendant is 

subsequently prosecuted, 

(5) Pe~•e• p£eseea\iea hefe•e ••••• lae~ia~ 

ja£ie.is\ies 8£ Whee S£8Y.&leatlf p£esaEe4 BJ the •ataa•aato 

l prosecution is not a bar within the weaning of subsections 

(3) and (II} nuder any QRg__Q'--KQI~ of the following 

circuastances: 

(a) ~ ]A~ foraer prosecution vas before a court 

vhich lacked jurisdiction over the defendant or the 

offense+.._ -

(b) +fte !~~ foraer prosecution vas frocured by the 

~efendant without the knowledge of the proper prosecuting 

officer or with the purpose of avoiding the sentence which 

might otherwise be imposed+~ -

(c) ~ t~ foraer prosecution resulted in a judqaent 

of conviction vhich vas held 

~-E2~1£gnvictio~ bearing," 

section 21i. Section 95-1803, !I,C.!l. 1'H7, is aaended 
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to read as follows: 

n95-1B03, Discovery, inspection, and notice. In all 

criainal cases originally triable in district court the 

following rules ~ apply: 

(a) lois\ at lli\aessee• 

(1) Par the purpose of notice only and to prevent 

surprise, the prosecution shall furnish to the defendant and 

file with the clerk of the court at the tiae of arraignaenty 

a list of the witnesses ietleeiei tie ~a ••~••• ~, the 

prosecution intends to call. 7he prosecution aay, any ti•e 

after arraign•eat, add to the list the naaes of any 

additional witnesseey upon a showinq of good cause, The list 

shall include the na•es and addresses of the witnesses. 

( i!) 'l:h e ••••.i••• ea \ al eallaeatl iea t•) ( 1) 1 af tlh.is 

This subsection does not apply to rebuttal 

witnesses. 

1~1 sa~peeaas aay ee aeei as a •iseeY&Ef •••iee ae 

p•e•ide• fe£ •••e• eeetiea 98 1iQ1(it• 

~jll__~ On action of any party within a reasonable 

tiae before trial£ all pa£tiee ~!£!-~£11 shall produce at a 

reasonable tiae and place 'designated by the court all 

~ocuaents, parers£ or thinqs vbicb eaah paE\J it intends to 

introduce in evidence, 4he£eMpea aay !!£h party shall, in 

the presence of a person desiqnated by the ccurt, be 

peraitted to insFect or copy any such docuaents, papers~ or 
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things. The order shall specify the tiae, place~ and aanner 

of aaking the inspection and of taking the ccfies or 

photographs and aay prescribe such teras and conditions as 

are just. If the evidence relates to scientific tests or 

experiments~ the opposing party shall, if practicable, be 

peraitted to be present during the tests and to inspect the 

results thereof. Upon a sufficient shoving& the court aay at 

any tiae order that the discovery or inspection be denied, 

restricted& or deferred7 or aake other appropriate orders. 

JRl If, subsequeat to coapliance vith an order issued 

pursuant to this rale, aad prior to or during trial, a party 

discovers additional aaterial previously requested which is 

subject to discovery or inspection under *he this ruleL he 

shall proaptly notify the other party or his attorney or the 

court cf the existence of the additional aaterial. The court 

shall exclude any evidence not presented for inspection or 

copying pursuant to this rule7 unless good cause is shown 

for failure to coaply. In the latter case the opposing party 

&loil~l '"' l!! entitled to ~ recess or a 

continuance during vbich it aay inspect cr copy the evidence 

in the aanner provided for ~ in thjs snbs~~1~· 

~131 (a! fer purpose of notice only and to preyent 

surprise, the defendant shall furnish to the prosecution and 

file with the clerk of tbe courtL at the tiae of entering 

his plea of not guilty or within ~10~ days thereafter or 

-35- SB 30 

2 

3 

q 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

111 

15 

16 

17 

1 8 

19 

20 

21 

22 

23 

211 

25 

SB C030j02 

at such later tiae as the court aay for gcod cause perait, a 

stateaent of intention to interpose the defense cf iasaei4&! 

aental disease O! defect, self-defenseL or alibi. 

lQl If the defeodant intends to interpose any of these 

defenses, ha shall also furnish to the prosecution and filE 

vith the clerk of the court7 the naaes and addresses of all 

witnesses to be called by the defense in support thereof. 

~ PriQI- to trial the defendant aay 1 pEiDE te tEial, upon 

action and shoving of good cause, add to the list of 

witnesses the naaes of any additional witnesses. After the 

trial coaaences, no witnesses aay be called by the defendant 

in suprort of these defenseay unless the naae of the vitnes§ 

is included on ~ 1A! list, except upon good cause shown. 

ietl!t All aatters which are privileged upon the 

trial7 are privileged against disclosure through any 

discowery procedure.• 

section 27. section 95-1810, R.C.B. 19117, is aaended 

to read as follows: 

"95-1810. Witness froa another state snaaoned to 

testify in this state. [1} H Wheney~ a person in any 

state7 which by its laws bas aade provision for coaaanding 

p~rsons within its borders to attend and testify in criainal 

prosecutions7 or grand jury investigations eeaaeaeei .. 

a~eat te ~~ in this statey is a aaterial witness in a 

prosecution pending in a court ot record in this statey or 
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in a grand jury investigationT vbich bas coaaenced or is 

about to coaaeuce. a judge of &9&& ~ court aay issue a 

c~rtificate under the seal of the court stating these facts 

and specifying the nuaber of dars the witness will be 

required. ~ ~ certificate ~ shall be presented to a 

judge of a court of record in the countJ in which the 

witness is found. 

12) If a.i4 !!~ certificate recoaaends that the 

witness be taken into i•aediate custody and delivered to an 

officer of this state to assure his attendance in this 

state, ~ !t is pri•a facie p{Oof of 19§ desirability of 

~£Y~ and delivery and tbe judge •ay direct that ewe* 

1h£ witness be f&E\IlliiU:h brought before hi .. i••edittely, 

.a4 If the judge ~ is satisfied M ~!:a the 

desirability of such custody and delivery, fel! wloielo saell 

ieteE•~aatieR sail eeEtsiCieatse shall ae p£i•a feeie pl!eef, 

k2 •ay order that &a+i ~ witness be fe£tllwith i!~~g!a!~lY 

taken into custody and delivered to an officer of this 

stat9T~ ~ ~ order ehall ae !~ sufficient authority ~ 

~ for th~ officer to take ~ !}~ witness into custody 

and bold his unless and until he ~ !~ released by bail, 

recognizance, or order of the judge issuing the certificate. 

(3) If the vheneY~--A ~itness is su•aoned to attend 

and testify in this state, be shall be tendered the sn• of 

~~104+ ~nt§ a aile for each aile and 
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~$5~ for each day that be is required to travel and 

attend as a vitnessT~ pEe•iAei ie£,he£ •••• ia thase-easee 

ie waieh If the state wherein the witness is found bas by 

statutory enact•ent required that the su•aoned witness be 

paid an a11cunt -- aaaeats in e11cess of the aaount 

heEeia~efa£e ia •aie pa£a!£aph p~••lieA spec!11ed in t~ 

prec~ding sentence, thea eaie ~ witness aaJ be tendered 

required by ~ !)a! state 419 

~e teaieee4 ••e ia eaeeee ef •he eaii aaeaa•e ia •ais 

paEa!Eaph pE89iAei fa£. 

J!l A witness vho has appeared in accordance with the 

provisions of the suaaons ~ .Ill not be required to 

reaain within this state t2I a longer period of tiae than 

the period aentioned in the certificateT unless otherwise 

ordered by the court. 

J~l If 6*&& 1h! witness fails without qood cause to 

attend and testify as directed in the suaaons, he shall be 

punished in the aanuer provided for the punish•ent of anr 

v~tn~ss vho disobeys a soaaons issued frca a court of record 

in this state." 

Section 28. Section 95-1909, R.c.~. 1947, is aaended 

to read as fellows: 

"95-1909. Trial jurors. ~jjl The clerk of court 

shall make available to tbe parties a list of prospective 
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jurors with their addresses when ~~~e~ ha~e bee~ drawn. 

~lll ~J!l The qualifications of jurors7 and v&e 

YS!flteol, §lleapti:Qns f{O! iqry ~ are ~ 

prescribed in ses,ieae 93-1301 

~sole, vhiek BJ ~aferease a~e •aile e pa~a ef •hie eeole. 

~~ An el!eaption fro• serYice on a jury is not a 

cause of challengey bot the priYileqe of the 

elleapted. 

person 

~Jll The county attorney and the defendant or his 

attorney shall conduct the ezaaination of prospecti~e 

iorors. The court aay conduct an additional ezaaination. The 

court !BJ li•it the eza•ination by the defendant. his 

attorney& or the prosecuting attorney if the court belie~es 

such e11aaination to be i•proper. 

~1!1 ~1!1 ~ach party aay challenqe jurors for 

cause. and each challenqe aust be tried by the court. 

~JQl l challenge for cause aay be taken for all or 

any of the following reasonS+ or for any other reason which 

the court detervines: 

(i) CefUiil!IJ>IiBiaf consanguinity cr relationship ~_!~~ 

~2£2ndant ~ to the person vho is alleged to be injured by 

the offense charged7 or on whose coaflaint the prosecution 

vas institutedy~ ~ te tke aeieadaat. 

(ii) sta•aia~ ~tanding in the relation of guardia~ and 

vard. attorney and client. master and servant, ~ landlord 
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and tenant. 2£ debtor and creditor !i!h. or being a ve•ber 

of the family ~the~R£!£1~~ of£ tbe defendant7 or &! 

the person !Ag_is alleged to be injured by the offense 

chargedy or on whose co•plaint the prosecution vas 

institotedy-&E iB kis eaplBf&eat.~ 

(iii) ~ being a party adverse to the defendant in a 

ciYil actiony or haYing covplained against or been accused 

by hia in a criainal prosecution~~ 

(iv) ~~ A!11!g served on the grand jury which found 

the indict•ent7 or on a coroner•s jury •hich inquired into 

the death of a person whose death is the subject of the 

indictaent or inforaatiOD•.i 

{Y) ~ haYing served on a trial jury which ~ 

tried another person for the offense chargedT.i 

(~il ~ having been 4Be a •e•ber of a jury forverly 

sworn to try the saae charge. a.S-¥4&&& ~ verdict 2l-!hi£h 

vas set aside or which vas discharged without verdict7 after 

the case was sobvitted to itT; 

(vii) ~ baYing serYed as a juror in a ci~il action 

brought against the defendant for the act charged as an 

offense,.; 

(viii) ~# if the offense charged ee is punishable with 

death, ~~ eate£taiaia~ -&# having such conscientious 

opinions as vould preclude his finding the defendant 

guilty~& in vhicb case be vust neither be per•itted nor 
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coapelled to serve as a jurorT~ 

li~l ~ h!Ving a belief that the punishaent fixed 

by law is too severe for the offense cbargedTl .. , PeE ~~e eais,eaee e€ having a state of aind ~ 

reference to the caseT or to either of 

the partieSy which ~ ~ prevent hi• froa acting vith 

entire iapartiality and without prejudice to the substantial 

rights of either party. 

jury 

~121 All challenges aast be interposed before the 

is sworn, unless the cause of challenge ee i§ 

discovered after the jury is sworn and before tbe 

introduction of any evidence, ..._ ia ybicb case the court, 

in its discretion£ aay allow the challenge to he interFosed. 

~J]l !acb defendant shall be allowed eight ~t 

oereaptory challenges in capital cases, six ~~ in all ether 

cases tried in the district court before a '•elve (1~t 

~ 12-person jury, aai 'hEee (4) 1• all eases \Eiei ia 

aay not be additional challenges for separate counts charged 

in the indictaent or iaforaation. If the indictaent or 

information charges a capital offeaseT as well as lesser 

offenses in separate counts, the aaxiaua nuwber of 

challenges shall ~e 1§ eight ~. !be state shall be allowed 

the same nu•ber of perea~tory challenges as all of the 

defendants. In a eiYil &E cri•inal case tried in the 
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district court before a ei• (il pe£88& §i&-PE!§2! jury, the 

state and all the defendants shall be allowed three ~ 

pereaptory challenges each. ibep the J..!!~ 

£[iainal case in tb~i~_district court -~~ upo_!! a 1n~ 

ccnsistinq_QL_L.!lJ!!ber of per§2!!s ot~L.ll!JL6 or 1f:~I 

shall also agret in writing gpoa tbe nuahe-I__g!__eere•Ptori 

challenges to he allowe~ 

~111 &fter the jury is iapaneled and sworn, the 

court aay direct \ke ealaa\iaa ef ~ one or eore alternate 

jurorSy p. selected in the saae aanner as principal jarorBT£ 

.&& The §lterpate iprors shall take the sa.. oath as the 

principal jurors. Each party shall have one additional 

pere•ptory challenge for each alternate juror. llternate 

jurors ia the order in which they are called shall replace 

jurors vhc, prior to the tiae the jury arrives at its ~ 

verdict, beco•e unable or disqualified to perfora their 

duties. An alternate juror ~ ~ not join the jury in 

its deliberation unless called upon by the court to replace 

a •••ber of the jury. His conduct during the period in which 

the jury is considering its verdict shall be regulated hy 

instructions of the trial court. An alternate juror who does 

not replace a principal juror shall be discharged after the 

jury arriYes at its verdict. 

~ft~~t The jury shall return a general verdict to each 

offense charged. 
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~lil WhenT at the close of the state's evidence or 

at the close of all the evidencey the evidence is 

insufficient to support a finding or verdict of guilty, the 

court aay on its own aotion or on the aotion of the 

defendant? dismiss the action and discharge the ~efendant. 

However, the court aay allow the case to be reopened for 

qood cause shown.• 

Section 29. Section 95-1915, B.C.!!. 1947, is aaended 

to read as follows: 

"95-1915. Verdict. ia+lll ie\asao The verdict ~ 

~ be unaniaous in all criainal actions. ~ l£! verdict 

shall be signed by tke foreaan and returned by the jury to 

the judge in open court. 

-i~lll If there are two ~ or 

a ore defendants, the jury, at any tiae during its 

deliberations, aay return a verdict or verdicts with respect 

to a defendant or defendants as to vboa it has agreed~~ ~ 

If the jury cannot agree with respect to all, the defendant 

or defendants as to whoa it does not agree aay be tried 

again. 

ietjll Ge&Yi&tiea ef a ~eeser Qffeaseo The defendant 

aay be found guilty o.f an offense n~cE'ssarily included in 

the offense chargedy or of an atteapt to coaait either tbe 

offense charged or an offense necessarily included therein 

if the atteapt is an offense. 
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~eaeYe£ a &£i•e is ~•stiB!&isae4 ia•e 4&!£ees, t&& 

jery, if •hey seavie- ''~~ 

i&tl!l Pall ef d&£fo When a verdict is returned, the 

jury shall be polled at the request of any party or upon the 

court's own action. If upon the poll there is not the 

required concurrence.., the jury aay te directed to ~et.ire fer 

further deliberations or aay be discharged." 

Section 30. Section 95-2004, B.C.!. 1947, is aaended 

to read as follows: 

"95-2004. ~rial in ;as•iee js§tices• and ~ £iii 

courts. iatJll !etbod of ~ trial: 

~i!l The defendant is entitled to a jury of six ~*t 

qualified persons, but aay sea .. eA4; te a lesseE Rllalie£ !11! 

parties aay agree to a nuaber less that §i~. 

~Jhl A trial by jury aay be waived by the consent of 

both parties expressed in open court and entered in the 

docket. 

~~~1£l Questions of law shall be decided by tbe court 

and qn~stions of fact by the jury except that, when a jury 

trial is waived, ~ the court shall determine tcth 

questions of law and questions of fact. 

~l.fl. Plea of ~ quiltJ. Before or during trial.., 

a plea of guilty •ay he accepted when: 

~121 ~ ~he defendant enters a plea of guilty in 
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open coUJ::t7 .;. and 

~j~ ~ ~ court bas inforaed tbe defendant of the 

consequences of his plea and of tbe aa~iana penalty provided 

bf law which aay be iaposed upon acceptance of such plea. 

~lll Presence of ~elea4ast defeudJnt. ~ j~!Re~~ 

!]1 ~he !(fease eh~ea£aiea ! !~1•1•! •1-! liae ealYI 

~ trial aay be bad in the absence of the defendant• but£ 

if bis presence is necessarr tor anr purpose, the court aay 

require the personal attendance of tbe defendant at the 

trial. 

~rl!L Tiae to ~e prepare for ~ ~. lfter 

1h£ plea the defendant shall ~e ~ entitled to a reasonable 

tiae to prepare for trial." 

Section 31. Section 95-2005, B.C.!. 19,7, is aaended 

tc read as follows: 

"9>-2005. Foraation of trial jury. ,., ••• ~.. Bf 

eia (~) peeeeae, ~~~~ the pa£tiee ••f a,eee \e a aaa~e£ lese 

tha eh: (6 I • (Ill ill fB£aatiee ef !£ial d&£f• !~e 1.1-!l!! 

tiae __ of preparing the d!§!~ict conrt jury li~! county 

jurr coa•ission, at the tiae ef pEepa~ia~ the aietEiet eeaEt 

j&£f liety shall prepare a jury list for each ~estiee 

iust~2 and ~ ci!y court within the county, Each list 

shall consist of residents of the appropriate county, city~ 

or town, Sash lie~ Ih!__!is!2 shall be selected in any 
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reasonable aanner which shall eaeaee en!!uree fairness, and 

~ ~ shall include a nuaber of naaes sufficient to aeet 

the annual jury requireaents of the respectiYe court. 

Additional lists •ar be prepared if required. 1be ~ li§ts 

shall be filed in the office of the clerk of the district 

court£ aRe the !A! appropriate list shall he posted in a 

public place in each~ county, city~ or town, aad such 

list shall coapriae the trial jury list for the ensuing year 

for such county, city£ or town. 

1ll trial jurors shall he suaaoned fro• the jury list 

by notifying each 2a! orally that be is suaaoaed and of tbe 

tiae and place at which his attendance is required. 

l1l The prosecuting attorney and the defendant or his 

attorney shall conduct the e~aaination of prospective 

jurors. The court aay conduct an additional e~aaination. The 

court ••r liait the e~aaination by the defendant, his 

attorneyL or the prosecuting attorney if the court telieYes 

such e~aaination to be i•proper. 

lll Each party aay challenge ju~ors for cause, and 

each challenge aust be t~ied by the court. The challenge aay 

he for any cause enuaerated in eestiee 95-1909!8t lilt J!ll.!!l 

ef this ee4s. Each defendant shall he allowed three -i.lt 

pereaptory challenges& and the state shall be allowed the 

saae nuaber of pereaptory challenges as all of the 

defendants." 
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Section 32. Section 95-2006, B.C.!. 1947, is a•ended 

to read as follows: 

"95-200~. 'erdict. i&tJJl The verdict of the 

jury eust in all cases be general. It shall be returned by 

the jury to the judge in open court, who must enter~ i! or 

cause it to be entered in the •inutes. The verdict of the 

jury •ust be uuaniaous. 

~~lll &e9eEal •eleafaBt&o lhen several defendants are 

tried together~ and the jury cannot agree upon a verdict 

as to all, ~ ~~ eay render a verdict as to those in 

regard to who• they •• it does agre~~ aa vhieh a ! judgeent 

aust be entered accordingly on the verdict, and the case as 

to the rest eay be tried by another jury. 

~Jll Pall ef~ lben a verdict is returned, the 

jury shall be polled at the request of any party or upon the 

court's own motion. If apon the poll there is not a 

unauiaous concurrence, the jury eay be directed to retire 

for further deliberations or •ay be discharged. 

i4+-ill Disahae~e ef jaey, 'I he jury cannot be 

discharged after the cause is subaitted to theaT until they 

have agreed upon and rendered their verdict, unless for good 

cause the court sooner discharges the•." 

S<'cticn 33. Section 95-2007, R.C.II. 19117, is a•ended 

to read as follows: 

"95-2007. Sentence and judqeent. ~111 If a judq•ent 
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of acquittal is rendered£ the defendant •ust be ieeediately 

discharged. 

~lll After a plea or verdict cf guiltyT or after a 

judqeent against the defendant, the court east designate a 

ti•e for sentencing, which •ust be within a reason~ble ti•e 

after th~ ££nde!1ng of the verdict or jadgaent ~eeaaeeea. 

The sentence aust be entered in the einates of the court as 

soon as it is imposed, 

~~i!l If the defendant pleads guilty7 or is convicted 

either by the court or by a jury, the court east iepose a 

sentence ef fiae ee iepwieeaeaat aw ~eth 1 •• the ease aay 

~the eaaiea• seateaee all•••• fe£ the 'artiealae effaase. 

!he aea£t eay iapese aay raaseaa~le eea•itiaas -
.-- .a.L.., ---.a..---1!& _.__.r_..._ __ :_,a,. ___ A_.-_____ ....._.._._....__ u A ~-- .DQ CO WC ----A &W --0 -----7 

provided i~ 95-2206, 95=2206~ throgi!_-22=2206~~---~~£ 

9>-2207. If alcohol or other drugs are involved~ the court 

aay iapose such rehabilitative •easnres as it ~ 

copsiders advisable under the circuestances. 

~j~ The deteraination and ieposition of sentence 

&R~ ~ the exclusive duty of tbe court." 

Section 34. Section 95-2009, E.C.II. 19117, is aaended 

to read as follows: 

00 95-2009. Appeal. #'1-.Lll. 111 cases on appeal fro• 

justices• or ~~ city courts eust be tried anew in the 
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district court and aay be tried before a jury of six ~ 

~111 The defendant aay appeal to the district court 

by giving written notice of his intention to appeal within 

-ee ~aye !lOt days after jodgaent. 

~jll Within thi•*Y (30r days~ the entire record of 

the justice•~ or ~ city court proceedings shall 

be t£ansferred to t~e district court or the appeal shall be 

disaissed. It shall ~a ia the duty of the defendant to 

perfect the appeal." 

see\iea ~8. &ee\iea 9§ lQ1Q, i,-.s. 19-7, ia aaea~ed 

te mead aa fellevat 

•g§ 2919. Bis~aalilieatiaa af 1&etiaa 1 ••~i&t¥ata 1 .w 

a£ t£ial hetase the 1astiee 1 aa~iet&ate, &£ jestise ~ 

~ ~he aetiea shall ~e aa~e at leaat fifteea (1§) d.ye 

~ te the t£ial sf \he ease 1 &£ aey eetEial these~~~£ 

appeal,-e•ee~t fa£ ~ee~ eaase shave. 

•atiaB:z ~~97 

Bl~ist£a~-&e-jaetiee at the ~eaee a~aiast vhe.-+Be •etie& 

is fileoi ~~ se ~itha~~ au~he£~ty ~e ast fu£~hee ia ~he 
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~~a«*- aetiea, ae~~aa1 ew peeeeeaia~1 eat \he p&eYiaieae 

ef this sesti&&--&e- eat ap~ly ~-\H 

ausiaess, the pave£ ef teaasfe&Eiae the eEiaiaa*- es•iea ee 

B£eeeedia,__te seae ethe& eea£41 1 aew te ~ the ~eueE af 

pease te eit aa~ as\ ·ia eaeh ~ 

peeeeeiia~ox pE&YiiiB! the\ aa jaetsiee 1 ti ••!iets&at!e 1 a£ 

~ast!iee ef ~he peaae shall ~ ee •••••!• tshe ealeaiaE ae •• 

defeat the paepaeee at this eeet!iee. 

::l:ii: let !§ •••e thee eee (1) 1eatiee 1 .. ,iat!eatse 1 •• 

aetiaa eE peeeee~iB!o at.lhe iaetaaee et the peeeeeeti&&-ae4 

... tt aeEe thea eae 11) jaetiee, aa9istwate 1 •• ~aa\iee at 

the pease at \he iestaaee ef the defeadaat &E defeadaate, 

1:!1: If eithef! ! 

shall. file the l!!!&_fil-es ~ aatiaa ae henia IIE&Yiiei -.ell 

~ ~· saheeetiea f1t aay aets eeaplaia sf aey 

E&aeeaahle delay ae the Eesalt thef!eef. 

i!i the ~FeYisiea ef this ~ seetiea shall ee !§ 

iaa~~liea~ ~e aaw ~eesea ie aay saase-~ia~ a dieeet 

~.!Iii IR aUitiBB '8 -88 P£BVisi&R H••i!i&!.!i 4K 

sa9see~iea (l~ sa9seet!eas fll=!!i&~!h=J~ &efea&aat 

R&f aeYe ~~-+&£-the 9ie~ualiiie~tiea ef a jus~ 
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••!i&t£ate 1 8£ jastiee ei t•e pease ie£ eaase 1 seppiEteA ~~ 

aifiiaYit. Qpea tae filiB! ef~ ~ ~ ~ BB11£t 

s•all eee&est a aeaEiB! aae eete£aiae the ae£its at the 

aetiea.• 

Section 35. Section 95-2101, B.c.s. 19111, is aaended 

to read as follows: 

00 9'>-2101. !lev trial. -i<*ill llef iai !;,lea a a& lffes\w l 

nev trial is a EB eaaaiaatiea reexaaination of the issue in 

the saae coort7 before another jury7 after a werdict or 

finding has been rendered~ The grantinq of a new 

trial places the parties in the saae position as if there 

had been no trial. 

~Jll Setiea feE a le• 9£ialof11JA1 Following a 

werdict or fiading of guiltyL the conrt aay grant the 

defendant a nev trial if required in the interest of 

justice. 

~1£1 the action for a new trial shall be in llriting 

and shall §pecify the grounds therefor~! shall be filed by 

the defendant within thiEty 130~ days follolling a verdict or 

finding of guilty. Reasonable notice of tbe ~oticn shall be 

served &¥~ 2n tbe state. 

~~L -~~ --·~ _.......__ __ _..__...._! ....__]_ -- _--:L..__.._1_]_ - _n._....--.i_~_ ... ~.....,. 

<J~-'*-~--

(c) ll~eraative lat&eEit¥ et t&e Ce~Et ee--Yearie~ 

Retiee feE lew ?Eial. On hearing the •oticn for a nell trial, 
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if justified by lall and the weight of the evidence, the 

court aay: 

~lil ~ deny the aotion7~ 

;!-..-.iiil ~t!tM !lUll! a nell trial7 ;. or 

~--.ii!ll ~ ~odify or change the verdict or finding 

by fhih'! the ieieaaaat ~eilty ef a lease£ le~ree ei tile 

&l'iae a&aE'! e&, finding the defendant guilty of a lesser 

included criae or finding the defendant not guilty." 

Seatiea ~g. &eetiea 91 ~~0~ 1 BoColo 1gq1, is aaeaiei 

te Eeai as fallea&l 

•9§ ~~g~. Seateaee aai ]d!&eRt H! 

:!!::!ftB!!!!i•! &eRtea!!!!• (a) ±ll: 'I' he :;ea~aeat shall lie E&aaeeei 

ia epee eelil£\o 

(h)J1i Jf the ve£iiet &I' iiaaie! is aet !&iltyz 

~-&e- iieehaE~e& f£ea aeeteey &£ fEea the ellli'!atiea ef 

hie ~ail heaiz=tteeet ae pr~&i-4a 9i=lj~ 

(e)j]± If the veEAiet e£ fiaeia'! is <J~~ ee11teaee 

~ he preaeeaeei a 

~~le ~iaeo• 

Section 36. Section 95-22 06, B.C. s. 19!11, is aaended 

to read as follolls: 

"95-2206. sentence. jJl ~henever ~ 2 person has been 

found guilty of a eeiae 4£ An offense upon a verdict or a 

plea of guiltyL the court aay: 
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~12i ~ ~ iaposition of sentence for a period 

not 

for a period not te e•eee~ •~~ee exceeding ~~ years for any 

felony. The sentencing judge aay iapose upon the defendant 

any reasonable restrictions or conditions during the period 

of the deferred iaposition. Sncb reasonable restrictions or 

conditions aay include: 

days; 

~J!l jail base release; 

~Jlil jail tiae 

~Jliil conditions for probation; 

i4+1i~l restitution; 

YSH!!U ~90!-

~~any other reasonable conditions ._... 
!OQ.!!.Sidered necessary for rehabilitation or fer the 

protection of society; QI 

~J!!l any coabination of the abo•e•l 

~lhl ~4 suspend execution of sentence up to the 

aaxiana sentence allowed tor the particular offense. The 

sentencing judge aay iapose on the defendant any reasonable 

restrictions during the period cf suspended sentence. Such 

reasonable restrictions •ay include: 

~lit jail base releasE; 

~jiil jail tiae not te e•eeei ~g~eding ~90t days; 

i6+liiil conditions for probation; 

~dtli!l restitution; 
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~.ul. any other reasonable conditions ~ 

copsidered necessary for rehabilitation or for the 

protection of society; 

~i!il any co•bination of the above•l 

elapsei tiae, eaaept 1ail tiae, a~all aet ~e a -~ 

•!•iaat ••e aeateaae, aaleea ••• ee••• •~all etaeawiee 

~ 

~~ ~ iapgse a fine as proYided by la• for the 

offense ... .;. 

i4t~ ~ ~ the defendant to a correctional 

institution with or without ~ fine a§ proyided by law for 

the offense ... l 

~~!L ~ iapose any coabination of su~sections 

~ 11illl, ~ 1.1L!£l• e£'--f4t and .ill.~l ~. 

Jll_ If an! restrictions or conditiont i!posed undS! 

subsectio!LJ..1LIU.~..lll.J.ll are violated, anJ ellJ!~_tiae, 

except jail tiae, shall not be _!__£ret!!_~!!nst _!!~ 

sent9pce, unless the_cogrt 

i~Jll--l!l The district court aay also i•pose any of 

the following restrictions or conditions on the ~ 

sentence £IQYided !Q!__j~_§ubsection (1) which it ~ 

considers necessary to attain the es;eeU•e obie£.!!~ of 

rehabilitation and the protection of society: 

~Jil prohibit the defendant the riqht to hold public 
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office; 

t&rl!il prohibit the defendant the right to own or 

carry a dangerous weapon; 

~!iii! prohibit freedoa of association; 

~li!l prohibit freedoa of aoveaent; 

~jyl a~y other limitation reasonably related to the 

objectives of rehabilitation ~ and the protection of 

society. 

~Jll The judge in •he jee-iae a 1ustice'§• citJ, or 

aunicipal court ..... dO!§ not have the authority to 

restrict an individual's rights as enuaerated in subsection 

~ 11l.l5l· 

1!l ~ A judge, aaqis~te, or justi£~ __ gt__lkt_~£! 

who has suspended tbe execution of a sentence or deferred 

the iaposition of a sentence of iapriscnaent under this 

section7 or his successor7 is authorized 

a.i..--6•""--- during the period of 5*&h tbe suspended sentencE 

or deferred iaposition of sentence~ in his dis~retion, tc 

revoke &&&& ~h~ suspension or iapose sentence and order ~ 

the person coaaitted7 & &e ~ •ar ~Q. in bis discretion, 

order the prisoner placed under the jurisdiction of the 

~ board of pardons as provided by lav7 or retain such 

jurisdiction with ~ k!§ court. Prior to the rewocation of 

an order suspending or deferring the imposition of sentence, 

the person affected shall be gi~en a hearing.• 
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Section 37, Section 95-2206.1, R.c.a. 1947, is aaended 

to read as follows: 

"95-2206.1. Sentence to death.~ VheneYer a person 

4.e--<iHHI~9 sf all ha;s been foqnd qnil!L2U!!_cff~~.E2!! 

a verdict OE_Flea of guilty, the c~l_~L-it__the offense 

i§ punishable by death or iapriscnaent, 4&e~--.a~ 

sentence the offender to death or ivprisonaent.n 

Section 36. Section 95-22C6.5, B.C.!. 1947, is aaended 

to read as follows: 

"95-2206. 5. ~a9iaial ieei~aa•iea ~si~n4tiOD of 

persistent felony effeaie£a gffepder for purposes of parole 

eligibility. (1] 

.C-.'1.--- ..-.-.--..;, ..,..,._..;~ .-- - ;~.;: ~------ .... .-.----"---·--·J......_-_.a..l.._ __ _.~,.__________........_..,. 
&OZWA1 UO--EUGGQ 9- Q O&&~~~GAW ··----- $W-A -----~~-~~-

Ih! sentencing court shall designate .._ !!! offender a 

persistent felony offender for purposes of eligibility for 

parole under ees\iea 95-321Q, p~eviiei !~_gf!~~= 

(a) tae p~evieas felesy eaavistiea was fa£ aa effeaee 

aeaai•teil ill this state e~ aa,. ethe£ ;a£iailietiae feE whish 

a seetoeeee ta a \e£a sf iapEisaaaeat is e•eese -e.t--••e I H 

defined ps a persis!~! 

felOnLoffen.Q.ll_ll_22-1507(~.!!4 

~~~ less thaR five ~~-f~-ha~a~sei &etweea 'he 

~aie11 ef the ~ceeeat effeeee aeil ei\he£1 

til the ~Eevieas teleev aeev4stiee, a£ 
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!iii ~he effaaae£'& eelease ee parale ae aeheewiae fa .. 

pFeYieas felaay eaaYietiaae aaa 

ietl21 the affeaia£ vas aeae taaa ei!hteea f16t years 

ot age 2[_2lg~ at the tiae of the coaaission of the present 

offense, 

~ 

eaaaiieeai faa the paapasee at this saatiaa if the alfaaiaE 

has haea paedaae4 ea the ~Eeaais ai iaaaaeaaa, aa if the 

eeaYiatiaa hal haaa eat aaiie ia • .,__,ast aaaeis,iea 

heaei&'lo 

~lll A judicial deteraination ~ that an offende' is 

! persistent felony offender under this section aay be aade 

only when the conwiction for the present offense occurs 

after July 1, 1975.• 

~iea qq, 5aatiea 9~ ~~gg, BoCo!o 19q7, is aaeaae4 

fl> £eae ae ~E+ 

"9§ aag9, Bater ef j&i!aeat aaa jai!aaat eallo Whea 

jad~aeat Bf&R a sea•ietiea is eaaaeeaiA the slee~ east eatee 

aA11BJr teljetlle£--aM~-4Jte.-4<H~~. wh!eh 11~ 

eeastit&te ~he j&aljaeBt pel~ 

(1) The ~ ia8ietae11t e£ iafepaa•iea aaa a S&f!--&i 
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the aiaatee ef the a£eai~~-~ aaa aatieasot 

~- ~:! 

f~l lJ'he !ti !astaaet!eas 9ieea e£ wefasea aaa the 

aaiewaeaeats the£eeawt 

~ ~ sepy ef the j&i!Beat,• 

section 39. section 95-222q, R.c.a. 19q7, is aaeuded 

to reaa as follows: 

.. 95-22211. P£iseaea ••' B9e.t 1 ea Peaal\T IBJ tltt\itt 

p!ieea!y ~ PBISOREB lOT AGEJT OB inwoluntary serYant. .. 

..._ i11pa1taea' ea ai the e&peleisiB! B!!Bat while aeleasei 

taea aeafiaea!&t paasaaat te \he \!IBB !1 

!!!W!!f! el t!e iepBftB!Bt 8f ef tie S¥!~j!! I!BBBJ !A! 

if~! peiseae£ Pl£ti&iP!t!!! ia !!!=!!~tk= ''''''' •• 
!I iaeel&ata(y Bf~\:ie fBi}\! !f @ffj§ial !~~t sl! 

PRISOfll--!L-1!!! 

£0BftUNITY_~!R~!_IHE PRO!I~IORS Of IBIS 1~%_1!1_8! CQISIDEB!R 

!Q__]]__!!_!Qj!l_Qj_!]!QLO~TARI SERVANT Of TR! O!PlBI!EHI_Qi 

OF THE SUPERVISING AGEWCI WHILI_ RELEASE~ fBO! COJf!H!!!Hl 

PUBS!IANT TO THE 'l:I!RIIS Q!__I!!!L!:Q.ll.QDGH PBOGRA.!!L-!.J!~QI 

! ll'l'J!Qiill 0 VE~!~Q!]!L!L.Q.ll!f!!L!lillQ!IDll;!__fJ1! IS BlB LJ 

AS PROVIDEC I~ 94-l-401L" 
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Section 40. section 95-2229, R.c."· 1947, is a•ended 

to read as follows: 

"95-2229. 'l'~:affie Disposition 21__1a:a!fis: fines 

collected fro• 1~•eai\e efteaieEe aiepeei\iea j~nile§. 

Ill fines collected by the district courts tro• children 

under ei9hteea f18t years of age for unlawful operation of 

aotor yehicles Pesel\iB9 f~:ee A§_~__!~-2! traffic 

sn•aonses issued by ~ peace officers of *he citieS? 2I 

countiesT or by highway patrolaeu, together vitb that 

portion of the fines which is specified in see\iea 75-7903£ 

shall be retained by the conaty treasurer of the counfy in 

which the offease occurred and at the end of each •onth 

distributed as follows: 

~111 ~ l!A!§ collected as the result of 

sn••onses issued by city ~ ~ officers shall be 

distributed to the city in which the ~ peace officer is 

e•ployed7 and credited to the city general fund•£ 

~111. ~ fines collected as the res11lt of 

suaaonses issued by county peace officers shall ~e retained 

by the county treasurer and credited to the county read 

fund-t-1 

..fe+lll. a- Fin_!l:§ collected as the result of 

suaaonses issued by state highaay patrolaen shall be fa!d to 

the state treasurer of !ontana~ ••• sy hia 8£e4i,ei !.!H! 

shall_sredit thea to the general fund of the state-t~ 
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~l!l ~ Tha! portion 

which__ll~ecifill in &eB,iaa 75-79037 shall be paid to the 

state treasurer of ~ontana~ ~4-ay hia &Eeii,ei !~2-~Al! 

£Iedi!__i! to the autoaobile driver education account in the 

ear•arked revenue fund.w 

Section 41. section 95-2QC3. B.c.~. 19q7, is aaended 

to read as follows: 

"95-2403. Scope of aFpeal by stat!• ~tlll Eicept as 

OTHERWISE SP!CIPICILLJ authorized ~J this eeie ~. the 

state aay not appeal in a criainal case. 

~Jll The state aay appeal fro• any court order or 

judgaent the s11bstantive effect of ehich results in: 

~l!l disaissing a case; 

~JRL aodifying or changing the verdict as proYided 

in ses\ieR 95-2101 ~~ lll1£l1I!ll: 

~1£1 granting a new trial; 

~1Sl quashing an arrest or search warrant; 

~l~ suppressing evidence; 

~ltl suppressing a confession or adaission; or 

~jgl granting or denying change of venue." 

Section 42. Section 95-2q26. B.c.~. 1947, is aaended 

to read as follovs: 

"95-21126. 9ete~:•iaatiea sf ap~ ActiQB__~viewing 

coyrt •ay take. on appeal the revieving court aay: 

(1) ~eveis~, affiraL cr aodify the judgaent or 
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order fro• which the appeal is taken; 

(2) ~ ~ aside, affir•~ or •odify any or all of the 

proceedings subsequent tc or dependent upon the judgaent or 

order fro• which the appeal is taken: 

(3) ~e~aee ~ee ~e!Eee at ~duce the offense cf vbicb 

the appellant was convicted to a le!ser in£luded of~; 

{II) ~ ~educe the punisbeent i•posed by the trial 

court: or 

(5) ~ order a aee trial if justice so requires.• 

Section 113. Section 95-2601, R.C.8. 19117, is aaended 

to read as follows: 

"95-2601. Pe•i•iea ia •~e ••ial ••••• Circuast!~ces i! 

vhicb ya~I__Qf sentepce aay be challenged. ~ ! person 

adjudged guilty of an offense in a court of record who bas 

no adequate reaedy of appeal and vho claies thA! sentence 

vas iaposed in violation of the constitution or the laws of 

tnis state or the €eaati\atiea constitution of the United 

states, &E that the court vas vitbout jurisdiction to i•Fose 

see* !h2 sentence, or that the sentence vas in excess of the 

aaxiaue authorized by lavT or is otherwise subject tc 

collateral attackT 

available under ~ vrit 

upon 

of 

any ground of 

habeas corpus, 

alleged 

writ cf 

error 

cora• 

nobis, or other eeMae& lav ~2~2n la~ cr statutory re•edy 

way ~ Qeti!!Qn the court vhich imposed the sentence~ eE 

the supreme court, or any justice of the supreve court to 
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vacate, set aside, or correct the sentence." 

Section 44. section q5-2604, R.C.8. 1947, is a•ended 

to read as follovs: 

"95-26011. When ~ ~etition aay be ..&e !iled. A 

~ ~!i!i£n for such relief aay be aa4e filed at any 

ti•e after conviction.• 

section 45. Section 95-2605, R.c.~. 19Q7, is a•ended 

to read as follows: 

"95-2605. Proceedings on the petition. jjl Unless the 

...... R!1!1i2! and the files and records of the case 

conclusively show that tbe peiseaeP 2!!itioner is entitled 

to no relief, the cottrt shall cause notice thereof to be 

served upon the county attorney in the county in which the 

conviction took place, grant a pro•pt 

deteraine the issue, and •ake findings 

conclusions with respect thereto. 

1ll The court aay receive proof 

hearing thereon, 

of fact and 

by affidavits, 

depositions, oral testi•ony~ cr other evidence. In its 

discretion the court aay order the petitioner brought before 

the court for the bearing. 

1ll If the court finds in favor of the petitioner, it 

shall enter an appropriate order with respect to the 

judgaent cr sentence in the foraer proceedings and such 

suppleaentary orders as to reassignaent, retrial, custody, 

bail, or discharge as aay te necessary and proper. If the 
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court finds for the state~ the petitioner shall be returned 

to the custody of the person to vhow the writ was directed,• 

Section 46, Section 95-2606, B.C.!, 19-7, is awended 

to read as follows: 

"95-2606, Record wust be kept. A court which 

entertains a ~ petiti££ pursuant to this chapter aust 

keep a record of the proceedings and enter its findings and 

conclusions." 

Section 47, Section 95-2608, B.C.!. 19~7, is aaended 

to read as follows: 

"95-2608, Beview. Either the petitioner or the state 

way appeal to the suprewe court of Montana froa an order 

entered on the ~ petition. the appeal ~ ~ be 

taken within s+.-f6~ •onths froa the entry of the order.• 

section 48, Section 95-2902, B.C.!. 1947, is a•ended 

to read as follows: 

"9'5-290 2. Reasonable doubt as to ~ ~cb~Q!§ 

convicts only of ~ lea£!__~§· ~hen it apfears 

beyond a reasonable g~y~t that the defeadant bas cowaitted a 

~ rut offens~ !l.J!1 there is reasonable '!fli811BB sf 

doubt iR wkis• ef tve 9£ ae£e &e~£ees ~vbetber be is 

guilty Q!~given offense or one cr wore lesser included 

offens~, he e&e ~only be convicted of the levest ~*&& 

<ief!frees ealJ greatest included offense aboyt which tbere_is 

no rea§onable doubt," 
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Section 49, Section 95-3004. B.C.ft, 1qq7• is aaended 

to read as follows: 

"95-300~. T~e ~.£.eR Burden of the state in & hoaicide 

t•ial. ~11t In a bowicide trial, before an extrajudicial 

confession may be a~aitted into evidence, t~e state aust 

intro1uce independent evidence tending to establish the 

death7 and lhe fa£! that the death vas caused by a criainal 

agency. 

~lll In a deliberate hoaicide, knowledge or purpose 

aay be inferred fro• the fact that tbe accused coaaitted a 

bo•icide and no circuastances ~ g1 aitigation, excuse~ or 

justification appear." 

Section 50. Section 95-3011, B.C.~. 1947, is aaended 

to read as follows: 

"95-3011. coapetencr 

spouses. Except with the consent of both7 or in cases of 

criainal viclence vpe• aBe by one upon the other, eli ia ease 

e+ abandcnaent7 or neglect of children bJ either party, or 

~ abandonaent or neglect of ~~ QB~ by the hvs~aaolo 

atm. neither .§EQY~ is a coapetent 

witness for or against the other in a cri•inal acticn or 

proceeding to which one or both are parties." 

section 51. Section 95-3012, B.C.!!, 1947, is aaended 

to read as follows: 

"95-3012. Testi•ony of person legally accountable. 
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conviction cannot be had on the testiaony of one ~esponsible 

o~ legally accountable for the saae offense, as defined in 

aeatiee 9~-2-106, unless*- the testi!OQ! is co~~oborated by 

other evidencey vhich in itselfT and without the aid of the 

testiaony of the one responsible or legally accountable for 

the saee offens&y tends to connect the defendant vith the 

coaeission of the offense~~ ~ corroboration is not 

sufficient7 i! it aerely shows the coaeission of the 

often~ or the circnastances thereof." 

Section 52. Section 95-3110, B.C.!. 1941, is aaended 

to read as follows: 

"95-3110. Bights of accused persons-- eppliaetiaa leE 

~~ habeas corpus. Jll Bo person arrested upon such 

warrant ~ J!L be deliwered over to the agent vboa the 

executive authority deaanding hie &Aall have ~ appointed 

to receive hie unless he saall •• !§ first taken ie••ln•i•a 

without del~ before a judge of a court of ~ecord in this 

state, who shall infora hie of the deeand aade for his 

surrender and of the criee with which he is chargedT and 

.aa+ that he bas the right to deaand and procure legal 

counsel+ .... 

ill aai if 1~ the prisoner or his counsel ~~ 

states that be or they desire to test the legality of his 

arrest, the judge of ~ lh§ court of record shall fix a 

reasonable tiee to be allowed hie within which to apply for 
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a writ of habeas corpus. ihen ~ ~ writ is applied for, 

notice thereofT and of the tiae and place of bearing 

thereon7 shall be given to tbe prosecuting officer of the 

county in which the arrest ~ 1l§ aade and in which the 

accused is in custody7 and to the sai4 agent of the 

deeanding state.• 

section 53. Section 95-3113, B.C.!. 1947, is aaended 

to read as follows: 

•9S-3113. Arrest of accused before eakin9 of 

requisition. (1) l 1gdqe or egqiltrtte of this state shall 

issue a warrgnt directed to apT peace officer coaptadipg tkf 

officer to apprehend the persop naped therein wherever tie 

person aay be found in tbis s~ate and to bring tie person 

before the spee or aar other iudqe. eaqistrate. or con~hg 

QI_ which eay be available in or conveaieQt of access tQ_!k! 

place where the arrest is ·~de to apswer the charge ~ 

~int and affidavit wheneye~ ihe&eYe~ 

J!L ~ p person within this state saall •a 1§ charged 

on the oath of «*~ p credible person before ~ !k~ judge or 

eagistrate ef \~is s-a•e with the coaaission of .., p criae 

in ~~ !ll2!h~ stat97 and£ except in cases arising 

uniler -~ 95-31 06 ... with having fled froa justic&7 orT 

with having been convicted of a criae in that state and 

baving escaped f~o• confineeentT or baTing broken the teras 

of his bail, probation, ot pa~olSTi or 
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1£l waeaa•as ! c~aplaint &h~~-&eea i~ aade 

before &&f ~ judge or aagistrate ia th~a ~ setting 

forth on the affidaYit of &&f ! credible person in another 

state that a criae has been coaaitted in ~ t~E ether 

state and that tbe accused is belieyea to e~_!Ajs state 

~ bas been charged in eeee the other state vith~ 

1!l the coaaission of the criaer aad, ezcept in cases 

arising under seetiaa 95-3106, ..,_ haYing fled fro a 

justiCilT..i. or 

l1!l ~ haYing beea conYicted of a criae in that 

state ana haYing escaped froa bail, probation, or parole£ 

~•• is helie•ei te he ia this s•ate1 •he ~••!• a11 &B!l•••••• 

gna&a iesae a V~lliE'aa• lireetel •a a&f pease effiae11 

eeaaaaii&! hia \a appPaaeai _..._ pe11aaa aaaai •••~ 

vhai!&Y&P he ••J he feaal ~. •hie eta••• aal te hEiR• hia 

~~~~ ,_u 4'GW~ WGJ -~ aaae, te ~E-

eaaplaiat aai affila•it aaa a 

Jll__! certified copy of the sworn charge or coaplaint 

.. and affida'fit upon which the warrant is issued shall be 

attached to the warrant." 

Section 5~. Section 95-3117, P.c.e. 1947, is aaended 

to read as follows: 

"95-3117. Extension of tiae of coaaitaent adjoornaent. 
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If the accused is not arrested under !A! warrant of the 

goYernor by the expiration of the ti•e specified in the 

warrant, bond, or undertaking, a judge or aagistrate aay 

discharge hia or uay recouait hia for a further period of 

ei••f f60t days or a supreae court justice or ~ 

district court judge aay again take bail for his afpearance 

and surrender, as proYided in seetiea 95-3116, het vith f2I 

a period not to exceed eiaty (60t days after the date of 

eeea ~ nev bond or undertaking." 

Section 55. Section 95-3120, B.c.&. 1947, is aaended 

to read as follows: 

"95-3120. Guilt or innocence of accused, vhen inquired 

into. ~he guilt or innoceuce of the accused as to the criae 

of which he is charged aay not be inquired into by the 

goYernorT or in any proceeding after the deaand fer 

extradition aeeeapaaiel 8J a ehaP~e ef BPiae ~ le•al fa£a 

118 ••••• 

proYided for _!~3103 shall h1ue !!~~ been 

presented to the governor, ezceft as it aay be inYolYed in 

identifying the person held as the pErson charged vitb thE 

criae." 

Section 56. Section 95-3123, B.c.a. 19q7, is aaended 

to read as follows: 

"95-3123. Application for issuance of requisition--e, 

vhea aale seateats. ~Jll ihen the return to tbis state of 

a person charged vith ~ criae in this state is required, the 
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prosecuting attorney shall present to the goYernor his 

written application for a requisition tor the ~eturn of the 

person charged7 L ie w~ieh Th§ appli,ation §hall state !h! 

naae of the person .e charged, the criae charged against 

hia, the approxiaate tiae, place~ and circuastance~ of its 

coaaission, and the state in which he is belieYed to be, 

including the location of the accused therein at the tiae 

the application is aadeA aa• entlityia• xt sl!all ..!<.lltiu 
thatT in the opinion of the .... prosecuting attorney the 

ends of justice require tbe arrest and return of the accused 

to this state for trial and that the proceeding is not ~g 

instituted to enforce a priYate claia. 

~111 ihen the return to this state is required of a 

person who bas been conwicted of a criae in this state and 

has escaped froa confineaent or broken the teras of his 

bail, probation£ or parole, the prosecuting attorney cf the 

county in which the offense vas coaaitted, the parole board, 

or the warden of the institution or sheriff of the county 

froa which the escape vas aadeT shall present to the 

qoyernor a written applicatioo for a requisition for the 

return of ~ th! personT~ ie whieh !]~ application sball 

~e e\a\e~ ~~ the naae of the person, the criae of vbich 

be was convicted, the circu•stances of his escape froa 

confineaent or of the breach of tbe teras of his bail, 

probation~ or parole, ~~ the state in vbicb be is telieved 
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to be, including tbe location of the person therein at the 

tiae lk~ application is aade. 

~1.n. 'lhe application shall be Yerified by 

affidavit, e~all.-. ezecuted in duplicate£ and 

accoapanied hy tvo certified co~ies of the~ 

·~•11 Jte 

Jll indictaent retarned7 .i 8§ 

1t1 inforaation and affidavit filed7 & e~ et \~e 

1n coaplaint aade to the judge or aagistrateT stating 

the offense with which the accused is chargedT& •• ei \~e 

1~1 judqaeut of conYiction& or 

~ ~ sentence. 

l!l The prosecuting officer, parole board, warden£ or 

sheriff aay also attach such further affidaYits and other 

docuaents in duplicate as be ehall aee• ~gnsi9t•! proper to 

be subaitted with ~ !h~ application, 

~ One copy of the application, with the action of 

the government indicated by endorseaent thereon, and one of 

the certified copies of the indictaent, coaplaint, 

infor•a ti cnT and affidavits, eE--ai \he judgaent of 

conviction£ or ~fte sentence shall be filed in tbe office 

of the secretary of state to reaain of record in that 

office, The other copies of all papers shall be forwarded 

with the governor's requisition," 

section 57. Section 95-3125, R.C.~. 1q47, is aaended 

to read as follows: 
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n95-3125. Me fee te ~e pai& \e pe~lia etfiee£ 

p£888~i~ BY~£8RQ8E !!l§trictions on coapensatio~ __ IQ£ 

assisting ~eturn of fugitive. 10 coapensation, fee~ or 

reward of any kind ete ~% be paid to o~ received by a 

public officer of this stat97 or other person7 for a service 

rendered in procuring fro• the governor the deaand aentioned 

in eeetiaa 95-312qL e£ for the surrender of the fugitiveL or 

for conveying hia to this stat~ or detaining hia therein, 

e11cept as provided H§ in &IHHt-E~ 9i an' a-ali 9!i il1a 11o1 

95-31211 lJD 95-3124.1." 

section 58. section 95-3129, B.c.a. 19-7, is aaended 

to read as follo~s: 

"95-3129. Jonwaiver by this state. Nothing contaiae4 

in this act aea\aiaei shall ~ be iaeaei \a eaestita\e 

considereg a waiver by this state of its right, power~ or 

privilege to t~y eee& the deaanded person ~ ~ criae 

coaaitted within this stat~ or of its right, paver£ or 

privilege to regain custody of ~ the person by 

e11tradition proceedings or otherwise fa~ the purpose of 

trial, • sentenceL cr ponishaent for **f ~ criwe coaaitted 

within this state7~ nor ~ ~ any proceedings had under 

this act which result in7 or fail to result in7 extradition 

be ~ £2n§~~i&_~!A% a waiYer by this state of 

any of its rights, privileges£ or jurisdiction ie-aey way 

wila\see'I'8E.• 
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Section 59. Section 95-3206, B.C.!. 19q7, is aaended 

to read as follows: 

"95-3206. Orders, records, report ==~!ievaQiliti& 

confiaentiali!I• J1l Decisions of the board shall te by 

•ajority vote. The orders of the board are not reviewable 

e11cept as to co~pliance e4 with_!be teras of_ this act. 

Jll The departeent ef ias\~ta~iees shall keep a record 

of the board's acts and decisions available to the public. 

However, all social records, including the pEe aea\eaee 

~esentence report, the pee paaele preparole report~ and the 

supervision history obtained in the discharge of official 

duty by the departaent, shall be confidential and shall not 

be disclosed directly or indirectly to anyone cthe~ than the 

aeabers of the board or a judqe. The board or a court aay in 

its discretion, when the best iateaea\ i!~~ or welfare 

of a particular defendant or prisoner aakes such action 

desirable or helpful, perait the inspection of the report or 

any parts thereof by the prisoner or his attorney." 

Section 60. Section 95-3214, R.C.ft. 1947, is aaended 

to read as follows: 

n95-3214. Parole authority and procedure. (1) l'k 

~ll£1-t2- tbe following restrictions. the board shall 

release on parole7 by appropriate orderT any person confiaed 

in the !ontana state prison, except persons under sentence 

of death, when in its opinion there is reasonable 

-72- SB 30 



2 

3 

II 

5 

6 

7 

R 

9 

10 

1 1 

12 

13 

,q 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

'-

SB 0030/02 

probability that the prisoner caa be released aitbout 

detriaent to biaself or to the coaaunity, pEeviie4: 

(a) 'l'ltat ae !Q convict serving a tiae sentence ~ 

~ be paroled until be bas serYed at least one-quarter 

~ of his full tera, less the good tiae 

46 !llo,ance provided !2I in seetiea 80-1905~£-2!-11-lLl 

years upon his teraM waisbever is le~ eaeept that ae 12 

convict desiqnated a persistent faloay offeader under 

see4!iea 95-2206.5 aay be paroled until he bas ser'led at 

least one-third ~ of his full tera, less th~ qood tiae 

allewaaees eft, ae U!glraac:e provided m iD 

80-1905, or 17 1/2 yea1s upop his tera. abiche•ei l! less. • 

eae half (1il 1121 yea£&o A pel'siateat feleay effeaie£ ae 

iefiaed ia seetiea ~§ iliiQ,.§ RaJ ~· paeelai af4!ae Joe ltaa 

eeevei 1 Qpea his teea ef seateaee, seveateea aai eae ltalf 

(H 1/i2l yeaeso 

(b) No convict serying a life sentence ~ ~ be 

paroled until he has served thietf (JOt years, less the good 

tiae allawaasee eft. as allowance proYided tor in see'\iaa 

8C-1905. 

jll_ l parole shall be order~y _fQr the ~!! 

interests of society and not-A§~~~!X1-2f-£l~n£I_QI-~ 

reductign-21-§entence_QI~~2D• A prisgner shall be place~ 
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OD parole only ween the board belieYes that he is a~le ap~ 

willing to fulfill the obligatjons of a law-abidiqq citizen, 

~(31 (aJ iithin fie-.<12}- aontbs after his adaission 

and at such intervals thereafter as it deteraines, the board 

shall consider all pertinent inforaation reqarding each 

prisoner, includinq the circnastances of his offense, his 

previous social history and criainal record, his conduct, 

eaployaeat, aDd attitude in prison, and the reports of .-4 

!A% physical and aental ezaainations which have been aade. 

+6t1~ Before orderin' the parole of any prisoner7 the 

board shall interview hia. 1 ••••~• aaa~~ ae awieEel ealy 

few •~e bee• iaote•••• sf ... ie'\f• aa'\ ae aa awaei al 

eleaeasy e£ a seiaetiea af •••••••• •• peslaa. 1 pEiaeaee 

sltall ae plaeel ea paEela ea~f ·~•• tae ••••• ltelievee '••• 

lav ahiiia~ sitiaaa. 

~l Every prisoner while on parole shall reaain ia 

the leqal custody of the institution froa vbich he was 

releasedT but shall be subject to the orders of the board. 

fbi Whea an ordei. for parple is issoe~_!!_§!!1! 

~;ecite the C£nditions !h!it!;.e:!lf. 

~J2l The board aay adopt !RI other rules it 

considers proper or uacessaryT vith respect to the 

eligibility of prisoners for parole, ..- the conduct of 

parole bearings~ ~ ~ conditions to be iapcsed upon 
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parolees, ~~~~e£ fe£ pa£ele is isetied it eRall Eeeite 

the ee~~Heit64he£ eef." 

Section 61, Section 95-3215, B.C.~. 1947, is aaended 

to read as follows: 

"9~-J215. EeaeitieAal ~~ ~~rati££_ot_~role. A 

prisoner on parole wbo has serv·'d one-fourth +~1'4t- of his 

term or teras, less th~ good time alleva~ees 

persistent felony offender £B-_Earo1~ 

~llcwall£2• or a 

who bas serYed 

one-third t+f4t of his tera or ter•s, less 1h2 good ti•e 

allevaReee ~llowance, is considered released on parole until 

the expiration of the maxiau• term or ter•s fox vhich be vas 

sentenced, less !.~ qood time "*1~---ae !!!l.!:!!!~£!l 

pro~ideo tor in~~ 80-1905." 

Section 62. Section 95-3306, R.C.~. 1947, is a•ended 

to read as follows: 

nq<,_3J06. Supervision on parole. (1) The depart•ent 

shall retain custody of all persons placed on parole and 

shall supervise the persons during thei~ parole period in 

accord with the conditions set hy tbe boaxd. 

{2) ~he departaent shall assign pe~scnnel to assist 

persons eligible for parole in prepa~ing a parole plan. 

Department personn~l shall aake a report of their efforts 

and findinqs to the board prior to its consideration cf the 

casP of tbe eliqible person. 

(3) A copy of the conditions of his parole shall h€ 
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signed by the parolee and qiven to hi• and to his rrcbation 

and parole officerL who shall report on his rrogress under 

the rulas of tta toard. 

(4) Thr. prot-ation ar.d parole officer shall requ1ar1y 

advise ana carsult ~ith the parolee, assist hi• in adjusting 

to coll!tunity 1 ·. fe, ~!!.9 infor• hi• of the restordtion of his 

rights o~ succ -sstul co•plEriou of £·~~t~oce. 

(5) Th<> prct-at.ion and parole officer shall keef such 

recor1s as the boaro or d€part•ent may require. All records 

shall hA entere~ in the aaster file of the individual." 

section 63. section 9">-33C8, R.c.~. 19117, is ameniled 

to read as follows: 

"95-3308. Return of parole violator. (1) J~l At any 

timP during relPase on parclP or conditional release~ tbe 

departaent ~ay issu~ a warrant for the arrest of the 

rel<>asPd prisvi•er tor *"~~e !JoQlat!££ of any of the 

conditions of releas~ or a noticP to afpear to answer tc a 

charge of violation. ~~~ !~ notice shall be served 

personally upcn the pr1soner. the warrant shall authorize 

all officers named the~ein to return ~e6A the prisoner to 

the actual custody of the penal institution fro• which he 

~as releasedT or to any other suitable detention facility 

designated ty the depart•ent. 

J!!l Anv pr"bation ani! parole officer may arrest &ll&it 

!h~ prisoner without a ~arrant7 or •ay deputize any other 
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officer with power to arrest to do so by giving hi• a 

written stateaent setting forth that the prisoner bas, in 

the jndgaent of ~ tb~ probation and parole officer, 

violated the conditions of his release, ~ Ih! written 

stateaent delivered vith the prisoner by the arresting 

officer to the official in charge of the institution froa 

which the prisoner vas released or other place of detentionT 

shall be sufficient warrant for the detention of the parolee 

or conditional releasee. The probation and parole officer, 

after aaking an arrest, shall present to the detaining 

authorities a siailar stateaent of the circuastances of 

violation. 

.1£l Pending bearing, as Jae••i•aftieE proYided ill 

subsections !2) ADd l3t. upon any charge of violationT tbe 

prisoner aay, if circaastances warrant, be incarcerated in 

eeeJa ~ institution. 

(2) JAi lfter the arrest of &a4e ~ prisoner, a 

hearing shall be held within a reasonable tiae, unless ~ 

the hearing is waived by the parolee, to deter•ine whether 

there is probable cause or reasonable grotnds to belieye 

that the arrested parolee bas coaaitted acts which would 

constitute a violation of parole conditions. ln independent 

officer, who need not be a judicial officer, anst preside 

oYer ~ !A~ bearing. ~ Th! bearing aust be conducted 

at or reasonably near the place of the alleged parole 
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Yiolation or arrest and as pro•ptly as convenient after 

arrest. The parolee aust be giYen notice of ~ 1k! 

hearing and aust be allowed to appear and speak in his ovn 

behalf and introduce relevant inforaation tc the hearings 

officer. 

~JRL The hearings officer shall aate a suaaary of 

what transpires at the bearing in teras of the responses AI! 

position of the parolee and the substance of the docuaents 

or eYidence giyen in support of parole revocation ••• ef t.~e 

,aEelee•e ~esi~iea. Based on the inforaation giyen to hia, 

the hearings officer ...t. §AAl! deteraine whether there is 

probable cause to hold the parolee for the final decision of 

the board of pardons as speeifiel proYid~ in eeet;iea 

9i ~a17 subsection lll· 

131 Ca) If the hearings officer deteraines that there 

is probable cause to belieYe that the prisoner bas Yiolated 

a condition of his parole, the probation and parole officer 

shall iaaediately notify the board and shall subait in 

writing a report sboYing in what aanner the prisoner has 

Yiolated the conditions of release~ ••• t;ili& I.!1.i! report 

shall be acco•panied by the findings of the hearings 

officer. 

JRl Thereupon, tbe board shall cause the prisoner to 

be proaptly brought before it for a bearing on the violation 

charqed7 under such rules ..._.~~· as the board aay 
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adopt. If the violation is established, the board aar 

2 continue or retoke the parole or conditional rPlease7 or 

3 enter such other order as it aar see fit. 

~ -t4Tltl A priseeer f&£ whese retera a warraat bas eeea 

5 

6 feeai that the warr••• eaeeet he eer•eA, he iee•eA a 

7 fa!itiYe er te haYe fleA frea jastieea If it shall appear 

e appea~§ that he has tiolated the provisions of his release, 

9 lh~ boar~ shall aeteiAln! whether the tiae froa the issuing 

10 of &a&h ~ warrant to the date of his arrest7 or anr part 

11 of it7 shall Iill be counted as tiae serted under the 

12 sentenc9T shall he leteraiael hy the hearl. 

13 ~--l-~~-IQI whose return -!_~~t __ ha~-R~~ 

14 ~~!~ afte; the issgance of the warraat. if i!_i§ 

15 fognd that tbe warraat cappgt be §~rved. ~ ~onsidered -A 

16 {Ag1~~~-to hate fled_f[Q!_justi~L" 

11 section 64. Repealer. sections 16-2615, 16-3403; 

16 95-103 through 95-108, 95-2211, and 95-3233, R.c.~. 19q7, 

19 are repealed. 

-l'!nd-
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