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_SENATE _ giLi no. _30

INTRGDUCED 2Y HAZELBAKER

A BILL FOR AN ACT ENTITLED: AN ACT TO GENRERALLY REVISE AND

CLARIFY THE LAWS RELATING TO CRIMINAL PROCEDURE.™

£ IT EMACTED BY THE LEGISLATURE 3F THE STATE OF MUNTANA:Z

Section le Section 95-1C1le RaleMa 1947y is amended to
read as follows:

"95-101l. Seope spplicatiope Fhese-—provisions Ihis
title shall govern the procedure in all the courts of
Montana in all criminal proceedings except where provision
for a differant procedure is specifically provided by lawe"

Section 2. There is a3 new ReCeMe section numbered
95-302e.1 that reads as follows:

95-302«te Jurisdiction of justices? courtse The
justices' courts have criminal jurisdiction as authorized by
33-410 and 95-30Z.

Section 3e Section 95-501y ReCeMe 19474 is amendad to
rzad as follows:

"g5-50l. Mental disease or defect excludini
r2sponsibilitys. +a¥{il & person is not respensidble for
criminal conduct if at the time of such conduct as a result
of nental  disease or oefect he  is umabla either to

zppreciate the criminality of his conduct or to confarm his
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conduct to the requirem2nts of 1awe

t+2+(2) A&s used in this chapters the terms term "mental
diszase or defect® does not include an abnormality
manifested only by re-repeated repgated criminal or
otherwtse pther antisocial conducte®

Section 4« Section 95-507y ReCeMe 1947+ is amended to
read as follows:

"95-507. Determination cof irresponsibility on basis of
report -- aeccess—to-defendant—by——pasyehistrist-——of-—-his—-own
ehoice gexamination Dy psychiatrist chosen by state or
defepndang —-- formof-expert psychiairic testimony when—issue
of-responsitbiisty—+ts—tr+ed ypon trjale (1} If the report
filed under seetton 95-505 finds that the defendant at the
time of the criminal conduct charged suffered from a mental
disease or defect which rendered him unabple to appreciate
the criminality of his conduct or to cenform his conduct to
the reguirements of lawy and the courty after a hearing if a
hearing is requested by the attorney prosecuting or the
defendanty is satisfied that the mental disease or defect
was sufficient to exclude responsibilitys the court on
motion of the defendant shall anter judgment of acqguittal on
the ground of mantal disease or defect excluaing
responsibility.

{2) when If either the defendant or the state wishes

the defendant to be examined oy a qualified psychiatrist or

—-2-
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other experty selectea by the one proposing the examinations
the examiner shall be permitted tc have reasonable access to
the defendant for the purdose of the examinationes

{3) Upon the trialy any psychiatrist who reportec
under seetion 95-505 may be «called as a witness by the
prosecution or by the defensea If the issug is being tried
before a jurys the jury shatd may not be informed that the
psychiatrist was designated by the court or by the
superintendent of Warm Springs state hospitale 3oth the
prosecution and the defense may summon any other qualified
psychiatrist or other expert to testifys but no one who has
not examined the defendant Is competent to testify to an
expert opinion with respect to the mental condition or
responsibility of the defendants as distinguished from ths
validity of the procedure followad byy or the genaral
scientific propositions stated by ancther witnesse

{4) When a psychiatrist or other expert who has
examined the defendant ctestifies concerning his the
defendant®s mental conditions he may make a stitement as to
the nature of his cxaminations his diagnosis of the mental
condition of the defendant at the time of the commission of
the offense chargedy and his opinion as to the ability of
the defendant to appreciate the criminality of his conducty
of to conform his conduct to the reguirements of laws or to

have & particular stete of mind which is an element of the
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offense chargede He The _experi may make any zxplanation
reascnably serving to clarify his diagnosis and opinion and
may be cross—axamined as to any matter bearing on his
competcency or <credibility or the validity of his aiagnesis
or opinicna"

Section 54 Section 95-509y RaleMs 1947y is amended to
read 3s follows:

"$5-503, Statements——for——purposes—of Agmissibility of
statements made during examination or treatment +madmissibie
except-on—isste—of-mentel-conditton. A statement made by--2
person—-—subjected--~te for _the purposes 9f psychiatric
examination or treatment purssant--to--sections-——95-585y
95-586y—-95—-588-~for-—the—-purposes——ocf proyided for in this
chapter by a person _subjected %o such examination or
treatment shaltdt is not be admissible in evidence against him
in any criminal proceeding on any issue cthar tnan that of
his mental conditions but~tt-shalt¥-be It is admissidle upon
thet on the issua of his meptal congitions whethar or not it
would be otherwise deemed be _considerad 3 privileged
communicationy unless sueh-—statement jt constitutes an
admission of guilt of the crime charged.”

Section 6« Section 95-603y R.CeMa 1947y is amend2d to
read as follows:

"95-603s Issuance and service of arrest warrant wupon

complaints <+a%{l}) A complaints as the basis of an arrest
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warrants shall be in writinge

th4({2) When a complaint is presented tc a court
charging a person with the commission of an offenses the
court shall examine upon oath the complainant and wmay also
examine any witnessese.

te¥(3) IFf it appa2ars from the contents of the
complaint and the examination of the complainant and other
witnessesy if anys that there is probable cause to believe
that the person against whom the complaint was made has
committed an offensesxr a warrant shall be issued by the court
for the arrest of the person complained against. ¥n—the Ihe
courts in its discretion of-the-court-or—upon-the-request-of
the-ceanty-attorney, may issuye a summons instead of a
warrante _Upon the request of the County attorpeys the court
shall issue a_summons instead of 3 _warrante. More than one
{1} warrant or summons may issuz on the same complainte

+d¥44) A warrant of arrest shall:

++¥(a} Be pe in wWriting in the name of the state of
4ontana or in the name of a municipality if a violation of a
municipal ordinance is charged;

+23ib} Set set forth the nature of the offense;

£3344{c) CEemmand commgnd that the person against whom
the complaint was made be arrested and brought before the
court issuina the warranty ory if ke the judge is adbsant or

unabla to act: before the nearest or most accessiblz court
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+n~the-same—county-—}F—an-arfest—is-made—+h-a—~count7——othef
than-——the-—-one——in—which-the-warrant—was—issved-the—-arrested
person—shati-be-taken—withoot-unnecessary—detlay——before——the
nearest-—and--most-—aceesstbie-—judge—in-—the-county—where—the
srrest-was—made;

t43yLd) Spee+fy specify the name of the person +to be
arrested orx if his name is unknowny shalt designate sueh
the person by any name or description by which he can be
identified with reasonable certainty;

t5¥f{e)] Stete 3state the date when issued and the
municipality or county where issuedyj and

t6¥ff]l 8&e be signed by the judge of the court with the
title of his office.

te¥[(5) The warrant of arrest may specify the amount of
baile

t£¥{6} The warrant shall be directed to all peace
officers in the states It shali be executed by a peace
officer and may be executed in any county of the statee
However s warrants issued for the wviolation of city
ordinances cannot be executed outside the city 1limits,
except 3as otherwise provided by seettens 11-527 and 11-560e"

Section 7. Section 95-704y ReleMe 1947y is amendecd to
read as follows:

"95-704. Grounds for search warrante Any judge may

issue a search warrant udpon the written application of any

—5H—
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prrson that-an-offense-hss-been—committesd, made under ocath
ar affirmation pafore him the judyes which:

{1y _states that an qffense has bezn commigtoeds

tey{2} Stntes states facts sufficient to show nrobable
cause for issuance of the warranty;

t¥{3} Peartiewntardy particularly describes the nlace
or things to pe szarchedyi and

fe3({4)} Partiecvtarty particularly describes the things
to be seized."™

Section Bas Section 95~719y RaleMe 1947y is amendad to
read as follows:

"35-71%9« Stop and friske {1) A peace officer may stop
any person he observes in circumstances that give the—-peace
offieer him reasonable cause to suspect that the person has
committede is committingy or is about to commit an offanse
involving the use or attempted use of force ag2inst the g
person or theft. damagesp or destruction of property if the
stop s reasonably necessary to obtain or verify an account
of the person®s presence or conduct or to determine whether
to arrest the persone

{2) A peace officer may stop any person he finds near
the scene of an offense that the--peace——officer he has
reasonable cause to suspect has just been committed if:

{3a) the--peace——officer he has reascnable cause to

suspect that the person has knowledge of material aid to the
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investigation of the offense; or

(k) the stop is re3zsonably necessary to obtain or
verify the persen®s identity or an account of the offensca

{3) A peace officer may stop any person in connection
with an offense that the—peace-offiecer he has probable cause
to believe has been committed if:

{a) the offense is a felony involving the use or the
attempted use of force against @ person or thefty damages or
destruction of property; and

(b} the--peace—-offtcer he has reasconacle cause to
suspect the person committed the felony; and

{c) [i) the stop is reasonabdly necessary to obtain or
verify h+s the person®'s identity to determine whethar to
arrest the person for the felony; or

{ii} the peace officer has reasonable cause to suspect
that the person w&s present at the scene of the affensey and
the stop is reasonably necessary to obtain or verify the
person's idertitye

(4) A peace officar who has lawfully stopprd 3 person
under this section may:

{a) frisk that the person and take other reasonably
necessary steps for protection if the-peace-affic=2r he has
razsonable cause to suspect that the person is armed anc
presently danjerous to the--p=aeer—-offtcer him or another

parson presant; ang
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{h} take possession of any object that ¢the-peace
eoffieer he discovars during the course of the frisk if +the
peace—officer hg has probable cause to pelieve the cbject is
a deadly weapone

{5}y A peace officer who has lawfully stopped a person
under this section may demand of the person his name and his
present or last addresse

{6) A peace officer who has lawfully stopped a parson
under this section shall inform the persons as promptly as
possible under the circumstances and in any case before
questioning the person, that he is a peace officers and that
the stop 1is not an arrest but rather a temporary detention
for an investigationy and that upon completion of the
investigation the person will be vreleased wunless he is
arrested.

(7) After the authorized purpose of the stop has been
accomplished or thirey—{30} minutes have elapsed, whichever
occurs firsty the peace officer shall allow the person to go
unla2ss he has arrested tha persone™

Section 3e Section 95-100ks ReleMa 1947y is amendad to
read as follows:

"95-100k. Right to counsels (]} Every defendant
broucht before the court must be informed by the court that
it is his rignt to have counsel before procesding and must

be asked if he desires the aid of counsels The defendanty if
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charged with a felonys must be advised that counsel will be
furnished at state expense if he is wunable to employ
counsels. If the offense chargad is a felony and if the
defendant desires couns2l and is unable to emplioy counsels ®
the court eof-record must assign counsel to defend hime If
the offense charged is a misdemeanor and if the defemdant
desires counsel and is unable to employ counsels » the court
of-record, in the interest of justices, may assign counsel to
defend hime

mgy be imprisoned for any offenses whether clasgified as a
misdeweandr or a felonye unless he was _represerited by
counsel at his triale Tnjs js applicable to all criminal
prosecutionss __including prosecutions for vyijiolatidns _of
m igi 1 grdinagn L

Section 10s Section 95-1005y ReCeMe 1947y is amended
to read as follows:

"95-1005« Remuneration of appointed counsels (1}
Whenevery in a criminal set+on—or proceedings an attorney at
Y+aw represents or defands any person by order of the courty
ocn  the ground that the person is financially unable to
employ counsely sueh tha attorney shall be paid fer his
services such sum as a district court or justice of the
state supram2 court certifies to be a reasonable

compensation therefor and shall be reimbursed for reascnable

-10-
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costs incurred in the criminal proceedings

12} Soch—-costs-—shali--be The expense of implementing
subsection (1} is chargeadle to the <county in which the
proceeding aroses except that:

(a} in proceedings solely involving the violation of a
city ordinance or state statute prosecuted in a municipaly
or city or-potice courts wherein-costs—shatl-be the expense
is chargeable to the city or town in which the proceeding
arosevy; and

(b} in——-srrests—in-criminst-proceedings when there has
begen an arrest by agents of the department of fish and game
and-—-srrests—-by or agents of the department of justices the
costs—tinctuding—ottorneyst—Fees-ogf-attorneys——appotnted——by
the--court--for--the-defendant} expense must be borne by the
state agency causing the arrest.™

Section 1le Section 95-1104s RelaMe 1947, is amended
to read as follows:

"35-1104. Setting-—and--accepting-bati-under-s-warrant
of-arrest Bail set in warrant -- acceptance Dy peace
officer. A peace officer may accept cash bail in behalf of a

judge where whenever the warrant of arrest specifies the

amount of baile IA-the—cvent—the Whenever _a peace cofficer
accepts bails he shail give a signed receipt to the offender
setting forth the bail receiveds The peace officer shall

then deliver the bail to the justice of the peace or potice
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city judge before whom the offender is to appear, 3and the
justice of the peace or potiee city judge shall give 2
receipt to the peliee peage officer for the bail delivercd.”

Section 12« Section 95-1118+ ReleMe 1947y is amended
to read as follows:

f95-1118. €ondittoms Form of _condjtignsg of baile
f23¥({1) If a person is admitted to bail before convictions
the conditions of bail semd shall be:

fa} that he will appear to answer in the court bhaving
jurisdiction on a day certain and thereafter as uvrderad by
the court until discharged on final order of the court and
will not depart from this state without leaveyi and

{b] subject--to any other conditions as that the court
may reasonably prescribe o assure his appearance when
required.

tb¥(2) If tha defendant is admitted to bail sfter
convictions the conditions of bail pond shall pe that:

tt¥fa} He he will duly prosecute his appeal;

1+23¥[{b} He he will appear at such time and place as the
court may direct;

+33+{c) He he will not depart frow this state without
lTeave of the court; and

te¥(dy € if the judjment is affirmed or the cause
reversed and remanded for a new trials he will forthwith

surrender to the officer from whose custody he was bailed.™

-12-
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Section 13« Section 95-11i%s RelaMe 1947y is ama2nded
to read as follows:

"95-1119. Bail on a new trial« If the judgment of
conviction is reversed and the cause remanded for a new
tri3ale the trial court may order that the bail stand pending
such trialy gr substitutes reduces or increase bail.™

Section 14« Section 95-1120s ReCaMe 19474 is amanded
to read as follows:

"95-1120. Persons prohibited from furnishing bail
securttys No attorney et-%ew and no official authorized to
admit another to bail she}t acting _in__an official _or
professional cagaciiy may act as surety or furnish bail."

Sectioh 15« Section 95-1121ls ReCaMe 19479 is amended
to read as follows:

"g5-1121« Sureties-for-—gquarenteed (uaranteed arrest
bond certificates——fiting-of-undertoking——3uaranteed-arrest
pond—certifteate. ta¥[l) #Any A domestic or foreign surety
company which has qualified to transact surety business in
this state maysy in any yeary become surety in an amount not
to-—-exceed-—one--nundred--dottars exceeding +13100%883% with
respect to Jany guranteed guaranteed arrest hbond certificates
issued in such year by an automcbile club or association or
by an insurance company authorized to write automobile
liability insurance within this state, by Ffiling wWwith the

commissioner of insurancz an undertaking thus to become
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suretye

t83+L2) Suen Yhe undertaking shall be in g form to be
prescribed by the commissioner and snhall state the
following:

++4{a) ¥me the name and address of the automobile elub
er clubsey automobile eassoctation gssociationse or insurance
company-—eof companiesy-or-assoctations-with-respect-to which
isyued the guaranteed arrest bond certificates of with
respect to which the surety company undertakes to be
suretyw; and

+2¥ib) *¥he the ungqualified obligation of the surety
company to pay the fine or forfeiture in an amount not to
exceed-one hundred-doltars gxceeding 13100+88% of any parson
whos after posting a guaranteed arrest bond certificate with
respect to which the surety company has undertaken to be
suretyy fails to make the appearance to guarantee which the
guaranteed arrest bond certificate was postedes

fe+{3} The term ®guaranteed arrest bond certificates®
means any printed card or other certificate which:

j =31 is issued by an automobile cluby gr association or
insurance companyy to any of its members or insuredsy} ang

b} whieh--satd——-ecard-or-certificate is signed by sueh
the member or insured and contains a printed statement that
Sueh the automobile cluby gufomobile association, or

insurance company and a Surety companyy of an  insurance

—14—
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company authorized to transact both sutomobile liability
insurance and surety business in the state of Montanay:

{i}) guarantee the app=arance of the person whose
signature appears on the card or certificate; and

{1i) that willy in the event of the failure of sueh
the person to appear in court at the time of triale pay any
fine or forfeiture imposed on suem the person in an amount
not to-exceed-one-hundred-dottars excoeding {$100s08%."

Section 16« Section 95-1122y ReCeMs 1947+ is amended
to read as follows:

¥95-1122. ¥io¥ations-——of-——metor Motor vehicle iews
violations -- posting-of-guaranteed-arrest-bond-—certificate
certificates accepted in lieu of cashs. Any A guaranteed
arrest bond certificate with respect to which 2a surety
company has become surety or a guaranteed arrest bond
certificate issued by an insurance company authorized to
transact both automobile liability insurance and surety
business within this statey as provided in sectton 95-1121y
hereofy shally when posted by the person whose signature
appears thereony be accepted in lieu of cash bail in an
amount not to-exceed-one—-hundred-dottars exceoeding 1$100+-06%
as a bail bond to guarantee the appearance of swpeh the
persony in any courte including municipal courtse in this
statey at such time as may be required by the courty when

sueh the person +8 ywos arrested for violation of smy g motor
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vahicle law of this state or ordinance of amy g municipality
in this state (except for the offense of driving white
intoxicated or for any felony) committad prior “o tne date
of expiration shown on swgeh Lthe guarantesed arrest bond
certificates eo A_guaranteed arrest bond certificate posted
as a bail bond in amy @ court in this state shali-—be is
subject to the sgme forfeiture and enforcement provisions
with-respect-to 35 bail bonds posted in criminal cases as
provided--by-¥+awy and that-any-—sueh 5 guarantecd arrest pond
certificate posted as g bail bond in amy g municipal court
in this state shald-——be 15 subject to the forfeiture and
enforcement provisions of the chapter or ordinance of the
particular municipality pertaining to bail bonds posted.™

Section 17« Section 95-1406s ReCaMe 1947y is amended
to read as follows:

"g5-1406s Whem-and-from-whom—they-may-ask——ndvice-—and
who—~—may—-de—-present-—cdurtng——thetr-—sessions Advice and

assistaonce to grand _jury =-=- who _may_  pe oresent -

stenographers transcript of testimony. <te¥il) The yrand
jury mayy at all timesy ask the advice of the courty or the
judge thereofs eor the attorney generals or ef the county
attorney. Unless such advice is askedy the judie of the
court shall not be present during the sessions of thz gyrand
Jurye

tb3{2) The county attorney ef--the--county or the

-16-
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attorney general may at all times appear befgore the grang
jury for the purpose of giving information or advice
relative to any matter cognizable by the grand juryy and may
interrogate witnesses before the grand jury whenever he
thinks it necessarye When a charge against or invelving the
county attorneys or deputy county attorneys or anyone
employed by or connected with the office of the county
attorneyy is being investigated by the grand jurys swoeh fthe
county attorneys or deputy county attorneys or 3all or any
one or more of themy shall not be allowed to be present jn
an _official_capacity before sueh the grand jury when swoeh
the charge is being investigatedys +n-an—officiat-copacity
mut-onty-as-a-witnessy-and-he They or _he shall anly be
present while a witness and after his—appearance appearing
as sweh 3 witness shall lzave the place where the grand jury
is holding sessione

fey {3} wWhen requested to do so by the grand jury of
any courtys the attorney general or county attorney may
employ special counsel and investigatorss wnose-duty-—+t who
shall be-te investigate and present the evidence ggguirad in
such investigation to sweh the grand jurye

+4¥{4) The yrand jury or county attorney may requira
by subpoena the attendance of any person before the Jrand
jury as interpreter. While his sarvices arzs necessarys suach

the interpreter may Dbe present at the examination of
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witnesses before the g¢rand jury. The compensation for thg
services of sweh the interpreter constitutes a charge
against the countyy and shall be fixed by the grand juryy in
an  amount to be approvad by the courte and It shall he paid
out of the county treasury on a . warrant of the county
auditor upon an order of the judge of the district courta.

te¥(35) Frenscript—of-—Testimonywtt¥fal The grand jury
may appoint & stenographer to take in shorthand the
testimony of witnessesy or the testimony may be taken by a
recording devices but the record so made shall include the
testimony of all witnesses on that particular investigatione
The shorthand notes or the recordings and transcript of the
samey if anys shall be delivered to and retained by the
clerk of the district courta

t2¥[Db) The stenographer and any typist who transcribes
the stenographer's notes or recordings shall be sworm by the
foreman net to disclose any testimony or the names of any
witnesses excapt when so ordered by the courte.

{c} The stenographic reporter snall certify and fila
with the clerk of the district court =z2n orizinatl
transcription of his shorthand notes and a copy thereof and
as many additional copies as there are defendantse. The
reporter shall complete sueh the certification and filing
within ten—+10+ days after the indictment has bean found er

the-aecusation-presented unless the court for good cause

-18-
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makes an order extending the times. The clerk of the district
court shall deliver the original of the transcript se filed
with him to the county attorney immediately upon his receipt
thereofy shalt retain one ti} copy for use only by judges in
proceedings retating to the indictment or—-accusatiens and
shatt deliver a copy of sweh the transcript to each such
defendant or his attorney.”

Section 18 Section 95-140Ts ReLeMa. 1947y is amended
to read as follows:

"35-1407. Subpoena of witnesses --i+sswanes. A subpoana
requiring the attendance of a witness before the grand jury
may be signed and issued by the county attorneys by the
fareman__of __the grand jurys or by the judge of the district
courtve for The subpoena may be directed to witnessas in the
statey in support of the prosecutions fer those witnesses
whose testimonys in mis fthe opinion of the jssuers s
material in an investigation before the grand jurys and for
such other witnesses as the grand jury upon-investigation
pending-be#ﬂfe»them may direct."

Section 19 Section 95-1408e ReleMe 1947y is 2amended
to read as follows:

"95-1438. Reception of evidence. fa¥f{l) In the
investigation of a chargey the grand jury shall receive no
other evidence than that given Dy witness2s produced andg

sworn beforz the--grand-—juryy it _or furnished by Jlegal
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documentary evidencey or the deposition of 5 witness in the
cases menticned in seetion 95-1802.

+8312) The grand jury is not required to hear evidance
for the defendants but it shall weigh all the evideac2
submitted to itye snd-when ]Jf it has reason teo believe other
evidence within its resach will explain away the charges it
shatl order the =2vidence to be producedy and for that
purpese may require the county attorney to issus process for
witnessess

te4t3) The 3grand jury shall find an indictment when
211 the evidence before ity taken togethers if wunexplained
or uncontradicteds woulacy in its judgmenty warrant 2
conviction by a trial jury."

Section 20« Section 95-1502+ ReCeMa 1947¢ is amended
to read as follows:

"95-1507. Commencement of prosecutionss fe¥[l} All
prosecutions of offenses triable in the district ccurts
shall be by indictment or information exeept-as-otherwise
provided-by-chapter-55y—Fitte-94y—Ry-Ex-Ms-1947F.

fb3{2} A1) other prosecutions of offenses may b= by
comptyinte®

Section 2le Section 95-19504s RelaMe 1947¢ is am:nded
to read as follows:

"$95~1504« Joinder and discharge of offenses and

defendants. +a3(l] An indictments informaticny or complaint

-20-
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er-aecusatten may charge two {2¥ or more different offenses
connected together in their commissions or different
statements of the same offenses or two 2% or more different
offenses of the same class ef-—-erimes—-or——eoffensesy under
separate countsys, end——+f JIf two {2} or more indictmentss
informationss gr complaints or—accusations are filed in such
cases in the same courte the court may order them to be
consolidated. Allegations made in one count may be
incorporated by reference in another counte The prosecution
is not required to elect between the different offenses or
counts set forth in the indictment, informations ar
complaint eor——-accasations but apnd the defendant may be
convicted of any number of the offenses chargedyse and--each
Each offense of which the defendant is convicted must be
stated in the wverdict or the finding of the courtts

12) providedy—that—-the The court in which the case is
triapbles in the interests of justice and for good cause
showne may in its discretion order that the different
of fenses or counts set forth in the indictments informations
or complaint end-aceosatron be tried separately or divided
into two +2¥ or more groups and each of setd Lhe groups
tried separatelys An acquittal of one {1} or more counts
shall not be deemed considered an acquittal of any other
counte

tb¥(33) Two +2% or more defendants may be charg=d in
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the same indictment or information if they are alleged to
have participated in the same series of acts or transactions
constituting an offense or offensese Such defendants may be
charged in one f1) or more counts together or separatelys
and all of the defendants need not be charged in each counte
teyfs} If it appears that 3 defendant or the state is
prejudiced by a joinder of related prosecutions or
defendants in a single <charge or by joinder of separate
charges or defendants for trialy the court may order
separate trialsy grant a severance of defendantss or provide
any other retief as justice may requires
1d3¥L5)] wWhen two or wmore persons are included in the
same charges the court mays at any timey before the
defendants bhave gone into their defensey on the application
of the county attorneyes direct any defendant to be
dischargedy 50 that he may be a witness for the state.
te3{&) When two or more persons are included in the
same indictrent or informationy and the court is of the
opinion that in regard to a particular defendant there is
not sufficient evidence to p;t him on his Jdefanses +t Lhe
cpurt must order him to be discharged before the evidencas is
closedy that he may be a witness for his codefendant.”
Section 22. Section 95-1506s ReCeMs 1947y is amended

to read as follows:

"95-15%6. Prior-coenvietieon Procedural requirements _--
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persistept felony offenders. ({11 When If the state seeks
inereased-punishment trogtment of the accused as a prtor
esnvicted--felen peorsistent felony gffender under section
94—4743 25-3507 or 95-2206.5 or both _of _those seciionse
notice of that fact must be given in writing to the accused
or his attorney before the entry of a plea of gquilty by the
accusedy or before the case is called for trial upon a plea
of not guiltye

{Z) Sweh The notice must conform to the following
previsionss:

{a) The notice must specify the prior convictions
alleged to have been incurred by the accusede

{b} The notice and the charges of prior convictions
contained therein shall not be made publtic ner gr in any
manner be made known to the jury before the jury's wverdict
is returned upon the felony charges provrdsd-that Howevers
if the defendant shelt-testify testifies in his own behalfy
he shati--—nevertheless-——-be j5 subject to Iismpeachment as
provided in seetion $3-1901-1lly—RsEsMr—194Fy-ns—anended.

fe¥{3) [If the accused is convicted wupon the felony
charges th2 notices together with proper proof of timely
services shall be filed with the court before the time fixed
for sentenee sentencinge Ths court shall than fix 2 time for
hearing with at least three-£3% cays® notica to the accused.

td4¥(4) The hearing shall be held before the court
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alonee If the court finds any of the allegations of srior
conviction trues the accused shall be sentenced under the
provisions of seetton—-94—47+3 951507 and_95-223Ce5."

Section 23. Section 95-1507s RaCeMe 1947+ 1% amzndzd
to read as follows:

"y5.1507. Sentence Sentencing of imprisonment-——-for

persistent feltony of fenders (1) A parsistent fzlony
of fender is an offender who has Bbesa previously bDagn

convicted of a felony and the-present—offense-+s who is
presently being sentenced for a saecond felany committed cn a3
different occasion than the firste An _offender is considered
to have been prewicusly convicted of a felony if:
fe}——k—pers?stent-fe*ony—offenﬂer—:ha}%—-be—~impr+scned
%n—-the—-stﬁte-—prisoﬂ—-fOf-a—term—cf-not—%ess—than—Five—fS}
yeafs—nof-more-than—one—hundred—fte&}—years—provininq*

{2} tne previous felony conviction was for an offanse
committed in this state or any other jurisdiction for which
a sentence to a term of imprisonment in excess of one-—f1}
year could have been imposed; and

{b} less than five-{5% years have elapsed detweon the
commission of tha present offense and eithery f+3 the
previous felony <conviction or {++} the of fenders-reteaged

offender's releasg on parale or otherwise from = prison or

sther commitment imposed as a result of the previous felony

canviction; cnd
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tey——the-offender-was-more-than-twenty-one--{2iy-—-years
otd-at-the-time—of-the-commission—of -the-new—-offensex

3¥ic) A——previous-—-felony-—conviction——shalti-—-not--be
constdered—for—-the-purpose-of-semtencing-under-this--section
+f the offender has pot been pardoned on the grounds ground
of innocencey-er—+f gng the conviction had has not been set
aside in any-post-eonviction a3 postconviction hearinas.

i2) A persistent felony offender shall pe impriscned
in_the state prison for o terw of not less than 5  years _or
more than KQC. years if he was 21 years of age or olger gt
the time of thne commission of the present offense.”

Section 24« Section 95-1704s ReCe.M. 1947y is amended
to read as follows:

M95-1704s Time of making motione The motion provided
for in 95-1701 and $5-1702 shall be made before the plea is
entereds but the «court for cause may permit it to be made
within a reasonable time thereafter."

Section 25« Section 95-1706¢ ReleMe 1947 is amended
to read as follows:

"95-1706« Effect of determinatione {(l} If a motion is
determined adversely to the defendanty he shall plead if he
has not previously pleadede A plea previously entered shall
standa

{2) If the court directs the action to be dismisseds

the defendant musts if in custodys be discharged therefromi
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ore if admitred to baily have his bail exoneratedy or money
deposited instead of bai) must-be refunded to hime Howevers
if the court grants a motion to dismiss based on a defect in
tne institution of the prosecution or in the indictment,
informations or complainty or when if it appears at any time
before judgment that a mistake has been made in charging the
proper offensey #¢ the court may also order that the
defendant be held in custody or that his bail be continued
for a specified time pending the filing of a new complainty
indictmenty or informatione®

Section 26« Section 95-1707y R.CeMe 1947, is amended
to read as follows:

¥935-17T07« Transfer of triales If the court determines
that the g motion to dismissy based upon the grounds of lack
of jurisdiction or improper place of trialy is well foundeds
it may, instead of ordering dismissals order the cause
transferred to a court of competent jurisdiction or to a
proper place of trial."

Section 27« Section 95-1709s ReCeMe 19474 is amended
to read as follows:

"G5-1T70%. Substitution of judue. fa3fl)] The defendant
or the proszcution may move the court in writing for a
substitution of the judije on the ground that me thz mgvant
cannpot have a fair and impartial hearing or trial baefore

savd Lh2 judges The motion shall ve made 3t least fifteen

-26-



10

11

12

13

14

15

16

17

i8

19

20

21

22

24

25

LC 0040701

t15% days prior to the trial of the casey or any retrial
thereof after appeals except for good tause shownae

{2} Upcn the filing of such~a the motiony the judge
against whom the motion is filed shall be without authority
to act further in tne criminatl actiony motiong or
proceedingy but-the-provistons-of-this—section-do-not-appiy
except in _regard to the arrangement of tha calendars the
regulation of the order of Dbusinesss the power of
transferring the criminat action or proceeding to some other
courts mer-teo and the power of calling in another judge to
sit and act in swveh the criminal action or proceedingye
providing-that-ne No judge shatt may so arrange the catendar
as to defeat the purposes of this sectiones

{3) Not Ng more than one +3} judge eam may be
disqualified in the criminal action or proceedings at the
instance of the prosecution and met ng more than one t1+
Jjudge at tha instance of the defendant or defondantse

4] #f-—either A party in-any-matter-above-mentioned
shadt-fite—the who files @ motion ss--hersin-—-provided——suoeh
party  under _ subsection _{l} may not complain of any
reasonable delay as the result therzof.

{5} Fhe-proviston-of-this Ihis section shall——he j35
inapplicable to any p:rson in 3ny cause involving a direct

contempt of courte

f8¥(6) In addition to the prowision provisions of
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soksection—+a¥ subsectipns (1) through [5)s ®any a defendant
may move 3t any time for a substitution of the judre for
causey supported oy affidavite Upon the fiting of swoeh Lhe
motiony the court shall conduct 2 hearing and dztzrimine  th:
merits cf the motion.*

Section 28. Section 95-1711e ReleMe 1947y is amendead
to read as follows:

m"95-1711l. Effect of fermer——prosecution——and-—maoltinie
multiple charges and _former prosecutionss. (1) Befinitions-of
termss (a) The term ¥same transaction™ includes conduct
consisting of:

(i} a series of acts or omissions which are motivated
by a purpose to asccomplish a criminal objectiver and which
are necessary or incidental to the accompltishment of that
objective; or

{iiYy a series of acts or omissions which gre wmotivated
by a common purpose or pian and which result in the repeated
commission of the same offanse or affact the same person or
Lha-same persons or the property thereof.

{b) An offense is an "included of fense™ when:

{i) it is established by oaroof of the sam: or less
than all the facts regquired to estsblish the commission of
the offense charqgzd; eor

{ii) it consists of &n attempt to commit the offense

charged or to commit an of fense othcrwise included thercing
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or

{(iii) it differs from the offense charged only in the
respect that a less serious injury or risk of injury to the
sam2 persons propertyy or public interest or a lesser kina
cf culpability suffices to establish its commissione

{2) #Hethod—of-—prosecutton——when——-conduct—-—constrtutes
more——than——one--offenses dshen the same transaction may
establish the commission of more than one offensey a person
charged with such conduct may be prosecuted for each such
offense. He may nots howevere be convicted of more than one
offense if:

(a) one offense is included in the other; or

(b} one offense consists only of a conspiracy or otner
form of preparation to commit the other; or

{c} inconsistent findings of fact are required to
establish the commission of the offenses;

(d) the offenses differ only in thnat one is defined to
pronibit 3 designated kind of conduct generally and the
other to prohibit a specific instance of sucn conduct; or

{e) the offense is defined to prohibit a continuing
course of conduct and the defendant®s course of conrduct was
interruptedy and unless the 1aw provides that the specific
periods of such conduct constitute separate offensess

{1} When-prosecotion-—barred--by-—-former--prosecutions

Provided If the offensesy-tf-more-than-oney were xnown to
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the attorney prosecuting upon sufficient evidence to justify
the filing of an information or the issuance of a warrant of
arrest and were consummated prior to the original chiargey
and provided if the jurisdiction and venue of the several
offenses lia in a single courty a prosecution based upon the
same transaction as a former prosecution is barred by such
former prosecution under the following circumstances:

{a} The former prosecution resuited in an acquittale.
There is an acquittal +f wheneyer the prosecution resu}tgd
Lg;ulis in a finding of not guilty by the trier of fact or
in a determination that there was is insufficient evidence
to warrant a convictione. A finding of gquilty of a lesser
included offense than the offense charged which is
subseguently set asida is an acquittal of the greater
tnclusive offense that was chargede.

{b) The former prosecution was terminatedy after 3
complaint had been filed on a misdemeanor chargey or after
an information had been filed or an indictment found on a
felony chargyes by a final order of judgment for the
defandanty which has not been set asidz2e reversads or
vacated and which necessarily required a determination
inconsistent with a fact or a legal progosition that must be
established for conviction of the offense.

{c) The former prosecution resulted in a corvictione

There +s has bgen & conviction +f whenever the prosecution

-30-
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resulted in:

{i) a judgment of conviction which has not opeen
reversed or vacated; or

[ii}) @ wverdict of guilty which has not been set aside
and which is capable of supporting o judgments so lony as
failure 1o =2znter judoment was for a reason other than a
motion of the defendant; or

(iii) a plea of guilty accepted by the courts so lonn
as failure to enter judgment was for a reason other thin a
motion of the defendantas

{d) Tne former prosecution was improperly terminatoede.
Except as provided in this subsection {d}s there is an
improper termination of a prosecution +f ghensver the
termination is for reasons not amounting to an acquittaly
and ++ takes place after the first witness is sworn but
befor= verdicte Termination unricr amy gither of the
following circumstances is not impropers:

{i} the The cefoendant consents to the terminatioa or
waives his right to object to the terminationt, oF

{it) the The trial courts in the exercise of its
discretiony finds that the termination is necessary beciuse:

{A) it is physically impossible to procecd with the
trial in conformity with law; or

{3) there is a lejal defect in the sroceeaings which

would make any judgment entered upon & verdict reversible as
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2 matter of law; or

(C) pr:zjudicial conducty in or outsids the cCourtrooms

makes it impossible to proceed with tna trial without
manifast injustice to eitner the defendant or the stite; or
{0} the jury is unable to ajrze upon a vercict; or

{E}) false statements of a juror on voir dire srevent a
fair triala.

[4) Former-prosecatton—tp—gnother—jur+sdrctron—~when—2
bars when conduct constitutes an offense within  ths
concurrent jurisdiction of this state and of the Jdnicad
Staces or another state or of two courts of separatess znrdior
overlappings _or concurrent jurisdiction in this states a
prosecution in any such other jurisdiction is a bar o a
subsequent prosecution in this state under the following
circumstancas?

{a) Thne first prosacution resulted in an acauittasl  or
in a3 conviction as defined in subsection {3} and the
subsecuent prosecution is based on an coffense arising out of
the same transactione

{c) The former prosecution was terminateds after the
complaint -~=s had been filai on a misdemeanor charusy Qr

aftar the information was had becn filed or ths indiciment

found on_ _a _felony ¢harges by an acguitral or by a final

order or judqgment for the defendant which has not oeen set

o

astder reverseds Or vacatad; and whieh the scguittals final
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orders or judgment necessarity required a determination
inconsistent with a fasct which must be established for
conviction of the offense of for which the defendant s
subsequently prosecuted.

{5) Former-————-prosecaotion—-—before-—-—court--—tacking
jurisdirction-or-when—fravdutentty-procured-by-the-defendants
A prosecution is not a bar within the meaning of subsections
(3) and (%) under any ope_ or more of the following
circumstances:

{a) +he JThe former prosecution was before a court
which 1lacked jurisdiction over the defendant or the
offensets or

(b} +he Ihe former prosecution was procured by the
defendant without the knowledge of the proper prosecuting
officer or with the purpose of aveiding the sentence which
might otherwise be imposedts of

{c) the Ihe former prosecution resultad in a jud;ment
of conviction which was held invalid in any-post—convictien
a_postcpoyiction hearing.™

Section 29« Section 95-1803e ReleMe. 19474 is amended
to read as follows:

“g5-1303. Discoverys inspections and noticee In all
criminal cases originally ¢triable in district court the
following rules shatt apply:

{tay-—-Etst-of-kitnessess

—-33-
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{1y For the purpose of notice only and to prevent
surpris=y the prosecution shsll furnish to the defendant and
file with the clerk of the court at the time of arraiqnmenty
a 1list of the witnesses +ntended-—to-—~be--catted--by the
prosecution jintends .to call. The prosecution mays any time
after arraignmenty add to the 1list the names of any
additional witnessesy upon a showing of good causee The list
shall include the names and sddresses of the witnessese.

1t2¥y-—-Fhe——requirement——of-—subsection——tayftiyvr—-of-this
sectiony—shat? Ihis subsection does net apply to rebutt%l
witnessesa.

tb¥——Subpoenmas——may——-be——used--as-a-drscovery-—device—as
provided-for-under—section-95—1861{d}s

te¥fi2) _(a) On motion of any party within a reasonable
time before trials a¥t-parties gach party shall produce at a
reasonable time and place designated by the cour: all
documentss paperssy or things which each-party it intends to
introduce in evidences Fhereuwpon—any Lach party shalls in
the presence of a person designated by the courts be
p2rmitted te inspect or copy any such documentss paperss or
thingss The order shall specify the times placey and manner
of making the inspection and of taking the copies or
photographs and may prescribe such terms and conditions as
are  just. If the evidence relates to scientific tests or

experimentsy th: opposing party shails if practicables be
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permitted to be present during the tests and to inspect the
resuits thereof. Upon a sufficient showings the court may at
any time order that the discovery or inspection be denieds
restricteds or deferredy or make other abpropriate orderse.

b} Ifs subsequent to compliance wita 3n ordzr issued
pursuant to this ruley and prior to or during trials a party
discovers additional material previously reguested which is
subject to discovery or inspection under the this ruley he
shall promptly notify the other party or his attorney or the
court of the existence of the additional material. The court
shall exclude any evidence not presented for inspaction or
copying pursuant to this ruley unless good cause is shown
for failure to complye. In the latter case the opposing party
sheltt--be is entitled to a recess or a continuation
continuancg during which it may inspect or copy the evidence
in the manner provided for above jn this_subsection {2).

td3i3) {a}) For purpose of notice only and to pravent
surprises the defendant shall furnish to the prosecution and
file with the clerk of the courty at the time of entering
his plea of not guilty or within ten—$13% days thereafter or
at such later timz as the court may for good cause permits a
statement of intention to interpose the defense of ins=nity
mental disease or_defects sel f-defenses or alibis

{b} [If the defendant intends to interpose any of these

defensess he shall also furnish to the prosecution and file
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with the clerk of the courty the names and addresses of 311

witnesses to be called by the defense in suppory tner-ofe

Fme Prior _to_trial thes defendant mays-prior—to—triate upaon

to tn. list aof

[#%

smotion and showing of qood  causer =4
witnesses tne nawes of any additional witnesses. After the
trial commencess no witnesses may be called by the defendant
in support of these defensesy unless the name of the witness
is included on sueh the listy except upon good cause showne

{er{4) A1l matters which are privileged upon thz
trialy are privileged against disclosure throuagn any
discovery procedure™

Section 30e Section 95-1810y ReleMe 19474 is amended
to read as follows:

"95-1810. Witness +Ffrom another state summonad to
testify in this statece (1) ¥f rhenever a person in any
statey which by its laws has made provision for commanainsg
persons within its borders to attend and testify in criminal
prosecutionsy or arand jury investigations ceommenced-or
about-to-commencey in this statey is a material witness in a
prosecution pending in a court of record in this statey or
in & ~grand jury investigations which has comimenczd or is
about to commences a judge of sueh the court may issue 3
certificaete wunder the seal of the court stating these facts
and specifying the number of days the witness will be

requirede +¥hits The certificate w+3t shall be presantzd to a
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judge of a court of record in the county in which the
witness is founda.

{2) If saa+d the certificate recommends that the
witness be taken into immediate custody and delivered to an
officer of this state to assure his attendance in this
states suweh it js prima facie proof of the desirapnility _of
such_custody_and delivery and the judge may direct that sweh
the witness be ferthwith brought before himd immediately.
and 1f the judge being js satisfied of as__to the
desirability of such custody and deliverys for-which-such
determinstion—satrd-ecertifireote~shati-pe-prime—-facie—-proofy
he may order that seid the witness be forthwith imsediately
taken into custody and delivered to an officer of this
statevy whieh The order shald-be is sufficient authority te
sueh for the officer to take sweh the witness into custody
and hold him unless and until he may-be is released by baily
recognizances or order of the judge issuing the certificates

[{3) %#f--the MWhepever 43 witness is summoned to attend
and testify in this states he shall be tendered the sum of
ten--cents-{10e¥ cents 3 mile for each mile and five—dottars
+$5%80% for each day that he is required to travel and
attend as a witnessye provided-forther—that—-+n-those—cases
+n—-whielm If the state wherein the witness is found has by
statutory enactment required that the summonsd witness o5»

paid an amount er--amounts in excess of the amount
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hereinbefore-—in—thnis——paragraph-—-previded specified in_the
preceding_sentences them-said the witness may be tendered
sa¥d the amount or—amounts—se required by said that state to
be-tendered-though—the-serd-amount-or-amounts—so-requirsd—to
be-—tendered-—are——in—-excess——of—-the-—said-amounts—in—this
paragraph-provided—for.

{4) A witness who has appeared in accordance with the
provisions of the summons shal}¥ may not be required to
remain within this state for a longer period of time than
the périod mentioned in the certificatey unless otherui;e
ordered by the courte.

{5} If such the witness fails without good cause to
attend and testify as directed in the summonsys he shall be
punished in the manner provided for the punishment of any
witness who disobeys a summons issued from a court of record
in this state.™

Section 3l. Section 95-1909y ReCeMs 19474 is amended
to read as follows:

"95-1909« Trial jurorse +te¥{l} The clerk of court
snall make available to the parties a list of prospective
jurors with their addresses when the pames nave been drawne

tb3(2} +¥¥{a} The qualifications of jurorsy and whe
witi-be——exemptedy exgmptions _from _jury duty are found
prescribed in seetioms $3-1301 through 93-130Ty—of—the—Eivit

Eodey-which-by-reference—are—made-s—part—of—this-code.

—-38-~
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£2¥{b)} An exemption from service on a jury is not a
cause of challengey but the privilege of the parson
exempteda

te¥(3) The county attorney and the defendant or his
attorney shall conduct the examination of prospective
jurorse The court may conduct an additional examinatione The
court may 1limit the examination by the defendants his
attorneys or the prosecuting attorney if the court believes
such examination to be impropere.

td¥(4) +iY{a) Fach party may challenge jurors for
causey and each chailenge must be tried by the courte

£234{b) A challenge for cause may be taken for all or
any of the following reasonst or for any other reason which
the court determines:

{i) Eonsanguinitty consanguinity or relationship to_the
dafendant _or to the person who is alleged to be injured by
the offense chargedy or on whose complaint the prosecution
was institutedy; or-to-the-defendants

(ii} Standing stonding in the relation of guardian and
wards attorney and clienty master and servants er landlord
and tenanty gr debtor and creditor withe or being a member
of the family or in_the employment ofsy the defendanty or of
the person who is alleged to be injured by the offense
chargedy or on whose complaint the prosecution was

institutedy-or-in—his—emplroyments;
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{iii) 8eimg heing & party adverse to the defendant in a
civil actiony or having complained against or been accused
by him in a criminal prosecutions;

[iv) Hevimg having served on the grand jury whicn found
the indictmenty or on a coroner®s jury which inguirec into
the death of a person whose death is the subject of the
indictment or informationwj

{v) Heving having served on a trial jury which has
tried another person for the offense chargeds}

{vi) Having having been one 3 member of 2 jury formerly
sworn to try the same charges and-wheose Lthe verdict of which
was set aside or which was discharged without verdicty after
the case was submitted to itw;

[vii) Hewimg having served as a juror in a civil action
brouaht against the defendant for the act charged as an
offensewy

(viii) ¥f if the offense charged be is punishable with
deathy with-—entertatning—-of having such conscientious
opintons as would preclude his finding the defendant
quiltyts in which case he must neither be p=rmitted nor
compellad to serve as a jurorsj

{ix) Hev¥img having a belief that the punishment fixed
by law is too severe for the offense chargedsi

(x) For-the-existence—of having a state of mind en-the

part-of-the-juror in reference to the casey or to eithar of
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the partiesy which witt would prevent him from acting with
entire impartiality and without prejudice to the substantial
rights of either partye

+23{5) A1l challenges must be interposad before the
jury is sworny unless the cause of challenge be jis
discovered after the jury is sworn and before the
introduction of any evidences when in_which (asz the courts
in its discretiong may allow the challenge to be interpased.

+$3{6) Each defenaant shall be allowed eight 8}
peremptory challenges in capital casessy six $6% in all other
cases tried in the district court bpefore a twelve-ti2¥
person l2-person juryy-end—three—{3y-in-at}-cases--tried-—+in
justiee——of-the-pesce-or—police-courts. Howevery—there Therza
may not be additional challenges for separate counts charged
in the indictment or information. If the indictment or
information charges a capital offensey as well as lesser
offenses in separate countse the maximum number of
challznges sha¥¥-be is eight 18}. The state shall be allowed
the same numoer of peramptory challengas as all of the
defandantse In a civit--or criminal casa triad in the
district court before a six—{é¥-person six-person jurys the
state and all the defendants shall be allowed thr2e <£3%
peremptory challenges eachs. dWhen the partners_ in a criminal
case in_the dis§rict_court agree upon a_jury consisting of o

number _of parsons ather than & or 12, they shall_alsg _ayres
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in_writiog upon the oumber of peremptory cnallenges to Dbe
allowad.

ta934{7)} After the jury is impaneled and sworns the
court may direct the—setection—of that one or more alternate
jurorsy be selected in the same manner as principal jurorsws
who The olternate jurgrs shall take the same oath as the
principal jurorse Each party shall have one additional
peremptory challenge for each alternate jurore Alternate
jurors in the order in which they are called shall replace
Jurors whos prior to the time the jury arrives at its vedict
yverdicts become unable or disquatified to perform their
dutiese An alternate juror she3l may not join the jury in
its deliberation unless called upon by the court to replace
a member of the jurye. His conduct during the period in which
the jury is considering its verdict shall be regulated by
instructions of the trial ccurte An alternate juror who does
not rzplace a principal juror shall pe discharged after the
jury arrives at its wverdict.

tm¥l8) The jury shall return a general verdict to =ach
offense charcade.

t+¥(3} +Wheny 3t the close of the state's evidence or
at the «¢lose of all the evidencey the evidenc: is
insufficient to support a finding or verdict of guilty, the
court may on its own motion or on the motion of the

Jefendanty diswmiss the action and discharge the defendgante
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Howevery the court may allow the case to be reopened for
g00d cause showne*

Section 32. Secticn 95-1915y ReCeMe 1947y is amz=nded
to read as follows:

"95-1915. Verdicte ta¥(l} Returnsy The verdict shatd
must be unanimous in all criminal actions. Swed IThe verdict
shall be signed by the foreman and returned by the jury to
the judge in open courte

t2¥(2) Several-Defendantsx If there are two 2% or
more defendantss the jurye at any time during its
deliberationsy may return a verdict or verdicts with respect
to a defendant or defendants as to whom it has acreedt, +€
If the jury cannot agree with respect to ally the defendant
or defendants as to whom it does not agree may be tried
againe

fet{3} Eonvictton—of--a-Lesser-3ffenses Thz defendant
may be found quilty of an offense necessarily included in
the offensz chargedy or of an attempt to commit either the
offense charged or an offense necessarily included thercin
if the attempt is an offense.

rhenever-—a--ecrime-—ts-—distinguished-into-dagreesy—the
jaryy-tf-they-convict—the-defendanty-most-find-the-degres—of
the—erime—of-which-he-$s—Jnittyw

td¥ {4} Po%%-of—ﬂur&v When a wverdict is r2turpnedy th:

jury shall be polled at the regquest of any party or upon the

-4 3~

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0040/01

court's own motions. If upon the poll there is not the
raguired concurrenc2s tne jury may be directed to retir- for
further deliberations or may be discharged.”

Scction 33. Szction 95-2004y Keleie 17474 is amzndzc
to read as follows:

"95-2004e Trial in Justiee justices' and poliee city
courtse ta¥{1l] Method of ¥riat trigi:

t33{a2) The defendant is entitled to a jury of six +6}
qualified personsy but may-consent—to~a-tesser-nomoer iLhg
parties may agree to a nupber 1gss that sixe

f2¥(b) A trial by jury may be waived by the consent of
both parties expressed in open court and entered in the
docketas

+3¥[c) Questions of 1aw shall be decided by the court
and gquestions of fact by the jury except thats when a3  jury
trial is waiveds then the <court shall determins coth
Juestions of law and guestions of facte.

tb¥[2) Pla2a of Buitty Juiltye Before or during triais
a plea of guilty may be accepted when:

+13{a) Fh= the uefendant ecnters a plea of guilty in
open courtyi 3nd

+23{b) Fhe the court has informed the defendant of the
consequences of his plea and of the maximum penalty provided
by law which may be imposed upon acceptance of such plez.

te¥{3) Presence of Befendant gefendante. Fhe Whenever
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the offense charged carries a penaliy of a fine golys the
trial may be had in the absence of the defeandantt buts if
his presence is necessary for any purposes the court may
require the personal attendance of the defendant at the
triale

td¥{4) Time to Prepare prepare for Fr+ad¥ iriagl. After
the plea the defendant shald-be is entitled to 2 reasonable
time to prepare for trial.”

Section 3%« Section 95-20054 ReleMa 19479y is amended
to read as follows:

"95~-2005. Formation of trial jurye foi-—Number--of
Jarorss—ik-jury—tn-justice-or-potice-court-shalti-—consist-—-of
stx——t6y-personsy—hut—the-parties-may-ngree—to—a—number—tess
than—s+x-{t6¥stb¥ (1} Formation-of-Friat-—dorys—-The At _the
time _of preparing the district court jury liste the county
jury commissiony—at-the-time-of-presaring-the—district-court
4ury=-}+sty shall Dprepare a jury 1ist for each Justie=
Justice's and pe¥ies City court within the countye Each list
shall consist of residents of the appropriate countys Citys
or towne. Suelh-++e9t Thne Jists shall be selectecd in any
reasconable wmanner which shali-ensure gnsures fairnessy and
+t gach shall include a2 number of names sufficiz2nt to meet
the annual jury reguirements of the raspective court.
Additional lists may be prepared if requireds The ¥+4t lisis

shall be filed in the office of the clerk of the district
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courts and--the JThe appropriate list shall be posted in a
public place in each sueh countys citys or towns and such
Vist shall comprise the trial jury list for the ensuing year
for such countys citys Or towne

{2) Trial jurors shall be summoned from the Jury list
by notifying esach gne orally that he is summoned and of the
time and place at which his attendance is required.

{3} The prosecuting attorney and the defendant or his
attorney shall conduct the examination of prospective
Jurorse The court may conduct an additional examination. The
court may 1limit the examination by the defendanty his
attorneys or the prosecuting attorney if the court believes
such 2xamination to be impropere

{4} Each party may challenge jurors for causey and
each challenge must be tried by the courte The challange may
be for any cause enumerated in section 5190y —t2F [41)b)
of-thts-code. Each defendant shall be allowed three 33
peremptory challengess and the state shall b2 allowed the
same number of peremptory challenges as all of ths
defendantse™

Section 35. Section 95-2006s ReCa¥a 19474y is amended
to read as follows:

"95-2005. Verdicte ta3[l}) Returms The verdict of the
jury must  in all cases be generals It shall be returned by

the jury to the judoe in open courts who must entery jt or

AT
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cause it to be entered in the minutes. The verdict of the
jury must be unanimocusae

th¥i2) Several-defendantss When szveral defendants are
tried togethery—+f and the jury cannot agres upon a wverdict
as to ally they the jury may render s verdict as to those in
regard to whom they-de it_dgoes agreeys on—which-a A judgment
must be entered accordingly pn the verdicis and the case as
to the rest may be tried by another jury.

te¥{3) Poli-of-iurys When a verdict is returneds the
jury shall be polled at the request of any party or upon the
court's own motion. If wupon the poll there is not a
unanimous concurrenca2y th2 jury may be directed %o ratire
for further deliberations or may be discharged.

tdy{4)} DBischarge—-of-—-jurys The jury cannot be
discharged after the cause is submitted to themy until they
have agreed upon and rendered their verdicty unless for o, 00d
cause the court sooner discharges theme®

Section 36e Section 95-2007y ReCeMa 19474 is amended
te read as follows:

"95-2007« Santence and judgment. ta¥fl) If a ludoment
of acguittal is rendereds the defandant must be immediately
dischargede

tb¥L2} After a pl2a or verdict of guiltyy or aftoer a
judgment against the defendants the court must dasignate a3

time for sentencings which must be within a reasonable time
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after the repndering of the verdict or judgment +s—-rendered.
Tne sentence must be entared in the minutes of the court as
sgon 4S5 it is imposeda

+e¥{3} If the defandant pleads guiltyy or is convicted
either by the court or by 3 jurys the court must impose a
sentence of--fine-—er-imprisonment-or-dothy-as-¢ne-cass-may
bes—-Fhe-eourt-may-suspend-the-execution-of-—the-—sentence-—-up
to--the—maximum—sentence-attowed-for-the-particatar-offenses
Fhe--ecourt-—-may-—impeose——~-eny-——-ressonablte—-—coenditions-—-or
restrictions—~on——the--sentence~—which-tt-doems-necessary as
provided _in 95-22006s 95-220641 _through 935-2236.%s _and
35-2207« If alcohol or other drugs are involvady the court
may impose such rahabilitative measures as it “sems
Lonsiders advisable undar the circumstanceses.

td1(4) The detsrinination and impesition of sentence
shati-be are the exclusive duty of the court.®

Section 37. Section 95-2009s Ra.C.M. 1947s is amended
to read as follows:

195-2009. Appeale to3f{1) All cases on appeal from
justices® or pe¥tee Cjty courts must be tried anvew in the
district court and m3ay be tried befor: : jury of six t6}
which-may-be-drawAa-frem—either-the-requiar-senet-or-jury-bex
New-3 selected as provided io Fiile S3s chapter 59.

t5+{2} The aefendant may appeal to the district court

by giving written notice of his intention to appeal within
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ten-days—+10¥F days after judgmwent.

te¥{3) Mithin thirty-4304y daysy the entire record of
the justiee juystice's or polrtee ity court proceedings shall
be tramnsferred to the district court or the appeal shall be
dismisseds It sha3t-be is the duty of the defendant to
perfect the appeala®

Section 3Be Section 95-2010s ReleMe 1947y is amended
to read as follows:

"95~2010« Disqualification of justicey magistratesy or
Justice of the peace. (1) The defendant or the prosecution
may move the court in writing for the disqualification of a
justt+ecey magistratey or justice of the peace on the ground
that he Lhe mpwvant cannot have a fair and impartial hearing
or trial pefore the justicey magistratey or justice of the
peaces The motion shall be made at least €ifeeem—{15% days
prior to the trial of the casey or any retrial therecf after
appeals except for qgood cause showne

{2} Upon the filing of sweh-a the motions the Justicey
maygistrater oOr justice of the peace against whom the motion
is filed shall pe without authority to act further in  the
criminal actions motiony or proceedings but—the-provisiens
of-this—section——do——not--appty cexcept _in _regard to the
arrancgement of the calendars the regulation of the order of
tusinessy the power of transferring the criminal asction or

proceeding to some other courts nmor—te z2nd th= cower of
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calling in another justiesy magistratesy or justice of the
peace to sit and act in sweh the criminal action or
proceedingys providing-thet-no-justicey No magistratey or
justice of the peace shet? may so arrange the calendar as to
defeat the purposes of this sectione

£3)1 Net No more than one {tiy-justicey magistratey or
justice of the peace can gpay be disqualified in the criminat
action or proceedingy at the instance of the prosecution and
mnot 0o more than one {iY-justicey magistratey or justice of
the peace at the instance of the defendant or defendantsae

{4) ¥#f--either A party in-sny-matter—above-mentioned
sheatt-fite-the who files a wotion as--herein--provided—such
party under_ __subsection {1} may not complain of any
reasonable delay as the result thereof.

153} Fhe-proviston-of-this This section sheli-—be js
inapplicable to any person in any cause involving a direct
contempt of courts

+2+¥{s) In addition to the preovisien provisions of
subsection—-tt¥y-any subsections (1) through (5)s a defendant
may move 3t any time for the disqualification of a Fusticey
macistratey or justice of the peace for causes supportad by
affidavite Upon the filing of sweh the motiony the court
shall conduct & heariny and determine the merits of the

motion."

Section 39. Sectioan 95-21901y ReCaMe 1247, is amanded
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to read as follows:

®95-2101e« New triale fta¥{]]l Befinttion—and-Effects A
new trial is a re—examinstt+on reexamination of the issuve in
the same courty before another juryy after a3 verdict or
finding has been rendereds and-the The granting of a new
trial places the parties in the same position as if there
had been no triale

th1{2) Motton-—for--a-—New-—Fris¥stiy{a) Following a
verdict or finding of gquiltys the court may grant the
defendant a new trial if required in the interest of
justice.

+2¥{b) The motion for a new trial shall be in writing
and shall specify the groumds therefore It shall te filed by
the defendant within thirty-$30} days following a verdict or
finding of guiltye Reasonable notice of the motion shallt be
served open gn the states

+3Y——Fhe—~motton——Ffor-—a——new——triat-——-shatt-specify—the
qrounds-therefors

(c} Artermative-iuthority-—-of--the——Eourt-—on-~Hearing
Motion-for—-New—¥riats On hearing the motion for a new trials
if justified by law and the weight of the evidences the
court may:

t=x[i} Beny deny the motionvyi

2e{ji) 6ranmt grant a new trialy; or

3w({jij) Medrfy modify or change the verdict or finding
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:3'] F+nd+ng-~the——defenﬁant-gu+}ty-of—e-4esser—de;ree-oé-the
erime-echargedy finding the cefendant guilty of & Tlasser
included crime or finding the dafendent not quiltye”

Section 40. Section 95-2202s RaeCeMe 1947y i5 amanded

to read as follows:

ng5.2202. Sentemce———and Rendering Jjudgment and
pronguncing _sentence. ts¥f{l)l The judgment snall be rendered

in open courte

tb3{2) If the wverdict or finding is not gJuiltys
judgment shall be rendered immediately ancd the dafendant
shall be discharged from custody or from the obligation of
his bail bonds except as provided in 95-1916.

te¥(3) If the verdict or finding is Juiltys sentance
shall be pronounced and judgment rendered within a
reasonable time."

Section &4le Seoction 95-2206y ReLeMe 1947+ is amandad
to read as follows:

Mg5-2206e Sentencee [l} Whenever any 3 person has oean
found quitty of a-crime-or an of fense upon a vardict or a
plea of gquiltys the court may:

+33{a) Befer gefer imposition of sentence for a pariocd
not *e—exceed-sne exceeding +1Y+ year for any misdemaanory or
for a period not to-exceed-three excceding £33 years for any
felony. The sentencing judge may impose upon the defendant

any reasonaole restrictions or conditions during the poriod
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of the deferred imposition. Such reasonable restrictions or
conditicns may include:

ta¥{i) jail base release;

t83ii) jail time not to-—exceed-ninety exceecding +90%
days;

te¥fiji) conditions for probation;

td¥iv]l restitution;

te¥iv} any other reasonable conditions deemed
considered necessary for rehabilitation or for the
protection of society; or

+#+[(vi) any combination of the abovewi

+2¥[(b) Suspend suspend execution of sentence up to the
maximum sentance allowed for the particular offenses The
sentencing judge may impose on the defendant any reasonadle
restrictions during the period of suspended sentences Such
reasonanle restrictions may include:

tey{i) jail base release;

texfiil jail time not to—exceed exceeding {903 days;

ted{iji) conditions for probation;

+ao¥fiv]) restitution:

te¥iy)l any other reasonable conditions deemed
considered necessary for rehabsilitation or for the
protection of society;

£f¥[vi}l any combination of the abovewy

ff-any-restrictions—or——conditions——are—-viotatedy-—any

-53-

ta

10

11

12

13

i4

15

17

18

19

20

21

22

23

24

25

LL 0040701

etapsead--timey——except——jait-—timev--shati--not-—be-a-credit
against—the~sentencey——untess——the--covrt——shatt—otherwise
orders

+3¥ic) 3Impese jmpose o fine as provided by law for the
offensewj

t4r{d} €Eommit cgmmit the defendant to a correctional
institution with or without 3 fine gs_provjded by taw for
the offensewsi

£5+(e) ¥Impese jimpose any combination of subsections
2% f1)1(bles 33 (L)fc)s or—¢4} and (1){d) sbove.
subsection (l}{a) or (1){b) are violateds any clapsed timas
except jail times shall not Dbe a credit against the
sentence, unless the coyrt grders otherwises

t6443) (2} The district court may also impose any of
the following restrictions or conditions on the above
sentence proyvided for in subsection (l} which it deems
considers necessary to obtain the ebjectiwe ophjeciives of
rehabilitation and the protection of society:

fa¥fi) orohibit the defendant the right to hold public
offices}

tb}{ii} prohibit the defendant the right to own or
carry a dangerous weapon;

te¥{iii) prohibit freedom of association;

tey{iv]l prohibit freedom of movement;
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fte¥i{y} any other limitation reasonably related to the
objectives of renabilitation er and the protection of
societye

t+Fr(b) The judye in the-justice a_ justice®ss Citys _OF
municipal court shkhat} Joes not have the authority to
restrict an individual®s rights as enumeratecd in subsection
toYy (31(a).

{4} Any A judger magistrates or justice of the peace
who has suspended the execution of a sentence or deferred
the imposition of a sentence of imprisonment under this
sectiony or his successory is authorized thereaftery—in——his
diserettony during the pariod of sueh the suspended sentence
or deferred imposition of sentences_in_his discretjons to
revoke soeh the suspension or impose sentence and order such
the person ¢ amittedye or He may alscs in his discretions
order the prisoner placed under the jurisdiction of the
state board of pardons as provided by lawy or retain such
Jjurisdiction with th¥s hjis courte Prior to the revocation of
an order suspending or deferring tha imposition of sentences
the person affected shall be given a hearinj.®

Section 42. Section 95-2206.1s ReleMe 1947y is amanded
to read as follows:

"95-2206ele Sentence to death. Whem whepever a parsan
+s-convieted-of-an has ocep_found guilty of an offense woon

a_.verdict or plea of guiltys the court mayas if the offense
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1s punishablz by death or imprisonmanty the-—coort--may
sentence the offender to death or imprisonmant.®

Section 43« Secticn 95-2206e5¢s ReleMe 1947y is amanded
to read as follows:

¥95-2206e5+ Judictat-——-destgnation Desigpnation of
persistent felony offenders goffender for purposes of parole
eligibility. (1} when—an——offender—-has-—been——-previcosty
convicted-of-a—felony-and-the-present-offense——is-——a--sereond
felony-committed-on-a-different-occcasion-than—the-firsty—the
The sentencing court shall designate the an offender a
persistent felony offender for purposes of eligibility for
parole under seectton 95-32l4y-provided if ihe coffepnder:

(2} the--previcus—felony-convietion—wos—for-an-—offense
committed—in-this-state—or—any-other—jurtsdiction—for-—whtehn
a-—-sentence-—to-—a-term—of-imprrsonment—ya-sxcess—of-on~—{1}
year—cogld-have-peen—imposads-amd is_defined_as @ _persisiz=nt

felony offegnger in 95-15C7(1}: and

tei—-tess—tehan-Fiv=2-{S}-vyerrs—have-stapsed-tatween——the
commrssion-of-the-present-offense-asnd-erthers

t¥¥y-—the-previous-fetony-convictiony-or

{++}-the-offend-rts—retease—on-parste-or-otherwise—frem
priscR-—or--eEhar-—commiriment--imposed-—as-—a——-resutt-of-the
previsus—felony-—cenvictiont-and

teyib) the-offender was more-than—eighteen—{12} y=ars

of age qr _glder at the time of the commission of thz present
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offensee

42¥—-A---previous———Ffeltony——-conviction—-shett-—not—-be
eenstdered—for—the—purposes—of-this—section—+f-the-—-offender
has——peen-—pardoned-—on-—the-grounds-of-tnnocencer—or-+f-the
conviction-——had-—-been-—set—-aside—~in——any---~post—-conviction
Hearinas

3942} A judicial determination of that an offender is
a persistent felony offender under this section may be made
only when the conviction for the present offense occurs
after July l, 1975."

Section 44« Section 95-220%s ReleMe 1947y is amended
toc read as follows:

"95-220%« Entry of judgment end--judgment-—reotl. When
judgment upon a conviction is rendereds the clerk must enter
the——same it in the minutess stating briefly the offense for
which the conviction was hadsy and the fact of prior
convictionsy +$if any}vse and He musisy Wwithin frve—{5% dayse
annex together and file the following papersy-——which—-witd
constitute—the—judgment-roti:

{1) ¥Fmre the indictment or information and a copy of
the minutes of tnha arraignments pleasy and motionsw;

{2) A a copy of the minutes of the trialwj

(3} *hme the instructions given or refused and the
andorsements thereonwi

{4y # 3 copy of tne judgment.”
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Section 45« Saction 95-2224s ReCeMe 19474 is amended

to read as follows:

"g5-2224. Prisoner-not-agenty-or Penalty for treating
prispner _ _as involuntary servant. XNo--prisonsr——in-—the

ecommuntty-—under—the-provistons—of-this-act-shati--be--deemed
to-—be-sn-agentvy—or-invotuntary-—servant—of-the-department—or
of-the-supgervising-agency-whilte--reteased--from—confinement
purspant-—to——the-—terms——af-the—fortough-programs——Abuse—of
this—section-shati-be-deemed-of ficiat-misconduct-pursdant—-te
94—F-48%y-—ReExMs——1F4Fx AL_QIﬁceL__nr__emmxﬂ_e__oL_m
depactment or of the superwvising _ageocy who treats 2
prisoper perticipating jin the furlough program as _an
aunishable as_provided .in 94-7-40]l."

Section 46. Section 95-2229%y R.(LM. 1947, is amended
to reaed as follows:

®35-2229. Froafftce Disposition of trafficg fines
collectea from HJuvenite——offenders-—disposttion juvenjlese.
A1l fines collected by the district courts from children
under =+ghteen-+13% years of agye for unlawful operation of
motor wvehicles resu¥eing——-from s the resylt of traffic
summonses issued by the peace officers of ¢he citiesy or
countiesy o©or by highway patrolmens togethar with ‘that
portion of the fines which is specified in seection 75-T7903,

shall be retained by thz county treasurer of the county in
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which the offense occurred and at the end of each month
distributed as follows:

te+(l) F+nes Fines collected as  the result of
summonses issued by city poliee pgace officers shall be
distributad to the city in which tha po¥iee peace officer is
employedy and credited to the city general fundse

tH3(2) Fines Eines collected as the result of
summonses issued Dy county peace officers shall be retained
by the «county treasurer and credited to thas county road
fundts

te¥[3) fimes Fines collected as the result of
summonses issued by state highway patrolmen shall be paid to
the state +treasurer of Montanas snd-by-him-credited who
shall credit them to the general fund of the statety

td}{4) that Ihat portion of the finosy-as-provided-for

which is specified in se=etteom 75-7903y shall be paid to the

state treasurer of Montanay snd-By-him—credited yho shall
credit jt to tha automobile driver education account in the
earmarked revenue fund."

Section 47« Section 95-2403y ReleMe 19474 is amsnded
to read as follows:

"95-2403. Scope of appeal by_state. +a3{l)] Except as
authorized by this eode titles the state may not appeal in 2
criminal cases

#3121 The state may appeal from any court order or
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judzment the substantive effect of which results in:

t3+{a2) dismissing & case;

+2¥f(p) modifying or cnanginag the verdict as  provided
in sectvon 35-2101 fedy—+t3%;

+3¥{c]l <sranting 3 new trial;

t431{d) 4quashing an arrest or search warrant;

t5+({e) suppressing evidence;

t63{f) suppressing a confession or admission; or

£¥¥{g} 4yranting or denying change of venu=z."

Section 48. Section 95-2426y R.CaMe 19474 is amended
to rezd as follows:

"g95-2426s. Petermination--of-—appeat Acgtion _reviewing
court may takee On appeal the reviewing court may:

{1) Reverse rgyerses affirmae or modify the judgment or
order from which the appeal is taken;

{2} Se4 s2t csides affirmy or modify any or all of the
proceedings subsequent to or dependent upon the judgment or
order from which the appeal is takenj

{2} Rednce-the-degres-of rgiduce the offense af w«hich
the anpellant was convicted to 2 lesser iogluded pffense;

(&) Reduee radyce the sunishment imposad by the trial
court; or

{3} Brder grder a new trial if justice so requires.*

Section 43« Section 95-2501y RelaeMe 1947y is amanded

to read as follows:
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#95-26C01. Petittion—in—the—triat-court Lircumstances in
wnich _wvalidity of sentence may be challengede Any A parson
adjudged quilty of an offense in a court of record who has
no adequate remeay of appeal and who claims that santence
was imposed in violation of the constitution or ths laws of
this state or the Eonsti+tution constitytion of the United
Statess or that the court was without jurisdiction to impos2
sueh the sentences or that the sentence was in excess of the
maxiwum authorized by Jlawy or is otherwise subject to
collateral attacky upon any ground of alleged error
available under g writ of habeas corpuss writ of coram
nobisy or other common—3aw cOomgon law or statutory remedy
may move petition the court which imposed the sentences or
the supreme courty or any justice of the supreme court to
vacatey set asides or correct the sentenca.”

Section 50e Saction 95-2604y ReleMs 1947y is amanded
to read as follows:

"g5—;6)4. HWhen motven petjtion may be made filade A
motion petition for such relief may be made fjled at any
time after convictiona™

Section Sle Section 95-2605s RelLaMe 1947y is amended
to read as follows:

»35-2605s Proceedings on the petitions {1} Unless the
motion potition and the files and records of the casae

conclusively show that the prisoner petitijoner is eantitlad
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to no reliefe the court shall cause notice thereof to b2
served upen the county attorney in the county in which the
conviction took placey grant a prompt hearing thereony
determine the issuesy and make findings of fact and
conclusions with respect theretoe

{21 The court may receive proof by affidavitse
depositionss oral testimonys or other evidencees In its
discration the court may order the petitioner brought before
the court for the hearinges

{3} If the court finds in favor of the petitioner, it
shall enter an appropriate order with respect to the
judgment or sentence in the former proceedings and such
supplementary orders as to reassignments retrialy custodys
bails or discharge as may be necessary and propere If the
court finds for the states the petitioner shall be returned
to the custody of the person to whom the writ was directed.™

Section 52. Section 95-24606s ReCeM. 19474 is amanded
to read as follows:

"35-2606« Record must be kepte A court which
entertains 3 motton petition pursuant to this chapter aust
keep a record of the proceedings and enter its findings ana
conclusions.™

Section 53. Section 95-2608s ReCeMe 1947y is amended
to read as follows:

"g5-7608« Reviewe Either the petitioner or the state

—-52-
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may appeal to the supreme court of Montana from an order
entered on the mottem petjtion. Tne appeal shett must be
taken within six—t463% months from the entry of the order.™

Section 54« Section 95-2902y RaCeMe 1947y is amendzd
to read as follows:

"95-2902. R2asonable doubt as to degrse which offense
convicts only of #{owest least offensce Hhen it appears
beyond a reasonable doubt that the defendant has committed s
pabtie an offenser-end but there is reasonable ground--of
doubt +n——nhich——of—tno—of‘nore—degrees as_tg _whether he is
guilty of 'a’'given offense or gne or _more lesser _included
offensess he ecan may only be convicted of the }owest—of-such
degrees-—onty gredtgst includéd offénse apout which there is
no reasonable doudt."

Section 55. Section 95-3004s ReCaMa 1947y is5 am2nded
to read as follows:

#95-3004+ Fhe-burden Byurden_of fhe state in 2 homicidea
triala te¥{l) 1In a homicide trialy before an extrajudicial
confession may be admitted into evidencey the state must
introduce independent evidence tending to establish the
deathy and the fact that the death was caused by a criminal
agencys

tb+{2) In a deliberate homicides knowlzdge or purpose
may be inferred from the fact that the accused commititzad a

homicide and no circumstances or gf mitigations excusey or
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fjustification appear."

Section 56 Section 95-3011y Rel=M. 1947 is amended
to read as follows:

"35-3011. Competency of husband-snd-wife-as-witnesses
spousese Except with the consent of bothy or in cases of
criminal violence upon-ome by gne _upon the othery ar-tn-case
ef abandonmenty or neglect of children by eitner partys or
of abandonment or neglect of the-wife one by the nmosband
others neither muospand--nor-—-wife spouse is a2 competent
witness for or against the other in a criminal action or
proceeding to which one or both are parties.™

Section 57T« Section 95-3012s RaCeMs 1947y is amznded
to read as follows:

"95-3012. Testimony of person legally accountable. A
conviction cannot be had on the testimony of one responsible
or ‘teyally accountable for the same offenses as agefined in
section 94-2-106y unless ke the testimony is caorroborataed by
other evidencey which in itselfy and without the aig of the
testimony of the one resaonsible or legally accountable for
the same offsnsey tends to connect the defentant with the
commission of the offensets e£nd-the Ing corroboration is not
sufficienty if it merely shows the commission of the
offensey or the circumstances thereocf."

Section 58« Section 95-3110s ReCaMse 1947y is amended

to read as follows:

Y-
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“g5-3110« Rights of accused persons —— application-for
writ-—of habeas corpuse (1) No person arrested upon such
warrant sha¥¥ pay be delivered over to the agent whom the
executive authority demanding him shatd-have has appointed
to receive him unless he shatk—be is first taken Fforthwith
without _delay before a judge of a court of record in this
statey who shall inform him of the demand made for his
surrender and of the crime with which he is chargedy and
what that he has the right to demand and procure legal
counselts

12) and——if Jf the prisoner or his counsel shati-stsote
states that he or they desire to test the legality of his
arrests the judge of aueh the court of record shall fix a
reasonable time to be allowed him within which to apply for
a writ of habeas corpuse When such the writ is applied fors
notice thereofy and of the time and place of hearing
thereony shall be given to the prosecuting officer of the
county in which the arrest +s was made and in which the
accused is in custodyy and to the satd agent of the
demanding state."

Section 59« Section 95-3113s RaCeMe 1947y is amended
to read as follows:

"95-3113e Arrest of accused before making of
requisitions {l) A judge or magistrate of this state _sholl

issue a3 warrant directed to any peace officer commandin, the
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officer to apprehend the person named therein wherever the
2rson may be found in this state and to bring the persen
before the game or any otbher judges magistrates or court who
or _which may be available in or convenient of access to the
place where the arrest is made to answer the charge _or
complaint and affidavit whegever: wWhenever

(3] wany 3 person within this state shal¥-—be js charged
on the opath of smy 3 credible person before eny the judge or
magistrate eof-this—state with the commission of amny g crime
in any;othef another statey andas except in cases arislné
under sect¥on 95-3106a with having fled from justicey ory
with having been convicted of a crime in that state and
having escaped from confinementy or having broken the tarms
of his bails probations or paroleyi or

ib) whemever g complaint shal}--have—-been iz made
before any the judge or magistrate ¥n—-this—state setting
forth on the affidavit of smny 3 credible person in another
state that a crime has been committed in sueh the other
state and that the accused js believed to b2 inp.  this state
and has been charged in sseh the gther state with:

fil the commission of the crimey ands except in cises
arising under seetion 95-3106y Mmas having flea from
justicevi or

{ii) with thaving been convicted of a crime in that

state and having escaped from bailes probations or paroles

-66-
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and-is-believed-to-be-in-this-stater-the-judge-or-magistrate
shatt-—-issde--a—-warrant-—directed--to--any--peace--officer
commanding——h+m—-to-—apprehend--the--person--nemed--thereiny
wherever——-h=—-may--pe-—found-in—this-statey-and-to-bring-him
before-the-same-cr-any-other—juodgey-magistrate-or-court-—-who
or--which-may—be-avaitabte-in—or-convenient—of-access-to-the
p%ece—uhefe—the—errest—may-be~—madev-—to——ans-er--charge——er
complaint-and-affidavit-and-a

{21 A certified copy of the sworn charge or complaint
or angd affidavit upon which the warrant is issued shall be
attached to the warrant."

Section 60 Section 95-3117y ReleMe 1947y is amended
to read as follows:

*95-3117« Extension of time of commitment adjournment.
If tha accused is not arrested wunder the warrant of the
3overnor by the expiration of the time specified in the
warrants Donde or undertakings a judge or magistrate may
discharge him or may recommit him for a further pericod of
sixty—4$50% days or a supreme court justice or ecounty
district _court judje may again take bail for his appearance
and surrenders as provided in section 95-3116, but-with for
a period not to exceed sixty-+60} days zfter the date of
sueh the new bond or undertakinge”

Section 6le Section 95-3120s ReCeMa 1347y is am2nded

to read as follows:
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"g5-3120. Guilt or innocence of accuseds when inquired
intoe The guilt or innocence of the accused as to the crime
of which he is charged may not be inguired into oy the
governory or in any proczeding after the demand for
extradition accompanted-py-a-charge-—cf-crime—in-—tegal-—form
ss——abevye provided for _ia _95-3103 shalt}--have has been
presented to the governory except as it may be involved in
identifying the person held as the perscn charged with the
crime.™

Section 62. Section 95-3123y ReCeMe 1947y is amznded
to read as follows:

"95-3123. 4pplication for issuance of requisition——by
whom-made-——contents. ¥w{l} When the return to this state of
a person charged with g crime in this state is reguireds the
prosecuting attorney shall present to the Jovernor his
written application for a reguisition for the raturn of the
person chargedye #+r——which The application shall state the
pname_of the person so chargedes the crime chargjed against
hime the approximate times placea anc circumstances of its
commissiony and the state in which he is believed to obes
including the Tlocation of tha accused therein at the time

the application is mades and--certifying It _shall certify

thaty in the opinion of the sa+d prosecuting sttorney th=
ends of justice require the arrest and return of the accused

to this state for trial and that the proceeding is not pging
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instituted to enforce a private claime

+¥w(2) When the return to this state is required of 3
person who has been convicted of a crime in this state and
has escaped from confinement or  broken th2 terms  of his
baits probations or paroles the prosecuting attorney of the
county in which the offanse was committzdy the parole boards
or tha warden of the institution or sheriff of the county
from which the escape was madey shall present to the
Jovernor a written application for a requisition for the
return of sweh the personys +n—which IThe application shall
pe-stated 5tate the nam= of the persony the crime of which
he was convictedy +th: circumstances of his escape from
confinement or of the breach of the terms of his bail,
probations or paroler and the state in which he is believed
to pes including the location of the person therein at the
time the application is mades

F1¥w(3) Tne application snaltl be verified by
atfidavity shatd-be executad in duplicates and shabi--be
accompanicd by two certified copies of the:

{3) indictment returnedy; or

{b) information and affidavit filedyi or-of-the

{c) complaint mads to the judge or mayistratey stating
the offense with which the accused is chargedri or-sf-—tnre

{d) judoment of convictioni or

[e) of-the sentence.
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{4) The prosecuting officery parole poardy wardeny or
sheriff may also attach such further affid:vits &and other
docum-nts in dupiicate as he shatt-deem considers ropar tg
oe submitted with sued thz application.

{51 Bne copy of the applications with the action of
the government indicatad by endorsement thereons and onz of
the certified copies of the indictmanty complsinty
informationy and affidavitsy er--of-—the judioment of
convictiong or of-the sentence shall be filed in the office
of the secretary of state to remain of record in that
officeze The other copies of all papers shall be Fforwarded
with the governor®s requisitione”

Section 63e Section 95-3125s¢ ReCeMe 1947+ is am2nded
to read as follows:

HG5-3125. Ho—-fae——to-—be--patd-—te—-pupnitec——officer
proecoring———surrender Restrictions __on caompensation for
assisting return of fugitivee No compensations feas or
resard of any kina eeam may be paid to or rec=ived by a3
sublic officer of this statery or other persaony for a service
rendered in precuring from the governor the demand mentioned
in seeeton 95-31243 or For the surrencer of the fugitiv.y or
for conveying him to this stater or detzinin- him therwin,
except as provided for in swch--seetyon 95-3134 and
$5=313%s1."

Section %4« Section 95-3124% el ete 1947, is amznded

-FO-
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to read as follows:

"95-3129« Nonwaiver by this state. Nothini contained
in this act containee—shald may be deemsd—-to--comstituts
considered a3 waiver wy this state of its righty powery or
privilege to try suweh the demanded person from for a3 crime
committed within this statey or of its rignte powers or
privilege to rejain custody of sueh the person by
extradition proceedings or otherwise for the purpose of
trials B sentencey or punishment for amy 3 crime committed
within this statevi nor shel}} may any proceedings had under
this act which result inv or fail to result iny extradition
be deemed considered in_any way 2 waiver by this state of
any of its rightsy privilegess or jurisdiction +n——any——way
whatsoever.”

Section &65. Section 95-3206s RalaMs 1947y is amended
to read as follows:

"$5-3206. DOrderss recordse raport =—-_ reviewabilitys
confidentialitye (1) Decisions of the ocard shall pe by
majority vote. The orders of the board are not reviewable
except as to compliance of with the terms of this acte

12} The department of-institutions shall keep a record
of the board®'s acts and decisions available to the publice.
Howevary al¥ social recordss including the pre-sentesnes
presentence reporte the pre—-parots preparple reports and the

supervision history obtained in the discharge of official
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duty by the departments shall be confidential and shall not
bhe cisclesed directly or indirectly to anyone cther than the
members of the board or o judjee The board or & court may ia
its discretions when the best tnterest jntoerests or walfarz
of a particular defendant or prisoner makes such action
desirable or nelpfuls permit the inspection of th: report or
any parts thereof by the prisoner or his attorney."

Section 66« Section 95-3214y RaCeMe 1947y i35 amanded
to read as follows:

"35-3214. Parole authority and proceduree (1) ¥Fhe
subject__to the following restrijctionss the Ddoard shall
release on paroley by appropriate ordery any person confined
tn the Montana state arisons except persons under seniance
of d2aths when in its opimion there is reasonible
probability that the prisoner can be released without
detriment to himself or to the communityr—provides:

(a} Fmat--moe No convict serving a time sentence shati
may be paroled until he has served at lsast one-guarter
tt74r of his full terms less the good time asltrowances-offy
2e¢ allowance provided fQr in seet+on B0O-1905+y _or 12 142

¥2ars _upon nis _terms whichaever js_lesss. axecemt—that-no Ng

convict designated a cersistant felony offenuer undear
seettren  95-2206.5 may be paroled until he has serwvad at
Teast one-tnird ¢:#3% of nis full terms less thz good time

altowances——-offy—-as allowangs provided for in sect+on

-72~
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80-1905s or L7 1/2 ygars uwpQo his torms whichevor is lesse #
first-offender-serving—a-time-sentence-may-be-naroted-—nfter
he-—has--servedy——upen——hts——term-—of-——sentencey——twelve—and
one—hatf-{tiL-1f2y-yearss——A-perststent——fetony—-offender--as
defined-—in-—section——-35-2286s5--may-be-peroted-after-he-has
servedy—uson—his—term-of-sentencey—-seventeesn——and-—-one—haltf
tiF-tF2y—yearsy

(b} No convict serving a life sentaence sha}l may be
paroled until he has served thirty—{30} yearss less the good
time sttowences—-offy—-as gilowance provided for in section
80-1905

{2) A parole sball be ordgered only for _the bgst
interests of society and not as ap oaward of clemency or 2
reduction of sentence or pardons A prisoner shall be placed

on_parcle only whzn the board pelieves that he i3 _aple _and

willing to fulfill the obligations of a law—abiding citizene
+2¥(3) {a) Within two——-+42% months after his admission
and 2t such intervals thareafter as it determinasy the board
shall consider all  pertinent information r=jarging <ach
prisoners including the <circumstances of his offenses his
pravicus social history and criminal records his conduct,
empleoyments and attitude in prisony and the raports of and
any physical and mental examinations which have been madee.
+3¥{h) Before ordrring thz sarole of any prisonery tha

board shall interview hims. A-parote-shatt--pe--ordered--onty

73~

1C

11

12

13

14

16

17

18

22

23

res

LC 0040701

tor-—tne--best-—interest——of--societyry-—-not-—-as--sn-aAward-of
clemency-or-a-rsduction-of —sentence—or——pacrdons——A--prisonsr
shatt--re-placed-on—parote-only-when—the-doard-setieves—that
he-ts-apte-ond-witting-—to——futfitt—the--ontigutions——nf——n
}aw-apiding-citizens

{4) _{a} Every prisoner while on parole snall ramain in
the 1lejal custeody of the institution from wihich he was
releasady but shall be supject to the orders of the boarde

Lb) _When an order for _parole i3 _issueds it _shall
recite the conditions thercofe

t4¥(5} The board may adopt any other rules it
considers proper or necessaryy with respect to the
eliginility of prisoners for paroler mand the conduct of
parole hearingssy wor ang conditions to be imposed upon
parclaeess When-an—order—for-parole—+s—issuoed—+tt-shali-reeie=
the-conditions-thereofs"

Section ola Section 95-3215¢+ RaeleMe 19474 is amanded
to read as follows:

M35-3215,. Eonditionat-reteass Dyration of perolz. A
prisoner on parcla who has sarved one—fourth tiFf4Yy of his
term or termse less the good time allewsnees allowances or 3
persistent felony offander gn_ _parols who has s 2rved
one—third ++#3Y of his term or termss lass thg good time
attowances 3llowances is considered released on parole until

the expiration of the maximum tarsm or terms for which he was

—-74-



10

11

£2

14

15

16

17

19

23

21

23

24

25

LC C040/01

sentenceds t2ss the jJood time attowances--as a]llowance
yroviided for in seetton BO-1905.%

Section 6Be Saction 95-3306y ReCeMe 1947y is amznded
to read as follows:

"95-4306. Supervision on paroleese (1) The department
shall retain custocy of 311 persons placed on parol: and
shall supervise the persons during their parole period in
accord with the conditions set by the board.

{2) The department shall assign personnel to assist
persons eligible for parole in preparing & rarole plane
Department personnel shall make & report of their efforts
and findings to the board prior to its consideration of the
case of the eligible persone

(3) A copy of the conditions of his parole shall be
signed by the parolee and jiven to him and to his probation
and parole cofficery who shall report on his projr2ss under
the rulzss of the hoarde.

{4} Tne propation and parole officer shall reqularly
advise and consult with the parolzes assist him in adjusting
to community lifece ang inform nim of the restoration of his
rights on successful completion of sentences

{5} The probation and parole officer shall keep such
recor<s as the Soard or department may requirz2e All records
shall be antered in the master file of th2 indiviguulae™

Section &%« Section 95-3308y ReCeMa 1947y is amended
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to resc as fullows:
Man— 21y . Return of parole violatore. (1) {2} At ..oy
time Z2urin. relzase on parol.- or conditional rela. s+ th:
dupsrtment mey  issue o warrant  for  the  orrest of th

released priscner for wiolattens vyioglatigp of way of the
conditions >f releasey or a notice to appzar to answer “o 3
charge of violations. Suweh The notice snall be sarved
personally upon the prisonere The warrant shall  autharic:
all officers named therein 0o return speh th:s srisonsy o
the actual custody of the penal institution from whica he
wzs releaszdy or to any other suitable detention facility
designated oy the dspartmant.

{b) Any probation end parole officer may arrest such
the prisonsr without a warranty or may d2putize any >iner
officer with power to arrest to do so by giving him a
written statement satting  forth that tae prisonar hess #n
the judiment of sadd nz probation and parole officery
violated the conditions of his releases Sweh Thg writtan
statement delivarad with the orisoner by the arrasting
officar to the official in charye of the institution from
which the prisoner was released or other place of detzntiony
shall be sufficient warrant for the detantion of thoe parola:
or conditional releasee. The probation and parale officary
after wmakin., an arrests shall presant  to the dzcaining

autheritias 3 similar statement of thes circumstances of

I
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violatione

{c) Pending hearinay as hereinafter orovided in
subsections {2)_and_ (3)+ upon any charge of wviolationy the
Lrisoner mayy if circumstances warrants b2 incarceratad in
suen the institutione.

{ ) 43) Aft.r the arrest of sard thz prisonersy a
hearing shall be held within a reasonahle timays unless suen
the hearing is waived by the paroleesy to detegmine whother
there is probable cause or reasonable grounds to believe
that the arrested parolee has committed acts which would
constitute a violation of parole conditionse An independent
officers who need not be a judicial officers must preside
over thts the hearinges Fhie The hearing must be conducted
at or reasonably near the place of the alleged parole
violetion ur arrest and a3 promptly as conveniant aftor
arreste The parolee must be «qiven notice of this Lhe
naarir- and must be allowed to apoear 2nd speak in his own
ha2nalf and introduce relovant information to  the hearinas
offic=ra

+3¥(0) The hearings officer shall makz & summary of
what transpires at the hearing in terms of the responses and
20sition of tine parolee and the substance of the documont.
or evidence given in support of parole ravocation and-of-the
paretesls—-mositien. Based on the information ivan to himy

the hearings officer must shall determine wheth:r ther- is

-17-
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procbable cause to hold the parolee fer the final decision of
the board of pardons as  specified provided in ssetvon
95—-321+F subs2ction (3}«

12} _{a) 1f the hearings offic2r determines that there
is probable cause to beliave that the priscner has vioclated
a condition of his paroley the preobation and parole officer
shall immediately notify thz2 board and shall submit in
writing a report showing in what manner the prissner has
violated the conditions of releases and-th+s This report

shall be accompanied by the findings of the hearings

officere

{b) Thereupons the board shall cause the prisonesr to
De promptly brought befor: it for a hearing on the wviolation
char gedy under such rules and-regu¥atfons as the board may
adont. If the wviolation is establisheds the board may
continu2 or revoke the parole or conditional relsasey or
@nter such other order as it may se= fite

t43(C} A-—prisoner—-fer-mhose~return-s-warrant—has—peen
Fesg~d-shally—after—the-issuance—of-soch-warranty-+f-—+tt-—-+s
found-—that--the——warrant-—cannot-—be——seryndy——be——doemeg—=
fogieive—or—to-have—fied-—from-—fostie=s If ¢ shAxt}--Bcp=ar
appzars that hs has violatad the provisions ot his rel-:sey
toe board shall determipe whether the time from the issuin-
of sweh tag warrant to the dote of his arresty or dony part

of ity—sma¥t wil]l be countea as time szrved undsr the

-78-
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sentencey shatl-be-determined-by-the-bhoard.
{4) & prisoner for. whose r2turn a warrant bas Leen

issued shall, after the issuance of the warrants §if _it _is

found _that the wacrant _capnot L2 serveds be consideraed a
fugitive or to have fled from justicee™

Section 70. Repealere Sactions 16-2615¢ 16~3403,
95~103 through 95-108s 95-2211ls and 95-3233y ReCaMe 1947,
are repealed.

—-End-

-7 G-
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L.C 0040

TO GENERALLY REVISE AND CLARIFY THE LAWS RELATING TO

CRIMINAL PROCEDURE.

(This summary does not include discussion of routine form
or grammatical changes.)

Section 1.

95-101.

Application.

Added "all" to clarify.

Changed "These provisions" to "This title" to clarify.

Section 2.

95-302.1.

Jurisdiction of justices' courts.

New section to replace 95-392 which is being moved to the
title on the judiciary by recodification - aid recodification.

Section 3. 95-501. Mental disease or defect excluding
responsibility. Changed "terms" to "term", "re-repeated" to
"repeated", and "otherwise" to "other" - apparent errors.

Section 4.

95-507.

Determination of irresponsibility

on basis of report - examination by psychiatrist chosen by
state or defendant ~ psychiatric testimony upon trial. In

subsection (4), clarified "his" and "He".

Section 5. 95-509, Admissibility of statements made
during examination or treatment. Rewritten for clarity.
Changed the internal reference to 95-505, 95-506, and 95-508
to a reference to the chapter - apparent error, 95-507(b)
also provides for examination of the defendant and there is
no apparent reason for a distinction. "This chapter", rather
than a list of sections, was used for simplicity and to pro-
vide for future amendments.

Section 6. 95-603. Issuance and service of arrest
warrant upon complaint. Rewrote subsection (3) to clarify.
In subsection (4) (c¢), clarified "he" and deleted last part
to correct conflict with 95-1105.

Section 7. 95-704. Grounds for search warrant. Clarified
"him". Moved paft Of introductory sentence to new subsection
(1) - clarify and correct apparent error.
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Section 8. 95-719. Stop and frisk. Made use of "he"
and "him" consistent. In subsection (4) (b), changed "probably"
to "probable" - apparent error.

Section 9. 95-1001. Right to counsel. Added new subsection
(2) to bring in line with Argersinger v. Hamlin, 407 U.S. 25 -
constitutionality. 1In subsection (1), deleted "of record"- repre-
sentation by counsel is constitutionally required in all courts.

Section 10. 95-1005. Remuneration of appointed counsel.
In subsection (1), deleted "action or" and "at law" - super-
fluous. 1In subsection (2), deleted "or police" as redundant -
city court is the new name for police court; rewrote to
clarify that the compensation, as well as "reasonable costs",
is chargeable.

Section 11. 95-7104. Bail set in warrant - acceptance
by peace officer. Changed "police" to "peace" in last sentence -
consistent terminology.

Section 12. 95-1118. Form of conditions of bail,
Deleted "bond" in two places to clarify that all forms of bail
are covered. Deleted "subject to" to clarify.

Section 13. 95-1119, Bail on a new trial., Added "or"
to clarify and correct apparent error.

Section 14. 95-1120. Persons prohibited from furnishing
bail., Added "acting iIn an official or professional capacity" to
clarify that situations such as bailing out a family member are
not covered. .

Section 15, 95-1121. Guaranteed arrest bond certificates.
Rewrote subsection (2) (a) to clarify. In subsection (3)(a),
added "or" to clarify. In subsection (3) (b), deleted "which ...

certificate” as superfluous and added "automobile" to clarify.
In subsection (3)(b) (i1), deleted "that" ~ clarify and apparent

error.

Section 16. 95-1122. Motor vehicle violations -~ certi-
ficates accepted in lieu of cash, Corrected run-on sentence
by ‘inserting "A guaranteed arrest bond certificate™ and re-
wrote last sentence for clarity.

Section 17, 95-1406. Advice and assistance to grand
jury - who may be present - stenographer, transcript of
testimony. In subsection (2), deleted "of the county" as
superfluous and rewrote the subsection to clarify. In sub-
section (3), added "acquired" to clarify. ~In subsection (5)
(c), deleted two obsolete references to "accusation" -
complaint, information and indictment are the only current
methods for bringing a criminal action.,
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Section 18. 95-1407. Subpoena of witnesses. Added
"foreman of the" to clarify who signs the subpoena. Rewrote
the last sentence to clarify, deleting "upon...them" as
superfluous.

Section 19. 95-1408. Reception of evidence, In sub~-
section (1), added "or" to clarify.

Section 20. 95-1502. Commencement of prosecutions.
Deleted last phrase of subsection (1) - refers to repealed
chapter, -

Section 21, 95-1504. Joinder and discharge of offenses
and defendants. Deleted four references to "accusation" -
see section 15. 1In subsection (1), deleted "of crimes or
offenses" ~ superfluous. In subsection (6), clarified "it".

Section 22, 95-1506. Procedural requirements - persistent
felony offenders. ~Changed "prior convicted felon" to "per-
sistent felony offender" - update terminology. Changed refer-
ence to 94-4713, which has been repealed, to reference to
95-1507 and 95-2206.5. Although technically only 95-1507
is the successor of 94-4713, there is no apparent reason for
distinguishing procedural requirements for 95-2206.5.

The failure to specify either section was apparently an over-
sight and including both should avoid challenges as to
constitutionality.

Section 23. 95-1507. Sentencing of persistent felony
offender. Rewrote and reorganized section to separate out
definition of persistent felony offender to aid recodification
and clarify. (Note that normally old subsection (2) (¢) would
be included in the definition in new subsection (1). However,
this is not possible since 95-1507 and 95-2206.5 have different
age requirements.) In subsection (1) (b), changed "offenders
released" to "offender's release" and "previously" to "previous" -
apparent errors.

Section 24. 95-1704. Time of making motion., Added
"provided...95-1702™ to clarify what motion.

Section 25. - 95-1706. Effect of determination. Added
"have" and deleted ™must be" - grammatical clarity. Clarified
Ilit" .

Section 26. 9541767. Transfer of trial. Changed "the"
to "a" and added "ordering" to clarify.
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Section 27. 95-1709. Substitution of judge. Changed
"but...apply" to "except in regard" to clarify. Rewrote sub-
section (4) to simplify and clarify its application.

Section 28. 95-1711. Effect of multiple charges and
former prosecutions. In subsection (2) (e), deleted "and" -
apparent error. In subsection (3), deleted "if more than
one" - superfluous. In subsection (3) (b), added "or" to
clarify. In subsection (3)(d), clarified "this subsection"
and changed "any" to "either" to aid recodification by allowing
subsections (3) (d) (i) and (ii) to be punctuated as sentences
and permitting the deletion of "or" at the end of subsection
(3) (d) (i). In subsection (4), changed "and/or' to ", overlap-
ping, or" to correct undesirable usage - see Bill Drafting
Manual, page 22. In subsection (4) {(b), changed "has" to
"had" and "was" to "had been" - apparent errors, added "or"
to clarify, added "on a felong charge™ to clarify and make
consistent with subsection (3) (b), changed "which" to "the"
to clarify, and changed "of" to "for" - apparent error. In
subsection (5), added "one or more" to aid recodiflication
(see subsection (3)(4)).

Section 29. 95-1803. Discovery, inspection, and notice.

Deleted subsection (b), unnecessary and redundant. In sub-
section (2) (b), changed "the" to "this" to clarify what rule,

changed "continuation" to "continuance" - apparent error,
and clarified "above". In subsection (3) (a), changed
"insanity" to "mental disease or defect" - obsolete termi-
nology. In subsection added "of the witness" to
clarify.

Section 30. 95-1810. Witness from another state summoned
to testify in this state. In subsection (1), deleted "com-
menced..." as redundant and changed "will" to "shall" to
clarify. Rewrote subsection (2) to clarify. 1In subsection
(3), clarified "hereinbefore...provided" and deleted "to be...
for" as redundant.

Section 31. 95-1909. Trial jurors. In subsection (1),
added "the names have been" to clarify. In subsection (2)(a),
clarified "who...exempted", deleted "of the Civil Code" as an
obsolete reference, and deleted "which by...code" as super-
flous. Rewrote subsections (4) (b) (i), (4) (b) (ii), (4) (b) (v1),
and (4) (b) (x) to clarify. In subsection (4) (b) (viii), changed
"with entertaining of" to "having" - apparent error. In
subsection (6), deleted reference to justices' and police
(city) courts - redundant with 95-2005, and deleted reference
to civil cases in last sentence - conflict with 93-1205.
Although 93-1205 was last amended 'jpn 1971 and 95-1909(f) (now
95-1909(6))in 1974, the reference to civil cases in 95-1909 (f)
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was apparently accidental. The legislature knew it was
amending a section that is part of the title on criminal
procedure, just as it knew that 93-1205 is in the title on
civil procedure. Also in subsection (6), added last sentence
to correct apparent error of omission. Minor rewording of
subsection (7% for clarity.

Section 32. 95~1915. Verdict. Deleted fourth para-
graph - obsolete references to degrees of a crime.

Section 33, 95-2004. Trial in justices' and city
courts. Reworded subsection (1) (a) to incorporate language
of 95-2005(a) to aid recodification. Added "wEenever...five only"
to subsection(3) to clarify and avoid an unconstitutional inter-

pretation.

Section 34. 95-2005. Formation of trial jury. Deleted
former subsection (a) - incorporated into 95-2004 to aid
recodification. ' Minor rewording of new subsection (1) to
clarify. Added "one" in subsection (2) to clarify. 1In
subsection (4), updated internal reference - 95—1509 is
being amended.

Section 35. 95-2006. Verdict. In subsection (1),

i1fy.

added "it" to clarify. Reworded subsection (2) to clarify.

Section 36. 95-2007. Sentence and judgment. In sub-
section (3), deleted redundant language and inserted reference
to several sections to clarify. (After recodification, these
sections will constitute a part of a chapter and, thus, the
internal reference will be simple.)

Section 37, 95-2009., Appeal. 1In subsection (1), deleted
obsolete reference to jury box No. 3 (no longer exists) and
added correct internal reference.

Section 38, 95-2010, Disqualification of magistrate
or justice of the peace. Deleted nine references to "justice"
as unnecessary and confusing; "magistrate or justice of the
peace" adequately covers all lower court judges. In sub-
section (2),changed "but...apply" to "except in regard" to
clarify. Rewrote subsection (4) to simplify and clarify
1ts application.

Section 39. 95-2101., New trial. Moved old subsection
(3) to new subsectIon (2) (b) to simplify and aid recodification.
In subsection (2) (¢) (iii), deleted obsolete reference to
degree of a crime.

Section 40. 95-2202. Rendering judgment and pronguncing
sentence. Qualified subsection (2) to avoid conflict with
95~1916.
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Section 41, 95=-2206. Sentence. In subsection (1),
deleted reference to "crime" - redundant with "offense".
Moved paragraph at end of former subsection (2) to follow
former subsection (5) and clarified application - credit for
jail time applies to both deferred and suspended sentences.
(See In the Matter of Robert J. LeDerma, 33 St. Rep., 902 (1976),
in which the Montana Supreme Court stated that the two types
of sentences are as a practical matter very similar.) 1In

subsection (1) (d), added "as provided" -~ apparent error. In
subsection (1) (e), changed "or" to "and" - apparent error.
In subsection (2) (a) (v), changed "or" to "an - apparent

error. In subsection (2) (b), added reference to city and
municipal courts - apparent error. In subsection (3), added
"magistrate, or justice of the peace" to clarify, deleted
"Thereafter" - superfluous, and changed "this" to "his"-
apparent error,

Section 42, 95-2206,1. Sentence to death. Reworded
to aid recodification; this section will be incorporated
into 93-2206.

Section 43, 95-2206.5. Designation of persistent felong
offender for purposes of parole eligibility. Deleted redun-
dancies with 95-1507 and reworded to aid recodification. In
subsection (2), clarified "of".

Section 44. 95-2209. Entry of judgment. Deleted reference to
"judgment roll" to update. No other references to it appear and it
has been abolished in civil cases.

Section 45.-95A2224. Penalty for treating prisoner as
involuntary servant. Rewrote to clarify apparent intent.

Section 46. 95-2229. Disposition of traffic fines
collected from juveniles. In the first paragraph, clarified
"resulting from" and added "or" to clarify. 1In subsection
(1), changed "police" to "peace" in two places for consistent
terminology. Minor rewording of subsections (3) and (4) to

clarifx.

Section 47. 95-2403. Scope of appeal. In subsection (1),
changed "code" to "title" to clarify. In subsection (2) (b),
updated internal reference -~ 95-2101 is being amended.

Section 48. 95~2426. Action reviewing court may take.
In subsection (3), changed reference to degree of crime to
reference to included offense - update terminology.
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Section 49.through 53, 95-2601, 95-2604, 95-2605, 95-
2606, 95-2608. Changed references to motion to references
to petition to make terminology in the chapter consistent.,

Section 54. 95-2902, Reasonable doubt as to which
offense convicts only of least offense. Completely rewrote
to delete obsolete references to degrees of an offense and
replace them with references to included offenses, Added
"beyond a reasonable doubt" in the first clause to clarify.
Deleted "public" and "ground of" as meaningless.

Section 55. 95-3004. Burden of the state in homicide
trial. 1In subsection (1), added "the fact" to clarify.
In subsection (2), changed "or" to "of" - apparent error.

Section 56. 95-3011. Competency of spouses, Corrected

discriminatory phrase "neglect...".

Section 57. 95-3012. Testimony of person legally

accountable. Changed "he" to "the testimony" to clarify.
In the last sentence, added "if" - apparent error.

Section 58. 95-3110. Rights of accused persons -
habeas corpus. In subsection (1), last clause, changed
"what" to "that" - apparent error.

Section 59. 95-3113. Arrest of accused before making
of requisition. Moved part of paragraph to new subsection
(1) to clarify and aid recodification. In subsection (1) (b),

e

moved last clause "is believed..." to clarify and changed
Note that

"has" to "having" - apparent error. "of this
state" was moved to subsection (1). In subsection (2),
changed "or" to "and" - apparent error.

Section 60. 95-3117. Extension of time of commitment
adjournment. Added "the" to clarify. Changed "county" to
"district court" - apparent error. Changed "but with" to
"for" to clarify.

Section 61. 95-3120. Guilt or innocence of accused,

when inguired into. Clarified "above" by inserting appro-
priate internal reference (95-3103). Deleted "accompanied...
form" - redundant with 95-3103.

Section 62. 95-3123. Application for issuance of
requisition. Reworded subsections (1) and (2) to clarify.
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Section 63, 95-3125. Restrictions on compensation for
assisting return of fugitive., Added reference to 95-3134.1 -
apparent error.

Section 64. 95~3129. Nonwaiver by this state. Changed
"from" to "for a" -~ apparent error. Deleted "a" before

Section 65, 95-3206. Orders, records, report - review-
ability, confidentiality. Changed "of" to "with the" -
apparent error. Deleted "of institutions" - "department"
is defined.

Section 66. 95-3214. Parole authority and procedure.
Added " Subject..." to clarify. Rewrote subsection (1) (a)
to clarify that the lesser of one-quarter of the term and
12-1/2 years (or one-third of the term and 17-1/2 years in the
case of a persistent felony offender) must be served in order
to qualify for parole and to clarify the reference to the
good time allowance provided for in 80-1905. Moved part
of former subsection (3) to new subsection (2) to aid recodi-
fication and clarify. 1In subsection (3) (a), changed "and"
to "any" - apparent error. Moved part of old subsection (4)
to new subsection (4) (b) to clarify and aid recodification.
In subsection (5), added "any" to clarify and changed "or"
to "and" -~ apparent error.

Section 67. 95-3215., Duration of parole, Clarified
"good time allowancés™ - see 80-1905. Added "on parole"
after "persistent felony offender" to clarify.

Section 68. 95-3306. Supervision on parole Added
"and" in subsection (4) to clarify.

Section 69. 95-3308, Return of parole violator.
Changed "violations™ to "violation" to clarify. In sub~
section (})fc), clarified "hereinafter". 1In subsection (2)
(b), clarified first sentence and corrected incorrect internal
reference to 95-3217. Moved part of former subsection (4)

(pow gubsection (3) (c) to new subsection (4) to aid recodi-
fication.

Section 70. Repealer. Sections 16-2615 and 16-3403

conflict with 95-810. Property f = .
(coroner) . perty found on body = tc whom delivered




Section 95-2211 is unnecessa redundant. It refers
to Chapter 25, and Chapters Zf ané ig are being combined.

Sections 95-103 through 95-108. Adoption of rules .of criminal
procedure (formerly 95-2801 through 95-2806) are obsolete.

The power they confer expired on January 1, 1969 (see 95-107,
formerly 95-2805).

Section 95-3233, The legislature attempted to repeal
this section in 1972 but designated its former section number
(94-9851) instead of the correct section number. Suggesting
repeal now in case the 1974 repeal was ineffective. If the
1974 repeal was effective, this repeal is a harmless nullity.
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SERATE BILlL NC. 3¢C

INTRODOCED EBY HAZELBAKER

A BILL FOR AN ACT ENTITLED: ™AR ACT TO GENERALLY REVISE ANC

CLARIFY THE LAWS RELATING TO CRIMINAL PEOCEDURE.™

BE IT ENACTED BY THE LEGISLATORE OF THE STATE CF ¥OMTANA:
Section 1., Section 95-1C1, R.C.®. 1947, is amended to
read as follows:
"35-101. Seepe Application. ZThese—prewvieiens This

shail govern the ©procedure in all the courts of

title
#ontana in all criminal proceedings except vhere provision
for a different procedure is specifically provided by law.™

Section 2. There is a wnev BR.C.8. secticn numbered
95-302,1 that reads as follows:

95-302, 1. Jurisdiction of justices! CONTts. The
justices' courts have crisipal Jjurisdicticn as authorized by
93-410 and 95-302.

Section 3. Secticn 95-501, R.C.E. 1947, is amended to
read as fellows:

"95-501T. HMemntal disease or defect excluding
responsibility., +a)}f{1) 2 person is n©pct responsible for
crimipal conduct if at the time of such conduct as a result

of pental disease or defect he 1is unable either to

appreciate the criminality of his conduct cr tc confcre Lhis
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conduct to the reguirements cof law.

b4 [2) As used in this chapter, the %exss tep® “"mental
digease or defect® does not inclode an abnpcreality
manifested only by se-xepeated repeated crieinal or
etheswise gther antisocial conduct.”

Section 4. Section 95-507, B.C.H. 1987, is amended to
read as follcws:

"95-507. Deteraination of irresponsitility on basis of
report — ascess—te—defendaii— by —pesrebistirint—ef—hie—oun
eheiee examination by psychiatrizst chosen by state _gr
defendant —— £foem-ef—emperd psychiatric testimony whes-issse
of-roaponeibilitydic—eried upop_trial. (1) If the report
filed under seetien 95-505 finds that the defendant at the

time of the crisinal conduct charged suffered from a pmental
disease or defect which rendered his urable to appreciate
the crimipality of his comduct or to ccnfcra his conduct to
the requiresments of lawy and the court, after a bearing if a
hearing is requested by the attorney prosecuting or the
defendant,- is satisfied that the mental disease or defect
was sufficient to exclude rtespomsibility, the court on
potion of the defendant shall enter judgment of acquittal on
the ground cf mental disease or defect excluding
responsibility.

{2) Whea If either the defendant or the state wishes

the defendant to be examined by a gualified psychiatrist or

-2~ SB 30
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cther experty selected ty the coe proposing the exasination,
the 2xaminer shall be permitted to have reasonabkle access tc
the defendant f&: the purpose of the exawminaticna.

{3} DOpon the trial, any psychiatrist who reported
under sesties 95-505 may be called as a witbess by the
prosecuotion or by the defense. If the issue is being tried
before a jury, the jury skaldd m3y not be informed that the
psychiatrist vas designated by the court or by the
superintewdent of Wars Springs state bospital. Both the
prosecution and the defense may susmson any other gualified
psychiatrist or other expert to testify, Lut mno one who has
not exapmined the defendant is competent to testify tc an
expert opinior with respect to the wmertal ccendition or
responsibility of the defendant, as distirguished from the
validity of the procedure folloswed byy or the general
scientific propositions stated by another witness.

(4) When a psychiatrist or other expert who has
examined the defendant testifies concerning bis the
defendapt's mental condition, he may make a statement as to
the nature of his examipation, bhis diagnosis of the 1mental
cordition of the defendant at the time of the commission of
the offense charged, and his cpirion as to the ability of
the defendant to appreciate the criminality of his comduct,
e% to confor: his conduet to the requirements of law, or te

have a particular state of sierd which is an element of the

-3~ sB 30

10
1t
12

15
15
16
17
18
19
20
21
22
23
24

25

S8 CCl0,02

offense charged. #e The _expert may wmake any explapatico
reasonrably serving to clarify kis diagposis and opimicn and
may be cross—exasined as to any matter bearing cp his
competency or credibility or the validity of his diagmosis
or opinion.®™

Section S, Section 95-509, R.C.M. 1947, is amended to
read as fcllcws:

"95.509, Shetonente—foi—puEpanes—of jdpissibility of
statesents pade duripg examination or treatsment iwadeissibie
exoept—on-issue—oi-nental-eonrditien. L statement made by —a
pergon——sabjeesnd——4e for the _pyrposes of psychiatric
exasmination or treatment purseAAL—to—seotione——35-806y
35506, —95—508——fer——the—purposes—of provided for inp this

chapter by a pegpgsop saobjected to such examinatice or

treatment shald is not de adeissible in evidence against hia
in any criminal proceeding on any issce cther than that of
his mental ccndition, but-—it-shall-be It _is admissidble wupes

&hat on the issue of his meptal conditiom, vhether cr not it

would be otherwise desmed be_ consideged a privileged
communication; unless suGh-—ctatesead jt constitutes an
admission of guilt of the crime charged.™

Section 6. Section 95-603, B.C.BR. 1947, is asended to
read as follous:

*95.- 603, Issvance and service of arreat warrant upos

complaint. +a}f1] A complaint, as the basis of ap arrest
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varrant, shall be in writing.

48+{2) When a complaint is presented to a court
charging a ©person with the commission of an offense, the
court shall examine uror ocath the cosplainant and =ay also
examine any witnesses.

4er(3) If it appears from the contents cf the
coemplaint and the examination of the cosplainant and other
witnesses, if any, tkat there is probatle cause to believe
that the person against whom the cowplaint was wmade has
comrpitted an cffense, a wvarrant shall be issued by the court
for the arrest of the person complained against. Fs—the The
court, in its discretion ef-the-coust—er-upeh—the—sequost—of
+the-eounty—atteraey, May __issue a sumsons instead of a

warrant.__Opon the request of the county attorpey, the court

shall issue a sumwons instead of a warrant. More tham ope

43y varraot or sumscns say issue on the same cosplaint.

4444} A warrant of arrest shall:

43¥fa) Be be in writing in the name of the state of
Montana or in the name of a wunicipality if a wviclatiomn of a
punicipal ordinance is charged;

42} (b} Se% set forth the nature of the offense;

4+3F [c} Ceommand command that the person against whoa
the cosplaint wvas made be arrested ard brought before the
court issuing the warrtanty or, if ke the judge is absent or

unable to act,; before the nearest or most accessiltle court
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arsest—vas—aadoyIN _THE SARE COUNTY OR THE ADJOIBING _COUNTY,

IF_AN ARBEST IS MADE IN A CODHIY OTHER TEAN THE OHE_JN WHICH

THE _WARRANT WAS _ISSUED_THE ARBESTED PERSON_SHALL RE TAKER

WITHOUT URNECESSARY _DELAY BEFORE__THE_ _NEAREST _AND__HOSJT

ACCESSIBLE JUDGE IN THE COURTY WHEBE THE ARREST WAS_ MADE OR

THE_ADJCINING COUNTY.

44%{d) +Speeify specify the name of the person to be
arrested or, if his name is unknown, shald designate sueh
the person by amy name or description by which he can be
identified with reasonable certainty;

4583 {e]}] Shate state the date when issued apd the
municipality or county where issuedy; and

46+ (f) Be be signed by the judge of the court with the
title of his office,

4e¥ {51 “The warrant of arrest way specify the amcunt of
bail.

4#¥(6) The warrant shall be directed tc¢ all peace
officers im the state. It shall be executed by a peace
officer and may be executed ir any county of the state.
However, warrants issued for the violation of city

ordinances cannot be executed outside the city 1limits,
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except as otherwise provided by seesiens 11-927 and 11-56(."

Section 7. Section 95704, F.C.M. 1947, is aamernded to
read as follows:

"35-704, Grounds for search warrant. Aany Jjudge wmay
isste a search warrant upon the written appligation of any
perscn that—asoffense—bhas-boen oennitted, made under oath
or affirmatior before his the_ judge, which:

41) _states that ap offense has been comajtted;

$a)12) H¢ates states facts sufficiemt tc show probakle
cause for issuance of the warranty}

4b3{1) Parviewdarly particalarly describes the place
or things to be searchedy; and

+4e+{4} Partieulasrdy particularly describes the things
to be seized.™

Section 8. Section 95-719, R.C.E. 1947, is amended to
read as follows:

®"55-719. Stop and frisk. (1) A peace officer may stop
any person he observes in circumstances that give 4he—pease
effieer him reasonable cause to suspect that the person has
coamitted, is cosmitting, or is atout to commit an c¢ffense
involving the use or attespted use cf force against &he a
person or theft, damage, or destruction of property if the
stop is reasonably pecessary to obtain cr verify an account
of the persom's presence or conduct or to determine whether

to arrest the person.
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{2) A peace officer may stop any person he finds near
the scene of an offense that #he—poace—offieer he bhas
reasonable cause to suspect has just been committed if:

(3} +he——peace—offigef he bhas reascnable cause to
suspect that the person has Xnowledge of material aid tc the
investigation of the coffemse; cr

{b) the stop is reasonably necessary to obtain or
verify the person's identity or ar accourt of the offense.

(3) A peace officer may stop any perscn in ccnnection
with an offense that &he-—pease—officer he has prctable cause
to believe has been committed if:

{2} the offense is a felony involving the use cr the
attempted use of force against a perscn cor theft, damage, or
destruction of property; and

b} 4he—peace——officer be has 1reasonable cause to
suspect the person cosmitted the felony; and

{c) {i} the stop is reascnably necessary to obtain or
verify &#s the perscn’s identity to determine whether to
arrest the perscn for the feleny; or

{ii) the peace officer bas reascnable cause to suspect
that the person was present at the scene of the offensey and
the stop is reasonably necessary to obtain or verify the
person's identity.

{4) A peace officer who has lawfully stogped a Fpersos

under this section may:
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{a) frisk 4wa% the perscn and take other reasonably
necessary steps for protecticn if the-peaece—eoffieer he has
reasonable cause to suspect that the rersom is armed and
presently dapgercus to the——pesse——effiger him or another
person present; and

(b) take possessicn of any object that ihe-paace
effieer he discovers daring the course of the frisk if &he
peageo—efficer bhe has probable cause to believe the object is
a deadly weapon.

(50 & peace officer who has lavwfully stopped a person
onder this section may demand of the person his name ard khis
present or last address.

(€} A peace officer whc has lawfully stopped a fpersco
ander this section shall inform the rersom, as promptly as
possible under the circumstances apd in any <ase before
gquestioning the persecn, that he is a peace officer, awd that
the =stop is not an arrest but rather a temporary detention
for an investigation, amd that wupon completicn <¢f the
investigation the person will Le released unless he is
arrested.

(N After the authorized purpcse of the stop has been
accomplished or &histyp—43C)} minutes have elapsed, whichever
occurs first, the peace officer shall allcy the person to ge
unless he has arrested the person.”

Seckit—Gv——F5e6tien—95-3001ly—BvCr ¥4 Ty—is—anended—4o
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Section 9, Section 95-100%5, R.C.K., 1347, is amended to
read as follows:

®95-10G5, Remuneration of appointed counsel. 111
Whenevery in a criminal acties—ef proceedingy an attorney at

+a¥ represents or defends any perscn by order of the courty
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on the ground that the persomn is financially ubnable to
eaploy counsel, &46h the attorney shall be paid for bis
services such sum as a district court or Jjustice ¢f the
state suprese court certifies to be a reascnable
compensation therefor amd shall be reimbursed fqr reascnatle
costs imcurred in the criminal proceeding.

{2) 6uech-eests-shaid-be The expense _of__implementing
subsection . {1} is chargeable to the county in which the
proceeding arcse, except that;

(a} in proceedings sclely involwing the wiolaticn o¢f a
city ordinance or state statute prosecuted ip 2 sumicipaly
or city es-peiiee court, whereinevesks—shali-be the _exrense
is chargeable to the city or town in which the proceeding
arosey; and

(b} iwn-awrests-in—epiminal-prececdings whep _there__has

een__an _arrest by agents of the department of fish and game

ahd-—aErreate—by Oor agents of the department of Jjustice, the

the-gouri-~for—tho—defendant)y expense must be borbe by the

state agency causing the arrest.”

Section 10. Section 95-1108, R.C.H, 1987, is amended
to read as follows:

"95-1104. Setsing—and-aceepting-—bail-snder—a——vitrant
ef—aErost Bail get _in  garramt -—  acceptapce _by_peace
officer. 3 peace officer may accept cash bail in behaif of a
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judge where whenever the warrant of arrest specifies the

amount of bail, ZIp—the-event—the Bhenever a peace officer
accepts bail, he shall give a signed receipt tc the cffender
setting forth the bail received, The peace officer shall
then deliver the bail to the justice of the peace or pedtice
city jdudge before whom the cffender is to appear, and the
justice of the peace or peliee city judge shall give a
receipt to the pediece peace officer for the bail delivered."

Secticn 11. Section 95-1118, R.C.H. 1947, is amended
to read as follows:

"95-1118. <cenditiens Forp__of _copditiops of bail.
4231} If a person is admitted to bail before conmviction,
the conditions of bail desd shall be;

Ja] that he will appear to answer in the court having
jurisdictiocn on a day certain and thereafter as crdered by
the court until discharged on final order of the court and
¥ill not depart fros this state without leavey; and

ib) subjeet—4e any other ccnditions as that the court

may reasonably prescribe tc assnre his appearance when

required.
4b)y{2) If the defendant is admitted ¢tc bail after
copviction, the conditicns of bail bead shall be that:
43{a) #e he vill duly prosecute his appeal;
43y (b) #de he will appear at such time and place as the

court may direct;

~12- sB8 30



10
11
12
11
14
15
16
17
18
19
20
21
22
23
24

25

SE 0030,02

48¥4c) #e he will not depart from this state without
leave of the court; and

444 (d) F£ if the jodgment is affirsed or +the cause
reversed and resanded for a new trial, bhe will forthwith
surrender to the officer from whose custody he was bailed.®

Secticn 12. Section 95-~1119, BR.C.E. 1947, is asended
to read as follows:

"g5-1119. ©Bail on a mew trial. If the Jjudgmeat of
conviction is reversed and the cause resanded for a new
trial, the trial court may order that the batil stand pepding
such trialy or substituete, reduce, or increase bail.™

Seation—IHvr——Seetion— 95— 10y BeCrliv—tHip—ig—anended
to—tead—as—fellowae

051330 : bibited—E e 1ehs bai

. N 3 a fiiciad Roriged
adeit—anether—4o—bail —shall —deting—in —ap_-efficial-es
prefessiensl-capeeity-sag aot-de-seresy-or—ferpish-baii f

Secticp 13, Sectiona 951121, BR.C.H. 1947, is amended
to read as follows:

"95-1121. Sureties—for——guaranteed Guaranteed arrest
bond certificates—£iling-—of-—undertaking——guarantead—aEress
bond—eestifioate. <931} 4ny ) domestic or foreign surcety
coapany which has gualified to tramsact surety business in
this =state mayy in any yeary become surety ir an amcunt not

+o—exceed—one—hauvadred—doellars egxceeding +$100+04) with
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respect to any geraanseed quaranteed arrest bond certificates
issued in such year by an antomobile club cor association ox
by an insurance company authorized tc write automobile
liability insuraance within this state, by filing with the
coamissioner of imsurance an undertaking thus tc become
surety.

-+8+(2) +Hweh The undertaking shall be in a fors to be
prescribed by the comaissioner and shall state the
following:

44)Fja)l she the name and address of the autcmcbile elab
¥ clubs, automohile asseeiatieomn associatiens, or insurance
SoupIAy-of companiesy,-er-associatiens—vith-Eospaci—te which
issued the guaranteed arrest bond certificates of with
Eespect_ _to which the surety company undertakes to be
surety«; and

42 (b} The the unqual}fied obligation of the surety
company to pay the fine or forfeiture in arm asmosrt not 4e
exeeed—eone-hundred-dollars cxceeding {3$100+00) of any person
vho, after posting a guaranteed arrest bopd certificate with
respect to whick the surety company has undertaken to be
surety, fails to make the appearance to guarantee which the
guaranteed arrest bond certificate was posted.

46+(3) The tera "guaranteed arrest bond certificatey,”
means any printed card or cther certificate which:

42} is issued by an automobile cluby Or associationm or
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insurance companyy to any of its members or insuredsy;_and

b} whieh said -card-or—eertifigate is signed Ly sued
the meaber or insured and contains a printed statesent that
s4oh the automobile club, automobile asscciation, or
insurance cowpany and a surety coeEpamnyy Or .an imsurance
corpany authorized to transact both automcbile liakility
insurance and surety business in the state of Montabpay:

{i) guarantee the appearance of the person whose
signature appears on the card or certificate; and

dii) 4hat vill, in the event of the failure of sued
the persor to appear in court at the time of trial, pay any
fine or forfeiture imposed on séeh the perscn im an amount
not te-exveed-one—hundzred-idellazre exceeding -{$100+043."

Section 14, Sectiom 95-1122, R.C.H, 1947, is amended
to read as fcllows:

"95-1122., 3¥ielatiomne——ef—metes MNotor vehicle lass
iclations —— posting-ef—guarantecd—asrrest-bond eertificate
gertifjcates accepted in liev of cash. Aay 3 guaranteed

arrest bond certificate witk respect to which a surety

]

company has beccome surety or a guaranteed arrest boad
certificate issued by ap ipsurance company authcrizea tc
trapsact both automobile 1liability insurance and surety
business within this statey as provided in seetion 95-11214
horeofy shall, when posted by the persen whese signature

appears thereon, be accepted in 1ieu of cash bail in an
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apcunt not te—exceed-—eno—bundred-dollare eoxceeding 43100604
as a bail bond to quarantee the agppearance of su#ek the
persony in any court, includiang municipal courts, in this
statey at such time as may be reguired by the courty when
such the person 48 yas arrested for vioclation of aay a motor
vehicle law of this state or ordinance of asy a municifpality
in this state {except for the offense of driving while
intoricated or for any feloany) committed prior to the date
of expiration shown on sueh the guaranteed arrest bond

certificate, ®e A_gyaranteed arrest bond certificate posted

as a bail bond in aa¥ a court in this state shald-be is
subject toc the same forfeiture and enforcement rrovisions
#ith—rospect-——4e as bail bonds posted in criminal cases as
prexided-by—daw, and sthat—asjseeh 3 gquaranteed arrest bond

certificate posted as a bail bond ip ams% a aunicirpel court

in this state shali-be is subject to the forfeiture and
enforcement provisions of the chapter cr crdinance of the
particelar sonicipality pertaining to Lail bomrds posted.™

Section 15. Sectiom 95-14806, R.C.M. 1947, is ansended
to read as follows:

"95-1806. #hen—and—£ren—vhos—thor-aay-ash-adsice-ani
who—aayr—be—prosent—during—itheiz-—socaiens Advice __»2nd
assistance to qgqraad__jury -—-_ wbho _may_ be p:ggenf -
stenggrapher, trapscript of testimopy. {a){i] The grand

jury mayy at all timesy ask the'advice of the coarty or the
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judge thereof, o¢ the attoraney general, cr @£ the county
attorney, Unless such advice is asked, the judge of the
ccurt shall not be present during the sessions of the graed
joery.

463 {21 The county attorney of-——+ho—Gounty or the
attorney general may at all times appear bYefore the grand
jury for the purpose of giving infcrmaticn or adwice
relative to any matter cognizable by the grand juryy and may
interrcgate vitnesses before the grand Jury whenever he
thinks it necessary. When a charge agaimst or involving the
county attorney, o deputy county attcrney, oOr anycne
epployed by or ccnpected with the cffice of the county
attorneyy is being investigated by the grand jury, saek the
county attorney, eof deputy county attorney, or all or amy
one or more of themy shall not be allowed to be present jip
an__offjcial _capacity before sueh the grand jury wher suer
the charge is being investigatedy, is-ab—efficial-—capacity
bie—ebly—as—a—nithessy—aad—he They or be shall orly be
present while a witpess and after »is-—appearanse aprearing

as saek a witness shall leave the place where the grand jury

is holding session.

4e¥{3] When reguested to dc sc by the grand jury of
any county, the attorbney general or county attormey may
enfloy special counsel ard investigators, whese—duty—ie who

shall be—te investigate and present the evidence acquired in
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such investigation tc sewed the grand jury.

<4@){4) The grand jury or county attormey may require
by subpoena the attendance of any perscn before the grand
jury as interpreter. While his services are necessary, such
the interpreter Bmay Le present at the ezxaminatican of
witnesses before the grand jury. The compensation for the
services of &seb the interpreter constitutes a charge
against the countyy and shall be fixed by the grand <duryy in
an amount to be approved by the court, amd It sball be paid
cut of the county treasury on a warrant of the county
auditor upon an order of the Jjudge of the district court,

<e¥ (5] ZFransevipt-—oi-Testimenyv{i-{a) The gramd Jury
say appoint a sStenographer t6 take in shorthand the
testimony of witnesses, or the testimony may be takem by a
recording device, but the record so made shall include the
testimeny of all wvitnesses cn that particular investigatiocn.
The shorthand notes or the recordings amd tramscript of the
same, if any, shall be delivered tc and retained by the
clerk of the district court.

42} (b) The stenographer and any typist who tranmscribes
the stenographer's notes or recordings shall be sworn by the
foresan not to disclose apy testisony or the names of any
witnesses except when so ordered by the ccurt,

{c} The stenographic reporter shall certify and file

with the clerk of the district court an ¢riginpal
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transcription of his shorthand notes and a copy therecf amd
as many additional copies as there are defendants. 7The
reporter shall complete saeh the certification and filing
within #e8—410) days after the indictaent bas beepn found e
the—aecusation-—presented unless the court far good cause
makes an order extending the time. The clerk of the district
court shall deliver the original of the transcript €@ filed
with him to the county attorney immediately upcm his receipt
thereof, &haldd retain one 43% copy for use only by judges in
proceedings relating to the indictment or—eeeusatieon, and
&hald deliver a copy of #ued the transcript to each sash
defendant or his attorney.”

Sectiom 16. Section 95-1407, R.C.M. 1947, is amended
to read as fcllows:

"95-1407. Subpoena of witnesses —isswsanee. A subpoena
requiring the attendance of 2 witness before the grand Jury
may be signed and issued by the ccumty attorney, by the
foremap of the graamd jury, or by the judge of the district

courty, #e& The subpoepa_say be directed to wvitnesses in the

statey in support of the prosecution, £er those witnesses
vhose testimony, in Bd& the ocpinmion of _the_ _issuer, is
material in an investigation before the grand jury, and #es
such other witnesses as the grand Jury spea——investigation
peading-hofore-thod may direct.m®

Section 17. Section 95-1408, R.C.M, 1947, is asended
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to read as follows:

r95_14C8. BReception of evidence. 4a¥f1) 1In the
investigation of a charge, the grand jury shall receive no
other evidence than that given by witnesses produced and
sworn before #he—grand—3Iueyy it or furnished by legal
documentary evidencey or the deposition of a witness in the
cases mentioned in see&ies 95-1802.

48312} The grand jury is not required to hear evidence
for the dJdefendant, but it shall weigh all the evidence
snbaitted to ity, amd-when If it has reason tc believe cther
evidence withino its reach will explain avay the charge, it
shall order the evidence +to be producedy and fcr that
PurLpose may require the county attorney tc¢ issue process for
witnesses.

<4e){3) The grand jury shall find an inpdictment when
all the evidence before ity taken together, if unezplained
or uacontradicted, wouldy in its Jjudgwenty wvarrant a
conviction by a trial jury."

Section 18, Secticn 95-1502, &2.C.N. 1987, is amended
to read as follows:

®95.1502. <Commenceaent of prosecutions., +far (1] all
prosecutions of offenses triable ia the district courts
skall be by indictment or information eneeps—an—othesvise
previdad-—hy—ohapier—556—RitleSly—Br—Gvr—iy-I043.

4B} [2) A1l cther prosecutions of cffenses may be by
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cosplaint.™

section 19. Section 95-1504, R.C.M. 1947, is awmended
to read as follows:

ng5- 1504, Joinder and discharge of offenses and
defendants. 4ayf1)} An indictment, information, 9r ccsplaint
eE——acousatien may charge two 423 or aore different offenses
conpected together im their ccseiscsion, oF different
statements of the same offense, or tuo 42} or more different
offenses of the same class ef-grinee—or—eaifensesy under
separate countsy, akd—5f If two <42} or w®ore indictments,
irformations, 9r complaints er-aecesatienc are filed in such
cases in +the same court, +the court may order them to be
consolidated. Allegations made ipn one count may be
incorporated by reference in apother counnt. The prosecution
is not required to elect between the diffecrenmt offenses eor
counts set fortke in the indictment, inforaaticn, of
cosplaint es--ageusatien, bPut and the dJdefendant may be
ccnvicted of any ousber of the cffenses chargedy, and-cach
Each offease of which the defendant is coanvicted wsust be
stated in the verdict or the findipg of the courts,

121 prewidedy—thab—4he The court in which the case is
triable, in the interests of Justice and for gocd cause
shevn, ®ay in its discretiom order that the different
offenses or counts set forth in the indictment, infcrmatiocn,

or complaint aad-aecueaties be tried separately or @divided
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into two 43} or mwmore groups and each of said the groups
tried separately. Ap acquittal of one <43} or asore counts
shall not be deesed considered an acgquittal of any other
ccunt.

483 [3) Tvo 43} or more defendants may bhe charged 1in
the same indictwent or ioforsation if they are alleged to
have participated in the sasme series of acts or trassacticns
constituting an offense or offemses, Such defendants may be
charged in ore <3 or sore coonts together or separately,
and all of the defendants need not be charged in eacli coumt.

4o+ ({8} If it appears that a defendant or the state is
prejudiced by a joinder of related gprosecutions or
defendants in a single charge or by 3Jjoinder of separate
charges or defendants for +trial, the court wmay order
separate trials, grant a severance of defendants, or provide
any other relief as justice may require.

4435} Wwhen two or more perscns are included im the
same charge, the court wmay, at any timey bLefcre the
defendants have gone into their defepmse, on the apglicaticn
of the county attorney, direct any defendant to ke
dischargedy so that he may be a vitness for the state.

4e}(6) ¥hen two Or more persopns are included in the
same indictment or informaticny and the ccurt is cf the
opinion that in regard to a particular defendant there is

not sufficient evidence to put him on his defense, i% the
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court must order him to be discharged befcre the evideace is
closedy that he may be a witness for his codefendant."

Section 20. Section 95-15(6, B.C.N. 1947, is amended
to read as follows:

951506, &fpier—eonvietied Procedural gequirements ——
persistent felopy offenders. {1} #hema Jf the state seeks
iaereased—puanichaent treatment of the accused as a peies
copvioted-felon persistept felony _offender under seetien
S4--4333 95-1507_ or _95-2206,5 _or _both of those_ sections,

notice of that fact must be givea in writing to the accused

or his attorney before the entry of a plea of guilty by the
accusedy or before the case is called for trial upen a2 plea
cf mot guilty.

42) +Seeh The notice aust confoerm to the fellowing
provisions:

{(a) The notice must specify tke prier copvicticos
alleged to have been incurred by the accused.

{b} The notice and the charges of prior convictioas
contained therein sball not be made public 8es or in any
sanner be wade known to the jury before the jury's verdict
is returned upon the felony charge, presxided—+hat Hoyever,
i1f the defendant shall—4essify testifies ip his cwn bekalf,
he shall-—-serestheleas—hbe is subject to impeachment as
provided in s5e64ien 53— 1901-11y—BeCrie—1343 y-an—anandod,

4e¥(3] If the accused is convicted upon the felony
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charge, the notice, together with F[profrer proof of tinmely
service, shall be filed with the ccurt before the time fixed
for sersenee senptencing. The court shall then fix a time for
hearing with at least th#ee—{3} days' nctice tc the accused.

443 (4) The hearing shall be held before the court
alone, If the court finds apy of the allegaticas cf priox
convictior true, the accused shall be sentenced under the

provisions of seetien—S4-4343 95-15C7 apd_95-2206.5."

Section 21. Section 95-1507, BR.C.H. 1987, is amended
to read as follows:

"95-1507. Seasenee Sentencing of ispricesment—£or
persistent felony offender, {1} A Fersistent felony
cffender is an offender who has ¥eea previously been
cenvicted cf a felony and the—preseat—effense—ias who__is

presently being sentenced for a second felony cosmitted on a

different occasion than the first. Ap offggdei is censideged
to_have been previpusly ccnwicted of a_fe}jony if;

(2 ) . fel cEend pall-bo—i i :
< . ¢ ¢ 1 " €5 59
Jeats—hoE-Rore—thahohehundred{160)—yeasa—previdings

(a}) the previous felony convicticn was for ar offense

committed in this state or any cother jurisdictiom fcx which
a sentence to a term of isprisonment in excess of eme—4{1}
year could have been imposed; and

(b) less than £ive—45) yvears have elapsed between the
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commission of the present offense and eithery -} the
previocus felony conviction or <4} the effenders—released

offender's__release on parole or othervise fromz 4 prisen or

other commitment iaposed as a result of the previcus felony

conviction; and

£ the offender has pot been pardoned on the geewmds ground

of innocencey—e¥—if and the conviction had has _not been set
aside in any-post—ooaviesiem a_ postcopviction hearing.

{21 _A persistent felony cffender shalX be__Jisprisogped
in__the state prison for a ters of not less than S5 _ysars or

sore_than 100 years if he was 21 years of age or__clder _at

the time of the cosmission of the present offepse."

Section 22. Section 95-1704, R.C.M. 1947, is amended
to read as follows:
“95-1704. Time of making moticn. The wmotion provided

for in 95-1701 and 95-17(2 shall ke made before the plea is

entered, but the court for cause may perait it to be =made
within a reasonable time thereafter.n

Section 23, Section 95-1706, B.C.M, 1947, is amended
to read as fcllows:

"G5-1706. Effect of determipation. {1} If a mcticn is
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deterained adversely to the defendant, he shall plead if he
has not previously pleaded, L plea previously entered shall
stand.

42} If the court directs the acticn tc be dismissed,
the defendant must, if in custody, be discharged therefross
or, if admitted to bail, have his bail excneratedy cr morey
deposited instead of bail masetbe refunded to him., However,
if the court grants a mction to dismiss tased cn a defect in
the institution of the prosecuticn or in the indictment,
information, or complainty or whea if it appears at any tise
before judgment that a mistake bas been made in charging the
prcper offense, 3% the_ _court may alsc order that the
defendant be held in custody or that his bail be continued
for a specified time pending the filing of a new ceomplaint,
ipdictment, or information."

Section 28, Section 951747, BR.C.M%. 1947, is amended
to read as follcws:

"95-17¢7. Transfer of +trial, If the court detersines
that #ke a motion to dismissy based npon the grounds of lack
of jurisdiction or improper place of trialy is well founded,
it may, instead of ggrdering dismissal, order the cause
transferred toc a court of ccospetent jurisdictiom or to a
preper place of trial."™

. 17 . 951709 (347 . led
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Baj—move—at-anytise—for 3 subssitutieon—of the Jedge—for
a ££idavita—Bpon—the—£ili ; » the
< ’ nadl 2 . . i a .
neEita—of-the-notieavl

Section 25. Section 95-1711, B.C.H. 1947, is amended
to read as follows:

"95-.1711, Effect of fermef—$E06069ti0a—and—auleiple
sultiple chargeg_and former prosecutions. (1) Pefimitiens—of
terasy (a) The tera "same transaction®™ includes ccnduct
consisting of:

(i) a series of acts or osmissions which _are wmctivated
by a purpose to accoaplish a eriminal cbjectivey and which
are necessary or incidental to the accosplishment of that
obhjective; or

(ii) a series of acts cr caissions yhich age -otivaéed
by a common purpose or plaan and which result in the repeated
cosmission of the same coffense or affect the same person or
t?e—aene persons or the property thereof.

(b) An offense is am "included coffense™ when:

—28~ SE 3¢
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{i} it is established by proof of the same or less
than all the facts required to estad®lish the cosmission of
the offense charged; e

{ii) it copsists of am attempt to ccocmmit the cffense
charged or to coamsit an cffense otherwise incladed therein;
or

{iii) it differs frow the offemse charged only in the
respect that a less serious injury or risk of injury to the
saee person, property, or public interest or a lesser kind
of cnlpability suffices to establishk its commission.

(2) H#ethed of—frepocutionr—when—sonduct——constitutes
#fore—thad—ohe—eoffonsesr When the same tramsaction Bmay
establish the commission of more than cne offense, a person
charged with such conduct may be preosecated for each such
cffense. He may not, however, be convicted of mcre than <cpe
offense if:

(a} one offense is included ipn the cther; e=

{b) one offense consists cnly of a conspiracy or other
form of preparaticn tc commit the other; &

{c) 1inconsistent findings of fact are <regquired tc
establish the coamission cf the offenses;

{d) the offenses differ conly in that one is defined to
prohibit a designated kind of conduct generally and the
other tc prohibit a specific instance of such conduct; or

{e} the offense 1is defined to prchibit a ccntinuing
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course of conduoct and the defendant's ccerse of conduct was
interrupted, a8#4 unless the law provides that the sgpecific
pericds of such conduct constitute separate cffenses,

(3) #hen-—prescaution--bearred—by—foEner--prosscutiony
Prexided If the offenses,—if-aore—thas—oney ¥were kncwn tc
the attorney prosecuting upon sanfficient evidence to justify
the filing of an information or the issuance of a warrant of
arrest and vere consummated prier te the original chargey
and prexided if the jurisdiction and venue cof the several
offenses lie inm a single court, a prosecution based upcn the
sape transaction as a former prosecution is barred by seuch
former prosecuation under the following circusstances:

{a) The former prosecution resulted in an acquittal.
There is an acquittal i€ whepever the prosecution =xeselted
gesults in a finding of mot guilty by the trier of fact ox
in a determination that there wae ig insufficient evidence
to warraat a coaviction. A finding of guilty of a lesser
included offense than the offense charged which is
subsequently set aside is am acqguittal of the greater
inclusive offense that was charged.

(b} The former prosecution was terminated, after a
cosplaint had been filed on a misdemeanor chargey gr after
an information had been filed or an indictsent found on a
felony charge, by a final crder of Jodgsent for the

defendanty which bas not been set aside, reversed, or
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vacated and which necessarily rtequired a determinatics
inconsistent with a fact or a legal progcsiticn that must be
established for conviction of the offense.

{c) The former prosecution resulted in a conviction.
There 46 has been a conviction &£ whemewver the prcsecution
resnlted in: '

ti) a Jjudgment of convictiocn which has nDot been
reversed or vacated; ex

{1i) a verdict of guilty which has not been set aside
and which is capable of supporting a judgment, so 1lcng as
failare to enter Jjudgmernt was for a reason other than a
notion of the defendant; or

{iii) a plea of guilty accepted by the court, sc¢ long
as failure to enter judgment was for a reason other tham a
sotion of the defendant.

{d} The former prosecution was isproperly terminated.
Except as provided in this subsection (d), there is an
improper termsination of a prosecution if whenever the
termination is for reasons not amounting to an acquittaly
and ++ takes place after the first wvitness 1is sworn but
before verdict. Teraination ounder asy gither of the
following circumstances is not ispreper:

{i} +he The defendant ccnsents to the terminaticn eor
vaives his right to object to the tersinatiomy, e%

(ii) 4#he The trial court, in the exercise of its
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discretien, finds that the terminaticn is necessary because:

(A} it is physically imspossible tc proceed vwith the
trial in conformity with lav; e=

{E}) there is a legal defect in the proceedings which
vould make any judgment entered upon a verdict reversible as
a matter of law; e=

{C} prejudicial conducty in or ovtside the ccurtrcomy
makes it impossible to preoceed with the trial without
sapifest injustice to either the defendant or the state; o=

(D} the jury is unable to agree upos a verdict; or

(B} false statements of a juror cn voir dire prevent a
fair trial.

) = . . jeriadioti .
by Vhen conduct constitutes an offense within the
copcurrent jurisdiction of this state and of the United
States or another state or of two courts of separate, andsox
oveglapping, _or concurrent jurisdiction in this state, a
prosecution in any suoch other jurisdiction is a bar to a
subsequent prosecation diem this state under the folloiin§
circumstances:

{a) The first prosecution resulted in an acquittal or
in a conviction as dJdefiped in subsectior ({3) anpd the
subsequent prosecution is based on an offense arising out of
t)e same tramsaction,

t{b) The forser precsecuticn was terminated, after the
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complaint kae had been filed on a misdemeamor chargey gr
after the information was had been filed or the indictment

found op__a__felony _charge, by an acquittal or by a final

order or judgment for the defendant which has not been set
aside, reversed, or vacated; and whieh the acquittal, final
order, or judgment necessarily reguired a detersinatios
inconsistent with a fact which smust be established for
conviction of the offense @f for which the defemdant is
subsequently prosecuted.

{5) FRerwer——procesution——befere——oouri—Jacking

todi E 243 N iy tho-defond
A prosecution is mot a bar within the meaning of subsections
{3) and {(4) wumder any ogpe__gr__more of the following
circamstances:

{a) 4he The fcraer prosecution was before a court
which lacked Jurisdiction over the defendant or the
cffensey. €%

{b}) #&he The former prosecuticn vas procured by the
defendant without the knowledge af the frcper prosecuting
officer or with the purpose of avoiding the sentence wshich
might ctherwise bte imposeds, e=

{c) #he The formwer prosecution resuited in a Judgsmeat
of conviction which was held invalid in aay-pest—eenvictien
a_postconviction hearing.”

Section 26, Section 95-1803, E.C.M., 1947, is amended
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to read as follows:

®95-.1803. Discovery, Jinspection, and npotice. In all
criminal cases originally triable ie district ccurt the
following rules skadl apply:

‘A —List—ef—Withencess

(1) For the purpose of notice only and to prevent
surprise, the prosecution shall furnish tc the defendant and
file with the clerk of the court at the time of arraignsenty
a list of the witnesses dJatended—bo—be—Galled—by the
prosecutions jintends _to_call. The prosecuticn may, any time
after arraignment, add to the 1list the names of any
additjonal witpnessesy upon a showlang of good cause. The list
shall inclade the names and addresses of the witnesses,

2 ) . g 3 < a4 £ by
seetiony—ehall This_subgection does not apply to rebuttal
vitnesses.

; ; 3 : ai devi

fded—£ " < 95— 180-148)

463 ({2)__(a) On motion of any party within a reasomaktle
time before trial, aiil-paseies cach papty shall prodece at a
reasonable time and place designated by the court all
docoments, papers,; cr things which eaeh—pasrty it intends to
introduce in evidence. Theteupes—an¥ Bach party shall, in
the presence of a perscn designated by the court, be

permitted to inspect or copy apy such documents, papers, or
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things. The order shall specify the time, place, and wmanner
cf wmakirg the inspection and of taking the copies cor
photographs and may prescribe sesch terms acd conditicns as
are just. If the evidence relates to scientific tests or
experisents, the opposing party shall, if practicable, be
permitted to be present during the tests and to inspect the
results thereof. Upon a sufficient shoving, the court may at
any time order that the discovery or imnspection be denied,
restricted, or deferredy or make other apgpropriate orders.
b} TIf, subsegquent to cospliance with an order issued
pursuant to this ruley and prior to or during trial, a party
discovers additional material previcusly regunested which is
subject tc discovery or imspection urnder #ke this rule, he
shall promptly notify the other party or his attorney or the
court cf the existence of the additicnal material., The court
shall exclude any evidence not presented for imnspecticn or
copying pursuant to this ruley unless good cause is shown
for failure to cosply. In the latter case the cpposiag party
shall—be 1is eptitled to a recess or a centiavetien
coptinsance during which it say inspect cor copy the evidence
in the manner provided for abewe in_this_subsection (2).
+a3{3) fa) Por purpose of notice orly amd to prevent
surprise, the defendant shall furnish tc the prosecution and
file with *“e clerk of the court, at the time of entering

his plea of not guilty or within %ea-410) days thereafter or
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at such later time as the ccurt may for gocd cause pereit, a
statement of intenticn to interpose the defense of insanisy

mental disease_or defect, self-defense, or alibi.

b} If the defendant intends to interpose any of these
defenses, he shall also furnish to the prosecution and file
with the clerk of the courty the namecs and addresses of all
witnesses to be called by the defense im suprort thereof.
She Prior _to trjal the deferdant mayy-pEier—te-trial, upon
notion and showing of good cause, add to the list of
vitnesses the names of any additicnal wvitmesses. After the
trial commences, no witpnesses may be called by the defendant
in support of these defensesy unless the name of the_witness
is included on sweh the list, except upor good cause shown.

4ey (8) All matters which are privileged uponm the
trialy are privileged against disclosure through any
discovery procedure,"

Section 27. Section 95-1810, R.C.B. 1947, is amended
to read as foilovs:

n"95-1810. Witness froa ancther state summscned to
testify in this state. (1) 3I£ Whepever a person in aay
statey which by its laws has smade provisics for cosaapding
persons within its borders to attend and testify iep criminal
prosecutionsy or grand jury investigations eemmenced-e=
fbsu%—#é—eon!ancav in this statey is a material witmess in a

prosecution pending in a ccurt of record in this statey or
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ir a grand dory 1ianvestigationy which has ccamenced or is
about to commence, a judge of swek the court may issue a
certificate under the seal of the court stating these facts
and specifying the nusber c¢f dgdays the witmess will be
required. $wis The certificate widd shall be presented tc a
judge of a court of record in the coumty in which the
vitness is found.

(z) 1If said the certificate recossends that the
witness be taken into immediate custody and delivered to anp

officer of this state to assure bis attendance ia this

state, seeh it is prima facie procf of the desirabiiity of

such_canstody _and _delivery and the judge may direct that sueh

the witness be festhwith hrought before hiamt immediately,
asd If the Jjudge beimng is satisfied ef as___to the
desirability of such custody and delivery, fer—whieh-ssoh
detoesination—aaid-gortificate-—shaldl-beFeine——facie—proety
he @aay order that said the witness be forthwith imzediately
takea into custody apd delivered to an officer of this

statey, which The order shall—be is sufficient authcrity 4e

sueh for the officer to take sueh the witness ipto custody

and hold him unless and until he #ay-be ig released by bail,
recognizance, or order of the judge issuipg the certificate,

{3) FF¥—she Hhepever a witness is sumacned to attend

and testify in this state, he shall be tendered the =sum cof

sep—oents—4 104} cents a mile for each aile and #ive-dellaxe
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4$5+08) for each day that he is required to +travel and
attend as a witnessy. previded-further—thatin—+thece-cates
deo-#hich If the state wherein the witness is found has by
statttory enactsent Treguired that the sumaoned witness be
paid an asmcunt ex-——ameunits im excess of the amount

hereinbofore —ip—thic—paragraph—provided specified jn the

receding_sentence, +hen-said the vitness may be tendered

said the apount es—aseanis—ee required by said that state seo

{8) A witness vho has appeared in accordance with the
provisions of the -summsecns shald pay oot be reguired to
rempain wvithin this state for a longer pericd of +time than
the period mentioned in the certificatey unless otherwvise
ordered by the court.

151 If saeh the witaness fails without good cause to
attend and testify as directed in the susmons, bhe shall be
punished jn the manmer provided for the cpunishment of any
witness vho disobeys a summons issued frcm a ccurt cof record
tn this state.m™

Secticn 28. Section 95-1909, BR.C.M. 1947, is amended
to read as fclilews:

®95.1909. 7Trial jurors. <a}{1} The clerk of court

shall make available +to the parties a list of prospective

-38- SB 30



w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
248
25

S® 030,02

jurors with their addresses when the pameg have_beep drawn.

4B {2] +3-{a) The qualifications c¢f Jjurorse and whe
#ill—be-—exenptedy exemptions _from jJury _duty are £ouad
prescribed in seekiems 93-1301 through 93-1307y—ef-she—Ciwil
cod hioh—t £ 4 £ thi de.

<423(b) 2An exemption <frem service on a jury is not a
cause of challengey but the privilege cf the person
exenpted.

463+ 13} The county attorney and the defemndant or his
attorney shall conduct the exasination of prespective
jurors. The court may conduct am additicnal examinaticn. The
court wmay 1limit the examination by the defendant, his
attorney, or the prosecuting attorney if the court believes
soch examination tc be improper.

443 {8) <4¥rfa) Bach party wsay challenge Jurors for
cause, and each challenge must be tried by fhe court.

42¥{b} A challenge for cavse may be takenm for all or
any of the following reasons¢4 or for amy other reason which
the court determinmes:

(1) ceonsangeini4y copsanguipity or relaticnship to_the
defendant or to the persor sho_ jis alleged to be injured by
the offense chargedy or on vhose complaint the prosecution
was institutedy; eF-to—the-defendaniv

{ii) f<anding standing in the relaticn cf guardian and

ward, attcrney and client, master and servant, €& landlord
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and tepant, or debtor and creditor »ith, cr being a member
of the family or_in_the espioyment of, the defendanty cr of

the person who_is alleged tc be injured by the cffeanse

chargedy or on whose coaplaint the prosecuticn was
instituted—ex—in-his—enploymentv;

{1ii) Beinq¢ being a party adverse tc the defendant in a
civil actiony or having complained agaimnst or been accused
by hie in a criminal prcsecutionw;

{(iv) Bawimg having served on the grapd jury which found
the indictmenty or on a coroner's jury which ingquired into
the death of a person whose death is the sobject of the
indicteent or informationw}

(v) #Hawsing having served or a trial jury which hae
tried another person for the offemse chargede;

(vi} Hawing having been ene a_mesber of i jury formerly
sworn to try the same charge, and—whese the verdict cf_which
was set aside or which was discharged without verdicty after
the case was sobaitted to ite:

(vii) Hawiwg having served as a juror in a civil action
brought against the defendant fcr the act charged as asn
offensew;

{viij) ¥£ if the offense charged be jis punishable with
death, with—estestaining——-o£f having such conscientious
opinions as wounld preclude his <finding the defendant

guiltys, in which case be must peither he permitted norx
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coapelled to serve as a jororwj

(ix) #awing haviag a belief that the punishment fixed
by law is too severe for the cffense charged«}

{x) Feosi-the—onistonce—of having a2 state cf mind en—the
past-of-the-JuEer in reference to the casey or to either of
the partiesy which wiil would prevent him frcm acting with
entire impartiality and without prejudice to the substantial
rights of either party.

4e+{5) 1Al1l challenges aust be interposed befere the
Jury is sworn, unless the cause of challenge e jis
discovered after the dJury is sworn and before the

introduction of apny evidence, whes jn_which case the court,

in its discretion, may allow the challenge to be interrosed.

+4£3 {6} Bach defendant shall be =allowed eight 83
pereaptory challenges in capital cases, six 46} in all cthex
cases tried ip the district court Lefore a swelwe—{Hi)
pesoes 12-person juryr-and—three—{3}—4n-all-cases—tried—isn
Fusbice—of-the—peace—or-police—aourts. Heveressr—there Thers

may not be additional challenges for separate counts chirge&
in the indictment or information. If the indicteent cor
information charges a carital offense; as well as lesser
offenses inm separate counts, the maximua nomber of
challenges shali—be is eight +48). The state shall be allowed
the samee number of peresgtory challenges as all of the

defendants. In a &ivid-—eF crisinal case tried in the

—41- SB 30
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district couart before a sis-{6)}—pessen sSiy-persop jury, the
state and all the defendants shall be allowed three 33

pereaptory challesges each. When tbe pagtsess PARYIES ip_a

crimipal case in_ the district éou:t agree wuypon_ _a_ jury
copsisting of _a numper of rersces_gther than & op 12, they

shall alsc_agree_in weiting npon.the nusber of peresptory

challepnges to_be allowed.
+e¥{7)} After the dJury is impaneled and swcrn, the

court may direct the-selectien—ef that one cr more alternate
jurorsy be_gselected in the same mpanner as principal jurcrsy,
#ho The alternate -jurors shall take the same cath as the
principal FJuorors. Bach vparty shall have one additional
peresptory challenge for each alternate Jjurcr. Alternate
jurors din the order in which tbey are called shall replace
jurors who, prior to the time the jury arrives at its sediet
werdict, become unable or disqualified to yperfora their
duties. An alternate juror shadd: may not jcin the jury in
its deliberation unless called upon by the court to replace
a member of the jury. His conduoct during the period in which
the dury is considering its verdict shall be regulated by
instructions of the trial court, An alternate juror who does
not replace a principal juror shall be discharged after +the
jury arrives at its verdict.

4k} {8) The jury shall returm a general verdict to each

of fense charged.

-y 2- 5B 30
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443 (9) Wheny at the close of the state's evidence or
at the close of all the evidencey the evidence is
imsufficient to support a finding or verdict of guilty, the
ceurt may on its own =amotios or on the wmotion of the
defendanty dismiss the action and discharge the deferndant.
However, the court may allcw the case to be reopened for
good cawse shown."

Section 29. Sectiomn 95-1915, R.C.M. 1947, is amended
to read as folloss:

"95-1915, Yerdict. <4a3{}} Bedesnay The verdict shadd

must be unanimous in a1l criminal actions. +Seek The verdict

shall be signed by the foreman and returned by the jury to
the Judge in open couzit.

k)3 {2) Sereral befeundanss~ If there are two <3} or
sore defendants, the jutf, at any time duaring ité
deliberations, way return a verdict or werdicts with respect
to a defendant or defendants as to whom it has agreeds, if
1If +the jury canmot agree-uith respect tc 2ll, the defendant
or defendants as to whoa it dces nct agree amay be tried
again,

4e3{3) Geavietien—eof-—a-lesser-Offenses The defendant
may be found guilty of an offense necessarily idiancleded in
the offense chargedy or of an attespt to commit either the
offense charged or an offense necessarily included therein

if the attempt is an offense.

-4 3~ SB 30
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483 (4) Pell-—ef-Jueys When a verdict is returned, the
jury shall be polled at the reguest of any party or upon the
court's cwn =aotion. If upon the poll there is not the
required concurrence, the jury may ke directed tc retire for
further deliberations or may be discharged.®

Section 30, Section 95-2004, R.C.H. 1947, is awmended
to read as fcllows:

m95_2004, Trial in Justiee Justices’® and peliee city
courts. +a¥3f1)} Nethod of Trial trial:

43¥{a) The defendant is entitled to a jury cf six 6}
qualified persons, but asay-eensent-te—a-lesser-ausber the
pacties may agree_to_ @3 pusber less that six.

423-(b)] A trial by jory may be waived by the ccnsent of
both parties expressed im oper ccoert and entered in the
docket.

43)fc) Questions of lawv shall be decided by the ccurt

and questions of fact by the jury except that, whea a Jury

trial is waived, 4hew the court sbhall determine both
gquestions of law and guestions of fact.

4B} {2) Plea of Swilty guilty. Before or during trial,
a plea of guilty may bhe accepted when:

413{a} The the defendant enters a plea of guilty i=

Y. SB 30
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open courty; and
| 43b{b} The the court has informed the defendapt of the

consequences of his plea and of the maxisum penalty provided

by law which say be iaposed npon acceptance of such glea.

4833} Presence of Pefendant defepdant. The Fhepever

#he trial say be bad in the absence of the défendanti but,
if his presence is necessary for amy purpose, the court may
require the personal attendance of the défendant at the
trial.

+44r{8) Time to Prepare prepagre for Zsiad trial. After
the plea the defendant shall-be is entitied to a reasonable
time to prepare fcr trial." )

Section 31, Section 95-20Q5, E.C.K. 1987, 4is amended
to read as followvs:

n95.2005. Formaticn of trial Jjury. -ajp—Rusbes—of

time cf preparing_the district court dury list, the county

jury commissiony—-at—the—binc—ef-preparing-the—-district—vounsd
4u¢ey-lisety shall prepare a jnfy list for each Justice
justice's and peldee city court within the county. Each list
shall consist of residents of the appropriate county, city,

or town. Sueh-3ist The lists shall be selected in any

—Y 5 SB 30
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reasconable manner which sheli-—easuse ensures fairness, and
4% each shall include a numsber of names sufficient tc meet
the apnual Jory reguirements of the respective court.
Additional lists may be prepared if required. The 3det lists
shall be filed in the office of the clerk cf the district
court, ausd—4he The appropriate list shall be posted in a
public place in each swek county, city, cr tdvn, and such
list shall comprise the trial jury list for the ensuing year
for such coumty, city, or towa.

{2} 1Trial Jjurors shall be scmamoned fros the jury list
by notifying each one oralliy that he is susmoned and of the
time and place at which his attendance is required.

{3} Tke prosecuting attorpney and the defendanpt or his
attorney shall condoct the examination of prospective
jurors. The court may conduct an additional examipation. The
court =may limit <the examination by the defendant, his
attorney, or the prosecuting attorney if the court believes
sach examwination to be improper.

J4) Each party nmay challenge larors for cause, and
each challenge must be tried by the cours. The challenge may
be for any cause epumerated in seetieos 95-19094d}—{3 (8})1D)
of—this-—eede. Fach defendant shall be allowed three <4ip
pereaptory challenges; and the state shall be allowved the
same npumber of peresptory challenges as all of the

defendants."

6 S8 30
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Section 32. Section 9§5-2006, R.T.E. 1947, is amended
to read as follows:

"95-2006. vVerdict. 4a}{i) Bekessr The verdict cf the
dury wsust in all cases be general. It shall te returned bty
the jury tc the judge in open court, wic must entery it or
cause it tc be entered in the mimnies. The verdiect of the
jury must be unznigous.

¥+ {2) Beoverui—defendaptes Wher ssvarzl defendants are
tried togethery-i£f apd the jury canrut sques upon & verdict
as to all, #key the¢ jury may render z wverdict as to these inm

regard to whoe tuer--de it does agres,

Adnk—e 3 Judgmrent

pust be enteret accordéingly gn_the ané the case &s

to the rest gay be tvied by another juoiv.
ey (1) Texi-ef—des¥e ¥When a verdic. Lo  reiusrned, tie

jury shall be polizc at the reguest or 4 sagty ¢r tpcn tke

there is not 2

court®s own egotion. If upom the

unanigous concurrerce, the jury may
for farther deiihcvatings or pay be
A3r(8  sheekasge——of——Jurye

discharged after tne cause is sgbmitied ¢ thewry until they

casnov ke

have agreed uwpon aad rendered their verdict, unless for good

cause the couvr! sccner discharges tiaz:z

Sectlon I3, Section 95-2007, F.C.E. 1947, is emended
to read as fcllows:

®35-2007, Senteuce and judgmen:. £ ft; If a judgeent
3 g 0 s 3
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of acguittal is rendered, the dcsfepdant sust be impediately
discharged.

453 12) Aifter a plea cr verdict of guiltyy or after a
judgment against the deferdant. tne court must designate a

time for sentencing, whichk muszt be within a reasonalble time

after thke pepdering of the verd ¢t o judgpent ie—reréared.

Thke sertonce muist be entered ii the 2inutes ¢f the ccurt as
soon ar it is isyposed.
—e: 31 If the defendant :iezds quiltyy or is coanvicied

eitber b7 {hc ceurt or by & jury, the cour: must impcse =

sentenie  ofe—fiae—BE-$2piinens  ii—eE-bethya6—the-6a88- 60
PG AR~ EU5 peR S She unsuddep—ui-bhe——Eoendans &

e e L btrfe-SeRbeagR—at et e d—Lor-the—particuias—offens gy

Bl ShL e APt B PR B e e F — —EEr5eRaRie——S8oRd e s BF

sicohel or oiber orns are imvolwved, the court

g
&

such rebablilitzi: »: =easures as it

visable uvnder the clvoumstances.

-<h3-j4; The determinaticr and iapcsition of sentence
shalz-be are the ezclusive duty of the ccurt.®

Section 34. Section 95-7iu9, R.C.M., 1987, is aperded

toe read¢ es follows:

n55..2009, Appeal. 4alfil 111 cases on appeul fiue
Sustices" or pediece city uccuri: wust be tried anew in the
—48- oB 3%
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district court and wmay be tried before a Jjury of six 46}
whigh-say-—bo-drawn—Eron-eithar-tha-regqular—pancleor-jurybox

Hev—3 selected as prowided in Title 93, chapter 5C.

453 {2) The defendant may appeal to the district court
by giwviag written notice of his intention to appeal withis
ten--days—§103 days after judgment.

463 (3) VWithin #hirey-—+30) days, the entire record of
the Justiee justice's or pediee city court proceediamgs shall

be transferred to the district court cor the appeal shall bhe
dismissed. It shali—-be is the duty ¢f the defendant to
perfect the appeal.®
. 38 5 i 95-2049 B Cr e 3304F i ied
to—read-as—fellowes
9532040 . 14£4 ; £ 3 . .
l . e - She-defend th ;
: g La e aj 1i£3 ; ¢
. . ; . £ : :
e 2 , . £ai is . ;
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of—this-section——de—net—apply eoneePt——in-—regagrd +o—the
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aagistrater—ee-jastice—of—the—peace—~for-cause,—supperted—by
*£idavitv—Upon—the-filing—of cuch the wotiony Lhe—coust

otionvtt

Section 35. Sectior 95-2101, BR.C.M. 1947, is amended
to read as fcllows: 7

"85-2101. VNew +trial. +4a3{1} Definition—-and-Rffectvy 1A
new trial is a se—eoxamipatiosn reexamination of the issve in
the same courty before anothe:rrju:y7 after a verdict or
fipding has been rendered, aasd—the The granting of a new
trial places the parties in the same pcsiticn as if there
had been no trial.

4B){2) Netion—for—a—New—%rialy{i}{a) Following a
verdict or finding of guilty, the court smay grant the
defendant a new trial if required in the interest of
Jastice.

42){b) The wmotiocn for a mew trial =zhall be in writing
and shall specify the grcunds_therefor, It shall be filed by
the Qefendant within &histy—£30) days follcwing a verdict or
finding of guilty. Reasonable notice of the moticn shall be
served upea opn the state,

Br—Fhe—sotiop—for—a—nev—trial —chali-cpecify-the
qreounde—thorefory

{c) Alternative-dubhority—of——the——Court—on——Heazing

#odion—for-New—Frialy On hearing the woticn for a new trial,

-5t SB 3C
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if Jjustified by 1law and the weight of the evidence, the
court may:

Aw[i} Peny deny the motiony;

2w{ii) Graa% grant a mew tzialy; or

3+{iiji} #edify modify or change the verdict or finding
by $inding-—the—defendant—quilisy-—of-a—lesser—degree—of-the

ereine—chargedy finding the defendant guilty ocf a lesser

jincluded crime or finding the defendant nct guilty.”
X 0 . 952203 : 198 Ty—s dod
+to-read-as-followss

ahall—be——prenosnecd—-—and——JFudgnest—sondeored —Vithin—a
) o
Section 36. Section 95-22C6, B.C.%. 1947, 1is awmended
to read as follows:
ng95-2206. Sentence. {1) Whenever aBk¥ a person has been
found guilty of a—erime—er an offense upon a verdict or a

rlea of gunilty, the court may:

-52- SBE 30
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433 {a) befer defer impositicn of sentence for a pericd

not +e—eseccd-one exceeding 41} yvear for any misdemeanocry or
for a pericd not 4mheieeeé—£éfee'g;gggg;gg 43% years for any
felony. The sentencing judge may impose upon the defendant
any reascnable restrictions or conditions during the pericd
of the deferred iamposition. Such reasonable restrictioms or
conditions may include:

42} {i} Jail base release;

46y {ii) Jail time ©nct te—enceed—miwerty exceeding 490F
dayss

48y fiii} conditicns for probation;

483 {iv} restitution;

4ey (¥} any cther reascnable conditions deened
considered nacessary for rehabilitation or for the
protection of society; cr

+4£¥(vi} any combipation of the abcver;

<42+ {b} Suspend suspend execution of sentence up tc the
gaximue sentence allowved for thke particular offense. The
sentercing judge may impose on the defeadant any reascpable
restrictions during the period cf suspended sentence. Such
reasonable restricticns may imclude:

+4a3{i) Jjail base release;

4B¥1ii) Jail tise nct teo-emeeed exceeding 90y days:

+4e+(iii} conditions for prchation;

44> {iv) restitution;

-53- SB 30
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48} ¥)] any other reasonable conditions deecned
considered necessary for rebabilitaticn cr for the
protecticn of society;

+4£+{vi) any cosmbination of the aboves;

I£ s diti iel a
elapsed—tiner—oneepb—lail —tiney—ehaill—seb—be—a—earadit
agrinct—the--sehtense;——ailess —the—seurt—ehall-sthesnice
erdess

433(c) Impese jmpose a fime as provided by law for the
offenser;

443 {3) GComwit copmit the defendart tc a correctional
institotion with or without a fine as_provjded by law foi
the offensevx;

45} {e) Impese impose any comtination of subsections
43 (3 (b}, +43% (1) ic), ex—iB) and (3} {d) abews.

{2) If apy restrictions _or ¢onditjons isposed under
subsection (1)} (a} or {1} {b} are viblgted, any elapsed tine,

ezcept _Jail tima, shall pot be_ a credit _against the

sentence, unless the court orders gtherwvise,

463§3) _f{a} The district ccart may also impose any of
the following restrictions or conditicns c¢n the abewe

sentence provided for in subsection (1) which it deens

considers necessary to obtain the ebjeetiwe gbjectives of
rehabilitation ard the protecticn of society:

+4a% (i) prohibit the defendant the right to hold gpublic

—su- SB 3¢
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office;

B3 {ii) prohibit the defendaat the right to own or
carry a dangercus wearon;

+4e){iii) prohibit freedom cf association;

448} 1iv) prohibit freedom of movesment;

+4e}(v) any other limitatica reascnably related to the
objectives of rehabilitaticn e apd the Fprotection of
society.

4#(b} The Judge in *he-Justise a_Justice's, city, or

mupicipal court sbadl dees nof have thke agothority to
restrict an individual's rights as enumserated in subsection
46 (3) {a).

{4} »n¥ A judge, magistrate, or_ dustice cf_ _the__peace

who has suspended the execution of a sentence or deferred

the imposition of a sentence of Iimpriscosent under this
sectiony or his successory is authorized thereafteF,—in—his
diseretion, during the period of sueh the suspended seatenﬁe
or deferred imposition of sentenmce,_jin__his_ _discretion, tc
revoke sweh the suspensicn cor impose sentence and order sueh
the person committedy, e He may alsc, in his discretion,
order the prisoner placed under the jurisdiction of the
state board of pardons as provided by lawy or retain such
Jurisdiction with #k36 his comrt. Prior tc the revocation of
an order svspending or deferring the iwposition cf sentemce,

the person affected shall be given a hearing.™
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Section 37. Section 95-22C6.1, R.C.M., 1987, is amended
to read as fcllows:

n95-2206.1. Sentence tc death. %her Wbhepever a ferson

ie——gonvigsed—ef—an has been found guilty cf apn cffense upon
a verdict or plea of_gquilty, the ccugrt may, if _the offense
is punishable by death cr isprisonment, +he—ssure—say
sentence the offender to death or ispriscoment.”

Section 38, Section 95-2206.%, E.C.H, 1947, is asended
to read as follows:

"95-2206.5. Judieial-—desiguatieon Desigpation of
persistent felony effeaders cffender for purposes of parole
eligibility. (1) &hen—asn——gffander—has—been-——pravieusly
sonvigted —ef —a——falenay-and-the presept—offense—is—a-second
foleay—oceanitted-oa—a—differont—oocasion—than—the £irst,—the
The sentencing court shall designate +4he an offender a
persistent felony offender for purposes of eligibility for

{a) +he—pEevieus—felony-conviotion—was—for-an—eoffense

. i g ’ juriadioti ¢ iel

< . N g N

feci—eea4d—iave—beea—iifesed+—eaé is defiped_as_a_persistent
felony offender_im_95-1507{1): and

Y . SB 3¢
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. col ighd a
46} (b) +he-—effender was sero—than-eighteen—{18) years
of age gr_older at the time of the cowmmissicn cf the present

offense.

haavitgs
4$+(2] A judicial determimation ef t ag _offegder ig

a persistent felony offender under this secticn may be wmade
only when the conviction for the present cffemse occurs

after July 1, 1975."
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Section 39, Section 95-2224, R.C.HW. 1947, is asended
to read as follows:

*95.2226. Prisenet—mot—agenty—or Penaldy-for_Azeatipg
pEjsener—as PRISOEER R0T AGENT OR involuntarf servant.- io
PEiSOREF——in—4he—gonsunitysnder—the—preovisionc—oi-thic—aos
shaltl-be-deencd-—to—be-a3-29604y—67—i Vel ubtary-—seEvaRt—of
the-—departucnt—or—of-theoupervisingagener—uwhile—released
frot—oenfiscscnt—Ppurseasti——teo—the—beruas—of—ithe—fuslough
PFeqrat—hbuse—of —this —sectienshall bedeened-eoffieial

ie—punichable ss—provided—in 043 403, HC_ PRISCNER _IN THE

COSMUNITY UNDEER THE _PROVISIONS OF THIS ACT MAY BE CONSIDERER
TQ__BE__AR AGENT OR INYOLUNTARY SEEVANI OF THE DEPARTHMENT_OB

QOF THF SUPERVISING AGE¥CY WHILE RfLBlSED FROE _CORFINENERT

PORSUART _TO_THE TERMS_ OF THE FUBLOPGH PROGEAN, ABDSE_OF

AUTHORITY OVER A PRISONER IS GFFICIAL MISCONDUCT PUNISHABLE

AS_PROYIDED IN_94-7-4C1,"

~58- SB 30
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Secticn 40, Section 95-2229, R.C.B. 1947, is amended
to read 25 follows:

ng5 2229, geaffie [isposition__of _traffic fines
collected from Javerile—eoffenders——dicpesitieon juveniles.

A1l fines collected by the district ccurts fros children

under eighteen-——{18} years of age for urlawful operation of
motor vekicles sesulting—£roa as_ the_ _regumlt of traffic

summonses issued by +he peace officers of the citiesy or
countiesy or by highway patrolmsen, tcgether with thaf
portion of the fines which is specified in seesies 75-7903,
shall be retained by the county tréasurer of the ccunty in
which the cffense cccurred and at the end cf each sonth
distributed as follows:

+af (1) #£4iwes PFines collected as the result of

susmonses issued by city fe%iee peace officers shall be
distributed to the city in which the peddiee peace officer is
employedy and credited to the city general funds4,

455 {2) £imes PFines collected as the result of
summonees 1issued by county peace officers shall te retained
by the county treasurer and credited tc the ccunty rcad
tupde,

46+ (3) €£iaes Iipes collected as the result of
sumaonses issuved by state highway patrclmen shall be paid to
the state treasurer c¢f Montana, and—by—his—eredited aho

shall credit_thes to the gemeral fund of the states.

—-59- SB 30
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44 {4} +hat That portion of the fines,—as—provrided—£for
which _is_specified in seeties 75-7903y shall be paid to the
state treasurer of Montana, amré-b¥—him——6redited who _shall
credit it to the autcmobile driver education account in the
earsarked revenue fund.™"

Section %1. Section 95-2403, R.C.M. 1947, is awmended
to read as follows:

"95.2403. Sceope of arppeal by_state. 4a}{l1) Fxcept as
OTEERWISE SPECIFICALLY authorized by—tdis—eede &itle, the

state may not appeal in a crimipal case.

483>{2) The =state may appeal froe any court crder or
judgment the substantive effect of‘vhich resnlts in:

+¥-{a) dismissing a case;

+3¥{b} modifying or changing the verdict as provided
in seetien 95-2101 +Hor+43)y (21 (C) {II]):

+43+4c) grantimg a new trial;

443{d) gquashing an arrest or search warrant;

464+ {2} suppressing evidence;

8 (f) snppressing a ccofessicn or adaissicn; cr

4#3 (g9} granting or denying change ¢of venue.,"

Section 42. Section 95-2426, B.C.M. 1947, is amended
to read as follovs:.

n95-2426. Betersimatien—ef—appead Acticd reviewiang
court may_take. On appeal the reviewing ccurt may: 7

{1) +Bewesse reverse, affirm, cr modify the judgment or

-60— SB 30
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order froe which the appeal is taken;

{2y +$e& gset aside, affirm, or wodify any cr all of the
proceedings subsequent to or dependent upcm the judgeent or
order frow which the appeal is taken;

{3) Seduce-the-deqgree—eaf reduce the offenmse of which

the appellant was convicted to _a lesser_included gffense;

(4) Beduwee redyce the punishment isposed by the trial
court; or

(S) eo=der order a new trial if Justice so reguires.®

sSection 43. Section 95-26C1, B.C.H. 1947, is amended
te read as follows:

"g9S5-2601. Petdries—ia-the—4rial-ecoust Ciprcusstances ip

which valijdity_ _of sentepce may_be chalilenqed. 483 } person

adjudged guilty of an offense in a court of record who has
nc adeguate remedy of appeal apd who claims that sentence
was isposed ip violation of the copstitutiocn or the laws of
this state or the Cemstidutien gopstitutiop cf the United
States, @& that the ccurt was witboot jurisdiction to ispose
sweh the sentence, or that the sentence was in excess of the
maxisum authorized by lawy or is ctherwise subiect to
collateral attacky apon any ground of alleged error
available under a writ of habeas corpus, vwrit of coras
nobis, or other eessen—law compon law cr statutory remedy
may #e%¥e petition the court which isposed the sentence, o

the =supreme court, or any justice of the supreme court to
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vacate, set aside, or correct the septence.”

Section 84%. Section 95-2604, R,.C.%. 1987, is amended
to read as follows:

"95-2604. When wmebien petiticn way be made filed. A
wsotieon petition for such relief may be sade filed at any
tise after coamvicticmn."™

Section 45. Section 95-2605, R.C.H. 1987, is amended
to read as follows:

n95-2605. Proceedings on the petition. (1) Unless the
metion petitiop and the files and records of the case
conclusively show that the psicemer petitiomer is entitled
to no relief, the court shall cause notice thereof to ke
served apon the county attorney in the county in which the
conviction took place, grant a prospt hearing thereon,
detersine the issue, and wmake findings of fact and
conclusions with respect thereto.

12) The court eray receive proof by affidavits,
depositions, oral testimony, or other evidence. 1In its
discretion the court may crder the‘petitioner brecught tbefere
the ccurt for the hearing.

f3) If +the court finds in fawor of the petiticrex, it
shall enter aan appropriate order with respect +tc the
judgment or sentence in the former proceedings and such
supplementary orders as to reassigonment, retrial, custody,

bail, or discharge as may be necessary apd rroper. If the
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court finds for the state, the petitioner shall be returned
tc the custcedy of the perscn to whom the writ was directed.™

Section 46. Section 95-260€, R.C.PM. 1947, is amended
to read as follows:

"§55-26C06. Record aust Gte kept., A court which
entertains a wsetier petitiop pursvant tc this chapter must
keep a record of the rroceedings and enter its findimgs anpd
conclusions.”

Section 47, Section 95-26{8B, R.C.HM. 1947, is amended
to read as follovs:

"35-2608. Review. Either the petiticrer cr the state
may appeal tc the supreme ccurt of Bontana frcm an crder
entered on the motden petiticn. The appeal ashadd aust be
taken within eiw—46) months froms the entry of the crder.”

Section 48, Section 95-2902, BR.C.H. 1947, 1= amended
to read as follows:

®95-2902. BHeasonable doubt as to degeee whick _cffense
convicts only of 3dewest least offense., When it afpeares
beyond a_reasonable doubt that the defendant has committed a
public ap offensey—and but there 1is 1easonatle gzeund—eof
doubt dib—whioh-—of-tue-or-more—degeeces as_to_whether be is

guilty of a _given offense or_cne__cr__mcre _lesser _included

offenses, he cae 3ay opnly be convicted of the lewest-ef—such

degrees—ealy greatest included offense_abeut which there is

n¢_reasgnable doukt.™
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Section 49. Sectiom 95-30C4, B.C.M. 1947, 1is amended
to read as fellows:

"g95_3004. The—besrdean Burden of the state im a hcricide

trial. +a3{1}] Tn a howicide trial, befcre az extrajudicial
confassion may be adwitted into evidence, the state sust
intreduce independent evidence tending to estatlish the
deathy and the_fact that the death was caused by @ crieinal
agency.

48¥(2) Ir a deliberate hceoeicide, knowledge or purpcse
may be inferred from the fact that the accused cozmitted a
homicide apnd pc circumstances e of mitigaticn, excuse, or
justificaticn appear.™

Section 50. Secticn 95-3011, R.C.M. 1947, is awsended
to read as follows:

mg5-3011, Competency of kasbamnd—and-sife-as—witnocses
sponses. Except with the consent of bothy or in cases of
criminal violence wpes-o&e by cne_upon the other, ef-in-ease
of abandonamenty, or neglect of children by either party, or

ef abapdonment or neglect of +he-wife 09p

by the hasband
othexr, neither Mhusband—aer——wife spouse is a cospetent
witness for or against the other in a2 criminal action or
prcceedieg to which one or botb are parties.”

Section S1. Sectican 95-3¢12, B®R.C.H. 1947, is amended
to read as fecllove:

"95-3012, Testimony of person legally accountable. &
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conviction cannot be had cn the testimcny of cne respcpsible 1 a writ of habteas corpus. When suwek the writ is applied for,
or 1legally accountable for the same offense, as defined in 2 notice thereofy and of the time and place of hearing
seadion 9U4-2-106, unless he the testimopy is ccrroborated by 3 thereony shall ke given to the prosecuting officer of the
other evidencey which in itselfy and withkcot the aid of tke 4 county in which the arrest i¢ was ®made and in which the
testimony of the one responsible or legally acccurtable for 5 accused is in custcdyy and to the said aqgent of the
the sase cffensey tends to cconect the defendant with the & demanding state.”
commission of the cffenset4, amd-the The corroboratico is not 7 Section 53. Section 95-3113, R.C.M. 1947, is asended
sufficienty if it werely showsr the commission of the 8 to read as follows:
offensey or the circusstances therecf.” 9 ®935~3113. Arrest of accused before making of
Section 52. Sectioan 95-3110, B.C.H. 1987, is amended 10 requisition. (1) A judge or magistrate of this state _shall
to read as fcllows: 11 issue a warrant directed to apy peace officer comsapdipg_the
ng5.3110. Rights of accused perscps — appiicatien—feon 12 cfficer to__apprehend the_person nased thereip wherever the
weit-—of habeas corpus. {1} B¥o perscn arrested cpcn such 13 person may be found ip this state ard to__bripng_ _the _persen
wvarcant shald may be delivered over to the agent whca the 1 before_the same_or_any other judge, magistrate, or ccurt who
executive authority dJdesanding his ekali-—bave bas appcinted 15 or _which may be_available jin or copyepient of access_to the
to receive him anless he shall-be is first taken £erthwith 16 place_where_the argest js made_ _to_ _apswer _the charae’ or
withoyt _delay before a judge of a court of record in thie 17 complajnt and affidavit whenewer; Whemewver
state, whe shall infcrsm him cof the demand made for bhis 18 {a) amy a person vithin this state ekhadl-be is charged
sucrrender and of the crime with which he is chargedy and 19 on the cath of as¥ a credible person before asy the Judge or
what that he has the right +to demand and procure legal 20 magistrate of—4this—s4a4e with the comsission of am¥ a crime
counsel4, 21 in asy—ethes another statey and, except in cases arising
{2) amd—if If the priscner or his ccunsel shald-—stete 22 under seetdiorn 95-3106, with having fled from justicey ory
states that he or they desire to test the legality of his 23 vith having beer convicted of a crise in that state and
arrest, the Jjudge of seeh the court of record shall fix a 24 having escaped from confinementy or having broken the teras

reasonable time to be allcwed him within whick to agply £for 2% of his bail, probation, or parcley; cr
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{b) whemewe: 3 cceflaint shkail--have——been jis made
before aay the Jjoudge or magistrate is—thie-state setting
forth on the affidavit of amy a credible persos in ancthex
state that a crime bas been committed in seeh the cther

state and that the accused is _believed_to_be_in. this state

and has been charged in such the other state withjy

fi} the commission of the crimey and, except in cases
arising under seetiea 95-3106, b»as baving fled froa
justicey; or

4ii)} with having beenm convicted c¢f a crime in that

state and having escaped fros Pbail, probation, or fparole,

f21__3 «certified copy cof the swocrn charge or cosplaint
o and affidavit opom which the warrant ie issved shall Le
attached to the warrapt.”™

Section 58, Secticm 95-3117, R.C.H. 1947, is amended
to read as follows:

"95-3117., Extensicn of time of cosmitment adjcurnment.
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If the accused is not arrested under the warrant of the
governor by the erpiration of +the time specified irn the
warrant, bond, or undertaking, a iudge cr w®magistrate may
dischargqe bhi® or w®ay recommit tim for a further reriod of
sisty¥—{603 days or a supreme ccurt Jjustice or eceansy
dijstrict _court judge may again take bail for his appearance
and sorrender, as provided in see4des 55-3116, bet-with for
a periocd not to exceed siFEy—«6C) days after the date of
soek the nev bond or undertaking.™

Sectior 55. Section 95-3120, BR.C.B. 1947, is amended
to read as follows:

"95-312¢0. Guilt or innocemce of accused, when inguired
into. The guilt or imnocence of the accused as to the crime
of which he is charged may pnot be inquired intc by the
governory or in any proceeding after the desand for

extraditicon aesempanied-by—a—schange—of-erine-in-—Jjogal-—fexa
as——aboxe provided for ip 95-3103 ekail-—-—hawe Las been

presented to the governor, except as it say bé involved in
identifying the person held as the person charged with the
crime.%

Section 56. Sectionm 95-3123, R.C.H. 1947, is amended
to read as follows:

"95-3123. Application for issuvance of requisition-—&»
whos-—sade—ocentents. Ir 1} When the return to this state of

a person charged with 2 crime ir this state is required, the

-8B~ 58 30
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frcsecuting attorney shall presenmt to the governor his
written applicaticn for a reguisiticn for the returrn of the

person chargedy, #r—uwhieh The application shall state_the

nape of the person se charged, the crime charged against
his, the approxismate time, place, and circusstances cf its
compission, and the state in vwhich he its believed to be,
including the 1location of the accused therein at the time
the applicaticn is sade, and—oeweifyping It__shall certify
thaty in the opiniocn of the sadd prosecuting attcrney the
ends of justice require the arrest and returm of the accused
to this state for trial aed that the proceeding is nct being
instituted to enforce a private clais.

F#v (2] %hen the return to this state is reguired of a
person who has been convicted of a crime in this state and
has escaped fros confinement or brokemn the terms cf his
bajil, probation, or parole, the prosecuting attormey cf the
county in which the cffense was compitted, the parole board,
or the warder of the institetion or sheriff of the county
from which the escape was nmadey s5hall present to the
qovernor a written aprlicatico for a requisition for the
return of ewek the persony, ie—whieh IThe application shalil
be-s+ated state the name of the perscn, the crime of which
he was <convicted, the circumstances of bhis escape from
confinement or of the breach of the teres of his bail,

probation, or parole, and the state irp which he is believed

-69- SB 30

10
1
12
13
18
15
16
17
18
19
20
21
22
23
24

25

SBE €030,02

to be, including the location of the perscn therein at the
time the application is made.

23+ (3} The application shall be verified by
affidavit, skadl-be executed in duplicate, and sehall—be
accompanied by twe certified copies of the:

{a) indictment returnedy; oF

ib} ipforsaticn apd affidavit filedy; ex—ef-the

{c] cosmplaint made toc the judge or magistratey stating
the cffense with which the accused is chargedy; ex-ef—the

{4} Joudgment of conviction; or

{e} ef-4he sentence,

{4) The prosecuting officer, parole board, warden, or
sheriff may also attach such further affidavits and other

documents in duplicate as he abaill-deea considers rreper tc

be submitted with seweh the application.

{5) ©One copy of the application, with +the action of
the governazent indicated by endorsement therecn, and cne of
the certified copies of the indictaeat, complaint,
informatigny and affidavits, oF-—ef—khe Judgment cf
conviction, or ef—%hke sentence shall be filed in the ofjice
of the secretary of state to resmainr of record ip that
office. The cther copies of all papers shall be forwarded
with the governor's regquisiticn.™

Section 57. Sectiomn $5-3125, &®.C.®, 1947, is amended

to read as fcllcws:

~T70- SB 30
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m95-3125, Ho—foo—teo—be—paid-—to—public—officer
PECOVEIRG——FGUEECRdeE Bestricticns

asgisting return_of _fugitive. Ko comspensaticn, fee, or

on__compensation_ _for

revard of any kind ear may be paid tc or received by a
public officer of this statey or other persony for a service
rendered in procuring from the governor the dewand mentiocned
in seeties 95-3124, e for the surrender of the fugitive, cor
for conveying him to this statey or detaining him thereia,
except as provided £eF in swebh-geetion $5-3134-apd-55-3334y3
95-3124 AFD_95-3124,1."

Section 58, Section 95-3129, E.C.B. 1947, is amended
to read as follows:

"95-3129., ©Nomnwaiver by this state. HNothing coptained
in this act eentaimed—shall pay be deesed—to—oesstitute
considered a waiver by this state of its right, power, or
privilege to try suek the demanded perscn #xem for a crime
committed within tbhis statey or of its right, pcwerg, or
privilege to regain custody of eueh the rersen by
extradition proceedings cor otherwise for the purpose of
trial, a sentence, ¢r rpunishment for any a crime committed
within this stateyj nor shadl may any proceedings had under
this act which result iny or fail to result iny extradition
be deemed considered_jn apy way a waiver by this state of
any of its rights, privileges, or jurisdiction is-any-way
#hateoewes. "
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Section 59. Secticn 95-3206, RF.C.M. 1947, 1is anmended
to read as follows:
®»g5_.3206., oOrders, records, report -— reviewability,

confidentiality. {1) Decisions of the bcard skall te by

majority vote, The orders cf the board are pot reviewable
except as to complisnce ef with the terms of this act.

42} The department sf—isstidutiens shall keep a reccrd
of the board!'s acts and decisions available to the public.
However, all social 1ecords, including the $Ee-sentersee
presentence report, the pre-parede preparcle report, and the
sgpervision history obtaimed in the discharge cf cfficial
dety by the department, shall be copfidential and shall not
be disclosed directly or indirectly to anyone cther than the
seasbers of the board or a judge. The board or a court may in
its discretion, when the best iaterest jnterests or velfare
of a particular defendant or griscoer sakes such action
desirable or belpful, permit the ipspecticn of the report or
any parts thereof by the priscner or his attormney.”

Section 60, Section 95-3214, E.C.X. 1387, is amended
to read as fcllows:

"g95-3214, Parcle authority and rprocedore. (1) The

Sabject to__the following _restrictions, the board shall

release on paroley by appropriate cordery any persca confined
in the BNontana state prison, except persons under sentence

of death, wher inm its opinion there is reasonakle
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probability that the priscomer can be released Without
detriment to himself c¢r to the cossmubity,—previded:

{a) Zhat-ne Mo convict serving a tise seamtence sbald
may be parxroled umntil be has served at least ome-guarter
34+ of his full ters, less the good tiwe allewences—offy

as allowance provided for in seetien B0-1905¢, _or_ 12 1,2

years _upop_his term, whichever is less. <zeepi-—that—ne Mg

convict designated a persistent felcry offender under
seetien 95-2206.5 way be paroled until he has served at
least omne—third 343% of his fall ters, less the good time
aliocsamges—effy—as allowance provided for in seation
80-1905, or_ 17 172 yeays upon his term, whickever is less. #
£5 ffond . . ; led—af

hi—hae——servedy—upon—his——tesa—of—senionoer,—tuelve——aad

(k) ¥Wo convict serving a life sentence shald Bay be
paroled until he has served +hix43-<{30} years, less the good
time adlowances—offy—as allovapce provided for in seetdon

B80-1905.

{2} _P parole shkall _be cxdered _coly for _the _best

interests of society and mct_as_an award of clemepcy cr_a

reduction of sentence or parden. M priscomer shall be Eplaced
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on__parole _only when the board believes that he is _able apd

willing to fulfill the obligaticns of a_ law-—abiding citizen,
42% {31 _ta) Within Hwe—{2} mcnths after his adaission

and at such intervels thereafter as it determines, the board
shall consider all pertinent informaticn regarding each
priscner, including the circumstances cf his cffense, bhis
previous social thistory and criminal record, his ccnduct,
esployment, and attitude in prison, and the reports of and
apy physical and mental exasinations which have keen made.
43+ {b) Before ordering the parole of any prisonery the

board shall interviev his. A-parele—shalli-bhe-eordered—ouly

1av-—abidiag-eitiseny

{8) _ta) Every priscner while on parcle shall remain in
the legal custody of the institution fros which he was
releasedy '‘but shall be subject to the orders of the btoard.

{bY _When _am_ _order_ _for _paxgle _is__issued, it shall

recite the conditicns thereof.

4% {5} The ©koard may adopt any cther rules it
considers Frepet oT necessaryy Wwith respect +to the
eligibility of prisoners fecr parcle, anrd the conduct of

parole hearings, e and conditions tc¢ be impcsed upon

i FT -2 3¢
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parolees. #heb-an-erder—for-parele—is—iccned—it-chali-reoite
the—aonditione—theroof "

Section 61. Section 95-3215, R.C.M. 1987, is amended
to read as fcllows:

"95-3215, Cenditienal —¥eleass Duration of parole. A
prisoner on parole whec has served one-fourth —3y8%)% cf his

term or terss, less the good time allewamees alloNance, or a

persistent felony offender on__parole whc has served
one—third 4343} of his term or terss, less the goed time
allevanoes allowapnce, is consjidered released on parcle until
the expiration of the mazimus term cr terms for which be was

sentenced, less the good time allewanees—as azllcwance

provided for in seeties B80-19C5."

Section 62, Secticn 95-3306, R.C.M. 1947, is awmended
to read as follows:

"95-3306. Supervisicn on parole. (1) The derartment
shall retain custody cf all perscns placed op parcle and
shall supervise the persons durimg their parcle period in
accord with the conditicns set Ly the loarxd.

{2) The departament shall assign perscnnel +to assist
perscns eligible for parole in preparing a parcle glarn.
Department personnel shall wake a report of their efforts
and findings to the board prior to its consideration of the
case of the eligible rerson.

{3} A copy of the conditions of his parole shall be
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signed by the parolee and given to him amd to his probation
and parole officer, who shall report on his precgress under
the rules of the board.

{4) The probaticn and parole officer shall regqularly
advise and consult with the parolee, assist hiw ip adjusting
to coamunity life, and inform him of the restoratior cf his
rights on successful completion of sentence.

{5) "The ©probatior ané parole officer shall keegr such
records as the board or departsent may reguire. All records
shall be entered in the master file of the individual.”

Section 63. Sectiom 95-3308, R.C.M. 1947, is amended
to read as follows:

»95-3308, Return of parole violator. (1) J{a) At any
time during release on parcle or conditional release, the
departwent may issue a warrant for the arrest of the
released priscner for #ielatdiens wviclaticp of any of the
conditions of releasey or a notice to appear to answer to a
charge of violation. &uek The notice shall be served
personally upon the prisomner. The varrant sball authorize
all officers named therein to return sweh the frisoser to
the actual custody of the peral institution from which he
wvas releasedy or to any other saitable detention facility
designated by the department.

{b} 2Any probation and parcle officer may arrest sush

the prisoner without a warranty or may deputize any cther
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officer with power to arrest to do sco by giving his a
written statement setting forth that the prisoper bhas, in
the Jjudgment of eaid the probation and parole officer,
violated the conditions of his release. &ueh The written
statement delivered with +the gpriscner by the arresting
officer to the official in charge of the institution froa
which the priscner was released or cother tlace of detenticny
shall be sufficient warrant for the detention of the parolee
or conditional releasee¢. The probatice and parcle officer,
after saking an arrest, shall present to the detainieg
authorities a similar statement of the circumstances of
violation.

{c] Pending hearing, as hexeisafies provided in

subsections__{2) _amd_ (3), urcon any charge of violaticny the

priscner say¥, if circumstances warrant, be incarcerated in
sach the imstitution.

{2) {a} After +the arrest of said the prisorer, a
hearing shall be held within a reasonable time, unless ecueh
the hearing is waived by the parclee, to determine whether
there is prokable cause or reascpable grounds to believe
that the arrested vparclee has coasitted acts which would
constitute a violaticn of parcle conditions. Az inderendent
officer, who need not te a judicial officer, must preside
over ##dm@ the bhearing. $his The hearing must be ccpducted

at or 7reasonably near +the gplace of +the alleged parole
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viclatice or arrest and as prosptly as convenient after
arrest. The parolee wsust be givem notice of £hie the
hearing and sust be allowed to appear and speak in his owuwn
behalf and introduace relevant informaticn tc the hearings
cfticer.

43+(b) The hearings cfficer skall make a susmary of
vhat transpires at the hearing in terms of the respcnses agpd
position of the parolee apd the substance of the documents
or evidence given im support of parcle revocation asd—ef-the
pasoloelts-position., Based on the inforsatiom givem +to him,
the hearings officer ses% shall determine whether there is
probable cause to hold the parclee for the fipal decision of
the board of pardons as spesified prgvided in sestiesn
85-3233 subsection_ {3).

13)__(a) If the hearings officer determines that there
is probable cause to believe that the prisomer has vioclated
a condition cf his parole, the probaticn and parocle officer
shall imeediately notify the becard and shall submit in
writing a report showing in whbat manrer the priscoer has
violated the conditicns of release, aand—4his This report
shall be accompanied by the findings of the hearings
officer.

{b} Thereupon, the bcard shall cause the crricscner +to
be prozptly brought before it fcr a hearing on the wviclation

chargedy wunder such rules and-requlatiens as the Yoard say
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adopt., If the vioclatiom is established, the board wmay
continue or revoke the parole or ccmditicnal releasey or
enter such other order as it may see fit.

4+ {c) Apriconer—for-whose—retars-a—vaEiast-has—beos
isseed—ahally—afterShe-issvanee—ei-—csuch—varrenty—if—it—ie
found-that —the-—varrait——eannot—bhe—secvedy—be—deoned—a
fagitive——oFr-—t0—have—£icd—£ron—Jussices If it ehail—appeas
appears that he has violated the prcvisiors of his release,

the _board shall determipe whether the time from the issuing

of sueh the warrant to the date of his arresty or any part
of ity—ehadd will be counted as time served under the
sentencey shall-be—desesnined-by—the—beand.,

{4} A _prisoner for whose_zeturn arrast a besn
issued _shall, after _the iés a ce. f_the warrant, if it_is

found that the warramt cannot be served, be_ _copsidered 3

fugitive or to haye fled frop justice,”*
Section 64, Repealer. Secticns 16-2615, 16-3403,

95-103 throngh 95-108, $5-2211, and 95-3233, @®R.C.B. 1947,
are repealed.

~Ead-
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SENATE BILL NC. 30

INTRODUCED BY HAZELBAKER

A BILL FOR AN ACT ENTITLED: ™AN ACT 10 GESERALLY REVISE AKEC

CLARIFY THE LANS BELATING TO CRININAL PROCEDURE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1, Section 95-101, R.C.M. 1947, is amended to
read as follows:

#95-10%t. Seepe  Application. These—previeicas This
title shall govern the procedure in all the courts of
Montana in all criminal proceedings eixcept where provision
for a different procedure is specifically provided by law.™

Section 2, There is a new B.C.8., sectiocn numbered
95~302.1 that reads as follows:

95-~302.1. Jurisdictiom of justices® courts. The
justices® courts have crisminal jurisdicticn as authorized by
93-410 and 95-302.

Section 3. Section 95-501, R.C.M. 1987, is amended to
read as follows:

"95-501,. Mental disease or defect excluding
respoasibility. <a){1) 2 persor is not responsible for
criminal conduct if at the time of such conduct as a result
of sental disease or defect he is unable either to

appreciate the criasinality of his coeduct or tc confora bhis

no changes in and due to lenyth will not
Please vefer to yellow copy for complete text.
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conduct to the reguirements of law.

+8+(2) 2as used in this chapter, the SeEms ters "mental
disease or defect® does nmot include aa abunormality
nanifested only by re—sepeated Trepeated criasinal or
otheswise other antisccial conduct.®

Section 4. Section 95-507, B.C.H. 1987, is amended to
read as follows:

"95.507. Detersination of irresponsibility on basis of
report — ascess—to-deferdait-by—porebiatsint—of-—his—oun
eheioe examination by psychistrist chosen by _state or
defendant — £era—eof-expest psychiatric testisony shea—iscue

of-ponpeneibility-Jie-tried ppon_trjal. (1) If the report
filed under seesiom 95-505 finds that the defendant at the

time of the criminal conduct charged suffered from a emental
disease or defect which rendered his unabie to appreciate
the criminality of his conduct or to conferm his conduct to
the requirements of lawy and the court, after a bearisg if a
hearing is requested by the attorney prosecuting or the
defendant,, is satisfied that the mertal disease or defect
was sufficient to exclude respomsibility, the court on
sotion of the defendant shall enter judgment of acquittal on
the ground of mental disease or defect excluding
responsibility.

(2} Whea If either the defendant or the state wishes

the defendant to be examined by a2 gqualified psychiatrist or

—-2- SB 30
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other experty selected by the one proposing the examipation,
the examiner shall be permitted to have reasonable access tc
the defendant for the purpose of the examinaticn. )

{3) UOpon the +trial, any psychiatrist who reported
under secdieon 95-505 may be called as a witness by the
prosecution or by the defemse. If the issue is being tried
before a jury, the jury shadd m3y not bhe inforsed that the
psychiatrist was designated by the court or by the
superintendent of Wara Springs state bhospital. Both the
prosecution and the defense may suamonr any other qualifisﬁ
psychiatrist or other expert to testify, but no ome who has
not examined the Jefendant is competeat to testify to ap
expert opinion with respect to the =mental cendition or
responsibility of the defendant, as distimguished from the
validity of the procedure followed by, or the general
scientific propositions stated by amother witness.

{(4) ®hen a psychiatrist or other expgert sho has
examined the Jeferndant testifies concerning e the
defenpdagt's amental condition, be may make a statement as to
tke nature of his examination, his diagnosis of the nmental
condition of the defendant at the time of the comaission of
the offense charged, and his opinion as to the ability of
the defendant to appreciate the crimimality of his coaduct,
o to conform his conduct to the regquirements of law, or to

have a particelar state of mind which is an element of the
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offense charged. #e The _expert may make any explanaticy
reasonably serving tc clarify his diagnosis and opinion and
may be cross—examined as to any wmatter bearing op his
competency or credibility or the validity of his diagnosis
or opinion.”

Section 5. Section 95-509, R.C.M. 1347, is amended to
read as follows:

#95_509, Statenepss—for—purpeses—of jdmjssibility of
statesepts pade durjing examination or treatment isadsissible
e%90pt—oh—issue—eoi-sental-eondisioa. L statement sade by—a
person——subieobed——4e for _the _pyrpoges of psychiatric
examination or treatsent fneauaa*——io—;aoc#ioaa———ii—i&iv
85506y 95-508— for —tho—purposes—os provided n_thj
chapter by _a gg;gég subjected to such . examination or
treatnent shaild js not be adaissible ie evidence against kis
in any crimisal proceeding on any issuve cther than that of
his swental condition, kwd—ik—shall-Bbe ]It is adaissible upen
+hae on_ the issue of his mental copdjtiom, vhether or not it
would be otherwvise deemed Dbe  copgidered a privileged
cosmunication, unless sush—stateseat it constitutes an
adsission of guilt of the crime charged.”™

Section 6., Section 95-603, E.C.H8. 1947, is amended to
read as follows:

#95-603, Issuance and service of arrest warramt upod

complaint. e} (1] 2 complaint, as the basis of an arrest

T SB 30
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SENATE BILL NO. 30

INTRODUCED BY HAZELBAKER

A BILL FOR AN ACT ENTITLED: ™“AN ACT TO GENEBRALLY REVISE AND

CLARIFY THE LAWS RELATIBG TO CRIMINAL PROCEDURE."™

BE IT FHACTED BY THE LEGISLATURE OF THE STATE CF MONTANA:

Section 1. Section 95-101, B.C.%. 19487, is amended to
read as follows:

"g5.101, Seepe  Applicatjopn. These—previeiess This
title shall govern the procedure in 3gll the courts of
gontana in all criminal proceedings except vhere provision
for a different procedure is specifically provided bty law."

Section 2, There is a nevw R.C.H. section numbered
95-302.1 that reads as follows:

95-302,.1. Jurisdiction of Justices® courts, The
justices; courts have criminal qurisdiction as authorized by
93-810 and 95-302.

Section 3, Section 95-501, R.C.H. 1947, is amsended to
read as follows:

ng5.501. Hental disease or defect excluding
responsibility. <a}{1l}] A persor is not respomsible for
criminal conduct if at the time of such conduct as a result
of mental disease or defect he is unable either to

appreciate the criminality of his copduct or to confors his
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conduct to the requirements of law.

421 As used im this chapter, the seras ters "sental
disease or defectw does not include amn abnormality
manifested only by se—rsopoated repeated criminal or
athepuite other antisocial conduct.®

Secticon 4, Section 95-507, B.C.¥. 1947, is amended to
read as follows:

"95-507. Determination of irresponsibility om basis of

report — aeaess—to—defandanrt—-br—pasyohietriot—of—hin—oun

ehoice examination _b chiatrist hose b state
defendant — fosm-—-eof-empert psychiatric testimony shen—isese
of-reaponaibility—in—eried npop trisl. (1) If the report

filed under seetien 95505 finds that the defendant at the
time of the criminal conduct charged suffered from a wmental
disease or defect vhicCh rendered him unable to appreciate
the criminality of his conduct or to conform his conduct to
the requirements of lawy and the court, after a hearing if a
hearing is reguested by the attorney prosecuting or the
defendant, is satisfied that the mental disease or defect
was sufficient to exclude respoasibility, the court on
motion of the defendant shall enter judgment of acguittal cn
the qgrovand of wental disease or defect excluding
rTesponsibility.

{2) #hen If either the defendant or the state wishes

the defendant to be examined by a gualified psychiatrist or

-2— 5B 39
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other experty selected by the cne proposing the examination,
the examiner shall be permitted to have reasonable access to
the defendant for the purpose of the examination.

(3) Upon the +trial, any psychiatrist vho reported
under seetieon 95-505 may be called as a witness by the
prosecution or by the defense, If the issuwe is being tried
before a jury, the jury ehalil may not be informed that the
psychiatrist ¥as designated by the court or by the
superintendent of Warm Springs state hospital. Both the
prosecution apd the defense may susmon any other gualified
psychiatrist or otber expert to testify, but no one who has
not exasined the Jdefendanrt is competent to testify to an
erpert opimion with respect to the wmental comdition or
responsibility of the defendant, as distinguished fros the
validity of the procedere follewed byy or the general
scientific propositions stated by another witness. .

(#) When a psychiatrist or other expert who bhas
eramined the defendant testifies concerning i€ the

defendant's wmental condition, bhe may make a stateaent as to

the nature of his examinatior, his diagnosis of the wmental
condition of the defendant at the time of the copmission of
the offense charged, and his opinion as to the ability of
the defendant to appreciate the criminality of his conduct,
er to confora his condact to the requirements of law, or to

have a particular state of mind which is an element of the
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offense charged. ®e The _egypert m®may make any explanationm
reasonahly serving to clarify his diagnosis and opinion and
®ay be cross-exaained as to any matter bearing on bhis
competency or credibility or the validity of his diagnosis
or opimicn.”

Section 5, Sectiom 95-509, R.C.M, 1947, is amended tc
read as follows:

ng5_509. E&satesents——for——purposes——of Admissibility of
stategents made during examlpation or treatmsent inadmieeibie
exgopt-on—iosio—ofi—nontal-condision. A statement made »y—a
porson——subjested———4o for the purposes of psychiatric
azamination or treatsent paEssant—ee—seotions— 95-505,
95-506——06--508—£otr—the--purposes—eof proyided for im_this

chapter by a person _subjected to such examination or

treatment ehald is not be admissible in evidence against hia
in any criminal proceeding on any issue other than that of
his mental condition, but—it-ehali—be It is admissible wupen

that op the issue of his mental condition, vwhether or mot it

would be othervwise deemed be considered a privileged

communication, unless sueeh—statedeat it constitutes an
adeission of guilt of the crime charged.®

Section 6. Section 95-603, R.C.N, 1947, is amended to
read as fcllows:

195 603, Issuance and service of arrest warramt upon

coaplaint. +a)[f1} 2 complaint, as the basis of ap arrest

—h SB 30



10
11
12
13
14
15
16
17
18
19
20

21

23
24

25

SB 0030,02

varrant, cshall be in writing.

+B¥(2) When a complaint is presented to a court
charging a person with the cosmission of an offense, the
court shall examine upon cath the complainant and may also
examine any wvwitnesses.

48} (3) If it appears fros the contents of the
complaint and the examination of the cosplainant and other
witnesses, if any, that there is probable cause to helieve
that the person against whom the complaint was wmade has
committed an offenmse, a warrant shall be issued by the coart
for +the arrest of the person complained against. ¥s—&he The
court, in its discretion ef—the-veuri-or—upoa-the—Jogueat—of
the—ooupty—attoppey, Bay _issuze a summons instead of a

varrant, _Upon_the re t o e_coun attoroe the_court

shall issue a_gumpons instead of a_warranpt. HNore than one

43 varrant or summons may issue on the same ccsplaint.

*é+iﬁl A warrant of arrest shall:

+4-fa) #Be be in writing in the name of the state of
montana or in the name of a municipality if a violation of a
municipal ordinance is charged:

+42¥fh) Set set forth the nature of the coffense;

433 ({c] &cemmand comdand that the person against whon
the cosmplaint was made be arrested and brought before the
court issuing the warranty or, if he the judge is absent or

unable to act, before the nearest or most accessible ccurt
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argoat—was-sadosIN THE SAME CCUNTY OR THE ADJOINING _CODNIY.

IF_AN _ARBEST XIS MADE YR A CODNTY OTHER THAN THE ONR IX WHICH

THE__MWARRANT WAS _ISSUED THE ARRESTED PERSON SHALIL BE TAKEN

WITHOUT _UNMECESSARY DRLMY _BEFORE THE NEAREST _AND MOST
ACCESSIBLE JUDGE IN THE COUNTY WHERE THE ARREST WAS MADE OR

THE _ADJOINING COUNTY,

4iy-{d) Speoify specify the name of the person to be

arrested or, if his nase is unknown, skald designate sueeh

the person by any name or description by which bhe can be
identified with reasonable certainty:;

46} {e} FHeake sState the date when isseed and the
municipality or county where issuedy; and

46} (f) Be be signed by the judge of the court with the
title of his office.

4@+ 5] <The warrant of arrest may specify the amount of

+£} 16} The warvanrt shall be directed to all peace
officers in the state. It shall be ecxecuted by a peace
officer and may be executed in any county of the state,
However, warrants issued for the violation of city

ordinances cannot be executed ocutside the city limits,

—f— SB 30
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except as otherwise provided by seetiens 11-927 and 11-960."

Section 7. Section 95-704, B.C.%. 1947, is amended to
read as follows:

"95-704., Grounds for search warrant. Any Jjudge may
issue a search varrant upon the written application of any
person that—ap-eoffense—has-beon-cosaitted, made under oath
or affirmation before hia the djudge, vhich:

{1} _states that an offense has been commjtted;

4a¥ (2] ©&4ades states facts sufficient to show prokatle
cause for issuance of the warranty;

45y{3) Pastieuiardy particunlarly describes the place
or things to be searchedy; and

<o) {4) Pastieularky particularly describes the things
to be seized.®

Section 8. Section 95719, R.C.N. 1947, is amended to
read as follows:

"95-719. sStop and frisk. (1) A peace officer may stop
any person he observes in circusstances that give the——peoace
effieer him reasonable caunse to suspect that the persom has
coamitted, is coamitting, or is about to comait an offense
involving the use or atteapted use of force against &he a
perscn or theft, damage, or destruction of property if the
stop 1is reasonably necessary to obtain or verify an account
of the person's presence or conduct or to determine whether

to arrest the person.
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(2) A peace officer may stop any person he finds near
the scene cf an ocffease that +£he—pease——efficer he has
reasonable cause to suspect has just been committed if:

{a) +*he——peace—offieer he has rTeasonable cause to
suspect that the person has krowledge of material aid to the
investigation of the offense; or

{b} the stop is reasonably necessary to obtain or
verify the person’s identity or am account of the offense.

{3) A peace officer may stop any person im ceannecticn
vith an offense that the—peage—offieesr he has probable cause
to believe has been committed if:

{a} the offense is a felony imvolving the use or the
attespted use of force against a person or theft, damage, or
desttuction of property; aad

{b) +he-—peace——-efficer he has reasonable cause to
saspect the person coamitted the felony; and

{c) (i) the stop is reasonably necessary to obtain or
identity to determine whether tc

verify kés the person's

arrest the person for the felomy; or

{ii) the peace officer has reasonable cause to suspect
that the person was present at the scene cf the offensey and
the stop is reasconably necessary to obtain or werify the
person's identity.

{4) 2 peace officer who has lawfully stopped a person

under this sectior may:

~B sB 30
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(a) frisk 4&hak the person and take other reasonably
necessary steps for protectiocn if the-pease—effieer he has
reasonable caunse to suspect that the person is armed and
presently dangerous to the—pease—effieesr him or arnother
person present; and

(b) take possession of any object that #%he-peade
sffiger he discovers during the course of the frisk if #he
peaoe—eoffieer he has probable cause to believe the object is
a deadly weapomn.

{5} A peace officer who bhas lavfully stopped a person
under this section may demand of the person bis name and his
present or last address.

(6} A peace officer who has lawfully stopped a person
gnder this section shall inform the person, as promptly as
possible under the circumstances and in amry case tefore
gquestioning the person, that he is a peace officer, amd that
the step is not an arrest but rather a teamporary detention
for an investigationm, and that upon completion of the
investigation the perscon will be released unless he is
arrested.

{7y After the authorized purpose of the stop has been
acconplished or +hiety-430} sinutes bave elapsed, whichever
cccurs first, the peace officer shall allow the person to gc
unless he has arrested the person.®

Seatiod—9y—E5e6tie8-55—100 4 —ReCritv—33 87 y—is—anended—teo
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Section 9. Section 95-1005, R.C.M. 1947, is amended to

read as follows:
"G5-1005, Remuneration of appointed counsel., L3y
#henevery in a criminal aeties—eF proceedingy an attorney as

3aw represents or defends any person by order of the courty

-10- 5B 30
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on the ground that the perscn is fipancially ugnable to
eaploy cocunsel, sw6h the attorney shall be paid for his
services suchk sum as a district court or Jjustice of the
state supremse court certifies to be a reasonable
compansation therefor and shkall be reimbursed for reascpable
costs ipcurred iz the criminal proceeding.

{2) Sueh—oceste—shall-be The expense of _japlepentinpg
sabsection {1} _is chargeable to the county in which the
proceeding arose, except that;

{a} in proceedings solely iavolving the violaticm of a
city ordinance or state statute prosecuted in a municipaly
or c¢ity ez—-peliee court, whereia-eoesbs—ehaill-be the _expense
is chargeable to the city or town in which the proceeding
arcsey; and

(b} in—arrests—-is—orininal-proeeedings when there has
been _an arrest by agents of the department of fish and game
and—arrest6—by or agents of the department of justice, £he
sosto—-—tineluding—attorpeyesl-fees—of attoracys—appointod—by
he—goure—for-the—defendant) cxpense must be Lorne by the

state agency causing the arrest."

Section 10. Sectiopn 95-1104, R.C.M., 1947, is amended
to read as follows:

®395-1104, Setting—asd—agecprind—bail—under——a—waErant

ef—aprest PBajl set _in _warrant -- _acceptance__ky peace

officer. A peace officer may accept cash bail in behalf of a
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judge where whenewver the warrant of arrest specifies the
amount of bail, ¥fa-the-event—the Whenever a peace officer
accepts bail, he shall give a signed receipt tc the offender
setting forth the bail received. The peace officer shall
then deliver the bail to the justice of the peace or pelise
city judge before whom the offender is tc appear, aerd the
justice of the peace or pediee city judge shall give a
receipt to the pediee peace officer for the bail delivered.™

Section 11. Section 95-1118, R.C.M. 1947, is awmended
to read as follows:

"95~1118. Geaditiens Fors__of _conditions of bail.
+4a} {1} If a person is admitted to bail before conviction,
the conditions of bail besd shall be;

{a) that be will appear to answer in the court having
jurisdiction on a day certain ard thereafter as ordered by
the coart until discharged on final order of the court and
¥ill not depart from this state without leavey; and

{1} ewb3jest—+e any other comditions as that the coort
may reasonably prescribe +tc assure his appearance when
required.

+4B8}{2} Tf the defendant is admitted to bail after
conviction, the conditions of bail bend shall be that:

433 (a) He he will duly prosecute his appeal;

+2%{b] H#e he will appear at such time and place as the

court may direct;
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433(c) %He he will not depart from this state without

leave of the court; and

443 {d) £ if the jodgment is affirsed or the cause
reversed and remanded for a new trial, he will forthwith
surrender to the officer froam whose custody he was bailed.”

Section 12. Sectiom 95-1119, R.C.H, 1947, is amended
to tead as follows:

"95-1119, Bail on a new trial, If the judgment of
conviction is reversed and the cause remanded for a new
trial, the trial court may order that the bail stand pending

such trialy or substitute, reduce, or increase bail.™

ggggggggégggzggggggggzggt adt-as-—gerety—or-farsich—bailyd
Section 13, Section 9%5-1121, B.C.NM. 1947, 1is asended
to read as follows:
"95-1121, Sureties—fer—guaranteed Guaranteed arrest
bord certificates——&iling-ef—undertaking—guaranteed-——arrest
bopd--eestificate, <a}(1} 4wy A domestic or foreign surety

company vwhich has gualified to transact surety business in
this state mayy in any yeary becowe surety in an amcunt not

to—eneeod—one——handred—doellars exceeding 4$100«08) with
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respect to any guranteed guaranteed arrest bond certificates
issﬁed in such year by an autosmobile clud or associatioen cr
by an insurance company authorized +tc write autcomobile
liability insurance within this state, by filing with the
commissioner of insurance an undertaking thus to become
surety.

+45)-{2) Sweh The undertaking shall be in a form to be
prescribed by the comsissioner and shall state the
following:

43r{a} ®he the name and address of the automobile elud
oF clubs, actomobile aseoeiadies assocjiations, or insurance
BOBPARY—6F COAPANieSyr—OE-86600iations—with—reapecs—te which

issned the guaranteed arrest bond certificates ef with

Lrespect _to which the surety cospany undertakes to be
surety«;_and

42+{b} =he the wunqualified obligatiom of the surety
company to pay the fine or forfeiture in an asount not we
excecd—one—hundsed—dollars pxceeding 4$5100+60) of any person
who, after posting a guvaranteed arrest bond certificate with
respect to which the surety company has undertaken to be
surety, fails to make the appearance to guarantee whick the
guaranteed arrest bond certificate was posted.

4er{3) The +term “guarapteed arrest bond certificatest
reans any printed card or other certificate which:

fa) _is issued by an automobile cluby or associaticen or

-1h— sB 10
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insurance cosmpanyy to any of its members or insuredsy;_and

ib} which—paid-eard-ox-eertifieate is signed by eueh
the wmeamber or insured and contains a printed statesent that
sweh the automobile c¢lub, automobile association, or
insurance company and a surety companyy Or an insurance
company authorized to transact both auntomobile 1liakility
insurance and surety business in the state of Nontanay:

{i) gquarantee the appearance of the perscn whose
signature appears on the card or certificate; and

fii} 4khas will, in the event of the failure of sueh
the person to appear in court at the time of trial, pay any
fine or forfeiture imposed on suweh the person in an amount
not te—ecxeeed-one—hundred—dollare excesdipng 45 100+084."

sectior 14. Section 95-1122, BR,.C.8. 1987, is amended
to read as feollows:

"95-1122, HNiedatiems——of—metexr Notor vehicle 1avs
violations — pes%ihq—eé—gaafaateeé—eeeest-boad—eei%ifie%ée

gertificates_accepted in lieu of cash. #28y A gJuaranteed

arrest bond certificate with respect to which a surety
company has become surety or a guaranteed artrest bond
certificate issued by an insurance company authorized to
transact both automobile 1liability insurance Qnd surety
business within this statey as previded in seetien 95-11214
kereoofy shall, when posted by the persen whose <cignature

appears thereor, be accepted in lieu of cash kail in an
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amount not te—enceed-one—huadred—dellars exceeding 451004884
as a bail bcond to guarantee the appearance of eueh the
persony in any court, including municipal courts, ir this
statey at such time as may be required by the courty when
sueh the person ¥s was arrested for violation of amy a motor
vehicle law of this state or ordinance of aB¥ 2 municipality
in this state (except for the offense of driving while
intoxicated or for any felony} committed prior to the date
of expiration shown on euwek the guaranteed arres* bcnd
certificate, ee A_guaranteed arrest pond certificate posted
as a bail bond in an¥ a court in this state shali-be is
subject tc the game forfeiture and enforcement provisicans
¥ith-—Eoepecst-—te as bail bonds posted in criminal cases as
previded—by-lavw, and that-ahy—oueh a3 guaranteed arrest bond
certificate posted as a bail bomd in a=¥ a sunicipal court
in this state shall-be is subject to the forfeiture and
enforcement provisions of the chapter or ordinamce of the
particular municipality pertaining to bail bonds posted.”™

Section 15. Section 95-1406, R.C.M. 1947, is amended
to read as follows:

"95-1406. W#hes—and——Eron-whon—thoy aay—achk-advice—and
whe——nay——be——proseat—dusiag—their—seesions Advice _and

assistapce to grapd _jury —— _who__may__be _presepnt _——

stenographer, tranmscript of _testimeny. +a}(1) The grand

jury mayy at all timesy ask the advice of the courty or the
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judge thereof, e# the attorney general, cr e£f the county
attorney. Unless such advice is asked, the judge cf the
court shall not be present during the sessions of the grand
jury.

by {2) The county attorney ef-—bthe—esynty or the
attorney gemeral may at all times appear before the grand
jury for +the parpose of giving ipformation or advice
relative to any matter cognizable by the grand juryy and may
interrogate wvitnesses before the grand jury whenever he
thinks it necessary. When a charge against or involving the
county attorney, && deputy county attorney, or anyone
emaplovyed by or connected with the office of the ccounty
attorneyy is being investigated by the grand jury, seek the
county attorney, e deputy county attormey, or all or any
one or more cof themy shall not be allovwed to be present jip

an__official _capacity before sasekh the grand jury vhen Sueh

the charée is being investigatedy, iw—as—effieial—-eapacity

5

—a——Wibhe68y——ahd-——he They or_he shall only be
present while a witpess and after his——appearapee appearing
as seeh a witness shall leave the place where the grand jury
is holding session.

464+{3) When vtequested tec d¢ so bY the grand jury of
any county, the attorpney general or county attorney may
employ special counsel and ipvestigators, whese—duty-—it ¥ho

shall ke—%#6 investigate and present the evidenrce agcguired in

-17- SB 30

o, v ]

-4

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SE €030/02

such investigation to sweh the grand ijury.

- 483> {8) The grand jury or county attorney =may TrTeguire
by subpoena the attendance cf any perscn before the grand
jury as interpreter, %While his services are necessary, sueh
the interpreter wmay be present at the examination of
vitnesses before the grand jury. The compensation for the
services of sweh the interpreter constitutes a charge
against the countyy and shall be fized by the grand jurys in
an amount to be approved by the court, aad It shall be paid
out of the county treasury on a warrant of the county
anaditor upon an order of the judge of the district court.

4315} Traneeript-ef—Testimeny«{H-{a} The grand Jury
may appoint a stenographer to take in shorthand the
testimony of witnesses,; or the testimony may be taken Dby a
recording device, but the record so made shall include the
testimeny of 21l witnesses on that particular investigation.
The sherthand notes or the recordings and transcript of the
sase, if any, shall be delivered to and retained by the
clerk of the district court.

42+ {b] The stenographer aad any typist who tramscribes
thke stenographer's notes or recordings shall be sworm ky the
foreman not to disclose any testimony or the names of any
vitnesses except when so crdered by the court.

{c} The sterographic reporter shall certify and file

with the clerk of the district court an criginal
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transcription of his shorthand notes and a copy thereof and
as many additional copies as there are defendants. The
reporter shall complete sueh the certification and filing
within tea—410) days after the indictment has been found es
the —acousation——prosented nnless the court for goocd cause
makes an order extending the time. The clerk of the district
court shall deliver the original of the transcript ee filed
with him to the county attorney immediately upon his receifpt
thereof, shaldd retain ore 3} copy for use only by judges in
proceedings relating to the indictasent er-aeeusatien, and
shall deliver a copy of sweh the tramscript to each sueh
defendant or his attorney."

Section 16. Section 95-1407, R.C.M. 1947, is amended
to read as follows:

"95-1407. Subpoena of witnesses ——iseuvange. 3 subpoena
requiring the attendance of a witness bhefore the grand jyry
may be signed and issued by the ccunty attorney, ty the
foreman of the grand jury, or by the judge of the district

courty,; £ox The subpoena may be directed to witnesses in the

statey in support of the prosecuation, fes those witnesses

whose testimony, in Més the opinion of the issver, is

paterial in an investigation before the grand jury, and £es
such other witnesses as the grand jury +spon——investigation

peading-befere-thea pay direct.™

Secticn 17, Section 95-1408, R.C.M. 1947, is amended
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to read as fcellows:

W95 1408, Reception of evidence, 42¥{1) In  the
investigation of a charge, the grand jury shall receive no
other evidence than that given by witnesses produced and

sworn before +he—grand—3ueyy it _or furnished Lty legal

documentary evidencey or the depositior of a witness in the

cases mentioned in seetien 95-1802.

+8+12) The grand jury is not reguired to hear evidence
for the defeadant, but it shall weigh all the evidence
submitted to ity, @hd-whes If it has reason to believe other
evidence within its reach will explain away the charge, it
shall ordeyr the evidence to be ©producedy and for that
purpose say require the county attorney to issue process for
vitnesses.

+46)}{3) The grand jury shall find an indictment when
all the evidence before ity taken together, if unexplained
or uncontradicted, wouldy ie its judgmenty warranot a
conviction by a trial jury.n®

Section 18, Section 95-1502, R.C.B. 1947, is amended
to read as follows:

"g5-1502., Commencemernt of prosecetions. <a3(1} 1ll
prosecutions of offenses triable in the district courts
shall be by indictment or information except——as——etherwise

pEevided—hy shapter 55— Fitle— Gy Ry—Cy—M—1047F,
8)}{2} all cther prosecutions of offenses ray be by
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cosplaint,.”

Section 19. Section 95-15Q04, R.C.A, 1987, is amended
to read as follows:

951504, Joiader and discharge of offenses and
defendants. $a}(1) An indictment, inforsation, or complaint
er——agousaties may charge twe (3} or more different offenses
conpected together in their cosmission, oF different
statements of the same offensé‘ or two 43) or more different
offenses of the same class ef-erines-—or-—effesses,y under
separate countsy, aad—if If two +3)} or more indictments,
inforsations, or complaints er-aeeusasiens are filed in such
cases in the same court, the court say order them to be
consolidated. allegations made in one count say be
incorporated by reference in another count. The prosecution
is not required to elect between the different offenses or
counts set forth in the indictment, information, or
ccnplain£ eE—aocusation, but apd the defendant may be
convicted of any nusber of the offenses chargedy., asd—eaeh
Each offense of which the defendant is convicted wmust be
stated in the wverdict or the finding of the court4,

{2) previdedy-—%bat—the The court in which the case is
triable, in the interests of justice and for good cause
shown, may in its discretion order that the different
offenses or counts set forth in the indictment, infcrmaticn,

or coeplaint asd-aeceusatien be tried separately or divided
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into two <3+ or more groups and each of said the groups
tried separately. An acguittal of one 43} or more counts
shall not be decemsd copsidered an acqguittal of any other
count.

4b3{3) Two 43% or more defendants may be charged in
the same indictsent or inforsatiom if they are alleged to
have participated in the same series of acts or tramsacticns
constituting an offense or offeases, Such defendants may be
charged in one -3} or more counts together or separately,
and all of the defendants need not be charged in each count.

4e3{8) If it appears that a defendant or the state is
prejudiced by a joinder of related prosecutions or
defendants in a single charge or by Joirnder of separate
charges or defendants for trial, the court may order
separate trials, grant a severance of defendants, or provide
any other Telief as fjustice may requirce.

483 {5} When two or more persons are included in the
same charge, the conurt wsay, at any timey before the
defendants have gone into their defense, on the apglication
of the county attorney, direct any defendant to be
dischargedy 5o that he may be a witness for the state.

+4e} (6} When two or more perscas are included in the
same indictment or informationy and the ccurt is cf the
opinion that in regard to a particular defendant there is

not sufficient evidence tc put hime on his defense, i+ the
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court sust order him to be discharged before the evidence is
closedy that he may be a witness for his cocdefendant.”

Section 20, Section 95-1506, R.C.H. 1947, is amended
to read as follows:

"95-1506. pries-—cenvietien Procednral requirements —
persistent felony offenders. {1) #hea If the state seeks
inereased—punishaens treatment of the accused as a pries
senvieted—£olon persistent felony offender under seeties

B4—4343 95-1507 or 95-2206,5 or _both of those_sectjons,

notice of that fact must be given in writing to the accused
or his attorney before the entry of a plea of gunilty by the
accasedy or before the case is called for trial upos a plea
of not qguilty.

{2) #Sueek The notice aust conform to the following
provisions:

{a) The notice wmust specify the prior convictions
alleged to have been incurred by the accused.

fb) The notice aad the charges of pricr convicticns
contained therein shall not be made public aes or in any
manper be made known to the jury before the jury's verdict
is returned upon the felony charge, prewided—that However,

if the defendant shall-testify testifies ir his own behalf,

he shail--nevertheleas—dbe jis subject teo impeachment as

provided in seedier 93-1901-11y—HrCullr—104F,—as—anaanded.
4e+(3) TIf the accused is convicted upon the felony
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charge, the notice, together with proper proof of timely
service, shall be filed with the ccurt before the time fixed
for sertenee sentencing. The court shall thes fix a time for
hearing with at least &hEee—{3) days' notice tc the accused.

483 {4} The hearing shall be held before the court
alone, If the court finds any of the allegations <¢f pricr
conviction true, the accused shall be sentenced under the

provisions of seetien-94-—-4313 95-1507 and 95-2206.5."

Section 21. Section 95-1507, R.C.M. 1947, 1is aaended
to read as follows:

"95..1507. &enkenee Sentencing of isprisenment——£EoF
persistent felony offender, (1) 2a persistent felony
offender is an offender who has Jpees previously Leen

convicted of a felony and the-—-present—eoffenge—in whc _jis

presently being sentenced for a second felcny ccsmitted on a

different occasion than the first. An offepder is cchsidered
to have been previously convicted of a felony if:

42} ——h——porsistont——felony—offender—shalli-be—inprisoned
ia-the—-state-prises—for—a—terp—of -not——legs—ithan—five (53
Foars—por—SoEe—thab—one—handred-{130)—3ears—providings

(a) the previous felcay conviction was for an cffeuse

committed in this state or any other jurisdiction for which
a sentence to a term of isprisonment ipn excess of eme—1}
year could have been imposed; and

{t} less than £ive—{5} years have elapsed between the
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compission of the present offense apnd eithery i} the
previous felony conviction or &i} the effeandoss—seleased

offender's _release on parole or otherwise froe a prison or

other commitment iaposed as a2 result of the pravious felcny

coneviction; and

#£ the offender has not been pardoned on the grevads gromnd

of innocencey—er—4if and the conviction had has pot beep set

aside in any-peat—cenwvieodienr a _postconviction hearing.
{2)__A persistent felopy offender shall _be_ _jiaprisoped

in_ _the _state prigon for a term of pot less than 5 years or
pore _than_100 years if he was 21_years of age _or _older _at

the time_of the commis

esept offense,"

Section 22, Section 951704, BR.C.M. 1987, is asended

to read as follows:
951704, Time of saking moticn, The wmoticm provided

for _ip_95-1701 and_ 95-1782 shall be sade before the plea is

entered, but the court for cause may permit it to be wmade
withio a reascnable time thereafter.™

Section 23. Section 95%-1706, R.C.M. 1947, is amended
to read as follows:

"95-1706. FRffect of determination, (1} If a motion is
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determined adversely to the defendant, he shall plead if he
has not previously pleaded, A plea previcusly entered shall
stand,

{2) 1If the «court directs the acticn to be dismissed,
the defenrdant must, if in custody, be discharged therefroms

or, if admitted to bail, have his bail exoneratedy or money

deposited instead of bail awst—be refunded to hiam. However,
if the court grants a motion to dississ based on a defect in
the institution of the prosecutiomn or in the indictment,
inforsation, or complainty or shen if it appears at any time
before judgment that a mistake has been made in charging the
proper offense, i+ the coyrt may also order <that the
defendant be held in custody or that his bail be continuved
for a specified time pending the filing of a new complaint,
indictment, or information."™

Section 24%. Section 95-1707, B.C.H. 1947, is amended
to read as follows:

"95~-1707. Transfer of trial, If the court determines
that &ke a motion to dismissy based upon the grounds of lack
of jurisdiction or improper place of trialy is well founded,
it may, instead of ogrdering dismissal, order the cawuse
transferred to a court of competent jurisdictiomn or to a
proper place cf trjal.m™

Seation—2iv—Eeotiod—95- 1109, R CrMr—194Fy—is-——anended
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sebatitetios—of the judge—on—the—ground—+that—-bhe ihe——novast

443 ——Tf-—ecither A Party—in-ady-—sattor-abovc—gentiened
shali—file—the who-files—a setiob—-as-——herein——growided—suveh
party  spder——ovboestien——{3 way-—met——ecmplain-—ef —any
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B4y In—addition—to——the——provicien previeions of
subgsestien—{a) subscetions-—{I}-through—{b}; any a3 defendant
sAF-Rove—at—any—tine—£foF a substitutien—ef +the Fudge—=fosr
easser—sepported—byaffidavity—Ppoa—the—filing-of-—sueh 2he
astiony the—court-chall-oondest—a—heatring—and—detecpine—the

aefits-—of-4tho-aotionstl

Section 25, Sectiocm 95-1711, R.C.M. 1947, is amended
to Tead as follows:

"95.1711. Effect cf fermer—prosesution——and—nalsiple
multiple charges and former prosecutions. (1) Befinisions—of
+eras« {a) The term "same transaction” includes conduct
consisting of:

{i) a series of acts or orissions which_are =motivated
by a purpose to accomplish a criminal cobjectivey and which
are necaessary or incidemtal to the accomplishment of that
objective; or

{ii) a series of acts or omissions which_are sotivated

by a coamon purpose or plan and which result in the repeated
comgission of the same offense or affect the same person or
the-sape persons or the property therecf.

{t) An offense is an "included offense™ when:
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(i) it is establisbed by proof of the same or less
than all the facts required to establish the cossission of
the offense charged;: es

(ii} it consists of an attespt to comsit the offense
charged or to commit an cffence otherwise included therein;
or

{iii) it differs fros the offense charged only in the
respect that a less serious injury or risk of injury tc the
same person, property, or public interest or a lesser kind
of culpability suffices to establish its coamission.

{2) #ethed-of —prosecition—uhen—condasi—aonsbitates
26 ——thap—one—offenses When the same transaction may
establish the comsission of sore than one offense, a rperson
charged with such conduct may be prosecuted for each such
offense. He may not, however, be convicted of sore than - ome
offense if:

{a) one offense is included in the cther; e

(b} one offense consists oaly of a conspiracy or other
form cf preparation to comait the other; ef

{(c) inconsistent findings of fact are required to
establish the commission of the offenses;

(d) the offenses differ only in that omne is defined to
prohibit a designated kind of conduct geperally amrd the
other to prohibit a specific instance of such conduct; or )

{e) the offense is defined to prohibit a continuing
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course of conduct and the defendant's course of conduct was
intér:upteé, afd unless the lav provides that the specific
periocds of such conduct constitute separate offenses.

(3} F#hen-prosecution——barsed-—hy-—fGEReE-—pFrescentiony
Prewvided I1f the offensesy,—4if mere-than—eaey Were kncun to
the attorney prosecuting upon sufficient evidence to justify
the filing of an information or the issuance of a warrant of
arrest and were consummated prior to the original chargey
and pwevided if the jurisdiction and venue of the several
offenses lie in a single court, a prosecution based upon the
same transaction as a former prosecution is barred by such
former prosecution unrder the follewing circumstances:

{a) The former prosecution resulted in an acquittal.

There is an acquittal &€ whenever the prosecution sTesuleed

results in a finding of not guilty by the trier of fact or
in a determination that there was jis insufficient evidence
to warrant a conviction., A finding of guilty of a lesser
included offense than the offense charged which is
subsequently set aside is an acguittal of the greater
inclusive offense that was charged.

(b} The forser prosecution was tersinated, after a
complaint had been filed on a misdemeanor chargey or after
an information had been filed or an indictment found on a
felony charge, by a final order of judgment for the

defendanty which has not been set aside, reversed, or
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vacated and which necessarily required a detersipation
incopsistent with a fact or a legal proposition that must be
established for conviction of the offemse.

{c}) The former prosecution resulted in a conwviction.
There &8 has beep a conviction +f whenever the prcsecution
resulted in:

(i) a Jjudgment of conviction vhich has not been
teversed or vacated; eF

{ii) a wverdict of guilty whick has not been set aside
and which is capable of supporting a fudgsent, so long as
failure to enter Jjudgment wvas for a reason other than a
mwotion of the defendant; or

{iii} a plea of guilty accepted by the court, so long
as failure to enter judgment was for a reason other than a
sotion of the defendant.

{d8) The forwer prosecution was imsproperly terlinatgd.
Except as provided in this subsection {d), there is an
iwproper termination of a prosecution &£ whenever the
termination is for reasons not aamounting to an acguittaly
and #% takes place after the first witness is sworn but
before verdict. Tergimation under aamy either of the
followipg circumstances is pot improper:

{1} +be The defendant consents to the termination or
waives his right to object to the tersinaticne, e

{ii) ke ZIThe trial court, in the exercise cf its
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discretion, finds that the termination is necessary because:

(A} it is physically impossible to proceed with the
trial in conformity with lav; ex

{(B) there is a legal defect ir the proceedings which
vould make any Jjudgaent entered ugcn a verdict reversitle as
a matter of lav; 6%

{C} prejudicial conducty in or outside the courtroomy
makes it iapossible to proceed with the trial without
mapifest injustice to either the defendant or the state; e¥

(D) the jury is unable to agree upon a verdict; or

(E}) false statements of a juror om voir dire rrevent a
fair trial.

(4) Forsez—prosesutiva—ia—asciher—jerisdicties—whos—a
baEy When conduct copnstitutes an offense within the
concurrent jurisdictionm of this state apd of the United
States or another state or of two courts of separate, andsfo%

overlapping, _or concurrent Jjerisdiction imn this state, a

prosecetion in any such other jurisdicticon is a bar to a
subsequent prosecution in this state onder the following
circumstances:

{a}) The first prosecuntiom resulted in am acguittal or
in a conviction as defined in subsection {3) and the
subsequent prosecution is based on an cffense arising cut of
the same transaction.

{b) The former prosecution was terminated, after the
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conplaint &as had been filed or a misdemeanor chargey oI

after the information va8 had_been filed cr the indictsent

found on_ a_ feleny_ _charge, by amn acguittal cor by a final

order or judgment for the defendant which has not beem set
aside, reversed, or vacated; and whieh the acquittal, final
order, or Judgment necessarily regquired a determination
inconsistent with a fact which sust be established for
conviction of the offense ef for which the defendant is
subsequently presecuted.

(5) Porser———pregesition——hefore——eourt——laskiag
jerisdicti . g 28 1 ) ro—dofondand
A prosecution is mot a bar within the aeaning of sunbsections
3 ard {4} wunder any gope__or_ more of +the following
circumstances:

{a) ‘+he b fcrmer prosecution was before a court

which 1lacked Jurisdicticr over the deferndant OF the
otfensef; oF

{b} 4+he The former prosecution was rrocured by the
defendant without the knowledge of the proper prosecuting
officer or with the purpose of avoiding the sentence which
might otherwise be imposeds, eF

{c) +he The former prosecution resulted in a Jjudgment
of conviction which was held invalid in asy-peet-convrictien

a_trostcopvictica bearing,.®

section 26. Sectico 95-1803, R,C.M. 1987, 1is awended
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to read as follows:

- "95-1803. Discovery, inspection, and notice. In all
criminal cases origimally +triable ipn district court the
following rules shkadd apply:

+ar-——kist—of-Ritneceass

{1 PFor the purpose of notice only and to prevent
surprise, the prosecution shall furnish tc the defendant and
file with the clerk of the court at the time of arraignsenty

a list of the witnesses iatended—to—bo—oalied—hby the
prosecution igtends__to_call. The prosecution may, any time

after arraignment, add to the 1list the names of any
additional witnessesy upon a showing of good cause. The liast
shall include the pames and addresses of the witnesses.

(2 : £ 3 b (a4 f thi
sectieny—shalt This subsecticon does mot apply to rebuttal
witnesses.

a a; devi

prorided—for—-wnder—5664tion—95-380 {4}~

48 {2) __(a) On woticn of any party withip a reasonable
tise before trial, all-perties each_party shall produce at a
teasonable time and place "desigpated by the court all
documents, parers, or things which eaeh-pasety it intends to
introduce in evidence. Zhkereupeos—any Fach party shall, in
the presence of a person designated by the ccurt, be

persitted to inspect or copy any such Aocuments, papers, or
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things. The order shall specify the timse, place, arnd sanner
of making the inspection and of taking the ccpies or
photographs and say prescribe such teres and conditioms as
are Jost. If the ervidence relates to scientific tests or
experisents, the opposing party shall, if practicable, be
permitted to be presept during the tests and to inspect the
results thereof. Upon a sufficient showing, the court may at
any time order that the discovery or inspecticn be denied,
restricted, or deferredy or sake other appropriate orders.
ib} Tf, subsegquent to compliance with an order issued
pursaant to this raley aad prior to or during trial, a party
discovers additional saterial previously requested whick is
subject to discovery or imspection under #he this rule, he
shall promptly notify the other party or his attorney or the
court cf the existence of the additional saterial. The court
shall exclude any evidence not presented for inspection or
copying pursvamt to this ruley unless gocd cause is sh;:n
for failure to comply. In the latter case the opposing party
shall—-be is entitled to a Trecess oOr a Geatimvatien

continvapce during which it may inspect cr copy the evidence

in the manner provided for abewe in_this_subsection {2).
<4313} {fa) Ter purpose of notice cnly and-to prevent

surprise, the defendant shall furanish to the prosecution and

file with the clerk of the court, at the +time cf entering

his plea of not guilty or within #ea—410} days thereafter or
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at such later time as the court may for gcod cause permit, a
statement of intention to interpose the defense cf insanity
mental disease or defect, self-defemse, or alibi.

(b} TIf the defesdant intends to interpose any of these
defenses, he shall also furnish to the prosecution and file
with the clerk of the courty the names and addresses c¢f all
Wwitnesses to be called by the defense in support therecf.
The Prior _tc_trial the defendant may,-pEios—te—teial, urcn
sotion and showing of good cause, add to the 1list of
witnesses the names of any additional witnesses. After the
trial commences, ho witnesses may be called by the defendant

in support of these defensesy unless the name of the witpess

is included on sweh the list, except upon good cause shown,

+4ey(8) A1l matters which are privileged wupon thke
trialy are privileged agaimst disclosure through any
discovery procedure.®

Sectiopn 27. Sectiom 95-1810, R.C.M. 1947, is amended
to read as follows:

"95.1810. Witness froe anmother state summoned te
testify irn this state. (1) F£ Whepever a person in any
statey which by its laws has made provisiom £for commanding
persons within its borders to attend and testify in crisimal
prosecutionsy or grand jury irvestigations eeaseased—esx
abeut—to—commensey in this statey is a material witmess in a

prosecutionr pending ip a court of record in this statey or
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in a grand Jjury investigationy which has cosmenced or is
about to commence, a judge of e#seh the ccurt may issue a
certificate under the seal of the court stating these facts
and specifying the nusber of days the witness will be
required. $his The certificate #idd shall be rresented to a
Judge of a court of record im the county in whick the
witness is found.

{2) If wsadd the certificate recomsends that the
witness be taken into immediate custody and delivered to an
officer of this state ¢to assure his attendance in this
state, saeh it _is prisa facie ppoof of the desirability of
such_custody_and delivery and the judge may direct that sueh
the witness be £esthuith brought before hisse jmmediately,

and If the Jjudge beding is satisfied of a to the
desirability of such custody and delivery, fer—whieh—sueh
deteraindtioh—said-oerbificabte—shall-be-—prina-——facio——proofy
he may btder that said the witness be festhwith imsediately
taken intc custody and delivered to an officer of this
statey, whieh The order shali—be is sufficient authority $e
séoh for the officer to take suweh the vwitaess into custody
and hold him unless apd until he ma¥y-be is released by bail,
recognizance, or order of the judge issuing the certificate.

{(3) 3I£—+mhe YNhenever _a witness is sumamcned tc attend

and testify in this state, he shall be tendered the sum of

ten—gepts—{104) cents a mile for each aile and five—dellars
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{55700+ for each day that he is reguired to trawel apd
attend as a vitnessy, peevided—further-Shat—in-+thogo-gases
in—swhieh If the state wherein the vitness is found has by
statutory enactment reguired that the summoned witness be
paid an ascunt ex—-awoumnts in excess of the amount
horeinbeofore—in—4his—paragraph—provided specified_in_the

preceding sentence, thes-said the witness wmay be tendered

said the ascunt eF-ameanss-se required by said that state seo

{4} A witness who has appeared in accordance with the
provisions of the susmons skadld Bmay not be required to
remain within this state for a longer period of time than
the period =mentioned inp the certificatey unless otherwise
ordered by the court.

I5) 1If sweh the witpess fails without good cause to
attend and testify as directed in the sussons, he shall be
punished in the smanner provided for the rpunishment of any
witness who disobeys a summons issued frcm a court cof record
in this state,®

Section 28, Section 95-1909, BR.C.H. 1947, is amended
to read as fcllows:

"95-1909. Trial jurors. +a}fl} The clerk of court

shall make available +to the parties a list of prospective
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jorors with their addresses when the namses bave bheen drawn.
4byig) 43r{a) The qualifications of jurorsy and whe
#idl-be—oxesphtedy qremptions _from Jury duty are found
prescribed in seetiens 93-13C1 through 93-1307,—ef the-Ciwil
Codey—whiek—by-—roforepceare—sade—a—pari—ef—+this—eode.

+23fb} An exemption from service om a jury is not a
cause of challengey but the privilege of the person
exempted.

4e)>{3) The county attorney and the defendant or his
attorney shall conduct the examination of prospective
Jurors. The court may conduct an additional examination. The
court wmay limit the examination by the defendant, his
attorney, or the prosecuting attorney if the court believes
such examination to be improper.

483 {8%) +43pfa} Each party =may challenge Jurors for
cause, and each challenge wust be tried by the court.

+3%{b) A challenge for cause may be taken for all or
any of the following reasons+ or for any other reason which
the court determimes:

{i) consanguinisy consanguinity cr relaticnship to_the
defendant or to the persom who _is alleged to be injured by
the offense chargedy or on whose coaplaint the frosecution
was institutedy; er—teo—the—defondanty

{ii) S+andine standing in the relation of guardiarn and

ward, attorney and clienmt, master and servant, e# lapdlord
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and tenant, ofr debtor and creditor ¥ith, or being a wember
of the family or jim_ the employment of, the defendanty or ef
the person who_is alleged to be injured by the ocffense
chargedy or on vhose complaint the prosecution was
institutedy-ee—-in-hic—eoaploysenty;

{iii) Beiaq being a party adverse to the defendant in a
civil actiony or having complained against or been accused
by him in a crisinal prosecutionw;

{(iv) Hawing having served cn the grand jury which found
the 4indictmenty or on a coromer's jury which inguired inmto
the death of a person whose death is the subject of the
indictment or inforsationw;

(v} #Havimg having served op a trial jury which has
tried another person for the offense chargeds;

fvi) Hawimg having been e8e 3_member of a jury formerly
sworn to try the same charge, aud—whese the verdict of which
was set aside or which was discharged without verdicty after
the case was submitted to ite;

(vii} #awiag baving served as a juror in a civil action
brought against the defendant for the act charged as an
offenses;

(viii) #£ 4if the offense charged be is punishable with
death, swith——entertainiag——e£f having such conscientious
opinions as would preclude his finding the defendant

guilty4, in which case he wmust neitker be permitted nor
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coapelled to serve as a jurors;

(ix) Wawimng hawing a belief that the punishment firxed
by law is too severe for the offense chargeds;

{x)} Rex-the—eonistenee—of having a state cf mind ea-the
part—ef—tha-Jurer in reference to the casey or to either of

the partiesy which #idd uwonld prevent him from acting with

entire impartiality and without prejudice to the substantial
rights of either party.

4e}{5) All challenges must be interposed before the
jury is sworn, unless the cause of challenge be js
discovered after the Jury is sworn and before the
introdoction of any evidence, whem ip_which case the court,
in its discretion, may allow the challenge to be intergosed.

+4£316) Tach defeandant shall be alloved eight <8}
pereaptory challenges in capital cases, six £8) in all cther
cases tried in the aAdistrict court before a &welwe—{3d
pesser 12-person Jurys—add-three—{3}—is-ali-sases—tried—in
Justiee—of-the—poade—or—police—gourta. Rewevery-shexre There
may not be additional challenges for separate counts charged
in the indictment or information, If the indictsent or
information charges a capital offensey as well as lesser
offenses in separate counts, the maximun number of
challenges shalid—be is eight 48). The state shall be allowved
the same aumber of pereaptory challenges as all of the

defendants. In a eiwil-—oF criminal case tried in the
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district court before a sis—{é)}-person six-persop jury, the
state and all the defendants shall be allowed <three <43}

peremptory challenges each. Whep the pazsmess PARTIES in_a

criminal cese in__the  district_ court _agree_ _upop a__fury

censigting of a npnumber of persons_other thap 6_or 12, they

shall also agree in writinq upon the _nusber of _peresmptory
chalienges_to_be allowed,

49+ (1) After the Jury is impaneled and sworm, the
court may direct *he-selestien—ef that one or more alternate
jurorsy pe_gelected in the sawe mabner as principal jurorsy,
whe The alterpate jurors shall take the same oath as the
principal Jurors. Bach party shall have cone additional
pereuptory challenge for each alternate Jurcr. Alternate
jurors in the order in which they are called shall replace
jurors. whe, prior to the time the jary arrives at its sedies
¥yerdict, become unable or disqualified to perform their
duties., An alternate Juror shaild may not join the jury in
its deliberation unless called upon by the court to replace
a member of the Jjury. His conduct during the period in which
the Jury is considering its verdict shall be regulated by
instructions of the trial court. An alternate juror who does
not replace a principal juror shall be discharged after the
jury arrives at its verdict,

<4k} (8) The jury shall return a general verdict to each

offense charged.
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4ir (9} ¥®henp, at the close of the state's evidence or
at the close of all the evidencey the evidence is
insufficient to support a finding or verdict of guilty, the
court may on its own sotion or on the =motion of the
defendanty dismiss the action and discharge the defendant.
However, the court may allow the case to be reopened for
good cause shown.®

Section 29. Section 95-1915, BR.C.N. 1947, is amended
to read as follows:

"95-1915., Verdict. +{a){1} Setusss The verdict ehail

must be unani=mons in all criminal acticms. &uweb The verdict

shall be signed by the foreman and returmed by the jury to
the jundge in open court.

45) {2} Several-befesdantsy If there are two +2)% or
more defendants, the jory, at any time during its
deliberations, may return a werdict or verdicts with respect
to a defendant or defendants as to whom it has agreeds, 4f
If the jury cannot agree with respect te all, the defendant
or defendants as to whoa it does not agree =say be tried
again.

46113} GCeavicrien——of--a-lesser—offeasey The defendant
say be found gailty of am offense npecessarily included in
the offense chargedy or of an atteampt to cosmit either the

offense charged or an offense necessarily included thereirn

if the attempt is an cffense.
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#henovesr——a——@Eie0——is-—distingaished—iato—deqgreesy—the
FuEpy—if-they—consigt—the—defepdanty sust£ind-the—degree—of
+he—erine—ocf-whieh-he—ieo-—guilty.

443 {4) +Peoll-oef JuFy~ Rhen a verdict is returned, the
jury shall be polled at the request of any party or upon the
court’s cwn motion. If wupon the poll there is not the
required concurrence, the jury may ke directed to retire fcr
further deliberations cor may be discharged."

Section 30. Section 95~2004, B.C.M. 1947, is anmended
to read as fecllows:

"95-2004, Trial in dusesiee Jjustices' and pediee cjity
courts. 4a¥{1) Method of Fxiad trjal:

434+ f{a} The defendant is entitled to a jury of six &)
qualified persons, but way—cemsent—+o—a—lesser—hunbesr the
parties may_agree to a nunsper less that six.

42¥{b) B trial by jury may be waived by the ccmsent of
both parties expressed in open <court and entered in the
docket.

+43F{cl Questions of law shall be decided by the cocort
and guestions of fact by the jury except that, whem a Jury
trial is waived, #hes the court shall determine tcth
questions of law and guestions of fact.

4B (2) Plea of cailey guilty. Before or during +rial,
a plea of guilty may be accepted when:

4¥-fa}) The the dJdefendant enters a plea of guilty in
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open courty; and

423 (b) The the court has inforaed the defendant of the
consequences of his plea and of the saximum penalty provided
by law which may be imposed upon acceptance of such plea.
+46){3] Presence of pefendant defendant. The yhenover
the——offenne_—charged-earpiss-a—vosajsy-ef-a—five—onlyy

trial may be had in the absence of the defendantgy but,

-3
m
i

£ |

if bis presence is necessary fo: any purpose, the court may
require the personal attendance of the defendant at the
trial.

44)({4) Time to Brepare prepare for Eeial trial. After
the plea the defendant shall-be is entitled to a reasonable
time to prepare for trial."™

Section 31. Section 95-2005, R.C.H. 1987, is asmended
tc read as follows:

1852005, Formation of trial Jury. <a)——Naaber—eof
JeEoEsv—h-Fusy—in-justice—sr—poiiee—court-chall—eonsict—of
sin—{6)—porseas,—but-the parties—Ray-ageeo—to—a—ganber—less
thap-—Bit—(6hv(d+ (1] Formatics—of-Frial—Jueyv—rhe At _the
time _of preparing the district cougt jupy list, the county
jury comsissiony—at—the-tine—of-preparing—the—dictrictoeourt
4uey-3isty shall prepare a jury list for each dJustice
ingtice's and pelies city court within the county. Fach list
shall consist of residents of the appropriate coumty, city,

or town, sueh-tisx The lists shall be selected in any
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reasonable manner which shail-emswre ensuges fairness, and

4% each shall include a namber of nases sufficient +to aeet

the annual Jjury reguirements of the respective court.
2dditional lists say be prepared if required. The 34s4 lists
shall be filed in the office of the clerk of the district
court, and—&he The appropriate list shall he posted in a
public place in each swésh county, city, or town, amd such
list shall comprise the trial jury list for the ensuing year
for such county, city, or town.

{2} “Trial Jjurors shall be susmoned from the jury list
by notifying each opne orally that he is summoned and of the
time ard place at which his attendance is required.

13} The prosecuting attorney and the defemdant or his
attorney shall conduct the examination of prospective
jorors. The court may conduct an additional examination., The
court wmay limit the examination by +the dJdefendant, his
attorney, or the prosecuting attorney if the court Lelieves
suych examipation to be improper.

{4} Fach party may challenge Jjurors for cause, and
each challenge must be tried by the court. The challenge may
be for any cause erumerated in sestion 95-13094dy—43% (4))b)
ef—this—eede., Fach defendant sball be allowed three {33
pereaptory challenges, and the state shall be allowed the
sazge number of pereaptory challenges as all of the

defendants.®
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Section 32. Section 95-2006, R.C.H. 1947, is amended
to read as follows:

"95-2006. Verdict. 4ay(1) Retessv The verdict of tke
jury wmust in all cases be general. It shall be returned by
the jury to the judge in open court, who wmust entery it or
cause it to be entered in the minutes. The verdict of the
jury must be unanimous.

b}y (2] sSeveral-dofoadasts+ When several defendants are

" tried together,—if apd the jury cannot agree upon a verdict

as to all, 4hey the jury may render a verdict as to those ia
regard to vhom sheg-deo it _does agreey, on-whieh-a 3 judgment
sust be entered accordingly op _the verdict, and the case as
to the rest say be tried by another jury.

43 (3} BReli-of—jueys When a verdict is reterned, the
jury shall be polled at the request of any party or upon the
court's own wmotion. If apon the poll there is not a
unanimous concurrence, the jury may be directed to retire
for further deliberations cr may be discharged.

443 (8) biecharge——ef——FuEyy The Jjury cannot be
discharged after the cause is submitted to themy until they
have agreed upon and rendered their verdict, unless for good
cause the court sooner discharges them."®

Secticn 33. Section 95-2007, R.C.M. 1947, is amended
to rzad as follows:

"95-2007. Sentence and judgment. 4a) (1) If a judgment
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of acguittal is rendered, the defendant must be imsediately
discharqged.

4»)-J2) After a plea or verdict c¢f guiltyy or after a
judgment against the defendant, the court must designate a
time for sentencing, which must be within a reasonable time
after the rendering of the verdict or judgaegt ig--rondeored.
The sentence sust be entered in the minotes of the court as
soon as it is ismposed,

46)(3}) 1If the defendant pleads guiltyy or is comvicted
either by the court or by a jury, the court must jispose a
sentence of—-fine-——oF—iapriconnanrt—or-Rothry—ai—the—case-nay
bev—The—eourt—say—cuspeoni-—the—exesution—ef-the——sentense—up
ro—the-masinge—senkonce—alloved—£for—the—partiounlas-offenser

) . »1 dies oF
festriotions——on—the—sentesce—whioh—it-deene—nedesmary 2s
provided _inm_ _95-2206, _95-2206.1 _through__95-2206.4, and

95-2207. If alcobel or other drugs are involwved, the court
may iepose such rehabilitative measures as it deene
copsiders advisable under the circumstances.

441 {4) The determivaticn and iwposition of sentence
shall-be are the exclasive duty of the court.”

Section 34, Section 95-2009, R.C.HM. 1947, is amended
to read as follows:

»95_3009, Appeal. +a}f1) Rll cases on appeal froms

justices' or peliee city courts must be tried anew im the
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district court and may be tried before a jury of six &)
shioh-pay-bo—dcava—fron—either—tho-—regulor—panel—or—Jjusy—-hox

#ov—3 selected as provided in Title 93, chapter 50.

48312} The defendant may appeal to the district counrt
by giving written notice of his intention to appeal within
ten—daye—+410y days after judgment.

+4e3{3) Within thipsy-{30) days, the entire record of
the juesiee justice's or peliee city court proceedings shall
be . transferred to the district court or the appeal shall be
dismissed. It shadli-he ig the duty of the defendant +to

perfect the appeal.™

ig-filed-shali—be—without-authoEity—to—act——festher—in—the
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contolpt-—ofoeurty
431461 —Fa-addition—to—tho——provicieon provieiess of

sabseotion——tir—any subsagtiens—{I—threigh—{5),—a defendasnt
iae—it ho—di 1ig5 . ¢ . .
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Section 35, Section 95-2101, R.C.H, 1947, is amended

to read as fecllows:

"95-2101. MNew trial. +a}{1) Befinitionand-Rffeci~ i
new trial is a re—esasissties reexamination of the issue ip
the same ccurty before another Jury, after a wverdict or
finding has been rendered, aasd—&he The granting of a new
trial places the parties in the same position as if there
had been o trial.

+£¥ (2] Setien—for—a—BRew—Friale¢H-(a) Following a
verdict or fieding of guilty, the court may grant the
defendant a new trial if required is the interest of
fustice.

42}{b} The wmotion for a nmew trial shall be in Hrit;ng
and shall specify the grounds therefor, It shall be filed by
the defendant within +hirty—¢{30) days following a verdict or
finding of guilty. Reasonable notice of the Eoticn shall be
served apen on the state,

43— Fhe—potion—Ear—a—ped—itEial-—chall-spesify the
grounds—thorefery

() #iteemative—duthority—of-—the--Court—on—Heating

Botion-for—New—Friale On hearing the aoticn for a npew trial,
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if justified by law and the weight of the evidence, the
court may:

Iv{j} BPeny deny the motiony;

2v{ii) 6rant grant a new trialy; or

3r(iiji) #edify modify or change the verdict or fimding
by Siadiag-—tke——iaSenéaa%—q«éi&f-eé—a-leesg;—éegsee—of—%be
erime-chaggedy finding the defendant guilty of a lesser

included crime or finding the defendant not guilty."

Seetion—4fv—5664i0a——035-2202y——BrCrilv—1943—is-anonded

11 —be——disol i_g 2 c b1i X £
nic—bail-bond jded—ia-95-19316~

¢ 3 T£-43 34 fiandi . siltyy
ehall-—bo——pEonceaced———and-—judgnent—rendered—¥ithia——a
zeasonable—timet

Section 36. Section 95-2206, R.C.M. 1987, is awended
to read as follows:

no5_2206, Sentence. (1) ¥henever ak¥ a person has been
found guilty of a—erise—er apn offense upon a verdict or a

plea of guilty, the court msay:
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43 {a) ©befer defer imposition of sentence for a period
not te-oseeed-one exceeding 41} year for any misdemeanort or
for a period not te-exeecd-three exceeding 43} years for any
felony. The sentencing jedge may impose upon the defendant
any reasonable restrictions or conditions during the period
of the deferred imposition. Such reasonable restrictions or
conditions may include:

483 (i) jail base release;

b3 {ji) Jail time not +o-esceed-pimesr exceeding 490)
days;

483 f{iii) copditions for prcbation;

443 {iv) restitution;

4e+{v} any other reasonable conditicns deened
considered necessary for rebhabilitation or fcr the
protection of society; or

4£)(vi) any combination of the abovew;

4a+jg1 suspend suspend execution of sentence ufp to the
maximue sentence allowed for the particular ocffemse. The
sentencing Judge may impose on the defendant any reasonatle
restrictions during the period cf suspended sentence. Such
reasonable restrictions may inrclude:

+ay{i) j2il base release;

453 {ii} jail time not de—exceed exceeding +490% days:

4e>(iiil) conditions for probation;

48y {iv) restitution;
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4e) (¥} any other reasopable conditions deqaned
copsidered necessary for rehabilitation or for the
protection of society;

+£3{vi) any combination of the aboves;

43+ {c) Fapese ispose a fine as provided by law for the
offenser;

+4)-(d) ceanit compit the defendant to a correctional
institution with or without a fine as_provided by law for
the offensew;

{5}151 iapose impose any cosbination of subsections
42+ (11(b], 43+ (11(c), e=—¢4} and {1) {d) abewe.

12y __If any_ _restrictions _or conditjong imposed upder
subsectiog (3} {a) op {1}(b} are violated, amy elapsed _time,

except 1ail _time, shall pot_ be a credit _against _the

gentepnce, nnless the coart orders otherwise,
46y13) fa) The 4district court may also impose any cof
the Ffollewing restrictions or conditicns on the ahewe

sentence gprovided for jin_ _gubsection__ (1) which it deess

considers nopecessary to obtain the ebjestive cbjectives of
rehabilitation and the protection of sccietry:

4a¥{i) prohibit the defendant the right to held public
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office;

B}(ii} rrohibit the defendant the right to own or
carry a dangerous weapon;

46> (iii} prohibit freedom of association;

443 {iv} prohibit freedcm of acvement;

4e}{¥) avuy other lisitation reasomnably related to the
objectives of rehabilitation e# apd the protection of
society.

4#+(b) The Judge in she—jusstiee a_iystice's, city, or
municipal court ehadd dogs not have the authority to
restrict an individual®’s rights as enumerated in subsection
6 () (a).

18) #=¥ 2 judge, magisirate, or justice of _the _peace
wvho has suspended ¢the execution of a sentence or deferred
the imposition of a sentence of impriscoment aunder this
sectiony or his successory is authorized shereaftesy,-ia—his
¢igeresion, during the period of sweh the suspended sente;ce

or deferred imposition of sentence,_in _his discretion, tc

revoke sueh the suspension or impose sentence and corder suehd

the vpetrson coamittedy, e# He may also, in his discretion,

order the prisomer placed under the jurisdiction of the
sta4e board of pardons as provided by lawy or retain such
jurisdiction with 4kdie his court. Prior to the revocation of

an order suspending or deferring the ieposition of sentence,

the person affected shall be given a hearing."
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section 37. Section 95-2206.1, R.C.¥., 1947, is amended
to read as follows:
n95-.2206.1. Sentence to death, #hem Whegever a person

if-—-convicted—pf-an has been foynd guilty of an_cffense urger

a_w¥erdict or plea of quilty, the court may, if the offense
is punishable by death or iaspriscoment, +he—ecurt—nay
sentence the offender to death or isprisonment.™

Section 38, Section 95-22C6.5, BR.C.M. 1947, is amended

to read as focllows:
"95-2206.5. dJudieial-——desigaatbien Desigpatjon of
persistent felony offendews offerder for purposes of parole

eligibility. (1) #hen—an—offonder—has—boch——previeusiy

The sentencing court shall designate #he an offender a
persistent felony offender for purposes of eligibility for
parole under seetion 95-3214y-prowided if the offender:
(2 . el c e g ££
P a— i : fedicti e hied
-EeRteREe—£o—a—toEa—-of-inpEiconnent-in-cleess-—-of—ane—4)

Eelony offender_in_95-1507(1};: and

+bj-—less—than—five— {5 —pears—have—eclapsed—botuaen—tho
eoRRi-E6ioh—of—the—prosent—offense—and-eithers
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+46¥ b} +ho—offonder was more—than-eighteen—{18) yvears

of age or_older at the time of the compission of the present

offense,

43312} M judiclial determination ef that an offender is

a persistent felony offender under this section may be made
only when the conviction for +the present offense occurs

after July 1, 1975, "

the—egage it ip—the—pinstosy—stating—bhriefly-she—ofifense——£or
W#hieh—the——60p¥icgtion—vag—hidy—and——the—£fagt—ef--—PEIOE
eonviationsy {if-antiyr 2nd Se swsty—withiafive —{5)—dayss
arpoR-—together—asd-——fite-—the-folloving-paporsy—which—will
gonstitute~the—judgmenst-rolle

+3——Zhe the iadiciment-of—ipforsaticp-apd—a——copy—of
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Section 39, Section 95-2224, BR,.C.H. 1987, is amended
to read as follows:

"95-2224, PrisereR-——net-agenty,—or Penpliv-—fep-itzesbing
pEigOReE—a6 PRISORER MOT AGENT OB involuntary servant., #He
pEiconCE iR —the Qoatihity—Snder—tho pEorisiens—of—thic-agh
ashall be—deoned—4to—bhe-anaqobt,;-or —involeuntasy—soEvait—of
the—-~departacnt—er—ofthe—siporsieing—agencr—uhile—releasned

is—punishable—as-—previded 48943481y ¥C__PRISOFER _IF _THE

COBAURITY UNDER THE_PROYISIONS OF THIS ACT #AY BE_CONSIDERED

TO__BE__AR AGENT GB_IMVOLUNTARY SERVANT OF THE DEPARIBENT_ QR

OF THE SUPERVISING AGENCY WHIIE SELEASED FROM _CCEFINEMENT

PURSUANT _TC__THE TEEMS OF _THE FURLCUGH PBOGRAM, ABUSE OF

AOTHORITY OVER A PRISONER IS CFFICIAL MISCONDUCT _PUNISHABLE

AS_PROVIDELD IN 94-7-4%01,"
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Section 450. Section 95-2229, &E.C.M. 1947, is amended
to read as follows:

"95-2229. =raffie Disposition __o _traffic fipes
collected fros Juvenite —offendere—aisposition juveniles.
L1l fines collected by the district courts from children
under eighteen—{18) years of age for unlawful operation of
sotor vehicles resalding—£Fe® as _the _result of traffic
summonses issued by 4he peace officers of she citiesy of
countiesy or by highway patrolaen, together with that
portion of the fines which is specified in seedien 75-7903,
shall be retained by the county treasurer of the county in
vhich the offemse occurred and at the end of each month
distributed as follows:

+4a)(1} #£imes Pines collected as the Tresult of
suamcnses issued by city peliee peace officers shall be
distributed to the city in which the peliee peace officertis
enployedy and credited to the city general funds,

4Br{2) £imnes PFines collected as the reselt of
supmonses issued by county peace officers shall ke retained
by the county treasurer and credited to +the county rcad
funds,

4+ (3) £ines Fines collected as the vesult of
summonses issued by state highway patrolmen shall be fpaid to
the state treasurer of Montana, apd—by—hia-——6redited who

shall cpedit them to the general fund of the states,
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43)f4) +hat That portion of the finesy-as-provided-for
¥hick _is specified in seeties 75-7903y shall be paid to the
state treasurer of Montana, aad-by—his——eredited who _shall
credit__it to the automobile driver education account im the
earmarked revenue fund."™

Section 81, Section 95-28C3, R.C.M. 1947, 1is amended
to read as follows:

7952403, Scope of agppeal by state. 4a}{1) Except as
OTHERWISE SPECIFICALLY authorized by-this-—eede &itle, the
state may not appeal in a criminal case.

4#)£2) The state nmay appeal frca any court crder or
judgment the substantive effect of which reselts in:

£3%)({a} diseissing a case;

433 (b) wmodifying or changing the verdict as provided
in sestien 95-2101 4e343} (21 {C) {III};

48y {c} granting a new trial;

443 {3) gquashing ap arrest or search warrant;

45} (e} suppressing evidence;

463 (£} suppressing a confession or admission; cr

+4#+19) granting or denying cbange of venue.,"

Section 42, Section 95-2426, B.C.M. 1947, ic aseaded
to read as follows:

n95 2426, Hetorsination——of-appeal JAction_ _reviewing
coyrt may take. On appeal the reviewing ccurt may:

{1} FRevexrse peverse, affirm, cr modify the judgment or
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order from which the appeal is taker;

(2) +Se+ set aside, affirm, or sodify any or all of the
proceedings subsequent tc or dependent upon the judgsent or
order frow which the appeal is taken;

{1) &seduee—the-degeree—et reduce the offepse cf which
the appellant was cenvicted to_a_lesser_included offense;

(4) Reduees [educe the punishment imposed by the trial
court; or '

(5) e©=xdes grder a mew trial if jestice sco requires."

Section #3. Secticn 95-2601, R.C.M. 19837, is amended
to read as follows:

"95-2601., Petibiop—ib-the—4Frial-aeusd Circumstances ino

vhich validity of senmtemce may be challenged. ##¥ A person

adjndged guilty of an offense in a court of record who has
ne adequate remedy of appeal and vho claims that sentence
vas imposed in violation of the comstitution or the laws of
this stﬁte or the Ceametitutiea constituticn of the United
States, eF that the court was without jurisdiction te impose
saeh the sentence, or that the sentence was in excess of the
maximos anthorized by lawy or 1is otherwise subject tc
collateral attacky upon any ground of alleged error
available under a writ of habeas corpus, writ cf coraa

nobis, or other eesmses—lav coBEcn_law c<r statutory remedy

nray meve petition the court wkich imposed the sentence, es

the supreme court, or any justice of the supreae court to
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vacate, set aside, or correct the sentence."
Secticn 44, Section 95-26C4, R.C.M. 19347, is awmended

to read as follows:

"95-26064. When setiez petition may be made filed. &
metior petition for such relief may be made filed at any
time after conviction.®

Section 45, Section 95-2605, ®R.C.K, 1947, is amended
to read as follows:

"95-2605. Proceedings on the petition., {1) Unless the
sosien petition and the files and records of the case
conclusively show that the prisemer petitioper is entitled
to no relief, the court shall cause notice thereof to be
served upon the county attorney im the county in which the
conviction took place, grant a proapt hearing thereon,
determine the issue, and =make findings of fact and
conclusions with respect thereto.

{2} The court may receive proof by affidavits,
depositions, oral testimony, cr other evidence. In its
discretion the court may order the petitioner brought before
the court for the hearing.

{3), TIf the court finds in favor of the petiticmer, it
skall enter an appropriate order with respect to the
judgment c¢r sentence in the formser proceedings and such
supplesentary orders as to reassigrment, retrial, custody,

bail, or discharge as may Le necessary and proper. If the
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court finds for the state, the petitioner shall be retunrned
to the custody of the person to whom the writ was directed.”™

Sectiomn 846. Section 95-2606, B.C.M. 1947, is amended
to tead as follows:

"95-2606. Record sust be kept. A court which
entertains a wmetien petition pursuant to this chapter aust
keep a record of the proceedings and enter its fipdings and
conclusions.”

Section 47. Section 95-2608, E.C.M. 1987, is amended
to read as follows:

¥95-2608. Review. Either the petitioner or the state
may appeal to the suprese court of Nontana from an order
entaered on the metiems petition. The appeal shaii pust be
taken within sim-+46} months from the entry of the order."

Section 48. Sectiom 95-2902, ER.C.B. 1947, is amended
to read as follows:

"95-2902. ©Reascnable dcubt as to degfee xhich_ offense

convicts only of Zlewsest least offense. When it appears

beyond a_reasonable _doubt that the defendant has committed a

publie ap offensey—and but there 1is reasonable greuwnd—of
doubt in—which—oftuo-or—moro—degrees 3s_to_whether he is

guilty of a2 _given coffense or one cor__more lesger imcluded

offenses, he eah may only be coavicted of the lewest—of-sueh
degrees-—enly greatest included offepse about which there is

no_reagonable doubt.™
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Secticon 49, Section 953004, B.C.M. 1947, is asended
to read as follows:

"95.3004, =*ho—burdern Burden of the state in & homicide
trial. <a}(1} In a homicide trial, before an extrajudicial
confession may be admitted into evidence, the state nmust
introduce independent evidence tending to establish the

deathy and the fact that the death was caused by a criminal

agency.

48){2) In a deliberate homicide, knowledge or purpose
may be inferred from the fact that the accused comsitted a
homicide and no circumstances e of mitigation, excuse, or
justification appear.”

Section 50. Sectico 95-3011, BR.C.N. 1947, is aaended
to read as follows:

"95.3011, Competency of hasband-and-wife—as-witdesses
spouses. Except with the consent of bothy or in cases of
criminal viclence spew—en#e by ope_upon the other, er-is-esase
ef abandcnmenty or neglect of children by either party, or
of abandonment or neglect of the-wife gope by the hushbaad
other, neither husbepd-—per—wife spouse is a cospetent
witness for or against the other in a criminal actien or
proceeding to which one or both are parties.®

section 51. Section 95-3012, B.C.M. 1947, is amended
to read as follows:

953012, Testieony of person legally accountable.
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conviction cannot be had on the testimony of c¢pe responsible
or 1legally accountable for the same cffense, as defired in
seesion 94-2-106, unless he the testimony is corroborated by
other evidencey which im itselfy and without the aid of the
testisony of the one responsible or legally accountatle for
the sase offensey tends to connect the defendant with the
comsission of the offensey, and—&he The ccrroboratiom is mot
sufficienty if it wmersly shows the cosaission of the
offensey or the circumstances therecf."

Section 52. Section 95-3110, R.C.H. 1987, is amended
to read as follows:

"95..3110. Rights of accused persons — application—£fosx
w#it-~of habeas corpus. (1} ¥o person arrested upom such
varraat ehail may be delivered over to the agent whom the
executive authority desanding his shall-have hag appointed
to receive him unless he shall-be is first taken £erthwith
without ;gg;gl before a judge of a ccurt of record in this
state, who shall inform him of the demand wsade for bhis
surrender and of the crise with which he is chargedy and
what that he has the riqght to demand and prccure legal
counsely,

12) aemd——if If the prisoner or his counsel shall-state
states that he or they desire to test the legality of his
arrest, the Jjudge of sueh the court of record shall firx a

reasonable time te be allovwed him within which to apply for
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a vrit of bhabeas corpus. Wher suek the writ is applied for,
notice thereofy and of the tise apnd place of hearing
thereony shall be given tc the prosecuting officer of the
county in which the arrest 45 yags wmade and in which the
accused is din custodyy and to the said agent of the
demanding state.®

Section 53, Section 95-3113, R.C.HN. 1947, 1is amended
to read as follows:

*95-3113. Arrest of accused before saking of
requisition. (1 ] oL _®agjist e of_th state shall

sue ¥a ot _dire €3 i 9 4 the

officer to _apprehend the persopn named therejn wherever the
person may be found in this state and_to _brimsg _the _person
before the same or agy other judge, pagistgate, of couvct who
or _¥which may be avajlable in or convemient of access_to_the
place where the arrest is made to _apswer the charge _or
copplaint apd affidavit whenever: Wheseses

fa) awy a person vwithin this state shadl-be is charged
on the oath of aay a credible perscn before aa¥ the judge or
magistrate ef-—%his—state with the commission of em¥y a crime

in asy-ether another statey and, except 1in cases arising

under seetiem 95-3106, with having fled fros justicey ory
with having been convicted of a crime in that state and
having escaped from confinesenty or having brokem the teras

of his bail, probation, or paroles; or
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§b) whemewex a cosplaint shell--have--beea is made
before aay the Jundge or eagistrate ie—+his-steke setting
forth on the affidavit of am¥ a credible person in ancther
state that a crime has been comaitted in suek the cther

state and that the accused is believed to be ip _this _state
apd has been charged in sweh the other state with:

{1} the comsission of the crimey and, except in cases
arising under seeéiem 95-3106, has having fled frea
Justicey; or

fii) with bhaving been convicted of a crime in that
state and baving escaped from bail, probation, or parcle,

i ie bols a be—i bi : a i
shati—-issue——a—dabfant—adirected—Lto-—any—poace——eoffiger
cennanding—hin—to—approhoni--the——persen—paned-—thesreiny
wherever——he—-—ar—be—£0uid—in-—4hio-statey—and—to-driang—hia
before—tho—sane-oi—any—other—Jjudge,—nagicirate-—or-gourt—uhe
oi-—uh4¢h—a&1—be—i~ai;ab%e—ia—e;—eoaeei&oa%—e%—.eeese—&o—;he
Prace—vhere—tho-asrosi—say-—be——-madey—to-—aesicr——oharge—aer
esonplaint—apdaffidasit-—and-a

42)__A certified copy of the sworn charge or cosplaint
o# and affidavit upon which the warrant is issued shall Pe
attached to the warrant.” .

Secticn 53. Section 9%5-3117, PR.C.M. 1947, i=s amended
to read as follows:

795-3117. Extension of time of comaitment adjcnrnsent.
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If the accused is not arrested under the warrant of the
governor by the expiration of the time specified in the
warrant, bond, or ondertaking, a judge or magistrate wmay
discharge him or aay recoamit him for a further period of
sisty 4603 days or a supreme court Jjustice or eeuaty
distrjct court judge may again take bail for his appearance
and surrender, as provided in seeties 95-3116, but—with for
a period =not to exceed s8imty—{60} days after the date of
sush the nev bond or undertaking.®

Section 55. Sectiop 95-3120, R.C.H. 1547, 1is asended
to read as follows:

*95-.3120. 6Guilt or innocence of accused, when inquired
into. The gailt or innocence of the accused as to the crime
of which he is charged may not be inguired into by the
gJovernory or in any proceeding after the desand for
extradition aceeoapanied—by-a-eharge-of-exise—in-—legal-—forn
as—abeve provided for _jim 95-3103 shaill -hawe hasg been

presented to the governor, except as it may be involved in
identifying +the person held as the person charged with the
crime."

Section 56. Section 95-3123, R.C.H. 1987, is amended
to read as follows:

"95-2123, Application for issuvance of requisition—by
whea-pade—oontents, ¥rjl} WRhen the return tc this state of

a person charged with a crime in this state is required, the
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prosecuting attormey shall present +to the governor his

writtenr application for a requisition for the returp of the

person chargedy, d&a-—wdieh The applicatjon shall state the

nase_of the person 8¢ charged, the crime charged against

him, the approximate timse, place, and circumstances of its
commission, and the state in which he is bellieved to be,
including the 1location of the accased therein at the time
the application is made, and—certifying It__shall certify
thaty in the opinion of the sadd prosecuting attcrney the
ends of justice reqguire the arrest and return of the accused
to this state for trial and that the proceeding is mnot heing
instituted to enforce a private claim.

EEv{2] %hen the return to thic state is reguired of a
person who has been convicted of a crime in this state amd
has escaped from confinement or brokemr the terss of his
bail, probation, or parole, the prosecuting attorney cf the
county in which the offense was committed, the parole board,
or the varden of the institution or sheriff of the county
froe which the escape was wadey shall present to the
governor a written application for a requisition for the
retarn of séeh the perscny, ia-whieh The applicatioca shall
be—skated state the name of the person, the crime of which
he was convicted, the circuastances of his escape from
confinenent or of the breach of the terms of kis bail,

probation, or parocle, agd the state ir which he is telieved
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to be, including the location of the person thereinr at the
tilé the application is made.

I¥iw (3} The application shall be verified by
affidavit, skaldl-—de executed in duplicate, and ehall—be
accompanied by two certified copies of the:

fa) indictsent returnedy; o=

{t) information and affidavit filedy; ex—ef-she

{c} complaint made to the judge or magistratey stating
the ocffense with which the accused is chargedy; exr—ei—the

{d) Judgment of conviction; or

fe} ef—she sentence.

{4) The prosecuting officer, parole board, warden, or
sheriff may also attach such furtber affidavits and other
documents in duplicate as he shall-deesm gonsjders proper to
be subaitted with sueh the application.

{51 ©One copy of the application, with the action of
the governsent indicated by endorsesent thereon, and one of
the certified ccpies of the indictmsent, cosplaint,
inforematicny and affidavits, ex—eof-——the Jjudgment of
conviction, or ef 4he sentence shall be filed im the office
of the secretary of state to remain of record in that
office. The cther copies of all papers shall be forwarded
with the governor'*s requisition.™

Section 57. Section 95-3125, BR.C.N., 1947, is awmended

to read as follows:
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"95-3125. No—fee——to—be—paid—ito—public —effices
proguring——surrender Restrictions on__compensation_ _for

assisting retury of _fuqitive. %o cospensation, fee, or
reward of any kipnd eak pmay be paid to or received by a
public officer of this statey Oor other perscny for 2 service
rendered in procuring from the governor the demand mentioned
in seetien 95-3124, ex for the surrender of the fugitive, or
for conveying him to this statey or detaining hia therein,
except as provided £ef in sech-ceetion 95-33134—and- 0569134,
95-3124 AED 95-3124.1."

Section 5%8. Section 95—3129, H.C.HB, 1947, is amended
to read as fcollows:

"95-3129. WMonwaiver by this state., Nothing coptajped
in this act eentained—shall may be deened—tecenstitite
considered a waiver by this state of its right, power, or
privilege toc try sees the demanded perscn £rem for_a crime
cosmitted within this statey or of its right, pcwer, ’or
privilege to reqain custody of su4eh the perscn by
extradition proceedings or otherwise for the purpose of
trial, a sentence, ¢r runishment for asy a crime cosmitted
withinp this statey; nor shalld may any proceedings had under
this act which result iny or fail to result ing éxtradition
be deemed considered in_any way a waiver by this state of
any of its rights, privileges, or jurisdiction in-apy-way

whataeores, ™
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Section 59. Section 95-3206, B.C.H. 1947, is amended
to read as follows:

ng5_3206. Orders, records, report ——_reviewability,
confidentiality. {1} Decisions of the board shall te by
pajority vote. The orders of the bhoard are not reviewable
except as to cospliance e£ with_the teras cf this act.

{2) The department ef—imstitetiens shall keep a reccrd
of the board's acts and decisions available to the public.
However, all social records, including the pre—sentsenee
presentepce report, the pere—parele preparcle report, and the
supervision history obtained im the discharge of official
duty by the department, shall be confidential and shail not
be disclosed directly or indirectly to anyone cther than the
members of the board or a judge. The board or a court may in
its discretion, wvhen the best iatesest jnterests or welfare
of a particular defendant or prisoner pakes such action
desirable or helpful, permit the inspection of the report or
any parts thereof by the prisomer or his attorney.®”

Section 60. Section 953214, EB.C.M. 1387, is amended
to read as follows:

#g5_3214, Parcle authority and procedure. (1) The
Subject to _the following _restrictions, _the beard shall
release on paroley by appropriate ordery any person confised
in the Montana state prisen, except persons under sentence

of death, when in its opinion there is reasonable
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probability that the prisoner cam be released without
detriment to himself or to the community,—prewided:

ta) 4%hat—8ne Mo comvict serving a time sentence ehaild
may be paroled until he has served at least one-guarter
43283 of his full term, less the good time allewanees—eoifsy
as allovance provided for in seesies B0-19C54, or 12 1,2
yeaps upopn his tere, whichever is less, eseopt—ihat-——ne Jo
convict designated a persistent felony offender nunder
seekion 95-2206.5 may be paroled until bhe has served at
least ome—third 4343} of his full ters, less the good time
allewances—offy-—ae allowance provided for in seetion
80-1905, ox 17 1/2 years_upon_his _tega, whichewver ig less. »

(b} ¥No convict serving a life sentence ehalld may be

paroled uptil he has served #hivey—{30} years, less the good
tine allowances—offy—as allowapce provided for in seetiean
80-19CS.

{2)__&_parole sbhall be cordered only _for _the best

interests of society ard noct as_an award of clemency _cCr_a

teduction of septepce or pagdonm, A Prisoper shall be _placed
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on__payole _only when the board believes that he is_able apd
willijng to fplfill the obligatjons of a law~abiding citizen,

2 {31 {a) Within #we-4Z) months after his adsission
and at such intervals thereafter as it determines, the board
shall consider all pertinent inforsation regarding each
prisoner, imcluding the circeastances of his offense, his
previous social history and criminal record, his conduct,
employment, apd attituwde in prison, and the reports of and
agy physical and mental examinations which have beep sade.

433 {b) Pefore ordering the parcle of any priscmery the
board shall interview bhis. A—perele—shall-de—erziered—anly
for—thebost—intorent —of —segicty,——net—an—aas—avard—eof
galti-be-placed—oa—parole—only-—whes—he—beasdholievses—Lthas
he-—in--ablo —anéd—uilliang—to-—fulfill -the—obliiqatiore—wé-a
Tav—abiding-eitivony

{4} _{a) Every prisoner while on parole shall resain in
the legal custody of the institution frcm which he was
releasedy but shall be subject to the orders of the bheard,

{b} _When an order _for _parcle _is _issved, it shall

Lecite the conditions thereof.

48%{5) The board may adopt any other rules it
considers proper or necessaryy with respect to the
eligibility of prisconers for parole, aad the conduct of

parole hearings, ef agd conditions to be iamposed upon

~T4- SB 3¢



10

1

13

14

16

17

18

20

21

22

23

24

25

S8 0030/02

parclees, jihen-an-order—for—paroie—is-icsned—it-chall-Fegite
the-conditions—thercot, "

Section 61. Section 95-3215%, R.C.M. 1947, is amended
to read as follows:

ne5_1215%. conditional--retease Duraticn of parole. )

prisoner on parole who has servod one-fourth 4344} of his

term or terms, less the good time ailewadees allowabce, or a

persistent felony offepder op__parole who has served
one-third 434#3% of his term or terms, 1less the good time

allewanses allowance, is considered released on parole until

the expiration of the waxisum term or teres for which ke was
sentenced, 1less the good time adlesapses—-as allowapce
provided for in seetier B0-1905."

Section €2. Sectiom 95-3305, R.C.M, 1987, is amended
to read as fcllows:

"95-3306. Supervision om parole. (1) The department
skall ratain custody of all persons placed on parcle ;nd
shall supervise the persons during their parole period in
accord with the conditions set by the Loard.

{2) The department shall assign perscnruel to assist
persons eligible for parcle in preparing a parole plan.
Department personnel shall wake a report of their efforts
and findings to the hoard pricr to its consideraticn cf the
case of the eligible person.

[3) & copy of the conditions of kis parcle shall be

— 75~ 58 30
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signed by the parclee and given to him and to his prchation
and parcle officer, who shall report on his rrogress under
the rules of the toard.

{#) The cprobation ard parcle officer shall regqularly
advise and corsult with the parclee, assist his in adjusting
to comtunity 1:fe, and inform him of the restoratiopn of his
rights or succossful completivs of zZzLtwace.

{5) The prohkation and parcle officer shall keefp such
records as the board or department mvay regquire. B&ll records
shall b= entered in the master file of the individval.*

section 63. Section 95-33{8, R.C.M. 19847, is amended
to read as follows:

"95.-3308, Returs of parole violater. {1} {a)} At any
time during release on varcle or conditional release, the
Jepartsent way issue a warrant for the arrest of the
released prisoner for wielatiens viglatice cocf any of the
conditions of releasey or a notice to appear to ansver tc a
ckarge of violaticn., Sask The notice shall be served
personally upcn the prisoner. The wvarrant shall authorize
all officers pased thereir to return swek the priscner teo
the actnal custody of the penal instituticn from which he
was releasedy or teo any other suitable detention facility
designated ty the department.

fb} Anvy probation and parole officer may arrest sueh

the prisoner without a warranty or may deputize any other
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officer with power to arrest to do so0o by giving him a
written statement setting forth that the prisomer bhas, in
the Judgment of seaid the probation and parole officer,
vioclated the conditions of his release, Swek The written
statement delivered with the prisoner by the arresting
officer to the offjcial in charge of the institution fros
which the prisoner was released or other place of detentiony
shall be sufficient warrant for the detention of the parclee
or conditiomal releasee, The probation and parole offjicer,
after making an arrest, shall present to the detaining
authorities a similar statesent of the circumstances of
violation.

{c}. Pending hearing, as Rkereinafter provided in
subsections _{2) _apd_{3), upoh any charge of vioclationy the
prisoner say, if circumstances warrant, be incarcerated in
sdek the institution.

{2) igl After the arrest of aeid the prisoner, a
hearing shall be held within a reasonable time, unless sueh
the hearing is waived by the parolee, to determine whether
there is probable cause or reasopable groands to believe
that the arrested parolee has coumitted acts which would
constitute a violation of parole conditions. Apn independent
officer, who need not be a judicial officer, must preside
over #his the hearing. Fhis The hearing must be conducted

at or reasonably near the place of the alleged parole
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viola?ion or arrest and as promptly as convenient after
arrest. The parolee aust be given notice of &kie the
hearing and sust be allowed to appear and speak in his owa
behalf and introduce relevant information tc the hearings
officer,

43+(b) The hearings officer shall make a guamary of
vhat transpires at the hearing in terms of the respomses and
pesition of the parolee and the substance of the documents
or evidence given in support of parole revocation snd-ef—the
paroleele—pesitien. Based on the information givem to hinm,
the hearings officer swet shall determine whether there is
probable cause to hold the parclee for the final decision of
the board of pardons as speeified provided in eceetien
95-3243 pubsection (3}.

{3) fa) Tf the hearings officer determines that there
is probable cause to believe that the prisocmer has violated
a condition of his parole, the probation and parole officer
shall immediately notify the Dboard and shall submit in
writing a report showing in what sanner the prisoner has
violated the conditions of release, amnd—+hi®s This report
shall be accospanied by the findings of the bhearings
officer.

{b) Thereupon, the board shall cause the prisoner to
be prosptly brought before it for a hearing on the violation

chargedy under such rules amé-regulatiemns as the board may
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adopt. If the vioclation is established, the board =may
continue or revoke the parole or conditioral releasey or
enter such other order as it may see fit.

443 [c] RA—PriscRer—£O0E—NROSL-FetUrA—a—VAEFARL-his—been
igseed——shally—after—the-isnnance—of-such—weEranty—ifit-is
foani—that—rhe—varraddt——GaRRot—bhe—acryedy—he —decened—a
£ngitive o ~to—have—fled-fros—Justicer 1If it shali-appeas
appears that he has violated the provisions of his release,
the _board shall determine vhether the time from the issuing
of sueh the warrant to the date of his arresty or any part
of jty——shadil wuill be counted as time served under the
sentence; shali-—be-deternined-by-—the—heard,

i8)__A_prisoner for whose retugn _a warfapt _bas _beep
issged shall, after the issvance of the wagrapt., if it is
foupd that the warramt caoppot be serwed. be copsidered .a
fgaitiye or to haye fled from justice,™

Section 68, Repealer. Sections 16-2615, 16-3#03;
95-103 through 95-108, 95-2211, and 95-3233, *®R.C.M. 1947,
are repealed.

-End-
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