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SENATE BILL ¥O. 12

INTRODUCED BY TOWE

A BILL FOR AN ACT ENTITLED: T"THE MONTANA PRIVACY ACT; TO
INPLEEENT ARTICLE 1II, SECTION 10, OF THE COSSTITUTION;
ABENDING SECTION 94-8-114, B.C.M. 1947; AND REPEALING

SECTIONS &81—119 AED 41120, R.C.A. 19547.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NONTANA:

Section 1. Short title. This may be cited as "The
Montana Privacy Act™,

Section 2. What right of privacy imcludes. The "right
of privacy” set forth in section 10 of Articlie II of the
Montana coustitution includes:

{1} privacy of the home and other private places;

(2} privacy of commenications;

{3) privacy of the mind; and

{4) privacy of the marriage and family.

Section 3. Privacy of the home and other private
places — gdefinitions. (1} As used in this section the
following definitions apply:

(a) "Home or other private places" seans a person's
dwelling or any other place or area where one may reasomably
expect to be safe or protected fros casual or hostile
intrusion or surveillahce. The tera includés bet is not

limited to a person*s residence or other enclosed habitat or
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a garage, barn, or other ogtbuilding connected with a
residence; a wmotel, hotel, or room; an automobile or;other
enclosed wehicle or boat; am office, warehouse, or .other
comgarcial building or area im a buildimg into whick the
pablic is not invited; a compartment in a public toilet or
bath bhouse, a locker or desk drawer or any other similar
enclosure. The term does not include a place +to which the
pablic or a substantial part thereof has acgess or any .sach
place or area not under the lawful control or possession of
the persomn asserting the right of privacy.

{b) "Enter® means to physically enter or im any other
manper to accomplish a sufficient entry by the wuse of any
device or étherlise so that the contents, sounds, events,
activities, or persons therein which a person has a
reasonable expectation of keeping private can be observed,
photographed, recorded, heard, or otherwise uancovered. It
shall also mean the trespass on property for the purpose of
gaining or attempting to gain such entry.

{2) Exzcept as provided im suabsection (3) of this
section, it is unlawfel for any person, including any agent
or eaplecyee of any governmental unit, to enter a home or
other private place for any purpose. Each entry by each
person constitutes a separate offense.

(3) Subsection (2) does not apply to any trespass or

entry obtained by:
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{a) any person after consent 1is f£freely given by a
proper adult person, either express or ismplied, except, wuhen
entry is by agents or employees of a govermmental anit,
consent may not be implied unless the person giving the
consent is aware that comnsent wmay be . withheld. The
exception for agents or employees of a governmental unit
does anot apply to undercover agents ar nonuniforaed
esployees of a public law enforcement agency.

(b) ageats and esployees of the United States acting
under lawful federal authority;

{c} agerts or employees of the s8tate or of local
governaenatal units acting urder the authority of a walid or
apparently valid search warrant, writ of attachsent, writ of
execuntion, or other writ or order lawfully obtained wunder
proper legal process or sakieg a lawful search incideat to a
lauful arrest;

{d) a landlord or other person having a ciaim to such
a place to the extent necessary for the rightful exercise of
protection of such clais. For this purpose, a lamndlord or
other lawful claimant to leased premises has the right of
inspection only at reasonable times and only as often as may
be reasonably necessary to protect the property over which
he exercises sach claim,

{e) any person whose sole purpose is to render

assistance vhenever there are reascnable grouands to believe
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the premises are in danger of fire or other calamity;

(f) any person in case of an emergency whenever there
are reasonable grouznds to believe the occupant needs
immediate assistance to avoid bodily dinjury or further
physical illmess oxr injury:;

(g} any employee or agent of a business regulated
under the provisions of Title 70, R.C.M. 1947, when acting
in compliance with any rule or order authorized by the
pablic service commission pursvant to the provisions of
Title 70, B.C.M. 1947;

{h) any person acting under the authority and within
the scope of a right of lawful inspection granted by law.

Section 8, Privacy of communications — definitions.
(1) Por the puorposes of this section the following
definitions apply:

{a) "™Contents", when used with respect to any wire ot
oral communication, includes any information concerning the
jdentity of the parties to suchk coamunzication or the
existence, substance, purport, or meaning of that
commanication.

{b) "“Electromic, mechanical, or other device™ means
any device or apparatus which can be used to intercept a
wire or oral comsunication other than:

(i) a telephone or telegraph instrusent, egquipment, ox

facility or any component thereof <furnished to the

-t



10
11
12
13
L
15
16
17
18
19
20
21
22
23
24

25

LC 0105/01

subscriber or user for ordinary telephone or telegraph use
or used by a commumications common carrier in the ordipary
course of its busimess; or

(ii} a hearing aid or similar device being used to
correct snbnormal hearing to pot better than mnorsal.

{c} ™Intercept® means the acquisition of the contents
of any wire or oral or written communication through the use
of any electronic, mechanical, or other device, by opening a
sealed letter, or otherwlse.

{(d) “Mail covers®™ means the inforsation received by
copying or retaining some or all of the information
contained on the outside of a sealed envelope contairing a
¥ritten coasunication.

(e} "Oral coammunication" means any oral cosmsunication
ottered by a person with am  expectation thkat such
comsunication is not subject to intexrception, under
circuastances justifying suech expectations.

{f) “"Person™ means any esployee or agent of the state
of Montana or ary political subdivision thereof and any
individual, partnership, asseciation, Jjoint-stock company,
trust, or corporation.

{g) "Wire communication® means any commupication made
in whole or in part by aid of wire, cable, or other
connection furnished or operated by any person engaged as a

common carrier or public utility im providing or operating
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such facilities for the transmission of cosmunication.

(h) "Writtem commnpication™ meams any letter or other
written message prepared for delivery through the UOnited
States wmail or for delivery by any other seans with the
expectation that seoch communication is not subject to
interception, ander circuastances Justifying such
expectations.

{2) Except as provided in subsection (8} of +this
section, it is nunlawful for any persom not a party to the
communication to purposefully intercept, to attempt to
intercept, or procure any other person to intercept or
attempt to intercept any wire or oral or sritten
communication without the consent of both the sender and the
receiver of the commanication or, if more than two parties,
without the consent of all parties to the communication.

{(3) EBxcept as provided in suobsection (8) of this
section, it is nunlawful for any person to purposefully
disclose or use or atteapt to disclose or use the contents
of any wire or oral or written communication knowing or
having reason to Xnow that such information was obtaiped in
viclation of subsection (2) of this section.

(8) The provisions of subsections (2) and (3} do not
apply to:

(2} agents and employees of the United States acting

noder lawfuvl federal anthority;
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{by an operator of a switchboard or an officer,
epployee, or agent of any communication coamon carrier whose
facilities are used im the transmissien of a wire
comnunication with respect to the interception, disclosure,
or use of that cosmunication in the normal course of his
esployment while engaged imn any activity whick is a
necessary incident to the repdition of his service or to the
protection of the rights or property of the carrier of such
communication; provided, that communication common carriers
say not wutilize service observing or random sonitoring
except for wechanical or service guality control checks;
provided, further, that the line of any subscriber of a
telephone company wmay not be wmonitored by a telephone
company for the purpose of service observing or randoa
aonitoring, except phone commnmication to or from the
telephone company, if the subscriber so requests in writing
to the telephone company. Any subscriber may seek an
injunction in the district court to prevent such service
observing or random monitoring. Nothing in this subsection
prohibits any officer or eaployee of a communications common
carrier, in the testing, maintenance, and repair of its
equipment, from wmonitoring any 1line for +the purpose of
determining the existence of telephone comeunications on the
line or determining whether the 1line is properly

functioning, The public service coamission shall reguire

-
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that each telephone company operating in this state,
inclgding nonregulated cooperatives, file annually with it a
coaplete report of all service—observing activity, if any,
carried on by such telephone company, including any rules
adopted by sauch company for such purpose. The report may
inclnde, for the purpose of service-quality control of phone
cospunications to or from telephone companies only, a
sussary estimate of the total nvaber of observations. The
report shall be made available to the pablic;

{c} an employer or a properly authorized agent of an
eaployer monitoring a telephone comrversation of an employee
relating to his employment provided the employee has been
inforsed of the possibility of such monitoring;

(d) properly authorized persons conhected with the
functien of billing or allocation of charges made for such
services, with regard to the existence of wire
cosmunications only;

(e} persons investigating the uase of telephone or
telegrapk egquipment in the commission of a crime, upon
consent of at least one party to the conversation;

{f) telephone calls received by law enforcesent
officers, police stations, and fire stations, provided
affirsative efforts are made to inform the public by
publication, posters, or othervise that such calls are

recorded;
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{9) a person properly anthorized by the receiver of
written conmicat_;lou to open and receive such
compunications on >thes receiver's behlt;

{k) law enforcement officers or agents imn connection
with the use of undercover ageats or -nplojn-.. provided at
least one party to the conversation has: conseated.

{5) It is unlawful for amny persom +o obtain =sail
covers, except upot & casual basis for the parpome. of
obtaining an address of -‘the sender or receiver, except - whea
the covers are received - from federal amthorities : sho
properly obtained the covers parssant to federal law. .

{6) Except for use by public: law utou:-lult officers
and agents in the performasce of their official duties and
in conformance with this act, it is unlawfaul to pﬁ.‘posefnll}
manufacture, assonhlc, possess, sell, or advertise for sale
any  electronic, wmechasical, or other detic-. knowiag or
having reason to know that the design of sieh device renders
it primarily useful for the purpose of .ihe urfepti.tious
interception of wire or oral communicatioas.

{7) Without the consent of the paerson seeking
professional advice, it is uslawfal for aay pexrson  to
purposefully disclose or use the conteats of any wire or
oral or writtem coasunication, whether or not such
communication has been intercepted in tiohtion of

subsection (2) -of this. section, if the cosmuanication was a
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part of a bona fide privileged relatiomnship between a.
sedical doctor and bhis patient,. aa.attn:niz nii his i:lt_ut,. .
a asinistex or clergyaan and his peniteat or counselee, aa
accountant and his cltent, a  school .cosamselor and his
counselee, a teacher and his student, a psychologist and his
client, or a managemeat consultaat sad his i:lhu, when: the
comacnication wvas givea with the reasonable expectation that
such coamunicatian will  resaim. confidential. ' lot,t_hg.f
contained im .this subsection . p:dlibitu”thn uscloiu:o- of
sach conteats by the professional person: ' ’

{a) : to advance the camse. of the client or .other Persocn
seeXxing advice for which the advice was sowght; -

) - to us‘cénengnu or otker professional persoas to
provide better ard more coaplete .advice or a:aiqtaice{ :

{c} - to his eaployess vhen ngciu_ury for the efficieat
operation of hkis oi!ﬁ.ee;— ' '

{d) - to propetly adninister a plthnclnﬂiul azsistance
progras, to the extent mecessary for such admimimtration;

{e} to c_ollect a fee fros the client, to the extent
necegssary to establish his right to sach feﬁ;

(f) - to prevent the cosmission of a feloay; or

{9) to defend a claim or cosplaint filed by the client .
against a professiomal person. -

(8) It is uanlawfal to compel disclosure, by force,

penalty, or isprisonment, or threat of fétce, penalty, or

=10~
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imprisoasent, of the conteats of any wire or oral or written

coamunicationr betweea a husband and wife or between either

of thes and their unesancipated childres that took place.

while a bopa fide and lawful family telattonihip existed
under a reasonable expectation that such4co--lnic1tinn would
remain private and contidantitl; Por the puﬁpoae of this
section the dissolutiom of a marriage does not affect the
bona fide amd lawful fapily relationship h.tignn'eighet
parent and his onesancipated :hildien.,!his sectioa does not
preclade coapelling testimony properly. relevani to the
issues in any court prncneding,iqvélting a complaint by one
nanber ot-tln,falily.Inﬂ:pattiqipani dm - Ehe' coamuaication
againat another. family samber amd participaat, iicllditg a
crimisal complaint sads - on behalf of ome .or . more such
aesbers and -participants. rntth:, this section does not
preclude ocat—of-court interviews relatimg to suck complaints
conducted by law enforcement officials upon consent of the
person interviewed.

Sectioa 5. Privacy of the =ind and pqr-onilitj.ﬁ{1l
The legislature finds that each person has a right to a
protective zone or a private enclave protecting bi# nind,
his persopality, and his isner 1life -iich:.j:stifies a
reasonable expectation that certain private facts and
inforsation about himself will not be isproperly disclosed

or publicized. A person's thoughts, sentiments. emotions,
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sensations, religious beliefs, philosophical heliefs; and
poiiticnl beliefs clearly fall iato this protective zone. ID
addition, certain other facts, either =ingly or in
accuaunlation, are sufficiently private to justify a person
in expecting that they will not be disclosed without his
consent. In this cénncction, the more esbarrassing the fact
or facts and the more likely they wiil expose a person to
infaay and diigracé. the closer they are to the core of the
protective :oie or private enclarve referred to above.

{2)  For the purpose of this section, the following
definitiols-nfplyz

' (a) ®“organization™ _means any profit or nonprofit

corporation, partnership, proprietorship, or other
organization, including the. state of Bontana, its
departaents and local subdivisions aad their boards,
agencies, comsissions, and bureaus. '

{b} *"Pemalty® means any fine, loss of rights, loss of
privileges, or 1035 of emsployment.

{c) ‘Political mesting®" maeans ‘any seating at whichk
candidates for political office are chosem or a principal
purpose of which is to persit candidates in a primary

election or in a general slection to address the public or

‘answer gquestions fros tke public,

{d) »"Private thoughts, sentiments, emotions,

sensations, religious beliefs, philoscphical beliefs, or

-12~
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political beliefs™ are thoughts, sentiments, emotions,
sensations, religions beliefs, philosophical beliefs, or
political beliefs that the holder has a reasonable
expectation will not be disclosed.

{e) "Surveillance" means the continuous surreptitious
observation of any particelar individual or group of
individuals or mesbers of a single organization without
their knowledge and consent. It includes the maintenance by
any governmental unit, agency, employee, or agent thereof of
any file of informatiom about a person or gromup of persons,
gathered primarily and sobstantially without the person's or
group'’s participation or knowledge, the  gathering and
maintenance of whick information is not otherwise authorized
by law., Each entry of information in any sech file is
considered +to be one “act of surveillance” as that term is
used in this sectien,

{f) ®Private organization charged with dispensing a
governmental benefit™ means an organization that dispenses a
thing of value to the public or some segment thereof under
contract or agreemsent with a governmental unit or agency
thereof. For this purpose, obtaining a license or
certificate of authority is not coasidered such a contract
or agreement.

(3 It is unlawful for any person to compel

disclosure, by force, penalty, or iaprisonment, or threat of
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force, penalty, or imprisonment, from an individeal of his
pPrivate thoughts, sentiments, emotions, sensations,
religious belijiefs, philosophical beliefs, or political
beliefs, except in proper legal proceediags where such
ipdividual has himself wmade such items the subject of
litigation or the issue has been properly raised by virtne
of the nature of the proceedings.

(3) It is unlawful for any governmental unit or agency .
thereof or any private organization charged with dispensing
a governmental benefit to require from any individual, as a
condition for the receipt of any position or employment or
the enjoyment of any right or other benefit, an 6ath,A
affirmation, or test that probes into sech individualts
religious, political, or philosophical beliefs. A siaple
oath or affirsation in the language of ltficle III, section
3, of the Boantana constitution does not violate this
prorvision.

{5} It is aunlawful for any governmental anit or agency
thereof or aany private organization charged with dispensing

a governmental benefit to require vithout express

legislative authorization:

(a) a disclosare of religicus, philosopkical, or
political beliefs fros any individoal as a condition for the
receipt of a henefit or the enjoyment of a right of his

membership in or affiliation with or attendance at wseetings

— 14—
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of any association, group, or other organization, the
disclosure of which may reasopnably amount to a disclosure in
part and against his will; or

{b) a disclosure from any association, grouwp, or
organization of the names and addresses of any one or more
of its smembers, provided privacy is necessary for the
undertaking and continvation of the lawful activities of the
assbciation, group, Or organization. The determination of
whether or not such an individual or association is entitlied
to claim privacy under this subsection shall be made by a
judge or a district court in camera in a proper legal
proceeding.

’ {6) It is mnlawful:

{(a} for any pérson or governmental anit or ageacy
thereof to require as a condition of eaployment or continued
esploysent that an applicant or employee subait to a
polygraphic detection deception test, cowmonly known as a
lie detector test, or to guestioning under the effect of
sodium thiopental or to any other test or gquestioming by
means of any mechanical device or chemical substance., It is
not aunlawfal, however, for qgualified operators to use
polygraphic detection deception tests and their results for
law enforcement investigation or personnel recruitment for
law enforcemeat upon the consent of any person taking such a

test.
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{b) - for any persorn or governmedbtal unit or ageacy
thereof to discharge any emaployee solely because of an
opinion or alleged opinion that the eaployee did not tell
the truth during a polygraph detection deception test or
gquestioning under the effect of sodius thiopental or any
other test or guestioning by mweans of any mechanical device
or chesical substance, except where a wvalid and volantary
stipulatior has been execnted by the employer and the
employee prior to swch examination;

(c) for amy court in the course of any civil trial,
criminal trial, or pretrial proceeding to reguire that
either the plaintiff or the defendant suobmit teo a
polygraphic detection deception test or to guestioning under
the effect of soﬁiai thiopental or to any other test or
questiorning by means of any mechanical device or chemical
sﬁbstance; or

{1}y for any examimer or operator of any polygraph or
other wsechanical device or a person vwho adainisters a
chemical substance or am assistant or any other person made
privy to such information to disclose or use any information
acguired during tbe conduct of such test without the consent
of the person examined.

(7) Subsections (c) anrd {d) of subsection (6) of this
section do not prohibit any test and the disclosure of

information from any test performed pursuant to 32-2142.1

—16—
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through 32-2142.3.

{8} It is unlawful for any goveramental unit or ageacy
thereof or any private organization charged with dispeasing
a governsental benefit to require any individual, as a
condition for employment or the enjoysmeat of any right or
other benefit, to take a psychological personality inveatory
test such as the Ninpesota wmultiphasic personality
inventory, the Minnesota counseling inventory, or the
Bdvards personal prefererce schedule, unless such tests are
used oply for statistical purposes and the resalts are ot
individeally jdentifiable, . The unit, agency, or
organization must first have published regulations pursuasnt
to the Nontana Admisistrative Procedure Act or, if
ipapplicable, in a sanner similar thereto, setting forth the
compelling interest that outweighs this intrusion oa an
individealts privacy. .

(9) Except as set forth in subsectiom {10) of this
section, it is uplawful for any officer of any executive
department or executive agency of the state of Montana or of
any local subdivision or agency thereof or any person acting
or purporting to act uader such officer's anthority to
require or reguest or to atteapt to require or reguest any
esployee of the department oF agebcy or any person applying
for such employment to:

{(a) answer any gaestions designed to elicit from hin

—17—
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inforaation concerning:

fi) his race, religion, or national origin or the
race, religion, or natiomal origin of any of his forebears;

(ii} bis personal relationship with.  any person
connected with him by bklood or marriage, except when
necessary to disclose nepotism as defined by law;

{iii) his religious beliefs or practices;

(iv) his attitnde or conduct with respect.to sexual
matters; .

{v) bhis property, income, or other asgets; source of
incone or liabilities; or his persomal otr domestic
expenditares or those of any sesher of his household; or

N {b) make a report concerning any of his activities or

undertikings .unkess such activities or nnﬂettikings are

related to the pefforlance of his job or to the dJdevelopaent

" of additionpal gu;lifications for his job or unless there is

reason to believe that he is engaged in outside activities
or éaploynent in conflict with his official duties.

{(10) !othing'contained in sabsection {9) prohibits:

{a) inquiry copcerning the citizenship or race of aany
employee or person if his citizenship or race is a siatutory
cohdition of his obtaining or retaining emsployment;

{h) a physician from eliciting such information or
anthorizing such tests in the diagnosis or treatment of any

such eaployee or person, on an individwal case basis only,

=18-
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when such pkysician considers suck information necessary to
enable him to determsine whether or not such individsmal is
suffering from mental illpess;

{c) an officer of such departaent or agency from
advising any such esmployee of a specific charge of sexval
misconduct made against that employee and affording hiam an
opportunity to refute the charge;

(@) an employee of a taxing aathority from obtainiag
the necessary information to carry out the functions of his
job;

(e} an employer or other organization adaministering a
pension plan or other plan for the benefit of the employee
or his family fros obtaining inforsation mecessary to carry
‘but the purpose of the plan;

{f) an e-plojet obtaining informatiom necessary to
conplyrrith the réquirelents of federal law; or

{g) with regard to the items contaimed in (9) {a) {v)
only, " the reqguirement of a full disclosure of assets and
income by an elected official or the requiresent of a full
disclosure of any matter which waight tend to indicate a
conflict of interest in respect to the performance of any of
his duties by any employee or azpplicant.

{11) It is unlawful for any person to authorize or
engage in the unreasonable surveillance of any individaeal,

groap of individuwals, or wmembers of any organization.
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Oofficers and agents of public lav enforceaent agencies may

'engaqe‘in surveillance provided that it does pot continue

beyond 24 hours without a written statement to the chief or
director of the agency explaining the wpeed for such
surveillance.

{12) It shall be unlawfual for any officer, employee,
or agent of the state of HNontana, any of the local
subdivisions, or any agencies thereof to attend a political
-eéting for the purpose of cbhserving or conducting
surveillance of an individual, group of individuals, or
organiration scespected of cosmitting or about to coilit a
cfilinalr offense unless there is probable cause to believe
that the offense in gquestion is likely to be coamitted at

the meeting or ipn the immediate wicinity of the meating

.during the time at which the meeting is being held; provided

that‘nothing contained in this subsection prohibits the
noﬂsurteptitions attendance at any meeting of any peace
officer or other person whose attendance at that meeting is
for the purpose of protecting, as authorized by law, the
security of any person lawfully attending the aeeting or
participating in the meeting.

{13) It is unlawfal for any law enforcement
organization to keep any records concerhing political
matters with regard to any iadividual suspect present at any

ﬁélitical meeting,
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Section 6., Marital or familial privacy. (1) It is
unlavful for any governmental unit or agency thereof to take
any action which interferes with the right of a married
couple:

{a) to decide for themselves whether +to procreate
childrengy

{(b) to wuse birth control devices and techniques
consistent with reasonable medical safeguards;. or

{c) to do any other act or wmake any other choice
corsistent with the marital relatioaship that does not cause
hars to each other or others,

{2) ¥Nothing contained im this section prewents the

state of Homtama from proscribing abortion to the extent

permitted under the constitution of the United States or
prohibits a person from publishing and distributing leaflets
or other material relating to the abowe matters.

(3) It is unlawful for any person to interfere by
force, penalty, imprisoament, or threat of force, penalty,
or imprisonment with the free choice of any irdividmal to
refuse or accept sterilization. This subsection does not
aﬁply to a medical doctor seeking cospersation for his
services or acting in a reasonable mamrner to protect the
health of his patient.

{4) It is unlawful for any governaenmtal unit or agency

thereof to interfere with the religious training and
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guidance of anr unemancipated child when sech religious
training amd guidance is desired by both parents, without
the existence of coapelling societal dipterest for such
interference.

Section 7. Inad-issiéle evidence. Except as otherwise
specifipallr provided by statute, no evidence obtained as a
result of any act or omission sade unlawful under this act
shall be received in evidemce in any trial, bhearing, or
other proceeding in or before any court, grasd jury,
départlent, officer, agency, regalatory body, or .legislative

committee without the informed comsent of the PeEILSOR oOr

kpersons whose privacy has been invaded. .

Section 8., Penalties. {1 Except as otherwise

' specifically provided by statute, any pecposeful act or

omission made unlawful under sections 3 or 4 of this act is
panishable by fine of not sore than $1,000 or. imprisoament
of not more thanm 1 year, or both.

{2) Any act or omission made unlawful under sections 5
or 6 of +this act is punishable by a fine of not mare than
$500 or isprisonment of not more thaa 6 months, or both.

{3) Any electronic, mechanical, or other device
manufactured, assembled, possessed, so0ld, or advertised in
violation of section 4(6) of this act may be seized and
forfeited to the state of ¥ontana. Upon proper courf order

obtained from a district court of proper jurisdiction, such
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property shall be destroyed.

Section 9., Civil action. {1 A person whose privacy
has been invaded because of am unlawful act or omission in
violation of any of the provisions of this act may file a
civil suit in a district court of proper Jjurisdiction
against any person who has coamitted the violation,
including any governaental unit or agency thereof, and upon
proper proof is entitled to:

{a) an injunction or other appropriate order enjoining
or réstraining any violation of this act or reguiring
compliance herewith;

{b}) amr appropriate order requiring the offending
person to ﬂeleté from his file or files any inforsmation
gathered in violaticn of this acts

{c) actual damages, but not less than ligquidated
damages, computed at the rate of $100 for each wviolation for
each offender. Rach day of a continming interception of a
wire or oral coamupication and each >day of a continuing
surveillance in violation of this act is considered a
separate vjiolation. If an action is brought against both an
organization and its employees or agents, the injured party
is not entitled to doable recovery. If other statntes
provide specifically and exclusively for a different measure
of'dalaqes or resedy, this subsection does not apply..

(d}) punitive or exeaplary damages as set forth in
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17-208, as amsended;

' te) a :easoﬁable attorney's fee and other 1litigation
costs reasonably incurred.
’ (2y It is not a necessary prereqguisite to an action
purssant to tkis section that the injured party has suffered
or been threatened with actual damages.

Section 10. 75ererability. If a part of this act is
inwvalid, all valid parts that are severable from the invalid
part- remain in effect, If a part of this act is invalid in
one or more of its applications, the part remains in effect
is all valid applications that are severable from invalid
applicationé.

Section 11. Section 94—8-114, R.C.K. 1987, is amended
to read zs follows:

"g4—8-114. Privacy in comaunications. (1) 1 person
commits the offense of wiolating privacy in communicaticns
if he knowingly or parposely:

{(a) Gemmumicates comsenicates with any persom by
telephone witk the intemt to terrify, intimidate, threaten,
harass, annoy, or offendy or use pver the telephone_uses any
obscene, lewd, or profane language or sugeest suqqgests any

lewd or lascivious acty or +eseatea threatems to inflict

ipnjury or physical harm teo the person or property of any
PEISODw;

(B} Pses nses a telephone to attempt to extort money
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or any other thing of value froms any persony or tc disturb
by repeated telephone calls the peace, guiet, or right of
privacy of any persomn at the place where the telephone call
or calls sese are received. The use of obscene, Jlewd, or
profane language or the =making of a threat or lewd or
lascivions suggestions shkald—be is prima facie evidence of
an intent +to terrify, intimidate, threaten, harass, annoy,

or offend.
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2y a pe:éon convicted of the offense of violaiing‘thé

privacy im coamunications shall be fined not to exceed £ive
;nndaeé—deiiaéa—{8500+ or be iaprisoned in the conaty. jail
fot a teil not to exceed eix—{4) months or both.™

Section 12. Bepealer. Sections #1-119 and &1-120,

'R.C.N. 19847, are repealed.

—End-
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Approved by Committee
on Highways & Transportation

SENATE BILL NUe 12

INTRODUCED BY TONWE

A BILL FOR AN ACT ENTITLED: “THE MONTANA PRIVACY ALT; TO
IMPLEMENT ARTICLE 1Iles SECTICN 10y OF THE CONSTITUTION;
AMENDING SECTION 94-85-114y RaeleMe 19473 aAND REPEALING

SECTIONS 41-119 AND 41-120¢ RelaMa 194T7.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le« Short titles This may be cited as "The
¥ontana Privacy Act™e.

Section 2« What right of privacy includese The "right
of privacy” set forth in section 10 of Article II of the
Montana constitution includes BUT IS NOT LIMITJED 0=

{1} privacy of the home and other private places;

{2} oprivacy of gommunications;

(3) privacy of the mind; and

(4) privacy of the marriage and familvye

Section 3e Privacy of the home and other private
places -— definitions. (1) As wused in this section the
following definitions aoply:

(3) #Home or other orivate places® means a oerson's
dwelling or any other place or area where one may reasonably
expect to be safe or protected from casual or hostile

intrusion or surveillances The term incliudes but is not
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limit2a to a person®®s residence or other enclosed habitat or
2 garages barnes or other outbuildino connected with a
residence; a motels hotels or room; an automobile or other
enclosed venicle or boati an offices warehouses or other
commercial buildina or area in a building inte which the
oublic is not invited; a compartment in a public toilet or
batnh houses a locker or desk drawer or any other similar
enclosures The term does not include a place to which the
public or a substantial part thereof has access or any such
place or area not under the lawful control or possession of
the person assertino the riaht of privacye.

(b} "Enter"™ means to physically enter or in any other
manner to accomplish a sufficient entry by the use of any
device or otherwise 50 that the contentss soundss eventss
activitiess or persons therein which a person has a
reasonable expectation of keeping private can be observeds
pnotouraphedsy recordedes heards or otherwise uncoverede It
shall also mean the trespass on property for the purnose of
gaining or attempting to gain such entrye.

{2} Except as provided in subsection (3) of this
sectiony it is untawful for any persons includina any agent
or employee of any aovernmental unite to enter 2 home or
other orivate place for any purposce Each entry by each
person constitutes a separate offensea

(3} Subsection {2) does not apply to any trespass or

-2- s8 12
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entry opbtained by:

{a} any person after consent is freely agiven by a
prooer aduit persons either express or implieds excepty when
entry is by agents or employees of a ocovernmental unite
consent may not be implied unless the person givinag the
conseat is aware that consent may be withhelde The
exception for aqents or employees of a governmental unit
does not apoly to undercover agents or nonuni formed
employees of a public law enforcement agency.

{b) agents and employees of the United States acting
under lTawful federal authority;

{c} agents or employees of the state or of local
governmental wunits acting under the authority of a valid or
apparentily valid search warrants writ of attachmenty writ of
executions or other writ or order lawfully obtained under
proper legal process or making a lawful search incident to a
lawful arrest;

{d) a landlord or other person having a claim to such
a place to the extent necessary for the rightful exercise of
protection of such claime For this purposes a landlord or
other Jawful claimant to leased premises has the right of
inspection only at reasonable times and only as often as may
be reasonably necessary to protect the property over which
ne ex»rcises such claims

(=) any person whose sole purpose is to render
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assistance whenever there are reasonable grounds to believe
the premises are in dander of fire or other calamity;

{t) any person in case of an emergency whenever thers
are reasonable arounds to believe th2 occupant needs
immediate assistance to avoid bodily injury or further
physical illness or injury;

{~) any employee or aqent «tf & business reqgulated
undar the provisions of Title 70s RelaMe L3447+ when acting
in compliance with any rule or order 3uthnrized by the
public service commission pursuant to the provisions of
Title T0r ReleMe 19473

(h) any person acting under the authority and within
the scope of a right of lTawful inspection granted by lawe

(1) ANY DONA FIDE NEWSMEN Ih THE IMMEDRIATE CUMPANY UF
LAk ENFORCEMENT OFFICERS OBTAINING ENTRY UNDER A VALID OR
ARPARENTLY _WALID SEARCH WARBRANY OR JN THE IMMEDIATE COMPANY
UE _LAs ENFORCEMENY OQFFICERS LAWFULLY GAINING _ENTRANCE WHEN
FHERE I3 EVIDENCE THAT A CRIME HAS BEEN COMMITIEQ.

Section 4« Privacy of communications —— d2finitionse
(1) tor the purposes of this section the followine
definitions apply:

{a) “Contents™, when used with respect to any wire or
oral communications includes any information concerning the
identity of the parties to such communication or the

existencesy Ssubstances ourporte or meaning of that

—4~— SB 12



10

11

13

14

1>

143

17

18

20

21

(44

23

24

SB 0012/062

communicatione

{b) *"Electronice mechanicals or other device™ means
any device or apparatus which can be wused %to intercept a
wire or oral communication other than:

{i} a telephone or telegraph instruments equipments or
facility or any component thereof furnished to the
subscriber or user for ordimary telephone or telegraph use
or used by a communications common carrier in the ordinary
course: of its business; or

{ti) a hearing aid or similar device being wused to
correct subnormal hearinag to nct bettesr than normal.

(c) *“intercept® means the acquisition of the contents
of any wire or oral or written communication NHILE SUCH
COMMUNICATION IS BEING _CONOUCYFD OR BEFORE IT REACHES THE
INTENUED RECEIVER OR__RECEIVERS through the wuse of any
electronicy mechanicaly or other devices by opening a sealed
letters or ntherwise.

{a) .“Hail covers™ means the information received by
copying or retaining some or 811 of the information
contained on the outside of a sealed envelope containing a
writtean communicatione

{2} “0ral communication® means any oral communication
uttarert by a person «ith an expectation that such
communication is not subject to intercentions under

circunstances justifying such expectationse
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(t} ™"Person® means any employee or agent of the state
of Montana or any political subdivision thereof and any
individuals partnershios associations joint-stock companyes
trusts or corporatione

{g) "wire communication®” means any communication made
in whole or in part by aid of wires cabley or other
connection furnished or operated by any person engaged as a
common carrier or public utility in providing or operating
such facilities for the transmission of communication.

in) “Written communication® means any letter or other
writtan message prepared for <delivery through the United
States mail or for delivery by any other means with the
expectation that such communication s not subject to
interceptions under circumstances justifying such
expectationse

(2) Except as orovided in subsection (%) of this

sectiony it is umlawful for any person not a oparty to the

comnunication to purpnsefully intercepte to attempt to
intercepty or procure any other person to intercept or
attempt to intercept any wire or oral or written

communicaticen without the consent of both the senaer and the
receiver of the communication ory if more than twp partias,
witnout the consent of all narties to the communications

(3) Except as provided in subsection (4} of this

s2ctione it is unlawful for any person to ourrosefully

—5- SR 12
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disclose or use or attemot to disclose or use the contents
of any wire or oral or written communication knowinoe or
havinay reason to know that such information was obtained in
violation of subsection {2) of this secticne

{4) The provisions of subsections (2) and {3) do not
apply to:

{a) agents and employees of the United States acting
under lawful federal authority;

(b} an operator of a switchboard or an officery
employees or agant of any communication common carrier whose
facilities are used in the transmission of a wire
communication with respect to the interceptionsy disclosures
or use of that communication in the normal course of his
employmant while engaged in any activity which s a
necessary incident to the rendition of his service or to the
protection of the rights or property of the carrier of such
communication; providedy that communication common carriers
may not wutilize service observing or random monitoring
except for mechanical or service qualtity control checks;
providedy furthere that the line of any subscriber of a
telephone company may not be monitored by a telechone
company for the purpose of service ohservino or random
monitorings except phone communication to or from the
telepnorie companys if the subscriber so requasts in writina

to the telephone companye Any subscriber may s2ek an
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injunction in the district court to prevent such service
observing or random monitoringe. Nothing in this subsection
proni»its any officer or emaloyee of a communications common
carriere in tne testinge maintenances anc repair of its
equipmenty from monitorina any line for the purpose of
determining the existence of telephone communications on the
lina or determininag whether the lin=2 is nronerly
functioninge The public service commission shall require
that 2ach telephone company operating in this states
including nonrequlated cooperativess file annually with it a
complete report of all service—observing activitys if anys
carried on by such telephone companys includino any rules
adopted by such company for such purpose. The report may
includes for the purpose of service-quality contrel of phone
communications to or from telephone companies onlys, a
summary estimate of the tetal number of observations. The
report shall be made availabhle to the public;

{c} an employer or a property auvthorized ag-nt of an
employer monitoring a telephone conversation of an employee
relating to his employment provided the employee has heen
inforned of the possibility of such monitoring;

(d) properly authorized persons connected with the
function of billing or allocation of charges made for such
servicess with reagard to the existence of wire

communications only;

—8— SB 12
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{e) persons investigating the use of telephone or
telegraph equipment in the commission of a crimes wupon
consent of at least one party to the conversation;

{f) telephone calls received by law =znforcement
officerss police stationss and fire stationss provided
affirnative efforts are made to inform the public by
publications posterss or otherwise that such calls are
recordeds;

(a) a person properly authorized by the receiver of
written communications to open and receive such
communications on the receiver®s behalf;

th) 1law enforcement officers or agents in connection
with the use of undercover agents or employeess provided at
least one party to the conversation has consentade

(8) It is wunlawful for any person to obtain mail
coversy except upon a casual basis for the nourpose of
obtaining an address of the sender or receivery except when
the covers are received from fed2ral authorities who
properly obtained the cavers pursuant to federal lawe

{6) Except for use by public 1aw enforcement officers
and agents in the performance of their official duties and
in conformance with this acte it is untawful to purposefully
manutactures assembles possesss sells or advertise for sale
any electronics mechanicals or other devicey knowing or

havini reason to know that the design of such gevice renders
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it primarily wuseful for the purpose of the surreptitious
interception of wire or oral communicationse

{7) Mithout the consent of the parson seeking
orofessional advices it is wunlawful for any person to
purposerully disclose or use the contents of any wire or
oral or written communications whether or not suci
communication has been intercepted in violation of
subsection (2) of this sectiony if the communication was a
part of a bona fide privileged relationship between a
medical doctor and his patients an attorney and his clients
a minister or clergyman and his penitent or counselees, an
accountant and his clienty a school counselor and his
counselees a teacher and his studenty a psychologist and his
clienty Or a3 management consultant and his clients when the
communication was given with the reasonable expectation that
such communication will remain confidential. Nothing
contained in this subsection prohibits the disclosure of
such contents by the orofassional person:

{a) to advance the cause of the client or other person
seexing advice for which the advice was sought;

(o) to his colleaiues or other professional persons to
orovide hetter and more complete advice or assistance;

{c} to his employees wnen necessary for the efficient
operation of his office;

{d} to properly administer a public medical assistance

-10- sB 12
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programs to the extent necessary for such administration;

{2) to collect a fee from the clienty to the extent
necessary to establish his richt to such fee;

(f) to prevent the commission of a felony; or

{7) to defend a claim or complaint filed by the client
against a professional person.

(8) It is wunlawful to compel disclosures by forces
penaltys or imprisonments or threat of forces penaltys or
imprisonmentsy of the contents of any wire or oral or written
communication between a husband and wife or between either
of them and their unemancipated children that took place
while a bona Ffide and lawful family relationship existed
under a reasonable expectation that such communication would
ramain private and confidentiale For the purpose of this
section the dissolution of a marriage does not affect the
bona fide and lawful family relationship between either
parent and his unemancipated children. This section does not
preclude compelling testimony properly relevant to the
issues in any court proceeding involving a complaint by one
member of the fawmily and participant in the communication
against another fawily member and participanty includinga a
criainal compiaint made on behalf of one or more such
members and participantse Furthers this section does not
preclude out—-of-court interviews relating to such complaints

conducted by law enforcement officials upon consent of the
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parson interviewede.

Section 5« Privacy of the mind and perscnalitye (1)
The Jeaislature finds that each person has a richt to a
protective zone or a3 private enclave protecting his mindy
his personalitys and his inner Jlife which justifies a
reasonable expectation that certain private facts and
infornation about himself will not be improperly disclosed
or publicizeds A person®s thoughtss sentimentss emotionss
sensationse religious beliefsy philosophical beliefsy, and
political beliefs clearly fall into this protective zone. In
additions certain other factse either singly or in
accumul atsone are sufficiently private to justify a person
in expecting that they will not be disclosed without his
consent. In this connections the more embarrassing the fact
or facts and the more likely they will expose a person to
infamy and disgraces the closer they are to the core of the
protective zone or private enclave referrad to above. A
PERSON MAY WAIVE HIS RIGHT OF PRIVACY BY YOLUNTARILY
PROVIDING INFORMATION YO A REPRESENTATIYE QF THE NEWS MEDIA.
ANY SUCH WAIVER MADE AFTER THE INFORMATION HAS BEEN PROVIDED
MAY NOT BE REVOKED.

(2) For the purpose of this sections the followins
definitions apply:

{a) ™0Drganization" means any profit or nonprofit

corporations partnershipe proprietorsnips or other

=12~ sB 12
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organizations including the state of Montanas its
departments and local subdivisions and their boardss
agenciess commissionss and bureauss

(b} “Penalty*" means any finees loss of rightss loss of
privilegess or loss of employmente.

{c) ™"Political meeting“ means any meeting at which
candiaates for political office are chosen or a principal
purpose of which is to permit candidates in a primary
election or in a general election to address the public or
answer questions from the publice

{d) “Private thoughtss sentimentss emotionss
sensationsy religious beliefsy philosophical beliefss or
political beliefs® are thoughtss sentimentssy emotionss
sensationsy religious beliefsy philosophical peliefss or
political beliefs that the holder has a reasonabie
expactation will not be discloseds

{e} “Surveillance" wmeans the continuous surreptitious
observation of any particular individual or group of
individuals or wmembers of a single organization without
their knowledge and consente It includes the maintenance by
any governmental units agencys employees or agent thereof of
any file of iaformation about a person or qroup of personss
gathered primarily and substantially without the person®s or
group®s participation or knowledges the gathering and

maintenance gof which information is not otherwise authorized
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by lawe Each entry of information in any such file is
considered to be one ™act of surveillance® as that term is
used in this sectione

(F} ™"Private orqanization charged with disoensing a
governmental benefit™ means an organization that dispenses a
thing of value to the public or some segment thereof under
contract or agreement with & governmental unit or agency
thereofs For this purposes obtaining a license or
certificate of authority is not considered such a contract
or agreements

{3} It is unlawful for any person to compel
disclosures by forces penaltys or imprisonment, or threat of
forces penaltyy or imprisonments from an individual of his
privatsa thoughts, sentimentss emotionss sensationss
religious beliefss philosophical beliefsy or political
beliefsy except in proper legal oproceedings where such
individual has himself made such items the subject of
litigation or the issue has been properly raised by virtue
of the nature of the proceedingsea

(4) It is uniawful for any governmental unit or agency
thereof or any private organization charged with dispensing
a governmental benefit to require from any individualy as a
condition for the receiot of any position or employment or
the enjoyment of any riaht or other benefity an oathe

affirmations or test that probes into such individual®s
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religiouss politicalsy or philosephical beliafse A simple
oath or affirmation in the language of Article IIl,y section
3s of the Montana constitution does not violate this
provisiona

{5} It is unlawful for any governmental unit or agency
thereof or any private organization charged with dispensing
4 governmental benefit to require without express
tegislative authorization:

{a) a disclosure of religiouss philosophicals or
political beliefs from any individual as a condition for the
receipt of a benefit or the enjoyment of a right of his
membership in or affiliation with or attendance at meetings
of any associations Qqroups or other organizations the
disclosure of which may reasonably amount to a disclosure in
part and against his will; or

{b) a disclosure from any associationy groups or
organization of the names and addresses of any one or more
of its memberss provided privacy is necessary for the
undertaking and continuation of the lawful activities of the
associations groups or organization. The determination of
whether or not such an individual or association is entitled
to claim privacy under this subsection shall be made by 2
judje or a district court in camera in a proper Jlegal
procezdinge

{(6) It is unlawful:
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{a) for any person or ogovernmental unit or agency
thereof to require as a condition of emplioyment or coentinued
employment that an applicant or employee submit to a
polygraphic detection deception tests commonly known as a
lie detector tests or to questioning under the effect of
sodium thiopental or to any other test or guestioning by
means of any mechanical davice or chemical substances It is
not unlawfuls howevers for qualified operators to usse
polygraphic detection deception tests and their results for
law enforcement investigation or personnel recrujtment for
law eaforcement upon the consent of any person taking such a
teste

{b) for any person or governmental wunit or acency
thereof to discharge any emplioyee solely because of an
opinion or alleged opinioa that the employee did not tell
the truth during a polygraph detection deception test or
questioning under the effect of sodium thiopental or any
other test or auestioning by means of any mechanical device
or chamical substancesr except where a wvalid and wvoluntary
stipulation has been executed by the employer and the
employee prior to such examinations

(c) for any court in the course of any <civil trials
criminal trials or pretrial proceeding to require that
either the plaintiff or the defendant submit to 3

polygraphic detection deception test or to guestioning under
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the =affect of sodium thiopental or to any other test or
questioning by means of any mechanical device or chemical
substance; or

{d) for any examiner or operator of any polygraph or
other mechanical device or a person who administers a
chemical substance or an assistant or any other person made
privy to such information to disclose or use any information
acquired during the conduct of such test without the consent
of the person examineds

(7) Subsecticens (c) and (d) of subsection {&6) of this
section do not prohibit any test and the disclosure of
information from any test performed pursuant to 32-2142.1
through 32-2142.3.

{8) It is unlawful for any governmental unit or agency
thereof or any private orqganization charged with dispensing
a governmental benefit to require any individuale as a
condition for employment or the enjoyment of any right or
othar benefits to take 3 nsycholegical personality inventory
test such as the Minnesota multiphasic personality
inventorys the Minnesota counseling inventorys or the
Edwards personal oreferance schedules unless such tests are
use¢d only for statistical purposes and tne results are not
indiviaually identifisbles The unity aqgencys or
organization must first have published regqulations pursuant

to - the Montana Administrative Procedure Act cry if
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inapplicables in a manner similar theretos setting forth the
compelling interest that outweighs this intrusion on an
individual®s nrivacys

i9) Except as se2t forth in subsection {10) of this
sectiones it is wunlawful for any officer of any executive
department or executive agency of the state of Hdontana or of
any local subdivision or agency thereof or any person acting
or purporting to act wunder such officer®s authority to
require or request or to attempt to require or request any
employee of the departm=znt or agency or any person applying
for sucn employment to:

(3} answer any questions designed to elicit from him
information concerning:

{i} his racey religiony or national origin or the
races religions or national origin of any of his forebears;

{ii}) his personal relationship with any person
connected with him by blood or marriages except when
necessary to disclose nepotism as defined by law;

(iii) his religious beliefs or practices;

(iv) his attitude or conduct with respect to sexual

matters;
{v) his opropertys incomes or other assets; source of
income or liabilities; or his personal or domestic

expenditures or those of any member of his household; or

{t} make a report concerninc any of his activities or
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undertakings unless such activities or undertakings are
related to the performance of his job or to the develooment
of additional qualifications For his job or unless there is
reason to believe that he is engaged in outside activities
or empioyment in conflict with his official dutiese

{10) Nothing contained in subsection (9) prohibits:

{a) inquiry concerning the citizenship or race of any
employee or person if his citizenship or race is a statutory
condition of his obtaining or retaining employment;

{b) a physician from eliciting such information or
autherizing such tests in the diaanosis or treatment of any
such employee or persons on an individual case basis onlys
when such physician considers such information necessary to
enable him to determine whether or not such individual is
suffering from mental iliness;

{c}) an officer of such department or agency from
advising any such employee of a specific charge of sexual
misconduct made against that employee and affording him an
opportunity to refute the charqe;

(d}) an employee of a taxing authority from obtaining
the necessary information to carry out the functions of his
jobs

(e) an employer or other organization administering a
pension plan or other plan for the benefit of the employes

or his family from obtaining information necessary to carry
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out tne purpose of the plan;

(f) an employer obtaining information necessary to
comply with the recuirements of federal law; or

(9} wWith reqgard to the items contained in (9)(a)(Vv)
onlys the requirement of a full disclosure of assets and
income by an elected official or the reguirement of a full
disclosure of any matter which might tend to indicate a
conflict of interest in respect tc the performance of any of
his duties by any employee or applicante

{11} It is wunlawful for any person to authorize or
engage in the unreasonable surveiliance of any individuals
group of individualss or members of any organization.
Gfficars and agents of public Taw enforcement agencies may
engage in surveillance provided that it does not continue
beyond 24 hours without a written statement to the chief or
director of the agency explaining the need for such
surveillances

{12) It shall be unlawful for any officers employees
or azent of the state of Montanas any cof the local
subdivisionss or any agencies thereof to attend a nolitical
meeting for the purpose of observing or cenducting
surveillance of an individual. 7roup of individualss or
organization suspected of committing or about to commit a
criminal offense unless there is probable cause to believe

that the offense in guestion is likely to be committed at
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the meeting or in the immediate vicinity of the wmeeting
during the time at which the meeting is being held; provided
that nothing contained in this subsection prohibits the
nonsurreptitious attendance at any meeting of any peace
officer or other person whose attendance at that meeting is
for the purpose of protectings as authorized by laws the
security of any person lawfully attending the meeting or
participating in the meetinges

{13} It is unlawful for any Taw enforcement
organization to keep any records concerning political
matters with regard to any individual suspect present at any
political meeting.

Sectjon 6« Marital or familial privacye. {1}y It is
unlawtul for any governmental unit or agency thereof to take
any action which interferes with the right of a married
coupl 22

{a} to decide for themselves whether to orocreate
children;

{b) to use birth control devices and teachniques
consistent with reasonable medical safequards; or

{c} to do any other act or make any other choice
consistent with the marital relationship that does not cause
narm to each other or otherse.

(2) Nothing contained in this section prevents the

state of Montana from proscribing abortion tc the extent
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permitted wunder the constitution of the United States or
prohibits a person from publishing and distributing leaflets
or otrer material relating to the above mattersa

{(3) It is unlawful for any person to interfere by
forces penaltys imprisonments or threat of forcas penalty,
or imprisonment with the free choice of any individual to
refusz or accept sterilization. This subsection does not
avply to a medical doctor seeking compensation Ffor his
services or acting in a reasonable manner to protect the
health of his patiente

(4) It is unlawful for any governmental unit or agency
thereof to interfere with the religious training and
quidance of an unemancipated child when such reliqgious
training and guidance is desired by both parentss without
the existence of compelling societal interest for such
interference.

Section 7« Inadmissible evidence. Except as otherwise
specifically provided by statutes no evidence obtained as a
result of any act or omission made wnlawful under this act
shatt MAY be received in evidence in any trialy hearings or
other proceeding in or before any courts nrand jurys
da2partmente cfficery agencys requiatory bodys or legistative
committee without the informed consent of the person or
persons whose privacy has been invadeds

Section Be Penalties. {1} Except as otherwise
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specifically provided by statuter any purposeful act or
omission made unlawful under sections 3 or 4 of this act is
punisnable by fine of not more than $1,000 or iaprisonment
of not more than 1 years or bothe MO SUCH ACT QR OMISSIDN IS
BUNISHAASLE UNLESS IT JS FIRSY ESTABLISHED THAY THE _ACCUSED
RERSUN KNEW THE ACT UR_OMISSION WAS UNLAWFUL. PRODE_DF_SUCH
KNOWLZOGE MUST BE ESTABLISHED AS AN _INDEPENDENT EACT _AND
LANNG] 3E INFERRED OR_PRESUMED.

{2} Any act or omission made unlawful under sections 5
or 6 of this act is punishable by a fine of not more than
$500 or imprisonment of not more than 6 monthss or bothe NO
SUCH ACT_ OR_OMISSION IS PUNISHABLE UNLESS 1T IS FIRST
ESTABLISHED THAY THE ACCUSED PERSON KNEW THE ACY 06 OMISSION
NAS UNLAWFUL. PROGF OF SUCH KNOWLEDGE MUST BE ESTABLISHED AS
AN _INOEPENDENT FACT ANO CAMKOY BE INFERRED OR PRESUMED.

{3) Any electronics mechanicaly or other device
manufactureds assembleds possessede solde or advertised in
violation of [section 4](6) of this act may be seized and
forfeited to the state of Montana. Upon proper court order
gbtained from a district court of proper jurisdictions such
property shall be destroyede

Section 9. Livil actions (1) A person whose privacy
nas been invaded because of an unlawful act or omission in
violation of any of the orovisions of this act may file a

civil suit in a district court of proper jurisdiction
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against any person who has committed the violationy
incluoing any qovernmental unit or agency thereofs and upon
prover oroof is entitled to:

{a) an injunction or other appropriate order enjoining
or rastrainino any violation of this act or reguiring
compl iance herewith;

{b} an appropriate order requiring the of fending
person to delete from his file or files any information
gathered in violation of this act;

{<) actual damagess but not less than liquidated
damagess computed at the rate of $100 for each violation for
each offender. Each day of a continuing interception of a
wire or oral cosmunication and each day of a continuing
surveillance in violation of this act is considered a
separate violation. 1If an action is brought against both an
organization and its employees or agentss the injured party
is not entitled to double recovery. if other statutes
provide specifically and exclusively for a different measure
of damages or remedys this Subsection does not applye

{d) punitive or exemplary damages as set forth in
17-208+ as amended;

{e) a reasonable attorney's fee and other 1litigation
costs reasonably incurrede

{2} It is not a necessary prereguisite to an action

pursuant to this section that the injured party has suffered
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or bezn threatened with actual damaqgesa.

(3) _DAMAGES MAY NOT Bf AWARDED UNDER SUSSECTION (1){C})
GR_(1)(0} WHEN THE ACT OR OMISSION COMPLAIMED OF WOULD NOY
oE_ _UdLAWPUL IF CONSENT WERE CIVEN BY A PRUPER PERSUN AND
HHEN THE ACCUSED PERSON ACTED UNDER A REASONABLY FORMEQ.
ALTHOJGH MESTAKEN. IMPRESSION THAY SUCH CONSENT WAS GIVENS
Fdis cXLEPTION DOES NOT APPLY FO AN AGENT UR EMPLOYEE OF A
GUVERMMENTAL UNIT ACTING IN THE COURSE OF HIS EMPLOYMENT.

Section 10e Severability. If a part of this act is
invalids all walid parts that are severable from the invalid
part remain in effect. If & part of this act is invalid in
one or more af its applicationss the part remains in effect
in all vatid applications that are severable from invalid
applicationse

Section lle Section 94-8~114s RaleMa 1947y is amended
to rexd as follows:

“g4-8-114e Privacy in communicationse {1} & operson
comaits the offense of violating privacy in communications
if he knowingly or purposely:

{a} €Eommunteates commupicates with any operson by
telephone with the intent to terrifyy intimidates threatens
harassy annoys or offendy or use oyer the telephone uses any
obscency lewds or profane lancuage or suqfest suggests any
Jewd or lascivious acty or threaten threatens to inflict

injury or physical harm to the person or proparty nf any
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personwsi

(b} UYaes yses 23 telephone to attempt to extort money
or any other thing of value from any persony o2r to disturb
by repeated telephone calls the peaces quiets or right of
privacy of any person at the place where the telenhone caltl
or calls were arg receiveds The use of obscenesy lewds or
profane lanquage or the makino of a threat or lewd or
lascivious suggestions shell-be is prima facie evidence of
an intent to terrifys intimidates threatens harasses annoys
or offende.

fed——Records-——or-—cavses——to-——pe-recorded-by-—use—of-any
hidden-elsetronic—or-sechanicel—device——wirich——reproduces—n
human——conversation-—without-the—iknewledge-of-oti—poarties—te
the—eanverset+onr—Subsectiou—fef—aho**——net-—aﬁp+y——to——du+7
etected-or-appointed-oublic—officiats-or-employees—when—-such
transcréption—or——recerding—is-——done—in—the-performance—of
offictal-dutyt—nor-to-persons—apeaking—at-pubtic—mestings—or
persons—given-warning-of-such-recordings

{aj——Attempts-by-—means——of-——any—-machiney——inserumenty
contrivencey——or——in—any-other—mennery-readsy-or-attempts—+to
read-any-pessage—sr—iearn—the—contents——thereofy-—whiie-——the
same——+3——being--sent-—over-any-tetegraph-tiney-or—tenarns-or
attempts—to—tearn—the-contents—of-any--messngey——whitst—the
same—t+a-+a—any—tetlearaph-office—eor-is—betrng-received-thereant

or——sent——therefromy——or—-—who-—uses——or—attempts—+to-usey-or
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communtcate—to-—othersr—any-—information—so—chbitaineds

tet——discioses-the—contents—of-a—telegraphic—message—or
any-part—thereofr-addressed—to-another——persen——withouat——the
perntasion——of-—soch—persenry—untess-directed-to-do-se-bhy-the
tawfuot-order—of-e-ecourtsy

+f3—Opens-or—-reads—or—caunses—to-—pe-—resd-——any-—seated
tetter—-not-addressed-to-himsetfy—without-boing—-avthorized—to
do——so——by-either-the—writer—of-sgeh-tetter-or—by—the-person
to-wian-it—is-nddressedy-and—every—person-whor——without-—the
Fike——authorityy——pubiishes——any——of--the—eontents—of-such
Fetters—knowing—the—same—to—hove—heen—untewfuity-openeds

(2) A person convicted of the offense of violating the
privacy in communications shall be fined not to exceed five
hundred—deoltars—+4$500) or be imprisoned in the county jail
for a ters not to exceed s+xe—+63 months or both."™

Section 12. Repealere. Sections 41-119 and 41-120,¢
ReCeMe 1947+ are repealeds

—End-
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SENATE BILL NO. 12

INTRODUCED BY TOWE

A BILL FOUR AN ACT ENTITLED: ™VTHE MONTANA PRIVACY ACT; TO
IMPLEMENT ARTICLE IXe SECTION 10y OF THE CONSTITUTION;
AMENDING SECTION 94-8-1l4sy ReCaMe 1947; AND REPEALING

SECTIUNS 41-119 AND 41-120y ReCaMe 1947"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1« Short titlees This may be cited as "The
Montana Privacy Act%.

Section 2. What riaht of privacy includess The ®right
of privacy® set forth in section 10 of Article II of the
Montana constitution includes BUT IS NOT LIMITED 10:

{1} privacy of the home and other private places;

{2} privacy of comsmunications;

(3) privacy of the mind; and

{4«) privacy of the marriage and family.

Section 3« Privacy of the home and other private
places —-- definitionse (1} As used in this section the
toltowing definitions apply:

{(a) “Home or other private places" means a person*s
dwelling or any other place cor area where one may reasonably
expect to be safe or protected from casual or hostile

intrusion or surveillance. The term includes but is not
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limited to 2 person®s residence or other enclosed habitat or
a garages barns or other outbuilding connected with a
residence; a motely DR hotelv——or room; an automobile or
other enclosed vehicle or boat; an officer warehouses or
other commercial building or area in a building into which
the public is not invited; a compartment in a public toilet
or bath houses a lTocker or desk drawer or any other similar
enclosures. The term does not include a place to which the
public or a substantial part thereof has access or any such
place or area not under the lawful control or possession of
the person assertina the right of privacy.

{b) “Enter¥ means to physically enter or in any other
manner to accomplish a sufficient entry by the wuse of any
device or otherwise so that the contentsy soundsy eventsy
activitiess or persons therein which a person has a
reasonable expectation of keeping private can be observeds
photo~rapheds recordeds heards or otherwise uncovered. It
shall also mean the trespass on property for the purpose of
gaining or attempting to gain such entrye.

{2} Except as provided in subsection ({3) of this
sectione it is untawful for any persons includin? any agent
or empniloyee of any ~overnmental unitsy to enter 3 howme or
other »rivate place for any purposees Each entrv hy each
person constitutes a senarate offense.

(3) Subsection (2) does not apply to any trespass or
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entry obtained by:

{a) any person after consent is freely given by a
proper adu¥t persone either express or impliedsy excepts when
entry is by agents or employees of a governmental unite
consent may not be implied wunless the person qivinag the
consent is aware that consent may be withhelde The
exception for agents or employees of a governmental unit
does not apply to undercover agents or nonuniformed
emaployees of a public law enforcement agencye

{b} agents and employees of the United States acting
under lawful federal authority;

{c} agents or employees of the state or of 1local
governmental units acting under the authority of a valid or
apparently valid search warranty writ of attachments writ of
executions or other writ or order Jawfully obtained under
proper legal process or making a lawful search incident to a
tawful arrest;

(d) a landlord or other person having a claim to such
a place to the extent necessary for the rightful exercise of
protection of such claim AND T8 CLEAN AND MAINTAIN A MOTEL
ﬂg__g_fﬂDIEL__ﬂﬁﬂﬂ. For this purposey a landlord or other
Jawful claimant to  leased premises has the richt of
inspection only at reasonable times and only as often as may
be reasonably necessary to protect the property over which

he exzsrcises such claime
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{e) any person whose sole purpose is to render
assistance whenever there are reasonable grounds to believe
the premises are in danner of fire or other calamity;

{f) any person in case of an emergency whenever there
are rrasonable orounds to believe the occupant needs
immediate assistance to avoid bodily injury or further
physical illpess or injurys;

{g) any employee or agent of a business requlated
under the provisions of Title 7T0s ReCeM. 1947+ when acting
in compliance with any rule or order awthorized by the
public service commission pursuant to the provisions of
Title 70y ReCoMe 19475

{h) any person acting under the avthority and within
ihe scope of a right of Yawful inspection granted by law.

£11 _ANY BONA EIDE NREWSHEN IN THE IMMEORATE CGMPANY OF
LAW _cNFORCEMENT OFFICERS OBTAINING ENTRY UNDER A VALID OR
APPARENILY YALID SEARCH WARRANT OR IN THE IMMCOIATc COMPANY
Qf__LAW ENFORCEMENT QFFICERS LAWFULLY GAINING ENTRANCE WHEN
IHEAE 1S EVIDENCE THAT A CRIME HAS BEEN COMMITTEDe

Section 4« Privacy of communications -- definitionsa
{L) For the purposes of this section the following
definitions apply:

{a) “Contents®y when used with respect to any wire or
oral communications includes any information concerning the

identity of the parties to such communication or the
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existencey substances purporte or meaning of that
commnunication.

(b} ®Electronicy mechanicals or other device" means
any device or apparatus which can be used to intercept a
wire or oral communication other than:

(i} a telephone or telegraph instruments equioments or
facility or any component thereof furnished to the
subscriber or wuser for ordinéry telephone or telegraph use
or used by a comsunications common carrier in the ordinary
course of its business; or

(ii}) @ hearing aid or similar device being used to
correct subnormal hearing to not better than normale.

{c) *"Intercept®™ means the acquisition of the contents
of any wire or oral or written communication MHILE SUCH
LOMMUNICATION XS SEXINC CONDUCTED OR BEFORE IJ REACHES JTHE
INTENDED _RECEIVER OR RECEIVERS through the wuse of any
electron{c, mechanicals or other devices by opening a sealed
lettery or otherwises

(d) ™Mail covers™ means the information received by
copying or retaining some or all of the information
contained on the outside of a sealed envelope containing a
written communicatione

{e) *0ral! communication® means any oral communication
utteresd by a person with an expectation that such

communication is not subject to interceptiony under
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circuastances justifying such expectationse

(f) ™“Person® means any employee or agent of the state
of Montana or any political subdivision thereof and any
individualy partnerships associations joint-stoack companys
trusts or corporations

(a} “Hire communication® means any communication made
in whole or in part by aid of wiree cables or other
connection furnished or operated by any person engaged as a
common carrier or public utility in providing or operating
such facilities for the transwission of communicatione

{h} "Written communication® means any letter or other
written message prepared for delivery through the United
States wmail or for delivery by any other means with the
expectation that such communication is not subject to
interceptions under circumstances justifyinc such
expectationse

(2) Except as provided in subsection (4) of this
sectiony it is wunlawful for any person not a party to the
communication to purposefully intercepty to attempt .to
intercepts or procure any other person to intercept or
attampt to intercept any wire or oral or written
communication without the consent of both the sender and the
receiver of the communication ors if more thamn two partiess
witheout the consent of all parties to the communications

(3) Except as provided in subsection (4) of this

—H- 8 12
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sectione it is wunlawful for any person to purposefully
disclose or use or attempt to disclose or use the contents
of any wire or oral or written communication knowing or
having reason to know that such information was obtained in
violation of subsection (2) of this sections

{4) The provisions of subsections {2) and {3) do not
apply to:

{a) agents and employees of the United States acting
under 1awful federal authority;

f{b) an operator of a switchboard or an officers
employees or agent of any communication common carrier whose
facilities are wused in the transmission of a wire
communication with respect to the interceptions disclosures
or use of that commmication in the nora3al course of his
employment while engaged in amny activity which is a
necassary incident to the rendition of his service or to the
protection of the rights or property of the carrier of such
communication; provided, that communication common carriers
may not utilize service observing or random wonitoring
except for mechanical or service gquality control checks;
provideds furthere that the line of any subscriber of a
telephone company wmay not be monitored by a telephone
company for the purpose of service observing or random
monitorings except phone communication to or from the

telephone companys if the subscriber so requests in writing
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to the telephone companye Any subscriber may seek an
injunction in the district court to prevent sucn service
observing or random monitoringe Nothina in this subsection
prohibits any officer or employee of a communications common
carriary in the testings maintenances and repair of its
equipsents from wmonitering any 1line for the purpose of
determining the existence of telephone communications on the
line or deterwmining whether the line is oroperly
functioninge The public service commission shall} require
that each teltephone company operating in this states
inctuding noaregulated ccoperativese file annually with it a
complete report of all service-observing activitys if anys
carried on by such telephone companys including any rules
adopted by such company for such purpose. The report may
includes for the purpose of service-quality control of phone
communications to or from telephone companies onlys a
summary estimate of the total number of observatienss The
report shall be made available to the public;

{c) an employer or a properly authorized agent of an
employer monitoring a telephone conversation of an employee
relating to his employment provided the employee has been
inforsed of the possibility of such monitoring;

(d) properly authorized persons connected with the
function of biltling or allocation of charges made for such

servicess with reqgard to the existence of wire
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communications only;

(e) persons investigating the use of telephone or
telegraph equipment in the commission of a crimes upon
consent of at least one party to the conversation;

{f) telephone calls received by law enforcement
officerss police stationss and fire stationss provided
affirmative efforts are made to inform the public by
publicationy posterss or otherwise that such calls are
recorded;

(g) a persen properly authorized by the receiver of
written communications to open and receive such
communications on the receiver's behalf;

{h) law enforcement cofficers or agents in connection
with the use of undercover agents or employeess provided at
least one party to the conversation has consented.

{(5) It is unlawful for any person to obtain mail
coverss except upon a casual basis for the purpose of
ootaining an address of the sender or receivers except when
the covers are received from federal authorities who
properly obtained the covers pursuant to federal lawe

(6 Except for use by public law enforcement officers
and agents in the performance of their official duties and
in contormance with this acty it is unlawful to purposefully
manufacturey assembles possesss sells or advertise for sale

any electronicy mechanicaley of other devicey knowino or
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having reason to know that the design of such device renders
it primarily useful for the purpose of the surreptitious
interception of wire or oral communications.

{7) Without the consent of the person seeking
professional advices it is wunlawful for any person to
purpos2fully disclose or use the contents of any wire or
oral or written communications whether or not such
communication has been intercepted in violation of
subsection {2) of this sections if the communication was a
part of a bona fide privileged relationship between a
medical doctor and his patients an attorney and his clients
a minister or clergyman and his penitent or counselees an
accountant and his clientes a school counselor and his
counseleey a teacher and his studentes a psychologist and his
clienty or a management consultant>and his clients when the
communication was given with the reasonabie expectation that
such communication will remain confidential. Nothing
containad in this subsection prohibits the disclosure of
such contents by the professional person:

{3} to advance the cause of the client or other person
seeking advice for which the advice was sought;

(b) to his colleagues or other professional persons to
provide better and more complete advice or assistance;

{c) to his employees when necessary for the efficient

operation of his office;

-10- S8 12



10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

S8 0012/03

{d} +to preperly administer a public medical assistance
programs to the extent necessary for such administrations

(e} to collect a fee from the cliientsy to the extent
necessary to establish his right to such fee;

tf} to prevent the commission of a felony; or

(9} to defemd a claim or complaint fited by the client
against a professional persones

{8) It is unlawful to compel disclosures by force,
penaltys or imprisonments or threat of forces penaltye or
imprisonments of the contents of any wire or oral or written
cemmunication between a husband and wife or between either
of them and their unemancipated children that took place
while a bona fide and lawful family relationship existed
under 3 reasonable expectation that such co-nunicati;n wbﬁ1iT

remain private and confidentiale For the purpose of .this

section the dissolution of a marriage does not affect the

bona fide and lawful family relationship between either
parent and his unemancipated childrens. This sectisn does not
preclude compelling testimony properly relevant to the
issues in any court proceeding involving a complaint by one
member of the family and participant in the communication
against ancther fawmily member and participante including a
criminal complaint made on behalf of one or wmore such
members and participants. Furthers this section does not

preclude out—of—court interviews relating to such complaints
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conducted by law enforcemént officials upon consent of the
person interviewed.

Section 5« Privacy of the mind and personalitye (1}
The Yegislature finds that each person has a right to a
protective zZone or a private enclave protecting his mind,y
his personalitys and his inner 1life which justifies 2
reasonable expectation that certain private facts and
information about himself wil} not be improperly disclosed
or publicizeds A person®s thoughtss sentimentss enctions.
sensationss religious beliefss philosephical beliefss and
political beliefs clearly fall into this protective zone. In
additions certain other factse either singly or in

accumul ations are sufficiently private to justify a person

“lin expecting. . that they will not be disclosed without his

coﬁsentm In -this connections the more embarrassing the fact
';r facts and ~ the ﬁore likely they will exposa a person to
infamy and disgraceés the closer they are to the core of the
protective zone or private enclave referred to above. 4
PERSON _MAY . WAIVE .HIS _RIGHI ..OF _PRIVACY . BY. VOLUNTARILY
PROMIJING JREQRMATION JT0 A REPRESENTATIVE OF THE MEWS NEDIA.
ANY _SULH WAIYER MADE. AFIER JHE INFORMALION -HAS DEEN. PROVIDED
HAY NOJ BE REVOKEDS

{2) For the purpose of this sectiony the followina
definitions apply:

{a) ™Organization® means any profit or nonprofit
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corporations partnerships proprietorshipy or other
organizations includinn. the state of Montanae its
departments and tocal subdivisions and their boardss
agenciesy commissionss and bureaus.

{b) "Penalty™ means any fines loss of rightss loss of
priviledess or loss ot emoloyment.

{c) ™"Political wmeeting® means any meeting at which
candidates for political office are chosen or a principal
purpose of which is to permit candidates in a primary
election or in a general election to address the public or
answer questions from the publice

(o) ™Private thouqghtss sentimentsy emotionss
sensationsy religious beliefss philosophical beliefsy or
political beliefs® are thoughtss sentimentss emotionss
sensationss religious beliefsy philosophical beliefss or
political beliefs that the holder has a reasonable
expectatfon will not be disclosed.

{e} "Surveillance® means the continuous surreptitious
observation of any particular individual or oroup of
individuals or members of a single organization without
their knowledge and consente. It includes the maintenance by
any governmental unite agencys employees or agent therecof of
any file of information about a person or aroup of personsy
gathered primarily and substantially without the nerson's or

group's participation or knowledces the aqathering and
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maintenance of which information is not otherwise authorized
by lawe Each entry of information in any such file is
considered to be one ®"act of surveillance" as that term is
used in this section.

(f)} “Private organization charged with dispensing a
governmental benefit® means an organization that dispenses a
thing of wvalue to the public or some segment thereof under
contract or agreement with a governmental wunit or agency
thereofe. For this purposes obtaining a license or
certificate of authority is not considered such a contract
or agreemente

(3) It is uniawful for any person to compel
disclosures by forces penaltys or imprisonment: or threat of
forces penaltys or imprisonments from an individual of his
private thoughtse sentiments, emotionss sensationse
religious beliefss philosophical beliefss or political
beliefss except in proper legal proceedings where such
individual has himself made such items the subject of
litigation or the issue has been properly raised by virtue
of the nature of the proceedings.

(4) 1t is unlawful for any governmental unit or agency
therecf or any private organization charged with disvensing
a qovernmental benefit to require from any individuals as a
condition for the receint of any position or employment or

the enjoyment of any right or other benefity an oathe
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affirmatione or test that probes into such individual®s
reliagiouse politicale orFr philoscphical beliefse A simple
oath or affirmation in the language of Article IIly section
3y of the Montana constitution does not violate this
provisions

{5) It is unliawful for any governmental unit or agency
thereaf or any private organization charged with dispensing
a governmental benefit to require without express
legislative authorization:

(2) a disclosure of religiouss philosophical,y or
political beliefs from any individual as a condition for the
receinrt of a benefit or the enjoyment of a3 right of his
membership in or affiliation with or attendance at meetings
of any associations groups or other organizations the
disclosure of which may reasonably amount to a disclosure in
part and against his will§ or

(b) a disclosure from any associations ogroups oOr
organization of the names and addresses of any one or more
of its memberss provided privacy is necessary for the
undertaking and continuation of the lawful activities of the
associations groups oFf organizationas The determination of
whether or not such an individual ot association is entitled
to claim privacy under this subsection shall be made by a
judge or a district court in camera in a proper leqgal

proceedinge
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{o) It is unlawful:

{a) for any person or qovernmental unit or anency
thereof to require as a condition of employment or continued
employment that an applicant or employee submit to a
polygraphic detection deception tests commonly known as a
lie detector testy or to questioning under the effect of
sodium thiopental or to any other test or guestioning by
means of any mechanical device or chemical substancee It is
not unlawfuls howevery for qualified operators to use
polygraphic detection deception tests and their results for
law enforcement investigation or nersonnel recruitment for
1aw enforcement upon the consent of any person taking sucn a
teste
. (b) for any person or governmental unit or agency
thereof to discharoe any employee solely bsecause of an
opinion or alleged opinion that the empioyee did not telil
the truth during a polygraph detection deception test or
questioning under the effect of sodium thiopental or any
other test or questioning by means of any mechanical device
or chemical substances except where a valid and voluntary
stipulation has been executed by the employer and the
employee prior to such examination;

{c) for any court in the course of any ciwvil trials
criminal triale or pretrial proceeding to require that

eitner the plaintiff or the defendant submit to a
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pelygraphic detection deception test of to questioning under
the effect of sodium thiopental or to any other test or
questioning by means of any mechanical device or chemical
substance; or

(d) for any examiner or operator of any polygraph or
other mechanical device or a person who administers a
chemical substance or an assistant or any other person wmade
privy to such information to disclose or use any.infornation
acquired during the conduct of such test without the consent
of the person examined.

(7) Subsections (c) and (d) of subsection {6) of this
section do not prohibit any test and the disclosure of
information from any test performed pursuant to 32-2142.1
through 32-2142e3e

{8) It is unlawful for any governmental unit or agency
thereocf or any private organization charged with dispensing
a novernmental benefit to require any individuals as a
condition for employment or the enjoyment of any right or
other benefits to taxe a psychological personality inventory
tast such as the Minnesota wmultiphasic personality
inventorvy the Minnesota counseling inventorys or the
Edwards personal preference schedules unless such tests are
used only for statistical purposes and the results are not
individually identifiable. The unite anencys or

organization must first have published regulations pursuant
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to the Montana Administrative Procedure Act ore if
inapplicables in a manner similar theretos settina forth the
compelling interest that outweighs this intrusion on an
individual®s privacy.

{?) Except as set Fforth in subsection [10) of this
sectione it is unlawful for any officer of any executive
department or executive agency of the state of Montana or of
any local subdivision or agency thereof or any person acting
or purporting to act under such officer's authority to
require or request or to attempt to require or request any
employee of the department or agency or any person applying
for such employment to:

{a) answer any questions designed to elicit from him
information concerning:

{i}) his races vreligions or national origin or the
racey religions or national origin of any of his forebears;

{ii) nis personal relationship with any person
connected with him by blood or wmarriaces except when
necessary to disclose nepotism as defined by law;

tiii} his religious beliefs or practices;

{iv) his attitude or conduct with respect to sexual
matters;

{¥) his propertys incomes or other assets; source of
i ncome or liabilities; or his personal or domestic

expenditures or those of any member of his household; or
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{b) make a report concerning any of his activities or
undertakings unless such activities or undertakings are
relat=d to the performance of his job or to the development
of adaditional qualifications for his job or unless there is
reason to believe that he is engaged in outside activities
or employment in conflict with his official dutiese

{10) Nothing contained in subsection (9) prohibits:

(@) inquiry concerning the citizenship or race of any
employee or person if his citizenship or race is a statutory
condition of his obtaining or retaining employment;

{b} a physician from eliciting such information or
authoerizing such tests in the diagnosis or treatment of any
such empleyee or persons on an individual case basis oniys
when such physician considers such information necessary to
enabla him to determine whether or not such individual is
suffering from mental illness;

{c) an officer of such department or 3qaency from
advising any such employe2 of a specific charge of sexual
misconduct made against that employee and affording him an
opportunity to refute the charges;

(d) an employee of a taxing authority from obtaining
the necessary information to carry out the functions of his
job;

{=#) an employer or other oraanization administering a

pensiasn plan or other plan for the benefit of the employe=
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or his family from obtaining information necessarv to carry
out the purpose of the plan;

{(f) an employer cbtaining information necessary to
comply with the requirements of federal law; or

(1) with regard to the items contained in (9}{a)(v)
onlys the requirement of a full disclosure of assets and
income by an elected official or the requirement of a full
disclosure of any matter which might tend to indicate a
conflict of interest in respect to the performance of any of
his duties by any employee or applicant.

(11} It is unlawful for any person to authorize or
engage in the unreasonable surveillance of any individual,
group of individualss or members of any organization.
ﬁfficers and agents of public Yaw enforcement agencies may
engage in surveillance provided that it does not continue
beyond 24 hours without a written statement to the chief or
director of the agency explaining the need for such
surveillance.

{12) It shall be unlawful. for any officers employees
or agent of the state of Montanas any of the local
subdivisionss or any agencies thereof to attend a3 golitical
meeting for the purpese of observing or conducting
surveiliance of an individualsy group of individualss or
organization suspected of committing or about to commit a

criminal offense unless there is probable cause to believe
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that the offense in question is likely to be committed at
the =wneeting or in the immediate vicinity of the meating
durinc the time at which the meeting is being held; provided
that nothing contained in this subsection prohibits the
nonsurreptitious attendance at any weeting of any peace
officer or other person whose attendance at that meeting is
for the purpose of protectings 3s authorized by lawse the
security of any person |aufull§ attending the meeting or
participating in the meetinge

{13) It is unlawful for any law enforcement
orqanization to keep any records concerning political
matters with regard to any individual suspect present at any
political meetinge

Section 6e Marital or familial privacye {1) 1t is
unlawtul for any governmental unit or agency thereof to take
any action which interferes with the right of a married
couples

{a} to decide for themselves whether to procreate
children;

{b) to wuse birth control devices and techniques
consistent with reasonable medical safeguards; or

{c} to do any other act or make any other choice
consistent with the marital relationship that does not cause
harm to each other or otherse

() MNothing contained in this section bprevents the
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state of Montana from oproscribing abortion to the extent
permitted under the constitution of the United States or
pronibits a person from publishing and distributing leaflets
or other material relating to the above matterse

{3} It is unlawful for any person to interfere by
forces penaltys imprisonments or threat of forces penaltys
of imprisonment with the free choice of any individual to
refuse or accept sterilizations This subsection does not
apply to a wmedical doctor seeking compensation for his
services or acting in a reasonable manner to protect the
healtn of his patient.

{4) It is unlawful for any governmental unit or agency
thereof to interfere with the religious training and
guidance of an unemancipated <child when such religicus
training and quidance is desired by both parentss without
the existence of compelling societal interest Ffor such
interferences.

Section 7« Inadmissible evidence. Except as otherwise
specifically provided by statutes no evidence obtained as a
result of any act or omission made unlawful under this act
shatd MAY be received in evidence in any trialy hearings or
other oroceeding in or before any courte grand jurys
departmenty officers agencys regulatory bodys or legislative
committee without the informed consent of the person or

persons whose privacy has been invaded.
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Section 8. Penalties. {1) Except as otherwise
specifically provided by statutee any purposeful act or
omission wmade unlawful under sections 3 or 4 of this act is
punishable by fine of not more than $1,000 or imprisonment
of not more than 1 yeary or bothe HO SULCH ACT DR DMISSION IS
PUNISHABLE UNLESS IT IS FIRST ESTABLISHED THATY THE ACCUSED
PEKSON KNEW THE ACT OR OMISSION WAS UNLAWFUL. PROGE GF SUCH
KENOWLEDGE #UST BE ESTABLISHED AS AN INOEPENGENT FACY ANG
LANNOY BE INFERRED OR PRESUMEDe

{2) Any act or omission made unlawful under sections 5
or & of this act is punishable by a fine of not more than
$500 or imprisonment of not more than 6 monthss or boths. HO
SUCH ACT OR OMISSION IS5 PUNISHABLE UNLESS IT IS FXBST
ESTABLISHED THAT THE ALCUSED PERSON XMEW THE ACT OR ONISSION
KAS UNLAWEULe PROGE OF SUCH KNOWLEDGE MUST 3F ESTABLISHED AS
AN_INDEPENDENT FACT AND CANNGT BE INFERRED OR PRESUMEDe

{3} Any electronice mechanicale or other device
manufacturedy, assembleds possesseds solde or advertised in
violation of [saction 4&]}{6} of this act may be seized and
forfeited to the state of Montana. Upon proper court order
obtained from a district court of proper jurisdictions such
property shall be destroyed.

Section 9« Civil actione (1) A person whose privacy
has been invaded because of an unlawful act or omission in

violation of any of the provisions of this act wmay file a
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civilt suit in a district court of proper jurisdiction
against any person whn has committed the violations
including any governmental unit or agency thereofs and upon
proper proof is entitled to:

(a} an injunction or other appropriate order enjoining
or restraining any violation of this act or requiring
compliance herewith;

(b} an appropriate order requiring the offending
person to delete from his file or files any information
gathered in violation of this act;

{c} actual damagess but not less than liouidated
damagess computed at the rate of $100 for each violation for
each offender. Each day of a continuing interception of a
Qiré or oral communication and each day of a continuing
surveillance in wviolation of this act is considered 2
separate violatione If an action is brought against both an
organization and its emnloyees or agentssy the injured party
is not entitled to double recoverys If other statutes
provide specifically and exclusively for a different measure
of damages or remedys this subsection does not applye

{d} punitive or exemdlary damages as set forth in
17-208s as amended;

(e) a reasonable attorney's fee and other litigation
costs reasonably incurreds

{2} It is not a necessary prerequisite to an action
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pursuant to this section that the injured party has suffered
or besn tnreatened with actual damagess

{2y DAMAGES MAY NOT BE AWARDED UNDER SUBSECTIGN (13{C)
OR _(13(0)  WHEN THE ACT OR OMISSION COMPLAINED OF WOULD NOT
BE UNLAWFUL IF CONSENT HERE GIVEN BY A PROPER PERSON _AND
MHEN THE ACCUSED PERSON ACTED UNDER A REASONABLY FORMEDs
ALTHOUGLY MISTAKEN. IMPRESSION THAT SUCH CONSENT WAS _GIVEN.
Idls EXCEPTION OOES NOY APPLY TO AN AGENT OR EMPLOYEE DF A

Section 10. Severabilitye. If a part of this act is
invalide all valid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from invalid
applicationse

Section lle Section 94-8-114y ReCeMs 19479 is amended
to read as follows:

ng4-8-114e Privacy in communicationse (1) A person
commits the offense of violatina privacy in communications
if he knowingly or purposely:

{a) €Eommunicotes commupicates with any person by
telephone with the intent to terrifys intimidates threateny
harasss annoys or offendy or wse gver the telephone uses any
obscenesy lewds or profane language or suqgeest suggests any

Tewd or lascivious acty or <thresten ithreatens to inflict
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injury or physical harm to the person or property of any
personwi

(D) Yeses uses 2 telephone to attempt to extort money
or any other thing of value from any persony or to disturb
by repeated telephone calls the peacey quiety or right of
privacy of any person at the place where the telephone call
or calls were are receiveds The use of obsceney lewdy or
profane langquage or the making of a threat or lewd or
Tascivious suggestions shedd—be js5 prima facie evidence of
an intent to terrifys intimidates threatens harasse annoys
or offende

fey——Records—-or-cauvses-to-be-recorded--pby--use-—of-—any
hidden——etectronic--or—nechanicat-device-which—reproduces-o
human—conversation—without-the—knowltedge—of-aid-—parties——+to
the-~conversationy—-Subsection——te}-—shati-not—appiy—to—duly
etected-or-appointed-public—-officiates—or-enmployees—when—such
transeription—or—recording—is-done-—in——the——performance--of
offireiat-dutyt—noer—to—persons-apeaking-st—publtic-neetings—or
persons-given-warning-of-such-receordings

tdy-—Attempts——by—means——of-——ony-—-machinevr—instrumenty
contrivancer—er—tn—any—other-mannery—readsy—or——attempts——+o
read--any-—message—-—or—tearn—the-contents—thereofy-white—the
same—-irs—heing-sent—over-any—teteqgraph——tinevy——or—tesrns—eor
attempta——to——tearn—the—contents-of—any-messager—wiritat—the

same—is—in—any-tetleqgraph-office-or—ifs-being-receaived—thereat
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or—sent-therefromy-or--who--ttses——or--attempts—-to—-usevy-—or
cosmunieate-to—othersy-sny—informnation—se—obtaineds

tey-—-Bisectoses—the-contents—of-a-tetegrephic-message-or
any;—pert-—thefeefv-—nddreseed—te~nnethef—peraen—n+theut—the
peratasion-of-such-personvy—untess—directed-to-do-s0—by——the
tawfut-order-of-a-courts

tf3-—-Opens——or-—reads—-or--canses—-to—be-resd-any-seatred
+etter—not-addressed-to-himsetrfy—without-being-authorired-to
do-so-by-either—the-writer—of-such—tetter—or—by-—the——persen
to——whom-—it—is—addressedy—and—every-person—whoy—withovt—the
+ike—suehorityy——pubtishes——any—of——the-—contents——of——such
+etters—knonina—the—sane—to-have—been—untawfuliy—openeds

{2) A person convicted of the offense of violating the
privacy in communications shall be fined not to exceed five
hundred-dodinrs—£$500% or be imprisoned in the county jail
for a term not to exceed s+x—¢{64 months or both."™

Section 12« Repealer. Sections 41-119 and 41-120s
ReCeMa 1947¢ are repealede

~End-
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