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SENATE BILL 110. _lL 

I11TBODUCI!D Bl TOWE 

A BILL FOR AI ACT I!BTITL!D: •THE !OITABl PRIJACI lCT; TO 

I"PLE!E!T ARTICLE II, SECTION 10, OP THE COISTITUTI011; 

&!EHDIHG S!!CTI011 94-8-114, R.C.!. 19Q7; &!D BI!PElLIHG 

SECTIONS 41-119 &BD 41-120, B.C.!. 1947,• 

BE IT l!llCTED BY TRI! LEGISLlTORE OP THE STATE OP !OIT&J&: 

Section 1, Short title. This aay be cited as "The 

~ontana Privacy Act•. 

Section 2. . What right of privacy includes. 

of privacy" set forth in section 10 of Article 

!ontana constitution includes: 

The •right 

II of the 

(1) privacy of the hoae and other private places; 

(2) privacy of coaaunications; 

(3) privacy of the aind; and 

(4) privacy of the aarriage and faaily. 

Sectiou 3. Privacy of the hoae aud other private 

places -- definitions. (1) ls used in this section the 

following definitions apply: 

(a) "Hoae or other private places• aeans a person's 

dwelling or any other place or area where one aay reasonably 

expect to be safe or protected fro• casual or hostile 

intrusion or surveillance. The ter• includes but is not 

26 livited to a person's residence or other enclosed habitat or 
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a garage, barn, or other outbuilding connected with a 

residence; a aotel, hotel. or rooa; an autoaobile or 1 other 

enclosed vehicle or boat; an 

coaaercial building or area 

office, wareaouse, or .other 

in a building into which the 

public is not invited; a coapartaent in a public toilet or 

bath house, a locker or desk dr~wer or any other siailar 

enclosure, The tera does not include a place to which the 

public or a substantial part thereof has acaess or any-such 

place or area not under the lavfal control or possession of 

the person asserting the right of privacy. 

(b) •Ruter• aeans to physically eater or in any other 

aanner to accoaplish a sufficient entry by the use of any 

device or otherwise so that the contents, sounds, events, 

activities, or persons therein which a person has a 

reasonable expectation of keeping private can be observed, 

photographed, recorded, heard. or otherwise uncovered. It 

shall also aean the trespass on property for the purpose of 

gaiuing or atteapting to gain such entry. 

(2) Except as provided in subsection (3) of this 

section, it is unlawful for any person, including any agent 

or eaployee of auy goveruaental unit, to enter a hoae or 

other private place for any purpose. Each entry by each 

person constitutes a separate offense. 

(3) Subsection (2) does not apply to any trespass or 

entry obtained by: 
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(a) any person after consent is freelr given by a 

proper adult person, either express or iap~ied, except, when 

entry is by agents or eaployees of a governaental unit, 

consent aay not be iaplied unless the person giving the 

consent is aware tbat consent way be ,withheld. The 

exception 

does not 

for agents 

apply to 

or e•ployees of a govern.ental unit 

undercover agents ar nonnni:foraed 

eaployees of a pnb~c law enfarceaent agency. 

(b) agents and eaployees of the Onited states acting 

under lawful federal authority; 

{c) agents or eaployees of the state or of local 

qovernaental units acting under the authority of a valid or 

apparently valid search warrant, vrit of attachaent, writ of 

execution, or other writ or order lawful~y obtained under 

proper legal process or aating a lawful search incident to a 

lawful arrest; 

(d) a landlord or other person having a claia to such 

a place to the extent necessary for the rightful exercise of 

protection of such claia. For this purpose, a landlord or 

other ~awful claiaant to leased preaises bas the right of 

inspection only at reasonable tiaes and on~y as often as aay 

be reasonably necessary to protect the property over ahich 

he exercises such claia. 

(e) any person whose sole purpose is to render 

assistance whenever there are reasonable grounds to believe 
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the preaises are in danger of fire or other calaaity; 

(f) any person in case of an e•ergency whenever there 

are reasonable grounds to believe the occupant needs 

iaaediate assistance to avoid bodily injury or further 

physical illness or injury; 

(g) any eaployee or agent of a business regulated 

under the provisions of ~itle 70, B.C.8. 1947# when acting 

in coapliance with any rule or order authorized by the 

public serYice coaaission pursuant to the provisions of 

Title 70, B.C.8. 19117; 

(h) any person acting under the authority and within 

the scope of a right of lawful inspection granted by law. 

Section 11. Privacy 

[1) For the purposes 

definitions apply: 

of 

of 

co•annications -- definitions. 

this section the following 

(a) •contents•, when nsed with respect to any wire or 

oral coaaunication, includes any inforaation concerning the 

identity of the parties to such co•annication or the 

existence, substance, purport, or aeaning of that 

coaaunication. 

{b) "Electronic, •echanical, or other device" aeans 

any device or apparatus which can be nsed to intercept a 

wire or oral comaunication other than: 

(i) 

facility 

a telephone or telegraph instruaent, equipaent# or 

or any coaponent thereof furnished to the 
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subscriber or user for ordinary telephone or telegraph use 

or used by a coaaanications coaaon carrier in the ordinary 

course of its business; or 

(ii) a hearing aid or siailar device being used to 

correct snbnoraal bearing to not better than noraal. 

(c) •Intercept• aeans the acquisition of the contents 

of any wire or oral or written coaannication through the use 

of any electronic. aecaanical. or other device. by opening a 

sealed letter, or otherwise. 

(d) •Bail covers• aeans t~e iDforaation received by 

copying or retaining soae or all of the inforaation 

contained on the outside of a sealed envelope contaiaing a 

written coaaanication. 

(e) •oral coaaunication• aeans any oral coaaanication 

uttered by a person with an e~pectation that such 

coaannication is not subject to interception, under 

circnastances justifying such e~pectations. 

(f) •Person• aeans any eaployee or agent of the state 

of 8ontana or any political subdivision thereof and any 

individual, partnership, association. joint-stock coapany. 

trust, or corporation. 

(g) •wire coaannication• aeans any coaaunication aade 

in whole or in part by aid of wire. cable. or other 

connection furnished or operated by any person engaged as a 

coaaon carrier or public utility in providing or operating 
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such facilities for the transaission of coaaunication. 

(h) •written coaannication• aeans any 1etter or other 

written aessage prepared for delivery through the United 

states aail or for deliYery by any other aeans witk the 

expectation that such coaaunication is not subject to 

interception. under circuastances justifying such 

e~pectations. 

(2) Except as provided in subsection (') of this 

section. it is unlawful for any person not a party to the 

coa•nnication to parposefu1ly intercept, to atte•pt to 

intercept, or procure any other person to intercept or 

atteapt to intercept any wire or oral or written 

coaaunication without the consent of both the sender and the 

receiver of the coaaunication orr if acre than two parties, 

without the consent of all parties to the coaaunication. 

(3) Except as provided in subsection (Q) of this 

section, it is unlawfnl for any person to purposefully 

disclose or use or atteapt to disclose or use the contents 

of any vire or oral or written coaaunication knowing or 

having reason to know that such inforaation vas obtained in 

violation of subsection (2) of this section. 

(Q) The provisions of subsections (2) and (3) do not 

apply to: 

(a) agents and eaployees of the United states acting 

under lawful federal authority; 
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(b) an operator of a switchboard or an officer, 

e•ployee, or agent of any coa•nnication co••on carrier whose 

facilities are used in the trans•ission of a wire 

coa•unication with respect to the interception, disclosure, 

or use of that coaannication in the noraal course of his 

e•ployaent while engaged in any activity which is a 

necessary incident to the rendition of his service or to the 

protection of the rights or property of the carrier of such 

coaaunication; provided, that coa•nnication co•aon carriers 

•ay not utilize service observing or rando• •onitoring 

except for aechanical or service quality control checks; 

provided, further, that the line of any subscriber of a 

telephone coapany aay not be aonitored by a telephone 

coapany for the purpose of service obs~rvinq or randoa 

aonitoring, except phone coaaunication to or fro• the 

telephone coapany, if the subscriber so requests in vritinq 

to the telephone coapany. Any subscriber aay seek an 

injunction in the district court to prevent such service 

observing or randoa aonitoring. Bothing in this subsection 

prohibits any officer or eaployee of a coaaunications coaaon 

carrier, in the testing, aaintenance, and repair of its 

equipaent, fro• aonitoriug any line for the purpose of 

deteraining the existence of telephone co••nnications on the 

line or deteraining whether the line is properly 

functioning. The public service coaaission shall require 
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that each telephone coapany operating in this state, 

including nonregulated cooperatives, file annually vitb it a 

coaplete report of all service-observing activity, if any, 

carried on by such telephone co•pany, including any rules 

adopted by such coapany for such purpose. The report aay 

include, for tbe purpose of service-quality control of phone 

co•aunications to or froa telephone co•panies only, a 

suaaary estiaate of the total nuaber of observations. The 

report shall be aade available to the public; 

(c) an eaployer or a properly authorized agent of an 

eaployer aonitoring a telephone coDversation of an eaployee 

relating to his e•ployaent provided the eaployee has been 

infor•ed of the possibility of such aonitoring; 

(d) properly authorized persons connected with the 

function of billing or allocation of charges vade for such 

services, vith regard to the existence of wire 

co•aunications only; 

(e) persons investigating the use of telephone or 

telegraph eqnipaent in the coa•ission of a criae. upon 

consent of at least one party to the conversation; 

(fl telephone calls received by lav enforceaent 

officers. police stations. and fire stations, provided 

affir•ative efforts are aade to inform the public by 

publication, posters, or otherwise that such calls are 

recorded; 
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(9) a persoo pro,.rly aathorised by ~be recei~er of 

writ~e• co..-icatiou 
' 

to opeo aad 

coaaaoicatioas 011 the recei•er'a behalf; 

EeCUft a ucla 

(h) lae ea~or-•t o~11cers or ageots ia coJUlectioa 

vi~h tJ1.e use of aDAeECower ageat:s or eapl~, prorlaed a~ 

least one party ~o tile con•.eraticm baa· CODa-ted •. 

(5) J:t is '1Ull.a11£al for uy persoa to obtaia aail 

co•era• ellCept apoa a casual ~Muds for ~- pari!'-. of 

obtaiaiag aa addreas of ·'Uie ~or recei..r •. ezcept ellea 

tile cOYers are receiwed 'f- federal. aat:llod.t.ies 1llao 

properl.J obtained ~II.• oOYers pars-at to federal. l.ae. 

(6) Bzcept for ase hy pahl.ic·l.a• eafDDce..-t of1icaEs 

llD.d ageats in tile perfora..- of tlleir official. dati- aDd 

ia coafo:rsaoce ri.th tJds act, it is ~aalaeful to purpoaefull.J 

aaa111actare,. a888Dh1e, posse-, sell,. or adYertiBe for .-J.e 

aDJ eactronic,. aeellalriai.J.. or otiaer deYice,. ]taowiat or 

laaYiDg reasoa to too• tlaat tlae deaiga of sack aewice renders 

it pri-rilJ asefal. for tJae parpoae of tile -rrepti.tioas 

ioterceptioa of wire or oral coaauoicatioas. 

(7) Without the CODHD.t of ~lle person seekiag 

profe-ioaal. adYice, it is ua.lawfal. for aa:r · per11011 to 

purpos~DllJ discl.ose or ._ the coa~eats of llDJ •ire or 

oral or eritteu co-aaieat:ion, wlaetlaer or not sach 

conunicatioo bas beeu i.D terceptad in Yiollltioo of 

subsection (2) of tbis.section, if.~lae coaaanicatioa was a 
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part of a bona fide priYileged rel.ati~ip bet•-• a. 

..aJ.cal. doctor ;&Ad llU patteat,. aa atlbl:Uy .:and Us-· c:U;eat. ... 

a aiDister or cl.ergy ... llDd Us peaiteat 01: co .... l.-, aa 

ac:coaatut ana Ilia clDat, a IICIIool c:ouael.or aaa Ilia 

coaaselee, a teaclaer aad ll.is stadaat, a ps~ologist ana ~lis 

cliaat,. or a aaaageaeat c:oaslll.t:aat asd his c1%8D, wlaea: tile 

coDDaoicat.ion ... giYea •itll ~lae reasoaable expectatioa that 

sac:la coa•aicat.taa ld.ll. reaa1a coafiaeati.a~.o ·~i.ag 

contaiaea ia tla.is aahaec:ti- " prallillit:a tlae di.acloatn;e o1: 

sacla coateats by ·.tlae:po:f-ioal pu:;aoar 

{a) to ad-.aac:e t.lle ca._ o:f -tile. c:He11t or .otller pe.raoa 

seeking adrlce for ..Uctt tlle a4Yica was so-.kt; 

(b) to kis·c:oll.eaga .. or otller prof~onal peraoas ~o 

proYide better aaa aore ~plate.ll4Yic:e or asaistaace;, 

(c:) to Ilia eaplOJ:- wlaa neca.-ry .for tile e:ftie:leat 

operation of Ids office; 

(4) to properl.y .adaiaifter a pahllc. ~1 aasist.uaca 

progru, to ~he erteAt aece-q for sack adaiaiBtratioa; 

{e) to col.l.ect a fee froa ~lae client,. to tlae ertent 

necessarJ to establish his riglat to sac:.b .f-; 

(f) ~o preYeat .tlae coaaisaion of a fel.oay; or 

(9) to defend a claia or c:aaplaiot fil.ed.hJ tile cl±eat 

against a professioaal peraoo. 

(8) Xt is oDl.awfal ~o coapal disclosure, by force, 

peaal.tJ, or iapri.aoaaeat, or tkreat of force, penal.tr, or 

-10-
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ispriso .. ent, of tile coateats of any wire or oral or writtea 

coaaaaicatioll betweea a husband and wife or between either 

of thea and tlleir aueaaacipated children tlllat took p1ace 

while a bOlla fide aud lawful fallily relatioaship eusted 

uader a reasonable espectatiou that such cosaaaicatioa would 

renia pr:inte and coafideatia-1.- !'or the parpoae of tlLis 

sect:ioa the d~lt1:i.oa of a saEriage does Dot affect the 

boaa ftae ad 1aafal faa:il.y . relatiOIIIIII:ip liRa... eU;Ilar: 

pareut aall his u--.cipated cllil:4ro •. fllia secttoa does aot 

preclalle cospe11hg testiaouy properly . relenat to the 

i-•• in aay court proceediJI9 !Awol.Ug a .cospla.Ut 11J ·oae 

aeaber of tile fallll.y .ad ~t . iu . the cosnai.catioa 

agaia.st aaothe:r. f..-ily -•bel: asd pu:ticipau. iacllltiag a 

cruhal. casplaillt: .-a. · oa ~ of oae . or aon· .... 

aeaber• -a participant.&. hrtllar, t:kis aectiou ,ao-_·1101; 

prec:l.111le oat.--o:f-cnrt. iuterri-s relatiag to ·aach co.plat:ats 

couducted by law ·eaforce .. at officials upou coUBeJlt of the 

per.OD iat:erd.e-d. 

Sectioa 5. PriY&cy of the Iliad ana peraoulity. _ .. (1J 

The legislatU"e fiads that -ell .person has a right to a 

protectiYe aoae or a priYate euclaYe protecting ~s aiad. 

his perSOJllll.tty, aad iais iluurr life widch . j-tHies a 

reasouhle eip&Ctatioa that certaia priYate facta and 

iafor .. tiOD aboat hiaself will uot be iaproparly disc1oaed 

or pabliciae4. .l persoa•a taoughts, seutiaeata. eaotions, 
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sensatioas. re1igioDs beliefs. ph.ilosophical beliefs, and 

political beliefs clearly fall iato this protecti•e zoae. In 

addition. certain other facts, either singly or ia 

accaaulation, are snfficieatly private to justify a persoa 

in ezpectiag that they will Dot be disclosed without his 

consent. ID this coDDectiOD, tae ~re eabarrasaing the fact 

or facts aud tae aore likely taay will ezpose a person to 

iafaay aad lliagrace, tae c1oser they are to thR core of the 

protectiYe zo11e or priTate eacla•e referred to abOYe. 

(2) For tile parpose of this section, the follo•iag 

4erillitioas apply: 

(a) •Organi..-a1::iou'! _ •-as aay profit or nonprofit 

corporation, partnership, proprietoraaip, or other 

organization, inclDdi119 the. state of IIODtaD&, its 

4epartaellt:& &lid local subdiviaiou aad their boards, 

ag-ciea, coalliaaioiiB, and bureaus. 

{b) •Peaalty• •~• any fiae, loss of rigbts, loss of 

priYil:eges, or loss of esployaent. 

(c) •Political •-tiag• aeau aay seetiag at whic .. 

caadillates for political office are chosen or a principal 

purpose of which is to perait caailidates in a priaarJ 

electioa or in a geaeral alectioa to address the public or 

auswer questioas fro. the pDbllc. 

(4) •Pri•ate tiLough.ts, sentiaeata, 

sensatioas, religious beliefs, philosopldcal 

-12-

eaotioD&, 

beliefs, or 

~ 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21J 

25 

• 
I.C 0105/01 

political beliefs• are thoughts, sentiaents, eaotions, 

sensations, religious beliefs, philosophical beliefs, or 

political beliefs that the holder has a reasonable 

expectation will not be disclosed. 

(e) •surweillance• aeans the continuous surreptitious 

obserwation of any particular iBdiwidual or group of 

individuals or aeibers of a single organization without 

their knowledge and consent. It includes the aaintenance by 

any gowernaental unit, agency~ eaployee, or agent thereof of 

any file of inforaatioa about a .parson or group of persons, 

gathered priaarily and substantially without the person's or 

group's participation or knoaledge, the gathering and 

aaintenance of which inforaation is not otherwise authorized 

by lav. Each entry of inforaation in any such file is 

considered to be one •act of surveillance• .as that tera is 

used in this section. 

(f) •Private organization charged with dispensing a 

gowernaental benefit• aeans an organization that dispenses a 

thing of walue to the public or soae segaent thereof under 

contract or agreeaent with a gowernaental unit or agency 

thereof. For this purpose, obtaining a license or 

certificate of authority is not considered such a contract 

or agreeaent. 

(3) It is unlawful for any person to coapel 

disclosure, by force, penalty, or iaprisonaent, or threat of 
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force, penalty, or iaprisonaent, froa an indiwidnal of his 

priwate thouqkts, sentiaents, eaotions, sensations, 

religions beliefs, philosophical beliefs, or political 

beliefs, except in proper legal proceediags vbere such 

individual has hiaself aade such iteas the subject of 

litigation or the issue has been properly raised by wirtue 

of the nature of the proceedings. 

(4) It is nnlavfnl £or any gowernaental unit or agency 

thereof or any priwate organization charged .tth dispensing 

a goyern•ntal bene£it to require troa any iAdi.widaal, as a 
condition for the receipt of anr position or eaployaent or 

the enjoyaent of any right or other benerit, an oath, 

affiraation, or test that probes into such indiwidnal's 

religious, political, or philosophical beliefs. l siaple 

oath or affiraation in the language of lrticle III, section 

3, of the Bontaaa constitution does not violate this 

provision. 

(5) It is nnlavfnl for any governaental unit or agency 

thereof or any private organization charged with dispensing 

a governaental benefit to require without express 

legislatiwe authorization: 

(a) a disclosure of religions, philosophical, or 

political beliefs froa any individual as a condition for.the 

receipt of a benefit or the enjoyaent of a right of his 

aeabership in or affiliation with or attendance at aeetings 

-14-
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of any association, groQp, or other organization, the 

disclosure of which aay reasonably aaount to a disclosure in 

part and against his will; or 

(bl a disclosure from any association, group, or 

organization of the naaes and addresses of any one or aore 

of its aeabers, provided privacy is necessary for the 

undertakiuq and continuation of the lawful activities of the 

association, group, or organization. fhe deteraination of 

whether or not such an individual or association is entitled 

to claia privacy under this subsection shall be aade by a 

judge or a district court in caaera in a proper legal 

proceeding. 

(6) It is unlawful: 

(al for any person or governaental unit or agency 

thereof to require as a condition of eaployaent or continued 

eaployaent that an applicant or eaployee subait to a 

polygraphic detection deception test, coaaonly known as a 

lie detector test, or to questioning nuder tae effect of 

sodina thiopental or to any other test or questioning by 

aeans of any aechanical device or cheaical substance. It is 

not unlawful, however, for qualified operators to use 

polygraphic detection deception tests and their results for 

law enforceaent investigation or personnel recruitaent for 

law enforceaeut upon the consent of any person taking such a 

test. 
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(b) for any person or governaental unit or agency 

thereof to discharge any eaployee solely because of an 

opinion or alleged opinion that the eaployee did not tell 

the trQth during a polygraph detection deception test or 

questioning under the effect of sodina thiopental or any 

other test or questioning by aeans of any aechanical device 

or cheaical substance, except where a valid and voluntary 

stipulation bas been executed by the eaployer and the 

eaployee prior to sack ezaaination; 

(c) for any court in the course of any civil trial, 

criainal trial, or pretrial proceeding to require that 

either the plaintiff or the defendant subait to a 

polygraphic detection deception test or to questioning under 

the effect of sodin• thiopental or to any other test or 

questioning by aeans of any aechanical device or cbeaical 

substance; or 

(dt for any exaainer or operator of auy polygraph or 

other •echanical device or a person who adainisters a 

cheaical substance or an assistant or any other person aade 

privy to such inforaation to disclose or use any inforaation 

acquired during the conduct of such test without the consent 

of the person exaained. 

(7t Subsections (c) and (d) of subsection (6) of this 

section do not prohibit any test and the disclosure of 

inforaatiou froa any test perforaed pursuant to 32-2142.1 
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through 32-2142.3. 

(8) I~ is aulavful for aay govern•eu~al ani~ or agency 

thereof or any private organization charged vith dispensing 

a goYern.an~al benefit to require aay individual, as a 

condition for enploynent or the eujoyaent of any righ~ or 

other benefi~, to take a psychological personality·inYen~ry 

test such as the Binnesota aultiphasic persoaality 

inYentory, the Binnesota counseliag inventory, or the 

Bdvards personal preference schedule, unless such tests are 

used only for sta~istical purposes and the results are not 

individually ideutifiabl.e.. ~be unit, agency, or 

organization aust first baye published reqnlaUons pursuant 

to the Bontana AdainistratiYe ~rocedure Act or, if 

inapplicable, in a aanner siailar thereto, setting forth the 

coapelling interest that outweighs this intrusion on au 

indiyidaal 1 s priYacy. , 

(91 I!Icept as set forth in subsection (10) of this 

section, it is ualavful for aay officer of any eiecutiye 

depart•ent or eiecutiYe agency of the state of Bontana or of 

any local subdiyision or agency thereof or any person acting 

or purporting to act nnder such officer•s authority to 

require or request or to atteBpt to require or request any 

eaployee of the departBent or agency or aay person applying 

for such eaployaent to: 

(a) answer any questions designed to elicit froa hia 
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inforaation concerning: 

(i) his race. religion, or national origin or the 

race, religion. or national origin of any of his forebears; 

(ii) his personal re~ationship with any person 

connected with hia by blood or aarriage. eicept vken 

necessary to disclose nepotisa as defined by ~aw; 

(iii) his religious beliefs or practices; 

(iv) his attitude or conduct vitll respect to sez11al 

aatters; 

{v) his property. iuco•e, or vther assets; source of 

incoae or liabilities; or his personal or do•estic 

eipenditares or those o£ any •e•ber of his hoaaehold; or 

(b) aake a report concerning any of his activities or 

undertakings unless such actiyities or aaAertakings are 

related to the perforaance of his job or to the developaent 

of additional qualifications for his job or unless there is 

reason to helieYe that he is engaged in outside activities 

or eBployaent ia conflict with his official duties. 

(10) Jothing contained iu subsection (9) prohibits: 

(a) inquiry concerning the citizenship or race of any 

eaployee or person if his citizenship or race is a statutory 

condition of his obtaining or retaining eaployaent; 

(b) a physician froa eliciting such iaforaation or 

authorizing such tests in the diagnosis or treataent of any 

such eaployee or person. on an individual case basis only, 
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when such physician considers such inforaation necessary to 

enable hia to deteraine whether or not such individual is 

suffering froa aental illness; 

(c) an officer of such departaent or 

advising any such eaployee of a specific charge 

agency fro• 

of sexual 

aisconduct aade against that eaployee and affording hia an 

opportunity to refute the charge; 

(d) an eaployee of a tazing aathority froa obtaining 

the aecessary inforaatiou to carry out the functions of his 

job; 

(e) an eaployer or other organization adainistering a 

pension plan or other plan for the benefit of the eaployee 

or his faaily fro• obtaining inforaation necessary to carry 

out the purpose of tae plan; 

(f) an eaployer obtaining inforaatioa necessary to 

coaply with the regnireaents of federal law; or 

(g) with regard to the ite•s contained in (9) (a) (Y) 

only, the reguire•ent of a full disclosure of assets and 

incoae by an elected official or the requireaent of a full 

disclosure of any aatter which aight tend to indicate a 

conflict of interest in respect to the perforaance of any of 

his duties by aay eaployee or applicant. 

(11) It is unlawful for any person to authorize or 

engage in the unreasonable surveillance of any individnal, 

group of individuals, or aeabers of any organization. 
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Officers and agents of public lav enforceaent agencies aay 

engage in surveillance provided that it does not continue 

beyond 211 hours without a written stateaent to the chief or 

director of the agency ezplaining the need for such 

surveillance. 

(12) It shall be unlawful for any officer. eaployee, 

or agent of the state of 8ontana. any of the local 

subdivisions, or any agencies thereof to attend a political 

aeeting for tne purpose of observing or conducting 

surveillance of an individual, group of individuals, or 

organization suspected of coaaitting or about to coaait a 

criainal offense unless there is probable cause to believe 

that the offense in question is likely to be coaaitted at 

the aeeting or in the ia•ediate vicinity of the aeeting 

.during the tiae at which the aeeting is being held; provided 

that nothing contained in this subsection prohibits the 

nonsurreptitious attendance at any aeeting of any peace 

officer or other person whose attendance at that aeeting is 

for the purpose of protecting, as authorized by lav, the 

security of any person lawfully attending the aeeting or 

participating in the aeeting. 

(13) It is unlawful for any law enforceaent 

organization to keep any records concerning political 

aatters with regard to any individual suspect present at any 

political aeeting. 
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Section 6. !arital or faailial privacy. (11 It is 

unlawful for any governaental unit or agency thereof to take 

any action vbich interferes vitb the right of a aarried 

couple: 

(a) to decide for tbeaselves whether to procreate 

children; 

(b) to use birth control devices and techniques 

consistent with reasonable aedical safeguards; or 

(c) to do any other act or vake any other choice 

consistent with the aarital relationship that does not cause 

bar• to each other or others. 

(2) lathing contained in this section prevents the 

state of !ontana froa proscribing abortion to the eztent 

peraitted under the constitution of the United States or 

prohibits a person froa publishing and distributt.g leaflets 

or other aateria1 relating to the above aatters. 

(3) It is unlawful for any person to interfere by 

force. penalty. iaprisonaent. or threat of force. penalty. 

or iaprisonaent with the free choice of any individual to 

refuse or accept sterilization. This subsection does not 

apply to a medical doctor seeking covpensation for his 

services or acting in a reasonable manner to protect the 

health of his patient. 

(4) It is unlawful for any governmental unit or agency 

thereof to interfere vith the religious training and 

-21-

' 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1Q 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

guidance of an 

training and 

the existence 

interference. 

Section 7. 

' 

LC 0105/01 

nneaancipated child when such religious 

guidance is desired by both parents. without 

of coapelling societal interest for such 

Inadaissible evidence. Ercept as otbexwise 

specifically provided by statute. no evidence obtained as a 

result of any act or oaission aade unlawful under this act 

shall be received in evideace in 

other proceeding in or befoxe 

aay trial., 

any court. 

h-riaq. or 

grand jury. 

departaent. officer, a9eacy, requhtory body, o:r <1e<g:islative 

coaaittee without tk~ iafor•ed consent of the pe:rsoa or 

persons whose priYacy bas been illvaded. _ 

Section 8. Pena1ties. (1) E][Cept as otherwise 

specifically provided by statute. any parpose£a1 act or 

oaission aade unlawful under sections 3 or 4 of this act is 

pnnishable by fine of not aore tbau J1 ,000 or iaprisonaent 

of not aore than 1 year. or both. 

(2) Any act or oaission aade unlawful. uader sections 5 

or 6 of this act is punishable by a fine of not aore than 

$500 or iaprisonaent of not aore than 6 aontb&, or both. 

(3) Any electronic. aechanical. or other device 

aanufactured. asseabled• possessed. sold. or adwertised in 

violation of section 4(6) of this act aay be seized and 

forfeited to the state of !ontana. Upon proper court order 

obtained fro• a district court of proper jurisdiction. such 
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property shall be destroyed. 

Section 9. Cirll action. (1) A person whose privacy 

bas been invaded because of an unlawful act or oaission in 

violation of any of the provisions of this act aay file a 

civil suit in a district court of proper jurisdiction 

against any person who has covaitted the violation, 

including any governvental unit or agency thereof, and upon 

proper proof is entitled to: 

(a) an injunction or other appropriate order enjoining 

or restraining any violation of this act or reguiring 

coapliance here•itb; 

(b) an appropriate order requiring the offeading 

person to delete froa his file or files any iaforaation 

gathered iD violation of this act; 

(c) actual daaages, bnt not less than liqaidated 

daaages, coaputed at the rate of $100 for each violation £or 

each offender. Each day of a continuing interception of a 

•ire or oral coaannication and each day of a continuing 

surveillaDce in violation of this act is considered a 

separate violation •. If an action is brought against both an 

organization and its eaployees or agents, the injured party 

is not entitled to double recoyery. If other statutes 

provide specifically and exclusively for a different aeasnre 

of daaaqes or reaedy, this subsection does not apply •. 

(d) punitive or exeaplary daaages as set forth in 
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17-208, as aaended; 

(e) a reasonable attorney's fee and other litigation 

costs reasonably incurred. 

(2) It is not a necessary prerequisite to an action 

pursuant to this section that the injured party has suffered 

or been threatened with actual daaages. 

Section 10. Severability. If a part of this act is 

invalid, all valid parts that a~e severable froa the inYalid 

part reaain in effect. If a part of this act is invalid in 

one or aore of its applications, the par~ reaains in effect 

in all valid applications that are seYerable froa inYalid 

applications. 

Section 11. section 94-8-114, R.c.a •. 1947, is aaended 

to read as folloas: 

•94-8-114. PriYacy in coaAunications. (1) A person 

coaaits the offense of violating priYacy in coaaunications 

if he knowingly or purposely: 

(a) Geaaaai&a~- coaaunicates with any person by 

telephone with the intent to terrify, intiaidate, threaten, 

harass. annoy£ or offendr or 4&9 over the telephone uses any 

obscene, lewd£ or profane language or &&99ee~ suggests any 

le•d or lascivious actT or i;llii!IIHSB threatens to inflict 

injury or physical har• to the person or property of any 

personT.i 

(b) ~ ~ a telephone to atteapt to extort aoney 
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or any other thing of value froa any person7 or to disturb 

by repeated telephone calls the peace, quiet£ or right of 

privacy of any person at the place where the telephone call 

or calls ~ ~ received. The use of obscene, lead£ or 

profane language or the aakinq of a threat or lead or 

lascivious suggestions s~~l -a is priaa facie evidence of 

an intent to terrify, intiaidate, threaten, harass, aunor£ 

or offend. 

(ef Be .. w&s ea aaaaes •a ~a aeaeaaea ~f eae a£ aay 

~Aiiaa ale-*•--'• •• .... __..al •••.._ ...... •••• ... ••• • 
haaaa eeawae .... ea witi-aeti ~a kaawleire ei a~ paa~es tie 

u~e eea••••II'Nt- a &aliaeMi.ea Ill) ah.U aati apply tie ialJ . 

elestiel BE appaaatiel peel~• aeiiaaals BE eapleyeea ahBB sash 

Bliieial i&tlft aea tie paa&aaa speakiet atl pa~*i• aeat6Rts sa 

pBsa-a ti••• •-i•t .ai sea 1!-£1~. 

(I) l\\eapts hJ aeaAS ai .. , aa.-.aa, ia&\aeaBB\1 

e&a4Ei•aaaB, eE ia &BJ Btaeli' aaaaaa, aaaia, BE atl\eap\a te 

atl•eap\a tie leaEa .-a •••••• ai &BJ aii&Bio:Jaw whil&\ tiM 

eaae is ia aay tleleraaph aiiiee aa is haiar aeaei•ai tl~eaeatl 

BE seat! tlheaaiaaa1 aE aha aaea BE a~tl& .tie aaa 1 aE 

aeaaaaiea\e tie etlhaE& 1 aay iaia..a\iea sa ~tlaiaeia 
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aay paat taeEeef 1 aiiEassei tie aaethea paasea aitha~ tl&e 

peEaiseiea ai sash pe55ea, aalaae iiEaetei ta ie se kJ t~e 

lavfal eaieE ef a eeaFtl 

(f) Qpeae aE eeai& aE aaaees 'e ee saai aay seale& 

la~tep aet aiieassei te hiaselt 1 eitheatl ~aiRy aa .. aeiaei te 

ie ea ~f e~shee tlke veiteE ef sash letltee a& -~ . \he .peaaea 

\a Haa i\ is alliEeesei1 aail •••J peeeaa vJle·, ei.theatl \he 

Y..ke aatlheeAo\h pealish• _, e4ij \ha ae.atlaa~a ei. eaek 

(2) A person coayicted of the offense of violating ..e 
priYacy in coaaunications shall be fined not to exceed ~ 

a.aiEei Aallaea (S50~ or be iaprisoned 1D the county jail 

for a tera not to exceed ~~ aonths or both.•-

Section 12. Repealer. Sections 4l-119 and 111-120, 

a.c.a. 19~7, are repealed. 

-End-
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Approved by Committee 
on Highw•ys & Tr•nsport•tion 

SENATt Bill NU. 12 

2 INTRODUC.EO BY TOWE 

3 

,. A BILL ~UR AN A(.T E~TlTltO: "THE MONTANA PRIVAC.Y AC.T; TO 

j 1~PlEMtNT ARTIC.LE II• SEC.TION 10• OF THE CONSTITUTION; 

b AMENDING SEC.TlON 94-&-114• R.(..M. 1947; ANO REPEALING 

SEC.TIJHS 41-119 AND 41-120• ~.c.M. 1947.• 

ti 

'1 BE IT E~A(.TED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

10 Section 1. Short title. This may be cited as •The 

11 ~ontana Privacy Act•. 

12 Section 2. What right of privacy includes. The •ri~ht 

l3 of privacy• set forth in section 10 of Article II of the 

14 Montana constitution includes ~UI_IS NOT LIMITEU-IQ: 

1~ {1) privacy of the home and other private places; 

16 {2) privacy of communications; 

11 (3) privacy of the mind; and 

18 {4) privacy of the marriage and family. 

19 Section 3. Privacy of the home and other private 

2ll places -- definitions. (1) As used in this section the 

Ll following definitions a~ply: 

t_(_ (3) "Home or oth~r ~rivate places• mPans a oPrson•s 

23 dwelling or any other place or area where one may reasonably 

24 expect to be safe or protected from casual or hostile 

2:> intrusion or surveillance. The term includes hut is not 

S E C 0 tl D R E A D 1 N G 
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l imit~a to a person's residence or other enclosed habitat or 

a garaqe. barn. or other outbuildino connected with a 

residence; a .notel., hotel,. or room; an automobile or ot:her 

enclosed vehicle or boat; an office, warehouse, or nther 

co.,mercial buildino or area in a buildin~ into which the 

public is not invited; a compartMent in a public toilet or 

batn house, a locker or desk drawer or any other similar 

enclosure. The term does not include a place to which the 

public or a substantial part thereof has access or any such 

place or area not under the lawful control or possession of 

the person assertion the riaht of privacy. 

(b) "Enter" 18eans to physically enter or in any other 

manner to accomplish a sufficient entry by the use of any 

device or otherwise so that the contents, sounds. events, 

activities, or persons therein which a person has a 

reaso~able expectation of keepin~ private can be observed, 

pnoto~raphed• recorded, heard, or otherwise uncovered. It 

shall also mean the trespass on property for the puroose of 

gaininG or attempting to qain such entry. 

(2} Except as provided in subsection (3) of this 

sect ian. it is unlawful for any person, includinJ any ~g~nt 

or emoJoyee of any novern~ental unit, to ent?r a ho~e or 

other ~rivate place for any purpose. Each entry by each 

person constitutes a senarate offense. 

(3) Subsection (2) does not apply to any trespass or 
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entry obtained by: 

(a) any person after consent is freely oiven by a 

pro~er 8dti+~ person, either PXpress or implied, except 9 when 

entry is by aqents or enool oyees of a oovernlll<>ntal unit. 

consent may not be im~lied unless the person qivino the 

consent is a~are tha~ consent may be withhD.ld. The 

exception for aqents or employees of a Qovernmental unit 

does not apuly to undercover aqents or nonuniformed 

employees of a public law enforcement agency. 

(b) agents and emoloyees of the United States actinq 

under lawful federal authority; 

(c) agents or employees of the state or of local 

governmental units acting under the authority of a valid or 

apparently valid search warrant, writ of attach~ento writ of 

execution• or other writ or order lawfully obtained under 

proper legal process or making a lawful search incident to a 

1 awful arrest; 

(d) a landlord or other person having a cl ~i~ to such 

a plar.e to the extent necessary for the rightful exercise of 

protection of such claim. For this purpose. a l~ndlord or 

other l~wful claimant to leased premises has th~ right of 

inspection only at reasonable times and only ~soften as may 

be reasonably necessary to protect the property over which 

he ex~~cises such claim. 

(r,) any person whose sole ourpase is to render 

-3- ~B 12 

£ 

~ 

" 
" 
b 

7 

6 

~ 

10 

11 

12 

13 

14 

l::i 

lo 

17 

18 

l9 

lO 

<:1 

2<' 

.23 

24 

25 

s.- OOll/02 

assistance whenever there are reasonable qrounds to believe 

tne premises are in dan~er of fir~ or other c~lamit¥; 

{t) any person in case of an emerq~ncy whenever there 

are reasonable orounds t~ believe the occup~nt needs 

immediate assistance to ~void bodily injury or further 

physi r.al illn<>ss or injury; 

{ •J any employe@ or a~ent nt a ousiness requlated 

unddr the orovisi~ns of Title 70t R.C.M. lY47. when ~ctin~ 

in co~pl i~nce with ~ny rule or order 3Uth~rizec by the 

public service commission pursuant to th~ provisions of 

Title 70, RoCoM. 1947; 

(h) any person acting under the authority and within 

tne scope of a right of lawful inspection qranted by law. 

Lll ANY BONA f!D~MEH_lh_IHE IMMEDIATE C~PANY UE 

LML.t.:i.E!lf;CEHENT Of.Ell.E.BLOBTA INING ENTRY utW..E.IL_A_UU.lLJ.Il!. 

AfU..r.E.bllL_j(Al.liLSU!tl:~ARRANT OR ItLI..I::IF IMMEDIAILCOt1PANY 

J.ILL..A .,_E_HEJJ&.C..E.!:I.E!iLaf: U!:t.B..L.LAiiEI.!LLL!iAllUl:i!i.__fJtl&A NC t WHE:-; 

.lt:l..f.lS.t__!Lf.lllilfl'ill.JtlALA I:R IME HAS BEE.I'L~JJH!ill.If.ll.. 

Section 4. Privacy of communications -- d~finitions. 

(1) •or the purposes of this section 

definitions apply: 

the foil ow in<' 

(a) MContentsM, when used with respect to eny wire or 

oral communication, includes any information concerning the 

identity of the parties to such communication or the 

existence. substance. purport, or meanino of that 
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co~munication. 

(b) "Elect~nnico mechanical, o~ othe~ device• means 

any device o~ appa~atus which can be used to int~~cept a 

wire ~~ oral communication othe~ than: 

(i) a telephone o~ telegraph instrument, equipm~nt~ or 

facility or any component thereof fu~nish2d to the 

subscri~er or use~ for ordina~y telephone or teleq~aph use 

or used by a communications common carrier in the ordinary 

cou~s~ of its business; o~ 

(ii) a hea~ing aid or similar device bein~ used to 

correct subno~mal hearinq to not better than normal. 

(c) •Intercept• means the acquisition of thP contents 

of any wire o~ oral or w~itten coMmunication WHILE SUCH 

!:illl&!lil.CAI.L.L!:l IS BEltili__L.ONOUCTEO D!Lilff!lliE.JL3EACHES THE 

~dlfb~EU_RECEIVER frR--~~ER~ through th~ use of any 

electronic, mechanical, or other device. by ooenino a s~ctled 

letter, or otherwise. 

(0) '
1 1'1.3 i 1 cove~sn means the information received by 

copyinQ or retainin1 some or all of the informat.ion 

contained on the outside of a sealed envelo~e containing ~ 

wrjttcn communication. 

(<>) "Ural co-:flrnunicnti"Jn" lf'.P-lnS any oral co"'muni~::.tinn 

uttererl by a person with an expectation that such 

com.111unication is not subject to int-erception., under 

circu.nstances justifyinQ such expectations. 
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(t) "PersonM means any employee or ~~ent of the state 

of Hootana o~ any political subdivision the~eof ~nd any 

indiviaual, pa~tnershioo association, joint-stock company, 

trust, or corporation. 

(g) ""ire communication• means any communication made 

in wnole or in part by aid of wire, cable, o~ othe~ 

connection fu~nished or ope~ated by any oerson engaged as a 

common car~ie~ or public utility in providino or operating 

such facilities to~ the transmission of comMUnication. 

{h} MWritten communication• means any letter o~ othe~ 

writt9n message prepa~ed for delivery th~ough the United 

States ~ail o~ for delivery by any othe~ means with the 

e~pectation that such communication is not subject to 

interception, under circumstances justifying such 

expectations. 

(2) Except as provided in subsection {4) of this 

secti~n, it is unlawful for any person not a oarty to the 

comDunication to purpnsefully intercept, to attempt to 

inte~cepto o~ procure any other person to inte~cept or 

attemot to intercept any wire or or~J or written 

com~unication without the consent of both the senoer and the 

r~ceiver of the c~mmunication or., if more tnan two p~rti~s, 

wit~out the consent of ~11 ~arties to the com~unic~tion. 

(3) Except as provided in subsection ('t) of this 

S?ctiDn~ it is unlawful tor ~ny person to ourrosefully 
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disc1Dse or use or att~mot to disclose or use tne contents 

of any wire or oral or written communicatiGn knowinry or 

h3vin~! reason to know that such information was obtain~d in 

violation of subsectiDn (2) of this section. 

(4) The provisions of subsections (2) and (3) do not 

apply to: 

[a) aoents and employees of the United States actinq 

under lawful federal authority; 

(b) an operator of a switchboard or an officer. 

employee, or ag~nt of any communication comMon carrier whose 

facilities are used in the transmission of a wire 

communication with respect to the interception. disclosure. 

or use of that comMUnication in the normal course of his 

employon'!nt while engaged in any activity which is a 

necessary incident to the rendition of his service or to the 

protection of the rights or property of the carrier of such 

communjcation• provided, that communication common carriers 

may not utilize service observing or random monitorino 

except for mechanical or service quality control checks; 

provided, further, that the line of any subscriber of a 

teleph~ne company may not be monitored by a teleohone 

compa~y for the purpose of service ohservin~ or random 

monitoring. except phone communication to or from the 

telep~orte company. if the subscriber so reouests in writino 

to the telephone company. Anv subscriber may so.ek an 
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injunction in the district court to prevent such service 

observino or random monitorinq. Nothing in this suhsection 

pronj )its any office~ or em~loyee of a co~munications common 

carrier., in tne testinq. maintenance. and re?air of its 

equipment. fro~ monitorino any line for the ourpose of 

determining the existence of telephone communications on the 

1 ina or det~rminina wllether the 1 in~ is ~ro~e~ly 

functioninq. The public service com~ission shall require 

that ~ach teleohone comoany operatin1 in this state• 

including nonrequlated cooperatives• file annually with it a 

complete report of all service-observinq activity. if any. 

carried on by such telephone company. includino any rules 

adopted by such company for such purpose. The reoort may 

incluje. for the purpose of service-quality control of phone 

communications to or fro• telephone ~ompanies only. a 

summary estimate of the total number of ohservations. The 

report shall be made available to the public; 

(c) an employer or a properly authorized ag••nt of an 

employ<>r •onitorinq a telephone conversation of "" e'llployee 

relating to his employment provided the employee h~s been 

infor~ed of the pDssibility of such monitorinG; 

[ol properly authorized persons connected with tho 

function of billinq or allocation of charges made for such 

se~vices, with reD~rd to the existence of wire 

communications only; 
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(e) persons investigating the use of telephone or 

telegraph equipment in the co~mission of a crime, upon 

consent of at least one party to the conversation; 

(f) telephone calls received by law ~nforcement 

officers. police stations. and fire stations. provided 

affirnative efforts are made to inform the public by 

publication, posters, or otherwise that sucn calls are 

recorded; 

(g) a person properly authorized by the receiver of 

written co11-munications to open and receive such 

communications on the receiver's behalf; 

(h) law enforcement officers or agents in connection 

with the use of undercover agents or employees, provided at 

least one party to the conversation has consented. 

(5) It is unlawful for any person to obtain mail 

covers, except upon a casual basis for the ?Urpose of 

ootaininq an address of the sender or receiver, except when 

the cove~s are rec~ived from fed~ral authorities "h" 
properly obtained tne c~vers pursuant to fe1eral law. 

(6) Except for use by public law enforcement officers 

and a~~nts in the performance of their official duties and 

in contormance with this act, it is unlawful to purpos~fully 

manutacture. assemble, possess, sell, or advertise for sal~ 

any electronic, mechanical, or other device, knowinq or 

havin1 reason to know that the design of such o~vic~ renders 
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it primarily useful for the purpose of the surreptitious 

interception of wire or oral communications. 

(7) Without the consent of the p~rson seeking 

professional advice.- it is unlawful for 

purposefully disclose or use the contents of 

oral or written communication, whether 

communication has been intercepted in 

any person to 

any ..,ire or 

or not sucn 

violation of 

subsection ( 2) of this section, if the communication was a 

part of a bona fide privileged relationship between a 

medical doctor and his patientw an attorney and his client, 

a minister or clerqyman and his penitent or counselee, an 

accountant and his client, a school counselor and his 

counselee, a teacher and his student, a psychologist and his 

cliento or a management consultant and his client, when the 

comMUnication was 9iven with the reasonable expectation that 

such communication will remain confidential. ~othing 

contain~d in this subsection prohibits the disclosure of 

such contents by the orofassional person: 

(a) to advance th~ cause of the client or other person 

seeKing advice for which the advice was sought; 

(o) to his collea~ues or other professional p~rsons to 

orovide better and more como1ete advice or assistance; 

(c} to his employees wnen necessary for thP efficient 

operation of his office; 

(d) to properly administer a public m~dical assistance 
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p~og~am. to the extent necessa~y for such administ~ation; 

(e) to collect a fee f~om the client, to the extent 

necessa~y to establish his ~iqht to such fee; 

(f) to p~event the co~mission of a felony; o~ 

(o) to defend a claiM o~ co~plaint filed by the client 

against a professional oerson. 

(8) It is unlawful to compel disclosure. by force, 

penalty, or imprisonnent, or threat of force, penalty, or 

imprisonment, of the contents of any wire o~ oral or written 

communication between a husband and wife or between either 

of them and their une•ancipated children that took place 

while a bona fide and lawful family relationship existed 

under a reasonable exoectation that such coMMunication would 

remain private and confidential. Fo~ the purpose of this 

section the dissolution of a marriage does not affect the 

bona fide and lawful family relationship between either 

parent and his unemancipated children. This section does not 

preclude compelling testimony p~operly relevant to the 

issues in any court proceeding involving a complaint by one 

me•ber of the faMily and particioant in the communic~tion 

against ~~other family membe~ and participant, includin~ a 

cri•inal coMplaint made on behalf of one or mo~e such 

members and participants. Further, this section does not 

precluoe out-of-court interviews ~elatinq to such complaints 

conducted by law enforcement officials upon consent of the 
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Section 5. Privacy of the mind 

The lcaislature finds that each 

protective zone or a ?rivate encl~ve 

his oersonality, and his inner 

SB 0012/02 

and personality. (l) 

person has a rioht to a 

protecting 

life which 

reasonable expectation that certain private 

his mind, 

justifies a 

facts and 

infornation about himself will not be improrerly disclosed 

or publicized. A person's thoughts, sentiments, ~motions, 

sensations, religious beliefs• philoso~hical beliefs, and 

political beliefs clearly fall into this protective zone. In 

addition, certain other facts• either singly or in 

accumul~tion, are sufficiently private to justify a person 

in expecting that they will not be disclosed without his 

consent. In this connection, the •ore embarrassing the fact 

or facts and the aore likely they will expose a person to 

infamy and disgrace, the closer they are to the core of the 

protective zone or private enclave referrPd to above. A 

.fE.B.s.Q~_l!Al:_IUllL_I:Ill_IUGHI Of PRIYACX _ll_~LUNTARIU 

E&UiiQ!Nk_INf~LlDN_!O A REpBESENTATIYE OF THE NEWS MEDIA. 

A~-S~~ER_MAQf_AfiER THE INEQRHATION HAS BEEN PROVIDED 

liA.Y_M:U_af_&£¥Jllll2a 

(2) For the purvose of this section, the followinr. 

definitions apply: 

(a) •organization• means any profit or nonprofit 

c<>rporat ion, partnershiot proprit>to~snipo or other 
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o..-ganization, including the state of ."'ontanao its 

departments and local subdivisions and thei..- boa..-ds, 

agencies, commissions, and bureaus. 

{bl •Penalty• ~eans any fine, loss of ..-i~hts, loss of 

p..-ivileges, o..- loss of employment • 

{cl '"Political meeting" means any meeting at which 

candi~ates fo..- political office a..-e chosen or a principal 

purpose of which is to pei'"Git candidates in a prima..-y 

election o..- in a general elec.tion to add..-ess the public or 

answer questions fl'"om the public. 

{d) "Private thoughts, senti-ntso 

sens.ati ons, 

political 

sensations, 

political 

religious 

beliefs• a..-e 

..-eliqious 

beliefs that 

beliefs, philosophical 

thoughts, sentiments, 

beliefs, philosophical 

the holder has a 

expectation will not be disclosed. 

emotions., 

beliefs, or 

emotions., 

oeliefso o..

reasonable 

(e) vsu..-veillance" means the continuous sur..-eptitious 

observation of any p~..-ticular individual o..- group of 

individuals or members of a sin~le organization without 

their knowledge and consent. It includes the •aintenance by 

any g3ve..-nmental unit, agency, employee, or aaent the..-eof of 

any file of information about a pe..-son 01 group of persons, 

qathe..-ed p..-imarily and substantially without the oerson•s o..

group•s participation or knowledge, the gathe..-ing and 

maint~oance of which information is not otherwise authorized 
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by law. Each ent..-y of information in any such file is 

considered to be one •act of su..-veillance• as that term is 

used in this section. 

If l "Private organization charged with disoensinq ~ 

governmental benefit• means an o..-ganization that dispenses a 

thing of value to the public or some segment the..-eof under 

contr~ct or agreement with a governmental unit or aqency 

thereof. For this pu..-pose, obtaining a license o..

certificate of authority is not conside..-ed such a contract 

or agreement. 

(3) It is unlawful for any person to CO!Rpel 

disclosu..-e. by fo..-ce, penalty, o..- imprisonment, or threat of 

force• penalty, o..- imprisonment, fro. an individual of his 

privat~ thoughts, 

religious beliefs, 

beliefs, except in 

sentiatents, 

phi 1 osophical 

proper leqal 

i ndivioua1 has himself made such 

e111otions~ 

beliefs, or 

proceedings 

items the 

1 itigation or the issue h~s been p..-operly raised 

of th~ natu..-e of the ~roceedings. 

sensations. 

ool i tical 

where such 

subject of 

by virtue 

{4) It is unlawful for any qove..-nmental unit o..- aqency 

thereof or any private organization charged with disoensinq 

a novernmental benefit to require f..-om any individual, as a 

condition for the receiot of any position or emoloyment o..

the enjoyment of any rioht or other benefit, an oath, 

affir~ation, or test that probes into such individual•s 
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religious, political, or philosophical beliefs. 4 simple 

oath or affirmation in the langua~e of Article 111, section 

3, of the ~ontana constitution does not violate this 

p~ovision. 

(~) It is unlaNful for any governmental unit or agency 

thereof or any private organization charged with dispensing 

a governmental benefit to require without exoress 

legislative authorization: 

(a) a disclosure of religious, philoso?hicalo or 

political bel ie·fs frolll any individual as a condition for the 

receipt of a benefit or the enjoyeent of a right of his 

membership in or affiliation with or attendance at meetings 

of any association, group, or other organization, the 

disclosure of which may reasonably amount to a disclosure in 

part and against his Nill; or 

(b) a disclosure from any associations groups or 

organization of the names and addresses of any one or more 

of its ~mbers, provided privacy is necessary for the 

undertaking and continuation of the lawful activities of the 

associations groupo or organization. The determination of 

whether or not such an individual or association is entitled 

to claim privacy 

judge or a district 

pr-oceeding. 

under this subsection shall be made by a 

court in camera in a proper legal 

(6) It is unlaNful: 
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(a) for any person or governmental unit or agency 

thereof to require as a condition of employment or continued 

employment that an applicant or employee submit to a 

polygraohic detection deception test, co~only ~nown as a 

lie detector test, or to questioning under the effect of 

sodium thiopental or to any other test or questioning by 

means of any mechanical device or chemical substance. It is 

not unlawful, however, for qualified operators to use 

polygraphic detection deception tests and their results for 

law enforcement investigation or personnel recruit•ent for 

law enforce.ent upon the consent of any person taking such a 

test. 

(b) for any person or governaental unit or a~ency 

thereof to discharge any employee solely because of an 

opinion or alleged opinion that the employee did not tell 

the truth during a polygraph detection deception test or 

questioning under the effect of sodium thiopental o,. any 

other test or auestioninq by means of any mechanical device 

or chanoical substance. except where a valid and voluntary 

stipulation has been executed by the emoloyer and the 

employee prior to such examination; 

(c) 

cri•inal 

either 

for any court in the course ot 

trial, or pretrial proceeding 

the plaintiff or the defendant 

any civil trial, 

to require that 

submit to a 

polygraphic detection deception test or to Questioning under 

-16- SB 12 
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the "ffect of sodium thiopental o~ to any othe~ test o~ 

questioning by means of any mechanical device o~ chemical 

s.-ubst-::wncei or 

(d) fo~ any examine~ o~ operate~ of any polyq~aph or 

othe~ mechanical device o~ a person who administe~s a 

chefllicdl substance or an assistant or any other person made 

~rivy to such info~aation to disclose or use any information 

acquired during the conduct of such test without the consent 

of the person examined. 

(7) Subsections Cc) and {d) of subsection C6J of this 

section do not prohibit any test and the disclosure of 

info~aation from any test performed pursuant to 32-2l't2.l 

through 32-2142.3. 

(8) It is unlawful for any qovernmental unit or aqency 

there~f or any p~ivate organization charged with dispensing 

a gove~nmental benefit to 

condition for employment 

~equi~e any individual, as a 

or the enjoyment of any right or 

oth>r oenetit, to t~k~ 3 psychological personality invento~y 

test such as the Minnesota multiphasic pe~sonality 

i nvento~y, the Minnesota counseling invento~y, o~ the 

~dwards personal o~efe~2nce schedule, unless such tests are 

used only fo~ statistical purposes and the results a~e not 

indiviuually identifi 'ible. The unit, ag<>ncy, or 

orqanization must first have published regulations pu~suant 

to- the ~ontana Administrative P~ocedure Act or, j f 
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i~applicable, in a mann~r similar thereto, setting forth the 

compelling interest that outweighs this intrusion on an 

individual•s ~rivacy. 

191 

section-.. 

Except as S?t forth in subsection {10) of this 

it is unlawful for any officer of any executive 

department o~ executive aqency of the state of :~ontana or of 

any local subdivision or aqency thereof or any person acting 

o~ purporting to act under such office~•s authority to 

require or request or to attempt to require or request any 

employee of the department or agency o~ any person applying 

for such employment to: 

(a) answer any questions designed to elicit from him 

info~mation concerning: 

(il his race, religion, or national origin or the 

race, religion. o~ national origin of any of his forebears; 

(ii) his pe~sonal 

conne=ted with hi~ by 

relationship with 

blood o~ ma~riage, 

any person 

except when 

necessary to disclose nepotism as defined by law; 

(iii) his ~eligious beliefs or p~actices; 

jiY) his attitude o~ conduct with respect to sexual 

matters; 

jY) his orope~ty, incomey or other assets; source of 

income or liabilitjes; or his pe~sonal or domestic 

expenditures or those of any member of his household; or 

{t) make a ~eport conce~ning any of his activities or 
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undertakings unless such activities or undertakings are 

related to the performance of his job or to the develooment 

of ad1itional qualifications for his job or unless there is 

reason to believe that he is engaged in outside activities 

or e•oloyment in conflict with his official duties. 

(101 Nothing contained in subsection {9) prohibits: 

(3) inquiry concerning the citizenship or race of any 

employee or person if his citizenship or race is a statutory 

condition of his obtaining or retaining employment; 

(b) a physician from eliciting such information or 

authorizing such tests in the diannosis or treatment of any 

such employee or person, on an individual case basis only, 

when such physician considers such information necessary to 

enable him to determine whether or not such individual is 

suffering from mental illness; 

(c) an officer of such department or agency from 

advising any such employee of a specific charge of sexual 

misconduct aade against that employee and affording him an 

opportunity to refute the charge; 

(d} an employee of a taxing authority from obtaininn 

the necessary infor~tion to carry out the functions of his 

j~; 

(el an employer or other organization administering a 

pension plan or other plan for the benefit of the eaployee 

or his family from obtaining information necessary to carry 
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out tne purpose of the plan; 

{f) an employer obtaining information necessary to 

comply with the requirements of federal law; or 

(g) with reqaro to the items contained in (9)(a)(v) 

only, the requirement of a full disclosure of assets and 

incom~ by an elected official or the requirement of a full 

disclosure of any matter which might tend to indicate a 

conflict of interest in respect to the performance of any of 

his duties by any employee or applicant. 

(11) It is unlawful for any person to authorize or 

engage in the unreasonable surveillance of any individual. 

group of individuals. or members of any orqanization. 

Officers and agents of oublic law enforcement agencies may 

engage in surveillance provided that it does not continue 

beyond 24 hours without a written statement to the chief or 

director of the agency eKplaining the need for such 

surveillance. 

{12) It shall be unlawful for any officer, employee. 

or a1ent of the state of Montana, any of the local 

subdi~isions. or any agencies thereof to attend a oolitical 

meeting for the puroose of observing or conducting 

surveillance of an individual. group of individuals. or 

organiz3tion suspected of committing or about to commit a 

criminal offense unless there is probable cause to believe 

that the offense in question is likely to be committed at 
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the •eeting o~ in the immediate vicinity of the meeting 

du~in~ the time at which the .eeting is being held; p~ovided 

that nothing containej in this subsection prohibits the 

nonsu~reptitious attendance at any meeting of any peace 

officer or other person whose attendance at that meeting is 

fo~ the purpose of protecting, as authorized by law, the 

secu~ity of any person lawfully attending the meetin~ or 

participating in the meeting. 

(13} It is unlawful for any law enforcement 

organization to keep any records concerning political 

matte~s with regard to any individual suspect present at any 

political meeting. 

Section 6. ~a~ital o~ familial privacy. (l) It is 

unlawtul for any qovern•ental unit or agency thereof to take 

any action which interferes with the right of a •arried 

coupl~: 

(a) to decide for themselves whether to ~recreate 

children; 

(b) to use birth control devices and techniques 

consistent with reasonable medical safeguards; or 

(c) to do any other act or make any other cnoice 

consistent with the m~rital relationship that does not cause 

nar~ to each other or others. 

(2) Nothing contained in this section prevents the 

state of ~ontana from proscribing abortion to the extent 
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permitted under the constitution of the United States or 

prohibits a person from publishing and distributino leaflets 

or ot~er material relating to the above matters. 

(31 It is unlawful for any person to interfere by 

force, penalty, iaprison•ent, or threat of fore~, penalty, 

or im?risonaent with tha free choice of any individual to 

refuse or accept sterilization. This subsection does not 

auply to a medical doctor seeking compensation for his 

services or acting in a reasonable aanner to protect the 

health of his patient. 

(4) It is unlawful for any govern•ental unit or agency 

thereof to interfere with the religious training and 

guida,,ce of an une .. ancipated child when such rei igious 

training and guidance is desired by both parents, without 

the existence of comoelling societal 

interference. 

interest for such 

Section 7. Inadmissible evidence. Except as otherwise 

specifically provided by statute, no evidence obtained as a 

result of any act or omission made unlawful under this act 

~ha++ dAl be received in evidence in any trial, hearing, or 

other proceeding in or before any court, ryrand jury, 

d~partmento officer, 3gency. reoulatory body, or legislative 

committee without the informed consent of the person or 

persons whose privacy has been invaded. 

~ection s. Penalties. { 1) Except as otherwise 
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s~ecifically ~rovided by statute. any ~urposeful act or 

omission •ade unlawful under sections 3 or 4 of tnis act is 

punis~able by fine of not more than $1,000 or imprisonment 

of not more than 1 yearo or both. NO SUCH ACT OR OMliSI~ 

£~dAijLE UNLESS IT IS fiRST ESTABLISHED_IHA!__IHE ACCUSED 

££&~~ KNEW THE ACI_UB OMISSION WAS UNLAWFUL. PROOF Of SUCH 

~~GE MUST BE ESI&aLlSHEP AS AN INPEPENUEOCI__EACT AND 

~[ BE INFER~ PRESUMED. 

(2) Any act or omission made unlawful under sections 5 

or 6 of this act is ~unishable by a fine of not more than 

$500 or imprison-ant of not more than 6 .anthso or Doth. BD 

~~_A~ OR QHIS~QH__L£ PUNISHABLE UNLESS II IS FIRST 

Ei!ABLlSHEQ THAI IHE_ACCUSEQ PERSON KNEW THE ACT OR QHISSION 

~-U~AWfUL. pROQf OF SUCH KNOWLEDGE HUST BE ESTABLISHED AS 

AtiL~Uf£E~fACT AND CANNOT BE IHFERREQ g£ PRESUKEQ. 

(3) Any electronic. mechanical• or other device 

manufactured. assembled, possessedo soldo or advertisPd in 

violation of Lsection 4J(6) of this act may be seized and 

forfeited to the state of Montana. Upon pro~er court order 

obtained from a district court of proper jurisdiction. such 

property shall be destroyed. 

5ection 9. Civil action. (l} A person whose privacy 

has been invaded because of an unlawful act or omission in 

violation of any of the orovisions of this act m3y file a 

civil suit in a district court of proper jurisdiction 
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against any person who has committed the violationo 

incluoin9 any governMental unit or agency tnereofo and u~on 

prooer ~roof is entitled to: 

(a) an injunction or other appropriate order enjoininq 

o~ rastraining any violation of this act or requirinq 

compliance herewith; 

(b) an ap~ropriate order requiring the offendinq 

person to delete from his file or files any infor~ation 

gatnered in violation of this act; 

(c) actual damages. but not less than liquidated 

damages, coMputed at the rate of $100 for each violation tor 

each offender. Each day of a continuinq interception of a 

wire or oral communication and each day of a continuing 

surveillance in violation of this act is considered a 

separate violation• If an action is brought aqainst both an 

organization and its employees or agents, the injured oarty 

is not entitled to double recovery. If other statutes 

provide specifically and exclusively for a different measure 

of da~ages or remedy, this subsection does not apply. 

(d) punitive or exemplary daMages as set forth in 

17-208. as amended; 

(e) a reasonable attorney•s fee and other litiqation 

costs reasonably incurred. 

(2) It is not a necessary prerequisite to ~n action 

pursuant to this section that the injured party has suffered 
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or been threatened with actual damaqes. 

Lll-_llAaa&ES MAY NUT BE AWARDED UNDER SUaSECTI~~!L~ 

lliLUUIU-iti:ID:L~T ilR OHISS I Or. COMPL !\I NED Of__illl.U.L.Il_Ii!ll 

.t1L....Uri1..81tfUL... IF CONSEj,l HERE GI YEN BY A PBUPER...ll!l.iC.!LA.tlQ 

.l!ldE!LlliE.._ACCIISED PEiiS..Qtt_ACIED UNDER A ll.EASONABLY FORMED, 

ALTHOJGH HISTAKENo ~PRESSION THAT SUCH CONSE~T WAS G~ 

~tll~~£IION DOES NOT APPLY TO AN AGENI....UR EMPLUY~ __ QE__A 

.lliVLE&~lALU.IULA!...ll.tlG IN THE COURSE OF HIS EI1Pl.lll1if.tH_._ 

Section 10. Severability. If a part of this act is 

invalido all valid parts that are severable from the invalid 

part reaain in effect. If a part of this act is invalid in 

one ~r more of its applications, the part remains in effect 

in all valid applications that are severable from invalid 

a~plications. 

Section 11. Section 94-8-114• &.c.~. 1947• is amended 

to re~d as follows: 

~94-8-114. Privacy in communications. ( 1) A oerson 

com.ui t:s the offense of viol at i nq n r i vacy in com.,un i cations 

if he knowingly or purposely: 

(a) t~~s~~ communjcates witn any oerson by 

t~lepnon~ with tne intent to terrifyo inti~idate, threaten, 

narass, annoy 1 or offendy or ~~ oyer the~~b2~~~ any 

obsce~e, lewd 1 or protane language or ~u~~~ ~~ any 

lewd or lascivious acty or th~teft threatens to inflict 

injury or physical harm to the oerson or property ~f any 
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person"i 

[b) Yse~ ~ a telephone to atte•pt to extort money 

or any other thing of value from any persony or to disturb 

by repeated telephone calls the peaceo quiet 1 or right of 

privacy of any person at the place where the tele~hone call 

or calls -~~e a£~ received. The use of obscene, lewd~ or 

profane language or the making of a threat or lewd or 

lascivious suggestions ~~++-ee ~ prima facie evidence of 

an intent to terrify, intimidate. threaten, harass, annoy~ 

or offend. 

~t--Reee~<h--'"'--ee~He~-te--ee-~eeM"de.t-~-tri'-ftftY 

n+dde.-Heet-rett~--ehen i esl lfe w-i-ee--wft+ett--~"'"=~~--e 

ftltllll!ft-eerw<!1"!Hii:+<tft--wrll'leut-t+le-ltftew~e-~++,..,.,.ff_-t& 

t~MIYe~sat+on..--!rab~+en 1 c t !lh!t++---net-~-ttt--tttt+y 

e+ee~d411"-"!'IH>-Ht~<l-~bf.-i-e-cf'f';..,+eh-.,.,.--~~wfter't-ttd'l 

t~s~er~pt~cn--&r--~eerd+~s--dene in the-per~ermenee-.,~ 

e~+e+e+-duty~-nep-te-per~ens-speek+ng-st-pub++e-~+n~-e~ 

pe-r"~e...-s~~...,-..srn+ftq-ef'-~1'1-f<eeere+~ 

tet--Att@ftlp"'-lty--me---ef'--ftfty--1M!etrin~--;..,--nty 

e&ntr+Yeneey--er--+n-eny-ether-meftfte~y-reed~y-er-et~ts-te 

~ese-sny-~~~e-r-f.eern-tfte-~Oft~nts--t~~.--wft+~-tl'le 

~sme--+~--be~~--ent--OYer-~-te+e~~-++n~-er~M"~-e~ 

sttem~ts-te-+esrn-tne-eeftte~~eny--~~.,"l~--wl'l++~t-tfte 

~sme-+~-+~sny-te+eM"spi'l-ef'f+ee-er-~~-be+~-r~e+~d-tfterest 

e~--~ftt--tne~f'r&~--er--wl'le--u~~--e~tt~~-te-~~-er 
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eeaeUft+eete-~o-e~he~~y-~ny-~n~~~en-~e-e&t~~d~ 

2 t~t--a+se+e~e~-~~-een~e~~~-e-te+~reph+e-m~~-er 

3 eny-p~~-the~ee~y-edd~e~ed-~o-~her--~e~~n---+the~--tft@ 

~ ~~m+~~en--eT-~eh-~~eny-un~~-d~~eeted-te-de-~-by-tne 

5 +ewTa+-e~der-~-e-ee~~-

6 tTt--9~~-er-reed~-e~-eea~~tft--be--~&d--eny--~ee+~ 

+e~~e~-.... ~-edd~~~d-~e-tli-•,eH.-w+~hea~-b.,~ng-ftatnet'-H!ed-te 

S do--,e--by-e+~et'-~h@-w~~er-~~n-+et~et"-et'-by-the~et"~en 

9 te-~e-i-t-+'-e~~edy-en6-e¥et"y-~~en-wfto7--w+~fteat--~~ 

1 o +-Ht..--eati'to~i--t.,...--pat>+i-~~--Miy--ei'--~e.mt--~~aen 

11 +e~-knew+~-the~--t~@-bet!!'ft-ttn+s.Ta++y-..petted• 

12 (2} A person convicted of the offense of violating ~e 

13 privacy in co .. unications shall be fined not to exceed ~+Ye 

1~ h~ed--do++~~--tSSOot or be ieprisoned in the county jail 

15 for a ter• not to exceed ~-t6t •onths or both.• 

16 

11 

Section 12. Repealer. Sections 41-119 and 

R.(.Mo 19~7• are repealed. 

-End-
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SENATE Bill NO. 12 

INTRODUCED BY lOWE 

A Bill FOR AN ACT ENTITLED: •THE MONTANA PRIVACY ACT; TO 

IMPLE~ENT ARTICLE II, SECTION 10, OF THE CONSTITUTION; 

AMENOI~G SECTION 94-8-114, R.C.M. 1947: AND REPEALING 

SECTIONS ~1-119 A~O ~1-120, R.C.M. 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. This •ay be cited as "The 

Montana Privacy Act•. 

Section 2. What rioht of privacy includes. 

of privacy• set forth in section 10 of Article 

The •right 

II of the 

14 Hontana constitution includes BUT IS NQT LIMITED TO: 

15 

1o 

11 

16 

19 

.w 

2l 

2l 

23 

24 

tl• privacy of the home and other private places; 

(2) privacy of coamunications; 

(31 privacy of the ~ind; and 

(4) privacy of the marriage and family. 

Section 3. Privacy of the home and 

usea in this 

other private 

secti:m the places -- definitions. (1• As 

tollowing definitions apply: 

(d) "Hollie or other private places• means a person's 

dwellin1 or any other place or area where one may reasonably 

expect to be safe or orotected from casual or hostile 

2j intrusion or surveillance. The term includes but is not 

T H I R D R E A D I N G 
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limit~d to~ person's residence or other enclosed habitat or 

a garage, barn, or other outbuilding connected with a 

residence; a motely UR hotely--e~ room; an automobile o~ 

other enclosed vehicle or boat; an office, warehouse. or 

other co•mercial buildino or area in a building into which 

the p~hlic is not invited; a compartment in a public toilet 

or b~th house, a locker or desk drawer or any other similar 

enclosure. The term does not include a place to which the 

public o~ a substantial part thereof has access or any such 

place or area not under the lawful control or possession of 

the person assertinq the rlqht of privacy. 

(bl •Enter• means to physically enter or in any other 

aanner to accomplish a sufficient entry by the use of any 

device or otherwise so that the contents, sounds, events, 

activities, or persons therein which a person has a 

reasonable expectation of keeping private can be observed, 

photo~raphed, recorded, heard, or otherwise uncovered. It 

shall also mean the trespass on oroperty for the purnose of 

gaini,o or atte•ptinq to gain such entry. 

(21 except ~s provided in subsection (3) of this 

secti~n. it is unlawful for any person, includin~ any aqent 

or em~l oyee of any .~overnonental un ito to enter a hom<' or 

other ~rivate place for any purpose. Each entry hy ~ach 

p-er-son constitutes a S~IJdr..]te C'\ffense. 

(3) Subsection (21 does not apply to any trespass or 

-2- sa 12 



1 

l 

~ 

it 

5 

b 

1 

8 

9 

10 

11 

12 

13 

lit 

15 

lb 

17 

18 

1'1 

20 

ll 

22 

23 

Z't 

25 

entry obtained by: 

(a) any person after consent 

SIS 0012/03 

is freely given by a 

pro?er ada+~ person, either express or implied, except, when 

entry is by agents or employees of a qovernmental unit, 

consent 

consent 

exception 

may not be implied unless the person qivino the 

is aware that consent may be withheld. The 

for agents or employees of a 90vernmental unit 

does not apply to undercover aqents or nonuniformed 

eaployees of a public law enforcement agency. 

(b~ agents and eMployees of the United States acting 

under lawful federal authority; 

(c) agents or employees of the state or of local 

governmental units actinq under the authority of a valid or 

apparently valid search warrant, writ of attachMent, writ of 

execution, or other writ or order lawfully obtained under 

proper legal process or makinq a lawful search incident to a 

lawful arrest; 

(d) a landlord or other person havinq a claim to such 

a place to the extent necessary for the rightful exercise of 

prote~tion of such cl~i~ AND TO CLEAN ANQ MAINTAIN A eOTEL 

~&_~dOIEL_~. For this purpose, a landlord or other 

lawful claimant to leased premises has the riaht of 

inspection only at reasonable times and only as often as may 

be re~onably necessary to protect the property over which 

he ex~rcises such claim. 
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(e) any person whose sole purpose is to render 

assistance whenever there are reasonable grounds to believe 

the premises are in danner of fire or other calamity; 

(f) any person in case of an emergency whenever there 

are r~asonable ~rounds to 

immediate assistance to avoid 

physical illness or injury; 

believe 

bodily 

the occuoant needs 

injury or further 

(q) any employee or aqent of a business regulated 

under the provisions of Title 10, R.c.H. 1947, when actina 

in compliance with any rule or order authorized by the 

public service co~mission pursuant to the provisions of 

Title 70o K.C.M. 1947; 

(h) any person acting under ·~he authori~y and within 

the scope of a right of lawful inspection granted by law. 

ill ANY BONA flOE NEWSH~ IN THE IHMEPIATE CG~PANY Of 

.LMI_.dJ:toR£fl!fltl__QfEJ..C.f£L-'l.lil A IN I NG E:N TRY _ll::illEILA....l' All 0 OR 

AP.fAB~l.LLULI.~A&f..tL.h.A&RA!il OR Ht THE IHHEDIAh: L1l.liUl:iY 

~E_~~--~EMENT OfflCtBS LAWFULLY GAlKlHk_ENIRAhCE WHE~ 

IHfaf_lS EVIQENtE THAI A tRIMf_HAS BEEN COHaliifDs 

>ection 4. Privacy of communications definitions. 

(l) f-or the purposes of this section the following 

definitions apply: 

(a) •contents•, when used with respect to any wire or 

oral communication, includes any information concerning the 

identity of the parties to such coMmunication or the 

-'>- SB 12 
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existence, substanceo purport. or meaning of that 

communication. 

(O) •electronic, mechanical, or other device• •eans 

any device or apparatus which can be used to intercept a 

wire or oral communication other than: 

(i) a telephone or telegraph instrument, equioment, or 

facility or any component thereof furnished to the 

subscriber or user for ordinary telephone or telegraph use 

or used by a co.-unications co..on carrier in the ordinary 

course of its business; or 

(ii) a hearing aid or similar device beinq used to 

correct subnor•al hearinq to not better than normal. 

(c) •Intercept• means the acquisition of the contents 

of any wire or oral or written co.-unication WHILE SutH 

~~!UUikAIJON IS BEING CONOUCTEQ Q8 BEFORE II REACHES THE 

~~~ RECEIVER OR RECEIVERS through the use of any 

electronic, mechanical, or other device, by opening a sealed 

letter, or otherwise. 

(d) •Mail covers• means the information received by 

copy in,, or retaining some or all of the information 

contained on the outside of a sealed envelope containing a 

writt~n com~nication. 

(e) •oral com•unication• means any oral communication 

uttere~ by a person with an expectation that such 

co•UIUnication is not subject to interception, under 
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circu~stances justifying such expectations. 

(fJ "Person• ~ans any employee or agent of the state 

of Montana or any political subdivision thereof and any 

individual, partnership, association, joint-stock company, 

trust, or corporation. 

(g~ •wire co••unication• means any co•munication made 

in whole or in part by aid of wireo cable, or other 

connection furnished or operated by any person engaged as a 

co.-on carrier or public utility in providing or operating 

such facilities for the trans•lssion of communication. 

(h) "Written communication• means any letter or other 

written •essage prepared for delivery through the United 

States mall or for delivery by any other means with the 

expectation that such communication is not subject to 

interception, 

expectations. 

under circumstances justify ina such 

(2) Except as provided in subsection (41 of this 

section, it is unlawful for any person not a party to the 

communication to purposefully intercept, to attempt to 

intercept. or procure any other person to intercept or 

att2mot to intercept any wire or oral or written 

communication without the consent of both the sender and the 

receiver of the communication oro if more than two parties, 

without tne consent of all parties to the communication. 

(3~ Except as provided in subsection (4) of this 
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section, it is unlawful for any person to purposefully 

disclose or use or attempt to disclose or use the contents 

of an~ wire or oral or written coMmunication knowinq or 

havinQ reason to know that such infor.ation was obtained in 

violation of subsection {2) of this section. 

(4) The provisions of subsections (ZJ and (3) do not 

apply to: 

(a) agents and eaployees of the United States acting 

und- 1-ful fttehwal -hority; 

{b) •n OfMlr'il'lor vf a -itchboard or - off ice..-. 

empl oyea.. or <19ent: of any COMNJnicat ion ca..on carrier whose 

facilities are used in the transeission of a vire 

c-nicat:ion with respect: to tAe interception, disclO$UTet 

or use of that c-icat:ion in the noreal course of his 

el!lploy•ent while engaged in any activity which is a 

necessary incident to the rendition of his service or to the 

protection of the rights or property of the carrier of such 

ca..unication; provided, that co.o.unication common carriers 

eay not utilize service obse·rving or randOot etOnito..-inq 

except for mechanical or service quality control checks; 

provided• further, that the line of any subscriber of a 

telephone coepany may not be monitored by a telephone 

company for the purpose of service abse..-ving or random 

monitoring, except phone communication to or from the 

telephone companyo if the subscriber so requests in writinq 
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to the telephone company. Any subscriber .ay seek an 

injunction in the district court to prevent sucn service 

observing or randoe DDnitoring. Nothing in this subsection 

prohibits any offocer or employee of a COIUIUttications comRtOO 

carri~r, in the testing. aai~tenance, and repair of its 

equip~nt, fro. eonitorinQ any line for_ the purpose of 

deterMining the existence of telephone coeeunications on the 

l i ne or deter•i ni ng whettw.r the 1 i ne is oroper 1 y 

functioning. The public service coeeission shall require 

that: each tel..,none coepany ~r•ti·ng in this state, 

includinq nonregulated cooperatives, file annually with it a 

c~lete report of all service-observing activity, if any, 

carried on by such telephane cowopanyo including any rul<K 

adopted by such coapany for such purpose. The repot""t eay 

includeo for the purpose of service-quality control of ohone 

comeunica-tions to or from telephone companies only, a 

su11mary estimate of the total nu11ber of observations. The 

report shall be made available to the public; 

fc) an employe..- or a properly authorized agent of an 

employer monitorinq a telephone conversation of 3n ~mployee 

relatin<j to his employ~~~ent provided the employee has been 

infor4ed of the possibility of such monitoring; 

(d) properly authorized persons connected with the 

function of billing or allocation of charges aade 

services, with regard to the existence 
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communications only; 

(e) persons investigatinq the use of telephone or 

telegraph equipment in th~ co•mission of a crimeo upon 

consent of at least one party to the conversation; 

(tl telephone calls received by law enforcement 

officers, police stations, and fire stations, 

affirmative efforts are made to infor• the 

provided 

public by 

publication, posters, or otherwise that such calls are 

recorded; 

(g) a person properly authorized by the receiver of 

written co11onunications to open and receive such 

communications on the receiver•s behalf; 

(h) law enforce~nt officers or agents in connection 

with the use of undercover agents or employees, provided at 

l~ast one party to the conversation h3s consented. 

(51 lt is unlawful for any person to obtain mail 

covers, exceot upon a casual basis for the purpose of 

ootaining an address of the sender or receiver, except when 

the covers are received from federal aut~orities 

properly obtained the covers pursuant to federal law. 

who 

(b) Except for use by public law enforcement officers 

and a.:J<?Ots in the performance of their official duties and 

in contormance with this act, it is unlawful to purposefully 

manufaLture, asseonbleo possess, sell, or advertise for sale 

any electronic, mechanical, or other device, knowino or 
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having reason to know that the design of such device renders 

it primarily useful for the purpose of the surreptitious 

interception of wire or oral comonunications. 

(7) Without the 

professional advice, it 

consent of 

is unlawful 

the 

for 

perso., seeking 

any person to 

purpos~fully disclose or use the contents of any wire or 

oral or written communication, whether or not such 

c 011111Un i cation has been intercepted in violation of 

subsection (2) of this section, if the co.aunicatlon was a 

part of a bona fide privileged relationship between a 

onedical doctor and his patient, an attorney and his client, 

a 11inister or clergyman and his penitent or counselee, an 

accountant and his client, a school counselor and his 

counselee, a teacher and his student, a psychologist and his 

client, or a management consultant and his client, when the 

com11unication was given with the reasonable expectation that 

such communication will re11ain confidential. Nothing 

contain~d in this subsection prohibits the disclosure of 

such contents by the professional person: 

(a) to advance the cause of the client or other person 

seekioq advice for which the advice was sought> 

(b) to his colleagues or other professional persons to 

provide better and more complete advice or assistance; 

(c) to his employees when necessary for the efficient 

operation of his office; 

-10- Sll 12 



1 

2 

3 

4 

~ 

b 

1 

a 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0012/03 

{d) to pr~rly <M1111inister a pubHc ·Medical .assistance 

progra!lk to the exte>nt l'lecessary ·for such acliainistration; 

(e) to collect a fee from the client, t·o the extent 

necessary to es·t.ablish his ril!lht to such fee; 

1 q to prevent the commission of a felony; or 

(g) to def'end a clai111 or co~~~plaint filed .by the client 

against a p.rofessional nersen. 

f3J It is unlawful to CD!Bpel di-sclosure, by force, 

penalt,., or i . .,ri501Uteflt• or threat of force, penalty, or 

i 11prhoneento of the -cont-ts of •ny ~~ re or oral ·or ·written 

c-JNnication bettfeen a husband and "'ife or tHf.t>ween either 

of taea and their une•ancipated children that took place 

while a boRa fide and lawful fa.ily relationship existed 
·, ... "r'"'!: 

under a reasonable exJMK:tation that such co-ication wooliJ'· 

reaain private anrl confidential. For the purpose_~t-~his~ ~· 
~. -~·.··, . 

sectign the dissolution of a ..arriaqe does not affect the 

bona fide and lawful faaily relationship between either 

parent and his uneWiancipated children. Thi·s section does not 

preclude compelling testimony properly relevant to the 

issues in any court proceeding involvinq a co111plaint by one 

-ber of tile fa..ily and participant in the coiiiiiiUnication 

against anottl&r fawlily -..ber and partici.panto incl<~dinq a 

criminal co•plaint made on behalf of one or mor" such 

111e111bers and participants. Further, this section does not 

preclude out-of-court interviews relating to such complaints 
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conducted by law enforce~ent officials upon consent of the 

perso'l interviewed. 

Sections. Privacy of the mind and personality. (l) 

The legislature finds that each person has a ri6ht to a 

protective zone or a private enclave protecting his mind• 

his personality, and his inner life which justifies a 

reasonabl·e ·expectation that certain private facts and 

information about himself will not be improperly disclosed 

or public i'Zedo A per son • s t.houqhts, sent i"llelit·s, eeot i ons • 

sensations, religious beliefs, philosophical beliefs, and 

pol i'tica1 beliefs clearly tall into this protectIve· zone. In 

~dditiono certain other facts, either sinqly or in 

ac~u.ul~ion, are su~ficiently private to justify a person 

-in exJ)<!cting. Utat they will n&t be di-sclosed .,.ittJou.t his 

consent .. ln·th{s·connectiono the more embarrassino the tact 

·-o·r f·acts ·afl<f the more 1 i kel y they 1o1ill expos" a person to 

infamy and disqrace, the closer they are to the core of th" 

protective zone or private enclave referred to above. A 

~awlL~AX WAl¥E . W:S .&lGtJL . OF .pR.lYA(,.Y . BY - yo! U!!U,RIU 

.eiW:U:ll~...,lNHl!UtAllW!l .JQ A I!EP&HE.tflAII.yE Of THE NEWS MEDIA. 

ANX SIJUI WAIVER NAD.E.._AJ:JEB. IHf Wf.Q8lll!l.IDtUJAS.. ilUN PROVIDED 

.HAY~lll~ 

(21 For the pur~ose of this section, thP following 

definitions apply: 

(a) •organization" means any profit or nonprofit 
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proprietorship, or other 

state of Montana, its 

departments and local subdivisions and their boards, 

agencies, com•issionso and bureaus. 

(b) •Penalty• means any fine, loss of riqhts, loss of 

priviiP~es, or loss ot em?loyment. 

(c) •Political meeting• means any meeting at which 

candidates for political office are chosen or a principal 

purpose of which is to permit candidates in a pri.ary 

election or in a qeneral election to address the public or 

answer questions from the public. 

(o) "Private 

sensations, religious 

political beliefs• 

sensations, religious 

political beliefs 

thought so senti-nts, e110ti onst 

beliefs, philosophical beliefs, or 

are thoughts, senti.ents, emotions, 

beliefs, 

that the 

philosophical 

holder has 

bel iefso or 

a reasonable 

expectation will not be disclosed. 

(e) "Surveillance• means the continuous surreptitious 

observation of any particular individual or nroup of 

individuals or me~bers of a sinqle organization without 

their knowledge and consent. It includes the maintenance by 

any governmental unito agency, employee, or aoent thereof ot 

any file of information about a person or oroup of persons, 

gathered primarily and substantially wit~out the ~erson's or 

qroup•s particioation or knowledqe, the oatherino and 
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maintenance of which information is not otherwise authorized 

by Ia ... Each entry of infor~~~ation in any such file is 

consiJered to be one •act of surveillance• as that term is 

used in this section. 

(f) "Private orqanization charged with dispensing a 

governmental benefit" means an organization that dispenses a 

thing of value to the public or so.e segment thereof under 

contract or agreement with a governmental unit or agency 

thereof. For this purpose, obtaining a license or 

certificate of authority is not considered such a contract 

or agreement. 

(3) It is unlawful for any person to compel 

disclosure, by force, penalty, or i~rlson.ent, or threat of 

force, oenaltyo or imprisonment, froM an individual of his 

private 

religious 

thoughts. 

Deliefs, 

sentiments, 

phi 1 osophi cal 

emotions, sensations, 

beliefs, or political 

beliefs• except in proper legal proceedings where such 

individual has himself Made such items the subject of 

litigation or the issue has been properly raised by virtue 

of the nature of the proceedings. 

(4) It is unlawful for any governmental unit or agency 

thereof or any private organization charged with disoensinq 

a governNental benefit to require from any individual, as a 

condition for the recei!Jt ot any position or employmE"nt or 

the enjoy•ent of any riqht or other benefit• an oath• 
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afflraation, or test that probes into such individual's 

relioious, political, or philosophical beliefs. A simple 

oath or affiraation in the language of Article III• section 

3, of the Montana constitution does not violate this 

provision. 

{~) It is unlawful for any governMental unit or aqency 

theteaf or any private organization charged with dispensing 

a governaental benefit to require without express 

legislative authorization: 

(a) a disclosure of religious, philosophical, or 

politi£"al beliefs froM any individual as a condition for the 

recei?t of a benefit or the enjoy~ent of a riqht of his 

•..-ership in or affiliation with or attendance at Meetings 

of any association, group, or other organization, the 

disclosure of which may reasonably aMount to a disclosure in 

part and against his will; or 

(bl a disclosure from any association, qroupo or 

organiz~tion of the names and addresses of any one or more 

of its ne~~bers, provided privacy is necessary for the 

undertaking and continuation of the lawful activities of the 

association, grnup, or orqanization. The determination of 

whether or not such an individual or association is entitled 

to clai~ privacy under this subsection shall be ~ade DY a 

judge or a 

proce-.dinq. 

district court 
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(b) It is unlawful: 

(a) for any pPrson or governmental unit or anency 

thereof to require as a cond"ition of e~~~ploy~~~ent or continued 

e•ploy~ent that an applicant or e~~ployee sub•it to a 

polygraphic detection deception test, commonly known as a 

lie detector test, or to questioninq unde~ the effect of 

sodium thiopental or to any other test or questioning by 

means of any mechanical device or chemical substance. It is 

not unlawful, however, for qualified operators to use 

polygraphic detection deception tests and their results for 

law enforceMent investiqation or oersonnel recruit~nt for 

law enforcement upon the consent of any person takinq sucn a 

test. 

(b) for any person or governnental unit or agency 

thereof to discharoe any employee solely because of a~ 

opinion or alleged opinion that the employee did not tell 

the truth during a polygraph detection deception test or 

questioning under the effect of sodium thiopental or any 

other test or questioning by ~~eans of any mechanical device 

or c~emical substanceo except where a valid and voluntary 

stioulation has been executed by the e•ployer and the 

eMployee prior to such examination; 

{c) for any court in the course of any civil trial, 

criminal trialo 

eitner the 

or pretrial 

plaintiff or 

-16-
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polygraphic detection deception test or to questionina under 

the effect of sodium thiopental or to any other test or 

questioning by means of any mechanical device or chemical 

substance; or 

(d) for any examiner or operator of any polygraph or 

other ~echanical device or a person who administers a 

chemical substance or an assistant or any other person •ade 

privy to such information to disclose or use any information 

acquired during the conduct of such test without the consent 

of the person examined. 

(7) Subsections (c) and (d) of subsection (6) of this 

section do not prohibit any test and the disclosure of 

information from any test perfor.ed pursuant to 32-2142.1 

throuqh 32-2142·3• 

(6) It is unlawful for any governmental unit or agency 

thereof or any private organization charged with dis~nsing 

a ~overnmental benefit to require any individual. as a 

condition for eMployment or the enjoyment of any riqht or 

other benefit• to taxe a psychological personality inventory 

tast such as the Minnesota multiphasic personality 

inventorv, the Minnesota counseling inventory, or th .. 

Edwards personal preference schedule, unless such tests are 

used only for statistical purposes and the results are not 

individually identifiable. The unit, al"lency. or 

organization must first have published regulations pursuant 
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to the l'lontana Administrative Procedure Act or, if 

inapplicable, in a manner similar thereto, settino forth the 

compelling interest that outweighs this intrusion on an 

inoividual•s privacy. 

{9) Except as set forth in subsection (10) of this 

section, it is unlawful for any officer of any executive 

department or executive agency of the state of Montana or of 

any local subdivision or agency thereof or any person acting 

or purporting to act under such officer•s authority to 

require or request or to atteapt to require or request any 

employee of the department or agency or any person aoplyinq 

for such e•ploy.ant to: 

(a) ans~er any questions designed to elicit from hie 

information concerning: 

(i) his race, religion, or national origin or the 

race, religion, or national oriqin of any of his forebears; 

Iii) his personal relationship with any person 

connected ~ith him by blood or marriaqe, except when 

necessary to disclose nepotism as defined by law; 

(iii) his reliaious beliefs or practices; 

(iv) nis attitude or conduct with respect to sexual 

matters; 

(V) his prooerty, inco.eo or other assets; source of 

inc.ome or 1 i ab i 1 i t i es ; or his personal or domestic 

expenditures or those of any member of his household; or 
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(b) ma~e a report concerning any of his activities or 

undertakings unless such activities or undertakings are 

relat~d to the performance ~f his job or to the d~v~lopment 

of additional qualifications for his job or unless there is 

reason to believe that he is engaged in outside activities 

or eM?loyment in conflict with his official duties. 

(10) Nothing contained in subsection (9) prohibits: 

(a) inquiry concerning the citizenship or race of any 

e~loyee or person if his citizenship or race Is a statutory 

con4ition of his obtaining or retaining eaptoy.ent; 

(b) a physician from eliciting such infor.ation or 

authorizing such tests in the diagnosis or treatment of any 

such empleyee or person, on an individual case basis only, 

when such physician considers such infor ... tion necessary to 

enable him to deter•ine whether or not such individual 

suffering from mental illness; 

is 

(c) an officer of such department or aaency from 

advising any such employee of a specific charge of sexual 

misconduct made against that e~loyee and affording him an 

opportunity to refute the charqe; 

(dl an employee of a taxina authority from obtaining 

the necessary infor.ation to carry out the functions of his 

job; 

(~) an employer or other organization administering a 

pensi~n plan or other plan for the benefit of the employee 
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or his family from obtaining information necessarv to carry 

out the purpose of thP plan; 

(fl an employer cbtaininq information necessary to 

comply with the requirements of fede~al law; or 

(3) with regard to the items contained in (9l(a)(v) 

only~ the requirement of a full disclosure of assets and 

incOMe by an elected official or the requirement of a full 

disclosu~e of any aatt~r which •ight tend to indicate a 

conflict of int~est in respect to the performance of any of 

his duties by any e~loyee or applicant. 

(11) It is unlawful for any person to authorize or 

engage in 

group of 

Officers 

the unreasonable surveillance of any individual, 

individuals, or -.mbers of any organization. 

and aqents of public law enforcetMmt agencies m.ay 

engage in surveillance provided that it does not continu~ 

beyond 21t hours without a written state.ent to the chief or 

directo~ of the agency explaining the need for 

surveillance. 

such 

(12) It shall be unlawful for any officer. employee, 

or aqent of the state of Montana, any of the local 

subdivisions, or any agencies thereof to attend a political 

•eetinq for the pu~pose of observing or conducting 

surveillance of an individual, group of individuals, or 

organization suspected of committinq or about to coamit a 

criminal offense unless there is probable cause to believe 

-20- Sb 12 



1 

2 

3 

4 

~ 

6 

-, 
j 

9 

10 

11 

12 

l3 

14 

15 

16 

11 

13 

1'1 

.lil 

ll 

22 

23 

24 

25 

' 

SB 0012/03 

that the offense in Question is likely to be committed at 

the ge@ting or in the i~mediate vicinity of the meetin9 

durina the time at which the meeting is being held; orovided 

that nothing contained in this subsection prohibits the 

nonsurreptitious attendance at any meeting of any peace 

officer or other person whose attendance at that meeting is 

for the purpose of protecting• as authorized by lawo the 

security of any person lawfully attending the meeting or 

participating in the meeting. 

( 13) lt is unlawful for any law enforce•ent 

organization to keep any records concerning political 

matters with regard to any individual suspect present at any 

political .aeting. 

Section 6. Marital or familial privacy. (l) It is 

unlawtul for any governmental unit or agency thereof to take 

any action which interferes with the right of a married 

couple: 

(a) to decide for themselves whether to procreate 

children; 

(b) to use birth control devices and t<>chniques 

consistent with reasonable medical safeguards; or 

(c) to do any other act or make any other choice 

consistent with the marital relationship that does not cause 

harm to each other or others. 

(21 Mothing contained in this section orev .. nts the 
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state of Montana from oroscribing abortion to the extent 

permitted under the constitution of the United States or 

prohibits a person from publishing and distributing leaflets 

or other material relating to the above matters. 

(3J It is unlawful for any person to interfere by 

force, penalty, imprisonment, or threat of force. penalty, 

or i~risonment with the free choice of any individual to 

refuse or accept sterilization. This subsection does not 

apply to a medical doctor seeking co•pensation for his 

services or acting in a reasonable manner to protect the 

healtn of his patient. 

(4) It is unlawful for any governmental unit or agency 

thereof to interfere with the religious trainin~ and 

guidance of an une•ancipated child when such religious 

training and guidance is desired by both parents, without 

the existence of co•pelling societal interest For such 

interference. 

Section 7. Inadmissible evidence. Except as otherwise 

specifically provided by statuteo no evidence obtained as a 

result of any act or omission made unlawful under this act 

~hs++ ~be received in evidence in any trial, hearing, or 

othar proceeding in or before any courto grand jury, 

department, officer, aqencyo regulatory body, or legislative 

committee without tne informed consent of the person or 

persons whose privacy has been invaded. 
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s~ction B. Penalties. (1) Except as otherwise 

specifically provided by statuteo any purposeful act or 

omission ~ade unlawful under sections 3 or 4 of this act is 

punishable by fine of not more than SloOOO or imprisonment 

of not more than 1 year, or both. NQ SUCH ACT QR QHISSION IS 

PUNISdA8Lf UHL~ II IS FIRST ESTABLISHED THAT THE ACCUSED 

£~S-KNEW THE ACT OR QHISSIQN WAS UNLAWFUL. PRQQE QE ~ 

~EDGE KUST BE ESTABLISHED AS AN INDEPENDENT ENCI AND 

tAHBDT ~ERREP OR PRESUMEp. 

(2) Any act or omission made unlawful under sections 5 

or 6 of this act is punishaole by a fine of not more than 

S5DO or imprisonment of not more than 6 months, or both. ~ 

SUCH ACT Q& QMISSIQN IS PUNISHABLE UNLESS IT IS FIRST 

~Ll~HAT THE ACCUSEQ PERSON KNEW THE ACT DR OMISSION 

k6S_UNLAKEUL. PRQQf Ot_iUCH KNQKtEDGE MUST BE ESTABI ISHEP AS 

AH_IH~eftiDENT fACT ANP CANNOT BE INFERRED OR P8ESU~ 

(3) Any electronic, mechanical, or other device 

manufactured, assembled, possessed, sold, or advertised in 

violation of Lsection ~J(6) of this act may be seized and 

forfeited to the state of Montana. Upon proper court order 

obtained from a district court ot proper jurisdiction, such 

property shall be destroyed. 

~ection 9. Civil action. (1) A person whose Priv3cy 

has been invaded because of an unlawful act or omission in 

violation of any of the provisions of this act may file a 
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civil suit in a district court of proper jurisdiction 

against ~ny person who has committed the violationo 

including any govern•ental unit or aqency thereof, and upon 

proper proof is entitled to: 

(a) an injunction or other appropriate order enjoinino 

or restraining any violation of this act or requiring 

compliance here•ith; 

(b) an appropriate 

person to delete fr~ his 

order requiring the offendinq 

file or files any information 

gathered in violation of this act; 

(c) actual damaqeso but not less than liouidated 

damageso computed at the rate of SlOO for each violation for 

each offender. Each day of a continuing interception of a 

wire or oral ca.aunication and each day of a continuing 

surveillance in violation of this act is considered a 

separate violation. If an action is brought against both an 

organization and its emnloyees or agentso the injured party 

is not entitled to double recovery. If other statutes 

provide specifically and exclusively for a different measure 

of damages or remedy, this subsection does not apply. 

(J} punitive or exemalary damages as set forth in 

17-208o as a.ended; 

(~) a reasonable attorney•s fee and other litigation 

costs reasonably incurred. 

(2) It is not a necessary prerequisite to an action 
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pursuant to this section that the injured party has suffered 

or be~n tnreatened with actual damages. 

~1--DAMAkES MAY N~T BE AWARPEP UNQER ~I1UN-11llLi 

U&--LllLOI WHEN THE_~OR OMISSION CQMPLAINEP OF WOVLP NOI 

Af_UH~UL If tQNSENT WERE GIVEN Bl__A__l&Uef&--f£RSPN AND 

K~_l~E AttV~_RER~ AtiEP UNPER A REASONABLY EO~ 

AllJ::I.tiW.U HISUKENo llJfBESSION THAT SUCH CONSENT WAS GIVEN. 

Itlli__E~IION ODES NOT APPLY TO AN AGENT OR EMPLOYEE OF A 

~~ENTAL UNIT ACTINi_lti THE CQURSE OF HIS EMpLOYMENT. 

Section 10. Severability. If a part of this act is 

invalid, all valid parts that are severable from the invalid 

part remain in effect. If a part of this act is invalid in 

one or •ore of its applications, the part reaains in effect 

in all valid applications that are severable from invalid 

applications. 

Section 11. Section 94-8-114, R.c.M. 1947o is amended 

to read as follows: 

•94-B-114. Privacy in com.unications. (1) A person 

com~its the offense of violatino privacy in communications 

if he knowingly or purposely: 

(a) fM1-ft+e~io .. ~ communjcat~ with any 

telephone with the intent to terrify• intimidate, 

person by 

threaten, 

harass, annoy~ or offendy or ~ over the teleohone yses any 

obscen~, lewd~ or profane lanouaqe or ~~~~ .. ~ syggest~ any 

lewd or lascivious acty or ~~" threatens to inflict 
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injury or physical har~ to the person or property of any 

pe-rson .... .i.. 

{D) ~e~ ~ a telephone to attempt to extort money 

or any other thing of value fro~ any persony or t.o disturb 

by repeat~d telephone calls the pe11ceo quiet~ or ri(Jht of 

privacy of 11ny person at the place where the teleohone call 

or calls we~ aLe received. The use of obscene, lewd~ or 

profane language or the making of a threat or lewd or 

lascivious suggestions ~++-ae ~ priaa facie evidence of 

an intent to terrify• inti•idate, threaten, harass, annoy~ 

or offend. 

tet--a .. eo~d§-0~-eeu~e~-~ee-r .. e&rded--by--use--e+--SftY 

~--.. +ee~~-e~ aeeheftieel dev+ee-wh~e~roduee~ 

hulllt'tft~ettv-a~+orrw+~~~lmew+edge of tt++-~~-i:e 

th .. --eeftv..-ni-~-~-e~~-tet--!the+~eptH-y-t:o-dtt+y 

.. +ee~e<!-o~-!!tppe+fiHd-~+i-e-ftf-f+ei-e+s.._-..lllltl e 1 e .. s whert-stteh 

tre~e~i-p1:i-eft-~r-r .. ee~i-ftg-~-dette--i-ft--~h..--p.,~+&Pmftftee--of 

off+ei-~+-du1:y~-ftltr-1:e~~~-~i-ftg-~~-pub++e-ee~~~-

~er~o"s-~+ve"-w&rftiftg-e+-s~e~<!e~diftg• 

tdt--.~ee~~--by~ftft:s--e+--et~y--.aeh+ft<!~rumeftt• 

eOfttri-vsfte ... -or-+ft-~fty-o~h~~-.e"""~y-~@Od~y-o~--~~ea~1:s--~o 

r~n-~fty--me~~~~--or-+.,erft-~e-eet~~eft1:~-~he~wh++~-1:he 

sem .. -i-s-h .. +tlg-seftt-over-e"Y-i:e+~~~h--++ft<!y--or--+~~~--er 

~1:t.,mcts--ioe--+ .. erft--the-eoft~ts-of-~ft)l-me~ey-wh+~~-th<! 

seme-~-i-ft-ltfty-~q~eph-o+f+ee-er-+s-be+~r .. eP.+Yed-tft .. ~~~ 
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er-~ftt-thePe~e.y~--whe-~~-or--ettem~§-~-u§eT--oP 

l ee-.u~ee~e-te-e~rs.-e~y-~~et+Bft-se-e~~"~d. 

3 ~t--e+se+eses-the-eeft~~e+-e-~~Peph+e-s~~~-er 

Lt erty~!tBP~-t.he1-eef'.--~~te--the-r-~rse" wi ~et~t-the 

~ pep~§+elt-~tteh-~M~~-.-tttt+~-d+Peeted-te-d<>-"-try--~ 

b +awf'~-erde-r-e+-e-e~ 

1 t+t--~fts-er--re<>ds--or--eeeses-~e-reed-ony-sea+ed 

B +etHr--~edff--d-~e-h+-1~.,..-w+t:heet bei ftiJ~l'ler i rell too 

9 da-so-t>y-e+~tteP-~wr+ter of stteft-'1-ei:ter-or-by- ~he pe•-

10 te--wtto.--~+s eddressellw-mt-.w~-~on-who~hetti:-~ 

11 +-Hte--tohM"i-t-yy--pttbHshes--arty-e+--tohe--ectft't:eM..--of'--sueh 

12 +ei!i!ers-~new+~-~e-seme-to-heve-beeft-eft+ew+u++y-ep~• 

13 (2) A person convicted of the offense of violating ~ 

1~ privacy in co..unications shall be fined not to exceed f'+Ye 

IS heftdred-do++ePs-fSSOot or be imprisoned in the county jail 

16 for a tera not to exceed s?w-f6t aonths or both." 

17 Section 12. Repealer. Sections 41-119 and 41-120, 

lB R.C.M. 1947, are repealed. 

-End-
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