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1 _MBILL ND. 07 1 water and insocluble mattera

2 INTRODUCED BY 2 {3} *"Appropriate" wmeans to diverts impounds or

3 3 withdraw {including by stock for stock water) a quantity of

4 4 BILL FOR AN ACT ENTITLED:  ®=AN ACT FOR THE GENERAL 4 waters or in the case of a public agency to reserve water in

5 REVISION OF LAWS RELATING TO WATER RIGHTS ADJUDICATION; s accordance with section 89-390.

] AMERDING SECTIONS B9-867y 89-869y 89-37Cs B89-871s 389-8T6s 5 {4) PeExisting right®™ means a right to the use of water

7 89-877y  39-878+ 39-879s 39-891, 89-896s 89-8-102s AND 7 which would be protected under the law as it existed prior

8 89-8-102a1y ReLaMe 1947; AND REPEALING SECTIONS 89-872 8 to July s 1973.

9 THRCUGH 898751 ReleMe 1347e" 9 {5) ™“Groundwater™ means any water beneath the land
10 . 10 surface or beneath the bed of a streams lakes reservoirs of
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA: 11 other body of surface waters and which is not a part of that
12 Section le Section B89-86T+ ReCeMe 1947+ is amended to i2 surface watera
13 read as follows: 13 {6) ™Well® means any artificial opening or excavation
14 "39-867. Definitionse. inless the context requires 14 in the grounds however mades by which groundwater is sought
15 otherwises in this chapters: 15 or through which it flows under natural pressures or is
16 {1} ™Water™ means all water of the states surface and 16 artificially withdrawn.

17 subsurfacey r2gardless of its character or wanner of 17 {7) "Permit®™ means the permit to appropriate issued by
13 occurrences including geothermal water. 13 the department under sections 89-880 through 8%—-337.

19 {2) "Beneficial wuse® means a wuse of water for the 19 {8) ®Certificate™ means the certificate of water right
20 benefit of the appropriatore other personss or the puplics 20 issued by the department under sections B89-879s BI-BBO(S5},
21 includings but not limited tos agricultural (including stock 21 and 39-888.

22 water)y domestice fish and wildlifes industrial, irrijations 22 (9) "Declaration®” means the declaration of an existing
23 minings municipal powers and recreational uses; provideds 23 right filed with the department court under section 89-872e
24 howevers tinat a use of water for slurry to export coal from 24 {10) "Waste” means the unreasonable loss of water
25 Montana is not a beneficial use. Slurry is a mixture of 25 through the design ar negligent operation of an
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eppropriation or water distribution facilitys or the
application of water to anything but a beneficial uses

(1k) “Political™ subdivision means any countys
incorporated city or towns public corporation or district
created pursuant to state laws or other public body of the
state empowered to appropriate waters but not a private
corporations associations or groupe

{12} “Person®™ means an individuals associations
partnerships corporations state agencys political
subdivisions and the United States or any agency thereofa.

{13) “Department® means the department of natural
resources and conservation provided for in Title B2As
chapter 15e

{14) *Board™ means the board of natural resources and
conservation provided for in section B2A-1509.

{15} "Act™ means the Montana HWater Use Act and any
subsequent amendments or additions thereto.
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Section 2« Section B59-869s ReleMa 1947s is emendad to
read as follows:

"89-B6%. Powers and duties of boarde (1) The board may
prescribe fees or service charges for any public service
rendered by the department under this act or under Title 8%
chapter 29y including Ffees for the filing of geclarations
and applications or for the issuance of permits and
certificatesse There shall be no fees for the #f+¥Hing-of
deciaretions—or—for—the issuance of certificates eof for
existing rightse

{2) The board may adopt rules necessary to implement
and carry out the purposes and provisions of this acte These
ruies may includes but are not limited tosy rules to:

{a) govern the issuance and terms of interim permits
authorizing an applicant for a regular permit under this act
to beqgin sppropriating water immediatelys peading final
approval or denial by the department of the application for
a regular permit;

{b) reguire the owner or operator of appropriation
facilities to install and maintain suitable controlling and

measuring devices;

——
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{c}l require the owner or operator of appropriation
facilities to report to the departwent the readings of
measuring devices at reasonable intervalss and to filc
reports on appropriations; end

{(d) regulate the constructions use and sealing of
wells to prevent the wastes contamination or pollution of
groundwateras

{3) The board shall adopt rules providing for and
govarning temporary emergency appropriationss without prior
application for a permite necessary to protect lives or
propertys."

Section 3« Section 89-870s ReC.Ms 1947y is amended to
read as follows:

u39-870. Determination of existing—rights potential
existing ‘right holderse t3r—Fhe-deperement-shadd As g ficst
in the state and establish a centralized record systea of
all existing rightse and the departwent shall, as soon as
practicables begin proceedings under this act to determine

existing rights by compiling as complete 3 1ist as possible
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of this actl]s the departwent shall gather data essential to
the proper understanding and determination of these existing
rightse

t2 ) ~Fhe——department——may—select—and—specify-aress—or
sonrces—where—the—need—for—a—determination—of—existing
rights—is—port—urgenty—and-first—bhegin-proceedings—under
this—ect—to—determine-the—existing-rights—in-those-aress~—or
sourcesy™

Section 4« There is a new ReCsMe section that reads as
follows:

Sources for compiling Tist of potential existing right
holderss The sources searched by the department for the
compilation of the list of potential existing right holders
for the purpose of mailing notice to such persons shall
include:

(1) department of revenue records available to the
department of natural resources and conservation showing
persons filing Montana state income tax returns with the
department of revenue in 1977;

{2} department of revenue records availadole to the
department of natural resources and conservation showing
entities filing corporate license tax returns with the
department of revenue in 1917;

{3} the records of any <county clerk and recorder

within the state of Montana showing current owners of racord

——
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of real property located in the state;

{4) lists available to the department showing state
syenciesy subdivisionss and corporations;

{5} 1lists available to the department showing federal
agenciesys subdivisionss or corporations ownings occupyings
or reserving tand within the state.

Section 5. Section E9-8T1s ReleMe 1947+ is amended to
read as foliows:

"89-871s Data for deteraination of existing rightse
The data gathered by the department for to transmit to the

e . ith [ secti 11(8 £ _thi ] ia
in the determinotion adjudjcation of existing rights shall
includer but are not limited to:

{1) court decrees adjudicating water rights in a
proceeding ccommenced prior to the effective date of this
acte Upon request of the departments the clerks of the
district courts shall furnish the department copies ot ali
decrees affecting water rights;

(2} declarations of existing rights filed with _the

departgent under sectiomr——6——f89-3729 gor _such other

{3} records of rights acquired under the groundwater
code {(sections 392911 through 89-2936);

(4} notices of appropriation filed under sections
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89—-8Gle2 and 89-810;

{5) records of declarations filed under sections
59-121 and 89~813;

{6) racords of statements filed under section B89-907;

{1} the findings of water resource surveys conducted
by the department and its predecessor agencies;

{(8) the findings of inspactionse surveyss
reconpnaissancey and investigations of the area or source
involved as the department makes.™

Section 6e There is 3 new ReleMe section that reads as
follows:

Position of adjudication administrator createds (1)
There is created the position of adjudication adaministratore
The position is allocated to the department of natural
resgurces and conservation for administrative purposes onlys
in accordance with 6&2A—-108« Howevers the ad judication
azministratar way hire his own technicals administratives
and clerical personnel under the state <classification and
pay plan or under contract and 82A-108(2){d) does not applye

{2) Thne governor shall appoint the adjudication
administratore The adjudication administrator shail devote
full time to his duties and shalls for administrative
purposes onlys be entitled to salary and benefits in
accordance with the state c¢lassification plane A vacancy

shall be filled in the same mamner as the original
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appointrenta

(3} The duties of adjudication administrator shall be
as follows:

{a} to serve as overall administrator and coordinator
of the adjudication processe Howevers he may not exercise
control over the independent judicial authority of a special
water judge or over the advocate role of the department.

{b} to prepare a division of the entire state into
major drainage basins for adjudication jurisdiction
purposess;

{c) to assist the governor in determining the number
of special water judge positions and the assignments of such
positions to the major drainage basins;

{d} to provide assistance to the court in general or
to the special water judges in particular in the performance
of their dutiese

(#) The position of adjudication administrator expires
upon issuance of the last final decreee Howevery at the
discretion of the governors the position may continue during
the pendency of appeal or for other good causes

Section Te There is a new ReCeMe section that reads as
follows:

Position of special water judge createds (1) There is
created the position of one or more special water judgese

The position is an independent judicial positiona

e
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{2) The Jovernor shall appoint as many special water
judges as he considers necessary to accomplish the purposes
of this act a5 expeditiously as possible. An appointment
shall be for a term of 6 years in the manner provided by
93-705 through 93-717 for the appointment of supreme or
district court judges. An  appointment shall include an
assignment to a specified major drainage basine One special
water judge may be assigned to more than one major drainage
basins and more than one special water judge may be assigned
to one wajor drainage basine A vacancy shall be filled in
the same manner as the original appointmenta

{3) To be eligible for the position of special water
judges a porson must have the qualifications that are
necessary for district court judges found in Article VIiis
section 9 of the “ontana constitutionas

{4} A special water judge shall devote full time to
the duties of special water judge and not engage in the
private practice of 1awe

{5) A special water judge is entitled to an annual
salary of $3%5+000 and to the other emoluments of a district
court judge.

(6) The duties of the special water judge are as
follows:

(a) to join with all other special water judges in

approving a form for declaration in accordance with [section

-10—
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9 of this act];

(b} to issue the order required by [section 8 of this
act] when the department petitions the court for the order;

{c) to issue or join in issuing a8 preliminary decree
for each major drainage basin assigned teo him and supervise
service of the preliminary decree upon all persons required
to be served. Howevers Only one preliminary decree may be
issyed per wmajor drainage basine and it must cover the
entire major drainage basin. All special water judges
assigned to the wmajor drainage basin must concur in the
preliminary decree for that basine

{d) to hold hearings on the preliminary decree in
accordance with 89-876;

{e) to issue or join in issuing a final decree for
each preliminary decree issued by hime Howevery only one
final decree may be issued per major drainage basiny and it
must cover the entire wm3jor drainage basine All special
water judges assigned to the major drainage basin must
concur in the final decree for that basine

(f} to transmit the necessary documents to the supreme
court of the state of Montana if appeal is taken in
accordance with 89-878;

{g} to join with all other special water judges in
providing for a uniformity of water rights adjudications

throuchout the state;
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(h) to perform other duties necessary toc accomplish
the purposes of this octs not inconsistent with the
reguirement that he be a fair and impartial arbiters

{7) The position of special water judge expires upon
issuance of the last final decree assigned to hime Howevers
at the discretion of the governors the position may continue
during the pendency of appeal or for otﬁ;r good C23uses

{(8) A special water judge may utilize the services of
technicals administratives and clerical personnel hired by
the adjudication administrator in accordance with {section
6(1) of this act] to assist in the performance of his
dutiese

Section 8« There is a new ReC.H. section that reads as
follows:

Order requiring filing of declarations and notice of
ordere (1) Upon compilation of the 1ist of potential
existing right holders in accordance with 89-tL70+r the
department shall petition the special water judges to join
in issuing an order reguiring each person clajming an
existing rights as defined by 89-867(4)s tc file a
declaration for each water right claiwede The order shall
specify but is not necessarily limited to specifying:

{a) that all declarations shall be filed with the
court within 4 years of the effective date of the order;

{b) that the timely filing of a completed declaration

-12—
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is a prerequisite for inclusion of any alleged existing
right in =ither the preliminary or final decree and that
failure to file a completed declaration will result in loss
of any alleged existing right;

{c} that there will be a l-year period commencing upon
the expiration of the filing period during which only
previously submitted corrected applications will be accepted
by the court;

{d} a description of the geographical delineation of
each wmwajor drainage basin and the namey addresse and
assignment of each special water judge;

{(e) that all completed declarations are to be wmailed
to the court by certified mail with a return receipt
requested. The return receipt is conclusive evidence of the
receipt of the declaration by the courty but is not evidence
of any allegation made in the declarations

(2) The department shall publish notice of the order
once a week for 4 consecutive weeks prior to its effective
Ggate in at least one newspaper of general circulation in
each county of the states

{3) Before +the last date of publications the
department shall also serve a copy of the order by certified
mail upon each person who has requested mailed notice of the
order and upon each appropriator of water of the state

appearing on the list of potential appropriators compiled by
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the department in accordance with 89-870.

{4} The department shall publish revised notice of the
order at least once every 4 months in at least one newspaper
of general circulation in each county of the state
throughout the 4—year filing periods

{S) The department shall file in its records proof of
service of the notice by affidavit of the publishers in the
case of notice by publiication and by its own affidavit in
the case of service by maile

Section %9« There is 3 new ReCeMs section that reads as
follows:

Form and content of declarations (1) The declaration
shall be made on a form collectively approved by the special
water judgess The department shall enclose a form with each
order mailed in accordance with [section 8 of this act] and
shall make the fora available free of charge to any person
upon r2quest at its offices and at the offices of every
county clerk and recordere

{2) Declarations shall be made wunder oath by each
person claiming a right to the use of water found within the
state of Montana.

{3} A separate declaration shall be made for each
right claimeds

{4) Thne information required to be given on a

declaration may include but is not limited to:

14—
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{a) the name and address of the claimant;

{b) the name of the original appropriator;

{c) the date of first appropriation;

{g) the date water was first applied to a beneficial
use;

{e} the amount of water first appropriated;

(f) the amount of water subseguently approprioteds if
different from the amount of water first appropriated, and
the dates of such changes;

{4) the purpose of the appropriation;

{h)} the place and means of diversion:

ti) the place of use;

(}) the time during which water is appropriated each
year;

{k} the time during which water is used each year;

{1) the last year water was appropriated;

{m) the last year water was put to beneficial use;

{n} any other information including affidavits which
may be required to show the natures extenty and use of the
claimed right;

{o) the docket number of any judicial decreey filed
noticey orf other filed <claim or evidence upon which the
claimed right is baseds together with @ certified copy of
the decrees notices or other claim or evidence attached to

and made a part of the declaration.
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{5) The declaration shall be accompanied by one or
more maps or diagrams made a part of the deciaration showing
to scale and te tha maximum degree of detail possibley if
pertinentsy at least the following:

{a) all points of diversion;

(o) all places of storages;

fcy all places of use;

{d) all storages conveyances and application
facilities;

{e) any other information required to 3ppeare

{&6) A declaration may not be determined to be
complete, be processeds or be considered by a special water
judge for inclusion in a preliminary or final decree unless
it is accompanied by the map or diagram reguired by this
section and unless the accuracy of the items shown on the
map or diagram is certified to by an engineer or Jand
surveyor Jlicensed to practice in the state or oy a person
authorized to so certify by the departmente

{7} The department of fish and qgame may represent the
public for purposes of establishing any prior existing
public recreational use in adjudication under this acte
provided that the foregoing may not be construed in any
manner as a legislative determination of whether or not a
recrestional use sought te be established prior to July 1y

1973s is or was a beneficial use.

—-16-
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Section 10« There is a new R.(leHs section that reads
as followss:

Filing fees (1) Each declaration filed with the court
shall be accompanied by payment of a8 filing and processing
fee in the amount of $25 per declaratione

{2) A water riyht adjudication account shall be
created in the earmarked revenue funde Fees collected shall
be deposited in the account for the expenses of
administering this acte

{3} All penalties and fines imposed as a result of
activities involving ad judication procedures shall be
deposited in the account and used for the expenses of
administering this act.

{4) 1If feess penaltiess and fines so deposited exceed
the expenses of administering this actes the excess shall be
gistributed to the claimants on a pro rata basise

Section 1ls There is a new PeCeMs section that rzads
as followss

Processing of declaratione [1) A special water judge
mays at his discretions select ana specify major drainage
basins or areas or sources therein where the need for a
determination of existing rights is most urgent or where the
issues inveolved are most complexe The court may process
declarations received in such major drainage basins or areas

or sources therein on a priority basis to =anable the
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commencewent of work on the preliminary decree in such major
drainage basin as soon as possible following the close of
the filing periode

{2) The court shall review all declarations reccived
for completenesss Except for good causey declarations shall
be reviewed in the corder receiveds

(3) The court shall return an incompletes inaccurates
or otherwise defective declaration to the claimant for
completion or corrections together with the reason for
returning ite

{4) A declaration returned to & claimant shall be
corrected by the claimant and returned to the court as
quickly as possibles fLorrected declarations shall be
accepted by the court for 1 year following the expiration of
the filing periods Corrected applications returned to the
court prior to the expiration of the filing period need not
be accompanied by an additional filing fee.

{5) The special water judges amay join in issuing an
order extending either the filing or correction periods for
good cause. Howevers all special water judges must concur in
such an ordera

(&) The department shall have access to at}l
declarations filed and may inspect and copy them.

(7) The department may conduct field investigations of

randomly selected declarations and of declarations which the

-18-
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department determines warrant a field investigation.

{8) The department shall transmit to the special water
judge all information én its possession regarding the
claimed right which it may possesss including field
investigation results and information obtained in accordance
with 89-871.

{9) Upon completing review of a decliaration and
aetermining it to bs ceompletes the court shall accept it and
so notify the claimant and departmente

{10) Upon notification to the claimant of the
acceptance of the declaration by the courts the declaration
constitutes prima facie proof of its content.

{11) An accepted declaration constitutes only prima
facie proof of its content until the issuance of the finatl
decreea

Section 12. There is @ new ReCeMe section that reads
as follows:

Prel iminary decreees (1} If prior to issuing the
prel iminary decree the special water judge determines that
additional data is necessary in order to determine the
extent of a claimed rights he may direct the department or
the claimant to obtain and submit the necessary data in the
form in which the special water judge may requires

{2) MWithin a reasonable time after the expiration of

the filing and correction periodss the court shall issue a
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preliminary cecree for cach major drainage hasine In liabt
of the macnitude of thz tasky "ragsonsble time™ shaltl be
liberally ccnstrued in faver of the courte & bpreliminary
cecrer shall be based on the deciarationss on the oata
submitted by the departments and on any additional data
obtained by the courte

(3} Th= preliminary decree shall contin the
information and make the determinationsy findinasy and
conclusions required for the final decree in accordance with
EI~-5TT« All special waizr judges &assianed to a3 aajor
drainage basin shall concur in the preliminary decree.

{4Y The court shall send a3 copy of the pretiminary
dacree by cortified wmaile with return receipt to the
department requesteds to each person named in the

preliminary decree and to the office of cach county clerk

and recorder in the state to be conspicuousty posted in a
rublic placre =ach cleiganmt in & aajor drainages Lasin nust
be named in the decree for that basin; even if the claim s

disattowede Thz return recsipt shall be append=d to the
preliminary decreee The cost of meiling the copy snall b=
paid 0y the claimant.

{5} A oerson named in the pr2liminary decree may
inspect all data upon which the decree is basad at any Liace
and h: may purchase copias of the data.

Saction 13e S2ction 89—876y Relaile 1947e is amend~d to

—_7 1



146
11

12

1o

17

13

LE 1706701

read as follows:

"23-3T6e Hearing on preliminary decree. {1} The
departments eor——a——persen-named-in-the-—materint—fited-under
stetvon—89—tFs—or-named—in—the—pretiminary—decree a_  holder

£ R ifi . . irai . P
considerations or any other perscn for good cause shownsy who
objects to the preliminary decree is entitled to a hearing
thereon tefore the-district——ecourt a _special water judge

{2) A request for @& hearina shall be filed with the
d¢istritet courty and a copy served on the department by
certified maile within ninety (J0) days after receipt of the
nreliminary decrees« The distrtet court shalle for gocod cause
showns freasonably extend this time limit if application for
the extension is made within ninety (%0} days after reczipt
of the preliminary decree. & If a person reodesting reguests
a hearing on hits objections to the preliminary decrees the
court shall a¥se serves by certified mail with return

receipt rejuestedy 2 copy of mis the request on any porson

Wnose rights or priorities witd would be be affected if the

objections are sustained in the hearinags JThe court shalls hy

copsolidate mailings of hearing _requestse Th2 rights and
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priorities of a person who is not served shall not be
affected by the result of the hearinge

{3} The request for a hearing shall comtain & precise
statement of the findings and conclusions, in the
preliminary decreey with which the person requesting the
hearing disagreess The request shall specify the paragraphs
and pages containing the findings and conclusions to which
objection is mades« The request shall state the specific
grounds and evidence on which the objections are basede. The
request shall also state the names of all other persons on
whom it is servede

(4) If more than one person requests a hearing on
objections to the preliwinary decrees the court may in its
discretion hold a single hearinge Each hearing shall be
conducted as are other civil actions in accordance with the
Montana . rules of civil procedures but the parties to the
nearing may by agreement and with the court's permission
waive any of the procedural or evidentiary ruless or may
submit only written evidences Only evidence which is
referred to in a request may be introduced in 3 hearinge

{(5) 1In each hearings the department shall be a party
and is entitled to be heard on objections made by any
persons The department shall be granted adequate times prior
to a hearings to gather evidence pertinent to any objection

toe be heard in the hearinga™
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Section l4e Section 89—877s RalaMe 1947y is amendzd to
read as followss:

“Bg9-877« Final decreee (1) The court shalles on the
basis of the preliminary decree and on the basis of any
hearing that may have been helds enter a final decree
affirming or wodifying the preliminary decree. If no request
for a hearing is filed within the time atloweds the
preliminary decree automatically becomes finale and the
court shall enter it as the final decree.

{2) The final decree shall establish the existing
rights and prioritiess of the persons named in the petitions
for the souree—or--area .Qajor . _drajndge basin under
consideratione

(3) The final decree shall state the findings of facts
along with any conclusions of lawsy upon which the existing
rights and priorities of each person named in the decree are
baseds

{4) For each person who is found to have an existing
righty the decree shall state:

(3)  the npame and post office address of the owner of
the right;

{b) the amount of water included in the right;

{c) the date of priority of the right;

{d) tihe purpose for which the water included in the

right is used;
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{e) the place of use and a description of the land to
which the right is appurtenant;
{(f} the source of the water included in the right;

{g} the place and mesns of diversion;

0"

{h) the approximate time during which the water
used each year;

{i) any other information necessaryrto fully define
the nature and extent of the righte

{5) The final decree in each existing right
determination is final and conclusive and is bipding as to
all .existing Mater rights in the source—or -ores RAjOI
draindge basin under consideration. After the final decree
there shall be no existing rights to water in the area——or
souree Rajor drdinage basin under consideration except as
stated in the decree.®

Section 15« Section 89—-878s ReCeMa 1947+ is amended to
read as followss

"39-878. Appeals from final decree. {1) A person whose
existing clajmed rights and prierities are determined in the
final decree may appeal the determination - only if:z

(a) bhe requested a hearing and appeared and eanterad
objections to the preliminary decree; or

{b)} his rights as determined in the preliminary decree
were altered as the result of a hearings at which he

appeareds requested by another persone

—24—
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{2) #n In the inteérest of uniformitys ap appeal from
the final decree shedd-—he is of original Jurisdickion in the
supreme court ‘of the state dnd is taken as provided by the
Montana Rules of Appellate Civil Procedure.

11 ' . . T 1 1
‘cQurf - tili i yi ¢
1al £or ided by Rule 53 of the M i
of civil procepures®

Section 16« Section 89879 ReCeMe 1947+ is amemnded to
read as follows:

“39-879. Certificate of water righte When a final
decree is entereds the court shall send a copy to the
departwent. Five AFtey 1he cipiratiou of the appdal period or
departaent

shalls on the basis of the final' decrees issue to each
person decreed an extsting adjudicated right a certificate
of water righte The original of the certificate shall be
sent to the county clerk and recorders in the county where
the point of diversion or place of wuse is 1locateds for
recordations The department shall keep a copy of the
certificate in its office in Helena. After recordations the
clerk and recorder shall send the certificate to the person
to whom the right is decreede.”

Section 17« There is & new ReCeMe section that reads

as follows:
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S5aving clause. Nothing in this act abates or otherwise
adversely ‘affects the validity of any preliminary or final
decree issued by a district court in accordance with former
89875 or B89-876 or 89877 if the department has Ffiled a
petition: in -accordance with 89-873 prior to the effective
date of this acte Any such final decree not overturpned in
accordance with 89-878 is binding upon the court with
respect to the individual rights adjudicated therein but not
with respect to the relative priorities among such rights
taken as a whole and rights in the remainder of the wa jor
drainage basine

Section 18« Section 89-891s ReleMe 1947y is amended to
read as follows:

®B9-891e Prioritys (1) As between appropriatorss the
first in time is the first in righte Priority of
appropriation does not include the right to prevent changes
by later appropriators in the condition of water occurrences
such as the increase or decrease of streamflows or the
lowering of a water tables artesian pressure or water level,
if the prior appropriator can reasonably exercise his water
right under the changed conditionse

{2) Priority of appropriation =made under this act
dates from the filing of an application for a3 permit with
the departments except as otherwise provided in seetion-i¢

£89-8803% of this acte

—26~
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{3) Priority of appropriation perfected before the
effective date of this act shall be determined as provided
in. seetions—6—through—i5—{89-878—through—89-8393-——o0of the
adjudication procedure established by this acts."™

Section 19« Section B9-896s ReLeMe 1947, is amemded to
read as follows:

*B9—-896e Supervision of water distributions (1) The
district courts shall supervise the distribution of water
among all appropriatorse This supervisory authority includes
the supervision of all water commissioners appointed prior
or subsequent to the effective date of this acte The
supervision shall be governed by the principle that first in
time is first in righte

{2) MWhen a water distribution controwersy arises upon
a source of water in which existing rights have not been

determined according to seetions—-69-676-through-89-839 the

v any party to

the controversy may petition the district court for reliefs
The department shall be served with process in any
proceeding under this subsection eand—shaliy-——within—a
reasonsble—time—thereafterv—notify--the—ecourt-whether—it
intends—in—tts-diseretiony——within—o——reasonsbhie——tineyr—to
begin-—preoceedings——to-—determine—exiryting—rights—in——the
sourcey-in—accordance—with-this—wect. The department mayy—+f
Fe—declines—to—conn pr ding to——determine—existing

>
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rightes——im——the——souvrcey intervene as a party in the
proceedings The district court from which relief is sought
may grant such injunctive or other relief which is necessary
and appropriate to preserve property rights or the status
quo pending-the-—departmentts—decision—whether—to-—determine
ati Rty —ir—t . " ¢ te—decioi
te-intefvene—as——ao—partyv—-esr—the‘—ease——néy——be. F——the
' " t 4 - 1 e jot - . ;
existing~rightsy—the IThe district court shall ‘settle only

the controversy between the partiesa
{3) A controversy between appropriators from a source
which has been the subject of a general determination of

existing rights under—sections—89-870—through-89-679 in

thig act shall be settled by the: district court which—issved
the-—finsl—deerees The order of the district court settiing
the controversy may not  alter the existing rights and
priorities established in the final decree. In cases
involving permits issued by the departments the court may
not amend the respective rights established in the permits
or alter any terms of the permits  uniess the permits are
inconsistent or interfere with rights and priorities
established in the final decreee The order settling the

controversy shall be appended to the final decreey and a

copy shall be filed with the department. The department

-28—
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shall be served with process in any proceeding under this
subsectiony and the department mays in its discretions
intervene in the proceeding.”

Section 20. Section 89-8-102¢ ReCeMa 1947y is alende%
to read as follows:

=89-8-102« Deposit of fees and penaltiess All fees and
penalties collected under this act shall be deposited in the
state general funde All penalties or fines ‘imposed by any

court for a violation of this act shall be deposited in the

general fund of the county where the court presides and

shall be disposed of in the same manner as any other penalty

or fines Ihis gecijon doés got apply 'to feess peraifties. of

Section 2le Section 89-8-102.1¢ ReCoeMa 1947y is
amended to read as follows:

“B9-8-102«1e Saving clause. Nothing in this act abates
or otherwise adversely dTffects the grigipal validity of any
filings notices or judicial proceeding commenced under the
law as it existed before July 1ls 1913,"

Section 22. Repealer. Sections 89-872y 89-873s 89874
and 89-875s ReLeMe 1947y are repealeds

~End-



STAYE OF MONTANA
REQUEST NO. __592-77

Form BI)—ISJ

FISCAL NOTE

in compliance with a written request received .. _February 24 19 __77  there is hereby submitted a Fiscal Note
for House Bill 809 ___ . pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 809 provides for the general revision of laws relating to water rights adjudication. The bill increases duties of
the Department of Natural Resources relative to water rights and establishes an Adjudicator Administrator’s Office, and
authorizes the Governor to appoint as many water judges as necessary.

ASSUMPTIONS:

1. The Department will need 15.00 additional FTE employees in FY 78 and 59.50 additional FTE employees in FY 79.

2. The Adjudicator Administrator’s Office will need 1,00 additional FTE employee in FY 78 and 24.00 additional FTE
employees in FY 79,

3. The Governor will appoint five (5) water judges during FY 79. The judges will receive the same pay and benefits as
District Court Judges.

4. No order calling for declaration of existing rights will be issued until FY 79; therefore, no Earmarked Revenue will be
made available until the latter part of FY 79.

5. The number of water rights is estimated to be 500,000.

FISCAL {IMPACT: ‘J
FY 78 FY 79
Revenue
Filing fee collections — proposed law $ 0 $1,875,000
Filing fee collections — current law 0 0
Additional filing fee collections under proposed law $ 0 $1,875,000

Expenditures

Under proposed law $1,079,299 $2,869,645
Under current law 690,906 705,884
Additional expenditures under proposed law $ 388,393 $2,163,761

LONG—RANGE EFFECTS:

The Department estimates that it will take ten to twelve years to complete the adjudication process,

BUDGET DIRECTOR (
Office of Budget and Program Pianning
Date: o2 "% & =27 -/




STATE OF MONTANA
REQUEST NO. __592.77

FISCAL NOTE {Revised) 7
Form BD-15
tn compliance with a written request received __March 8 .19 17 , there is hereby submitted a Fiscal Note
for __.._House Bill 809 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request,

THIS FISCAL NOTE REVISES THE ORIGINAL FISCAL NOTE ON HOUSE BILL 809.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 809 provides for the general revision of laws relating to water rights adjudication. The bill increases duties of
the Department of Natural Resources relative to water rights and establishes an Adjudicator Administrator’s Office, and
authorizes the Governor to appoint as many water judges as necessary.

ASSUMPTIONS:

1. The Department of Natural Resources will need 15. 00 additional FTE employees in FY 78 and 59,50 additional FTE employees
in FY'79.

2. The Adjudicator Administrator’s Office will need 1.00 additional FTE employee in FY 78 and 24.00 additional FTE
employees in FY 79,

3. The Governor will appoint five (5) water judges during FY 79. The judges will receive the same pay and benefits as
District Court Judges.

4, No order calling for declaration of existing rights will be issued until FY 79 therefore, no Earmarked Revenue will be
made available until the latter part of FY 79.

5. The number of water rights is estimated to be 500,000. N

6. The Department of State Lands will have to file between 2,000 and 6,000 declarations of existing rights within a four
to five year period after orders calling for the declarations are issued. This estimate is based on the fact that the
Department administers more than 5 million acres of land contained in approximately 8,500 leases.

7. The Department of State Lands will require 4.00 additional FTE employees in FY 78, plus an additional 4.00 FTE
employees in FY 79,

8. No declarations will be filed on state lands in FY 78 although preparation of declarations will begin. Approximately
500 declarations will be filed in FY 79.

FISCAL IMPACT:

FY 78 FY_ 79
Revenue — Department of Natural Resources : _
Filing fee collections — proposed law $ 0 $1,875,000
Filing fee collections — current law 0 0
Additional revenue collections under proposed law $ 0 - $1,875,000
Expenditures — Department of Natural Resources
Under proposed law $1,079,299 $2,869,645
Under current law 690,906 706,884
Additional expenditures under proposed law 388,393 2,163,761
Expenditures — Department of State Lands
Under proposed law 64,000 140,500
Under current law 0 0
Additional expenditures under proposed law 64,000 140,600
Total additional expenditures under proposed law $_ 452,393 $2,304,261 -’

(continued on page 2)




Page 2
STATE OF MONTANA
REQUEST NO. _592-77
FISCAL NOTE (Revised) .
b, Form BD-15 .
In compliance with a written request received March 8 , 1977 , there is hereby submitted a Fiscat Note "
for _____House Bill 809 pursuant to Chapter 563, Laws of Mantana, 1965 - Thirty-Ninth Legislative Assembly.

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legisiature upon request. :

THIS FISCAL NOTE REVISES THE ORIGINAL FISCAL NOTE ON HOUSE BILL 800. .

Continued:

LONG—-RANGE EFFECTS:

The Department of Natural Resources estimates that it will take ten to twelvp years 10 complete the adjudication process.
The Department of State Lands estimates that the process of filing water rights on state lands will take four to five years.

BUDGET DIRECTOR
Office of Budget and Program Planning -

w Pate; __3 - 9’7—77
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1 1 water and insoluble mattere.

2 INTRODUCED BbY 2 {3} *®™Appropriate™ means +to diverts impounds or

3 3 withdraw (including by stock for stock water} a quantity of

4 A BILL FOR AN ACT ENTITLED: “AN ACT FOR THE GENERAL 4 wateres or in the case of a public agency to reserve water in

5 REVISION OF LAWS RELATING TO WATER RIGHTS ADJUDICATION; 5 accordance with section B9-890e

6 AMENDING SCCTIONS 89-867s 89869y 89-870s 89-8T7is 898706y [ {#) ™Existing right” means a right to the use of water

T B89-8774 39-878s 89-873y 89-891, 89—596; 89-8-102y AND 7 which would be protected under the law 3s it existed prior

8 89-8-102<1y ReCeMe 1947; AND REPEALING SECTIONS 89-872 8 to July 1y 1973.

9 THROUGH 89-BT75¢ RaCaMe 1947." 9 {5) “Groundwater" wmeans any water beneath the Tand
10 10 surface or beneath the bed of a streams lakes reservoirs or
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANMA: 11 other body of surface waters and which is not a part of that
12 Section le Section B89-867e ReleM. 1947¢ is amended to 12 surface watere
13 read as follows: 13 {6): "Well® means any artificial opening or excavation
14 ®39-867. Definitionse Unless the context reguires 14 in the groundes however mades by which groundwater is sought
15 otherwises in this chapter: 15 or through which it flows under natural pressures or is
16 {1} ®"Water® means all water of the states surface and 16 artificially withdrawne
17 subsurfacesy ragardless of its character or wmanner of 17 {7) ™Persit™ means the permit to appropriate issued by
i3 occurrences including geothermal watere 18 the department under sections 89-880 through 89-83T.

19 {2} T™Beneficial wuse® wmeans a use of water for the 19 (8) ™Certificate® means the certificate of water right
20 benefit of the appropriators other personss or the publice 20 issued by the department under sections 89-879¢ 89-8B0(S5}s
2% includings but not. limited tosy agricultural (including stock 21 and 39-888.

22 water)s domestice fish and wildlifes industrials irrigations 22 (9) ™Declaration™ means the declaration of anm existing
23 minings municipal powers and recreational uses; provideds 23 right filed with the deporetment cgurt under section™89-872.
24 howevery that a use of water for slurry to export coal from 24 {10) “Waste™ means the unreasonable 1loss of water
25 Montana is not a Qeneficial usee Slurry is a mixture of 25 through the design or negligent operation of an

There are no changes in (# & will not be re-run.

Please refer to white copy for complete text. SE C ODND READ 1IN G - /642525?757
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appropriation or water distribution facilitys or the
application of water to anything but a beneficial usee

{11} "Political™ subdivision means any countys
incorporated city or towns pudlic corporation or district
created pursuant to state laws or other public body of the
state empowered to appropriate waters but not a private
corporations associations or groupe

{12) *"Person™ means an individuals associations
partnerships corporations state agencys political
subdivisions and the United States or any agency thereofs

[13) “Department™ means the department  of natural
resources and conservation provided for in Title 82As
chapter 15.

{14) ™Board™ means the board of natural resources and
conservation provided for in section B2A-1509.

{15) “Act*™ means the Montana HWater Use Act and any

subsequent amendments or additions theretoe

s [ ion 8 of thi 3
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Section 2. Section 89-869s ReCesMe 1947y is amended to
read as follows:

*89-86%9%« Powers and duties of boarde {1} The board may
prescribe fees or service charges for any public service
rendered by the department under this act or under Title 89,
chapter 29+ including fees for the filing of declaraticns
And applications "or for the issuance of permits and
certificatess There shall be no fees for the $iting—of
deciarations-or—fer—the issuance of certificates eof for
existing rights.

{2) The board wmay adopt rules necessary to implement
and carry out the purposes and provisions of this acte These
rules may inciudes but are not limited toe rules to:

{3) govern the issuancte and terms of interim permits

authorizing an applicant for a reqular permit under this act

to begin appropriating water immediatelys pending final

approval or denial by the department of the application for
a regular permit;

{b) require the owner or operator of appropriation
facilities to install ‘and maintain suitable controlling and

measuring devices;

-y~
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1 1 water and insoluble matters
F 4 INTRODUCED BY 2 {3} ™Appropriate® means +to diverts ivpounds or

3 3 withdraw (including by stock for stock water) a quantity of
4 A BILL FOR AN ACT ENTITLED: AN ACT FOR THE GENERAL % waters or in the case of a public agency to reserve water in

5 REVISION OF LAWS RELATING TO WATER RIGHTS ADJUDICATION: S accordance with section 89-8590e

-} AMENDING SECTIONS B89-867s 89-869¢ 89-8T0s 89-8T1ls 89876 & (4) *Existing righit™ seans a right to the use of water

7 89-877y 289-8T8s 89-879¢ 89891y 89—396; 89-8-102¢ AND 7 which would ‘be protected under the law as it existed prior
8 89~8—10Zels ReCeMe 1947; AND REPEALING !l%ECTiﬂ.HS 89~-872 8 to July 1y 1973,

9 THROUGH 89-875s RalaMs 1947<" ) 9 {5) ™Grounduater”™ " mseans any water beneath the land
10 i0 surface or beneath the bed of -a streams lakey reservoirs .or
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 11 other body of surface waters and which is not a part- of that
12 Section le Section 89-B67s ReCeMe 1947e is amended to 12 surface waters
13 read as follows: 13 {6): ™Hell"  means any artificial opening dr excawation
14 »39-86T. Definitionse Unless the context reqili;:es 14 . in the grounds however mades by which groundwater is ‘sought
15 otherwises in this chapters: 15 or through which it flows under ratural pressusres or is
16 © {1) "wWater™ =means all water of the states surface and 16 artificially withdrawne '

17 subsurfaces regardless of its character or manner of 17 {7} ™“Permit™ means the permit to appropriate issuved by
18 occurrences including geothermal water. 18 the department under sections 89-880 through B89-837.

19 {2) "Beneficial use® means a use of water- for the 19 (8] ™Certificate® means the certificate of water right
20 benefit of the appropriators other personss or the public, 20 issued by the departament under sections 89-879s 89-8B0(5)s
21 includings but not limited tos agricultural (including stock 21 and 89-888.

22 water)s domestice fish and wildlifes industrials irrigations 22 {9) ™Declaration™ ‘means the declaration of an existing
23 is-ining. sunicipal ‘power: and recreational uses; provided, 23 right filed with the depart <Burt und section™9-672.

24 houevers that a use of water for.slusry to export coal from 24 - {10) ™"Maste® means the unreasonable 1loss of water
25 Montana is. pot a benpeficial uses Slturry is a mixture of 25 through the design or negligent operation of an

There are no changes in m, & will not be re-runm.
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appropriation or water distribution facilitys or the
application of water to anything but a beneficial use.

{11) “Political™ subdivision means any countys
incorporated city or towns public corporation or district
created pursuant to state laws or other public body of the
state empowered to appropriate watery but not a private
corporations associations or groupe

(12) *“Person™ means an indi;idualy associationy
partnerships ' corporations. state agencysy . political
subdivisions and the United States or any agency thereof.

{13) “Department™ "~ means the department of natural
resources and conservation provided for in Title B82As
chapter 15.

{14) “Board® means the board of natural resources and
conservation provided for in section 82A-1509.

(15} "Act™ means the Montana Water Use Act and any

subsequent amendmwents or additions thereto.

(16} *Claisaot® . filing leclarati
ar { ion 8 of this act]

L . Y Y L T

L]

10

11

12

13
14
15
16
17
i8
19
20
21
22
23
24

25

LC 1706701

Section 2« Section 89-869s ReleMe 1947s is amended to
read as follows:

"59-869« Powers and duties of boarde (i) The beard may
prescribe fees or service charges for any public service
rendered by the department under this act or under Title 89,
chapter 2%  including fees for the fiting of declarations
and applications or for the issuance of permits and
certificatess There shall be no fees for the filing-of
dectarationy-or—for—the issuance of certificates eof for
existing. rightse

{2} The board may adopt rules necessary to implement
and carry out the purposes and provisions of this acte These
rules may includes but are not limited tos rules tos

{a) govern the issuancte and terms of interim permits
authorizing an applicant for a reqular permit under this act
to begin appropriating water immediatelys pending final
approval or denial by the department of the application for
a reguiar permit;

{b) reguire the owner or operator of appropriation
facilities to install and maintain suitable controiling and

measuring devices;
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