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r!Jrur_M. ~Z2!l . ~A~ 
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A BILL FOB AI ACT EITITLED: "AB ACT TO PROVIDE FOB l 

JUDICIAL !EllS FOR THE DISSOLUTIOB OF TH~ PAREBT-CBILD 

RELATIONSHIP ABD TO SECURE FOR THE CHILD THI! LEAST 

DETRI~ENTAL AVAILABLE !LTERIATIYE.• 

BE IT ENACTED BI THE LEGISLATURE OF THE STATE OP !OITAIIA: 

Section 1. Purpose. The purpose of this act is to 

provide a judicial aeans for the voluntary and involuutary 

dissolution of the parent-child relationship or severance of 

parental control over a child and, thereafter, to secure for 

the child the least detriaental available alternative. 

section 2. Policy. It is the policy of the state of 

ftontana that the relationship betveen parent and child be 

strengthened and supported and not lightly interferred with 

by the state but that, vhere a breakdown in the faaily has 

occurred, the vell-being of the children aay require 

judicial intervention. 

Section 3. Construction. The provisions of this act 

shall be liberally construed to proaote the purpose and 

policy of the act. 

Section 4. Definitions. As used in this act, the 

following definitions apply: 

INTRODUCED B I L L 
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(1) "Child" aeans a son or daaghter, whether by birth 

or by adoption, under the age of 16 years. 

(2) "Parent" aeans the aother or father, either 

biological or adoptive, of a child. !~cept where the ccnte%t 

clearly indicates otherwise, •parent• refers to the parent 

or parents whose relationship vith the child is sought to be 

affected by a petition filed pursuant to this act. 

(3) "Parent-child relationship" aeans all rights, 

privileges, duties, and obligations e%isting between parent 

and child, including but not liaited to the right of the 

parent to relinquish the child for adoption and to notice of 

and the right to vithhold cousent for the child's adoptiou. 

{II) "The reasouable futare" aeans a period of tiae, 

which way vary according to the child's age, sense of tiae, 

and the child's eaotional needs and attachaents, during 

which a parent aay adjust his circuastances, conduct, or 

condition so as to provide ainiaally adequate care for the 

child in the parental hoae and past which the vaintenamce of 

the parent-child relationship will present a substantial 

risk of serious detriaent to the child. The use of the 

phrase reasonable future in any section of this act does not 

e%clude the possibility that, under the particalar facts of 

the case, no •tature" vould be •reasonable• fo~ the child. 

(5) "Child's sense of tiae" aeans the effect of the 

passage of tiae froa the child's perspective, taking into 
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consideration the child's diainished capacity, which aay 

vary with the child's age, to anticipate the future or to 

delay the aaking of an eaotional co•ait•ent to a parent 

figure. 

(6) "The least detriDental available alternative" 

•eans the available alternative which aaiiaizes the child's 

opportunity for Daintaining oa a stable, continuous, 

uncouditional, and permanent basis a relationship with an 

adult parent figure fro• whoa the child receives care, 

affection, and nurturance. 

(7) "Petitiou• Deans a petition to conditioually or 

unconditionally dissolve the parent-child relationship or 

sewer parental control. 

(B) "Serious detri•ent to the child" •eans severe or 

chronic injury to the child's e•otional or intellectual 

functioning, such as would constitute an chserwable and 

substantial i•pairDent of the child's develop•ent or 

behavior, or sewere or chronic injury to the child's body. 

{9) "Guardian of the person• Deans a person, other 

than the parent of a child or an agency appointed by a court 

having jurisdiction over the child, to proaote the general 

welfare of the child, with the duty and authority to •ate 

decisions per•anently affecting the child's health and 

developaent. 

(10) "Guardian ad lite•" •eans an attorney appointed in 
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accordance with state law, by a court having jurisdiction, 

to represent the child, his ainor or incoapetent parent, or 

the putative father of the child in a judicial proceeding 

brought to ter•inate the parent and child relationship. 

(11• "Legal custodian" Deans a person, other than a 

parent or legal guardian, or an agency to who• legal custody 

of the child bas been given by a court baving jurisdiction 

over the child. 

{12) "Legal custody" •eans the status of any person or 

agency, created by the order of a court of coapetent 

jurisdiction, whereby the person or agency assuaes the 

day-to-day authority and duty of a parent towards the child, 

including but not liaited to the authority to aaintain or 

transfer to another the child's physical custody, to cocsent 

to the provision of e•ergency aedical or surgical care for 

the child, and to consent to the child's •arriage or 

induction into the ar•ed services; and the duty to provide 

for the child food, clothing, shelter, education as provided 

by law, and routine Dedical care. Legal custody vested in a 

person or agency following the entry of a decree 

conditionally or unconditionally dissolving tbe parent-child 

relationship or an order severing parental control shall 

include such other rights and duties as the court •ay 

specify. 

Section 5. Jurisdiction venue. {1) 'the district 

-~ 



2 

3 

q 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22 

23 

211 

25 

' 

LC 1331/01 

court has jurisdiction of an action brought under this act. 

(2) ln action brought under this act •ay be heard: 

(a} in the county in which the child resides; 

{b) in the county in which the child is present at the 

ti•e the action is co••enced; 

(c} in any county upon a shoving that it is the •ost 

appropriate foru•: or 

(d} in any county to which the proceedings ba•e been 

transferred by the district court. 

section 6. Grounds for aissolution of parent-child 

relationship or seyerance of parental control. The district 

court aay, upon petition, enter an order or decree 

authorized by subsections (1), (2}, (3) of [section 20] upon 

finding that the order or decree is the least detriaental 

a•ailable alternatiYe for the child and that one or •ore of 

the following conditions exist: 

(1) The parent has consented in •riting to the entry 

of the order or decree and, having been advised of the 

effect of his act, has acknowledged and affir•ed his •ritten 

consent before the court. 

(2} The parent has abandoned the child by eyidencing, 

either by stateaent or conduct, a settled intent to forego 

for the reasonable future all parental rights or all 

parental responsibilities and 

•onths prior to the· filing 
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responsibility for the care and custody of the child or 

participated in a plan to assu•e such responsibility. It 

shall be disputably presuaed that a parent has abondoned his 

child if the child is found under circuastances where the 

identity of the parent is unknown ana cannot be ascertained, 

despite diligent searching, and the parent has not co•e 

forward to clai• the child for a period of 3 •onths. 

(3} Placing 

vi thin any ti•e 

substantial risk 

the child in the custody of the parent at 

the reasonable future would raise a 

of serious detri•ent to the child. In 

deteraininq such risk, the court aay consider but is not 

liaited to the following: 

(a} e•otional or •ental illness or •ental deficiency 

of the parent of sQch duration or nature as to reBder the 

parent unlikely to care for the ongoinq physical, •ental, 

and eBotional needs of the child; 

{b) physical. psychological, or sexual abuse of any 

child by the parent. It shall be disputably presu•ed that 

the parent is responsible for the abuse of any child in his 

custody, and it shall constitute abuse for the purposes of 

this subsection that a parent, vho knev or should ha9e known 

that his child vas being abused, did not take reasonable 

action to protect the child. 

(c) excessive use by the parent of intoxicating liquor 

or narcotic or dangerous drugs; 
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(d) neglect of anr child bf the parent which may 

include bat is not liaited to failure to pro•ide tor the 

child's basic aedical and nutritional needs; 

(e) the routinelr aaintained unsafe or unsanitary 

condition of the parental hoae; 

(f) the con•iction of the parent for the hoaicide of 

the other parent. 

(4) ihene•er the physical custody of the child is 

lodged vith others, the parent has failed for a period of 6 

aonths to adjust his circnastances, conduct, or condition so 

as to pro•ide ainiaally adequate care for the child in the 

parental hoae, and the parent is unlikely to do so within 

the reasonable future. ftiniaally adequate care is that care 

the absence of which raises a substantial risk of serious 

detriaent to the child. 

(51 The parent 

reasonable and lavfnl 

has failed 

cause to 

or neglected without 

provide fer the basic 

physical and psychological needs of the child for a period 

of 6 aonths. In deteraining such failure or neglect, the 

court shall consider but is not liaited to one or •ore of 

the following: 

(a) failure by the parent, although able, to assuae 

care and custody of the child in the parental hoae; 

(h) failure by the parent to pay a reasonable portion 

of substitute physical care and maintenance, based on 
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ability to pay, if physical custody is lodged with ethers; 

(c) failure bJ the parent to •aintain regular 

visitation or other contact with the child as fart of a plan 

reasonably calculated to reunite the child with the rarent; 

(d) failure by the parent to aaintain regular contact 

or communication vith the physical or legal custodian of the 

child. 

(6) In deterainin g failure or neglect under (5) • the 

court aay disregard incidental care and custody, visitation, 

coamunications, or contributions. 

(7) The parent is incarcerated in a penal institution 

upon conviction for a criainal offense and is serving a 

sentence of not less than 3 years, of which not less than 2 

Jears re•ain to be ser•ed within the institution at the tiae 

the petition is filed, and tbe parent is unlikely to te 

released within the reasonable future. 

(8) When the physical custody of the child is lodged 

with the other parent and the parents are living serarately. 

the parent's conduct or condition falls under subsections 

(2), (3), or {7), or the parent has acknowledged his consent 

in accordance vith subsection (1) or the parent has failed 

or neglected without reasonable and lawful cause for a 

period of 6 months to do one or more of the follcving: 

(a) pay a reasonable portion of the child's support 

and maintenance, based on ability to pay. It shall be 
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disputably presuaed that an order of support by a court of 

co•petent jurisdiction is reasonable. 

(b) aaintain regular visitation or other contact with 

the child. 

Section 7. Foster care. ihen a child has been placed 

in foster care as provided for by law or has been otherwise 

placed by parents or others into the pbJsical custody of 

such fa•ily, the district court shall in proceedings 

concerning the dissolution of parent-child relationship or 

severance of parental control consider whether the child bas 

beco•e integrated into the foster faaily to the extent that 

his faailial identity is with that fa•ily and the faaily or 

person is able and •illing to peraanently so integrate the 

child. In such considerations the district court shall note 

but is not liaited to the follo•ing: 

(1) the love, affection, and other eaotional ties 

existing between the child and the parents and his ties with 

the integrating fa•ily; 

(2) the capacity and disposition of the parents fro• 

whoa he vas reaoved as coapared with that of the integrating 

faaily to give the child love, affection, and guidance and 

continuing the education of the child; 

(3) the capacity and disposition of tbe parents fro• 

whoa the child vas reaoved and the integrating fa•ily to 

provide the child with food, clothing, •edical care, and 
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other physical, aental, and eaotional needs; 

(4) the length of tiae the child has lived in a 

stable, satisfactory environaent and the desirability of 

maintaining such continuity; 

(5) the permanence as a fa•ily unit of the integrating 

family or person; 

(6) the moral fitness and physical and mental health 

of the parents fro• whom the child vas re•oved and that of 

the integrating faaily or person; 

(7) the hoae, school, and coaannity record cf the 

child, both when with the parents froa whoa he was reaoved 

and when with the integrating faaily; or 

(B) the reasonable preference of the child. 

Section B. Rights of the child to prevail. ihen one or 

more of the grounds have been established in accordance with 

[section 6], the goal of securing the least detrimental 

available alternative for the child shall prevail ever any 

conflicting rights of the parent, and it shall not be 

presu•ed that any right of the parent is consistent with the 

interests of tbe child. 

Section 9. Defenses. (1) If is cot a defense to a 

petition that the •aintenance of the parent and child 

relationship may serve as an induce•ent for the parent's 

cehabilitatian. 

(2) If prior to the filing of the petition tbe child 
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has been found to be within the jurisdiction of the district 

court and has been coaaitted by the court to the legal 

custody of the departaent of social and rehabilitation 

services or other licensed child-caring agency, the agency 

shall prowide or offer to the parent social serwices which 

are awailable in the coaaunity and are reasonably designed 

to facilitate the return of the child tc the parent. It is a 

defense to a petition that such services were not prowided 

or offered if the parent has been available and bas aade 

reasonable efforts to aaintain a continuing relationship 

with the child and to adjust his circuastances, conduct, or 

conditiou so as to prowide for the child's return and if, 

at the tiae the defense is raised, it is probable that the 

prowision of such services would be successful in effecting 

the return of the child within the reasonable future. 

(3) In deteraining whether a child will receive 

ainiaally adequate care or be e~posed to a substantial risk 

of serious detriaent in the parental hoae, the court shall 

consider the continuing awailability of reasonable social 

serYices. 

(4) The practice of a parent who chooses for hiaself 

or his child treataent by prayer or spiritual aeans alone 

shall not be construed as lack of ainiaally adeguate care of 

the child or as conduct raising substantial risk of serious 

detri•ent to the child. 
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Section 10. Considerations for determining the least 

detriaental available alternative. In deteraining the least 

detrimental available alternative for the child, the court 

shall consider bot is not limited to one cr •ore of the 

following: 

(1) the child's sense of tiae; 

(2) the need of the child for stability, continuity, 

and security; 

(J} the child's identification with and attachaent to 

the parent; 

(4) the child's identification with and attachaent to 

any indiwidual who has assuaed a parental role toward the 

child. 

section 11. Parties to proceedings. The child, the 

parent, the state, and the petitioner shall be parties to 

all proceedings under this act. Other persons serwed with 

suaaons in accordance with [section 1q(1J] •ay be present 

and participate in the proceedings as the court in its 

discretion •ay allow. 

section 12. Fora and contents of petition. Proceedings 

under this act shall be coaaenced by the filing of a 

petition, wh~ch is entitled •rn the •~tter of (child's 

name). a person under the age of 18 years". !he petiticn 

aust set forth specifically: 

(1) the naae and address of the petitioner; 
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(2} the filing status of the petitioner as enuaerated 

in [section 13]; 

(3) the naae, sex, date, and place of birth of the 

child; 

f"l the naae and address of the parent whose 

relationship with the child is sought to be dissolved or 

vbose control over the child is sought to be served; 

(5) the naae and address of the child's other parent; 

(6) when the child's parent is under the age of 18 

year, the nawes and addresses of the parents or guardian of 

the child's parent; 

(7) the nawes and addresses of the person or agency 

having legal custody or guardianship of the person or acting 

in loco parentis to the child; 

(e) whether the child is within the jurisdicticn of 

the district court of this state or of another state and, if 

so, the naae of the court, the state, and the county and 

the date that the finding of jurisdiction vas entered; 

{9) the facts upon which relief is sought; 

(10) the relief sought, which aay be stated in the 

alternative. 

Section 13. Persons eligible to 

pPtition based on personal knowledge aay 

person. 

petition. 

be filed 

Ill " 

by any 

(2) A petition based on inforwaticn and belief ~ay be 
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filed by the following persons: 

(a) the guardian or guardian ad litea of the child 

appointed by a court of cowpetent jurisdiction; 

(b) an authorized eaployee of the departaent of social 

and rehabilitation services; 

{c) an authorized ewployee of any public or private 

child-caring agency in vhoa the child's legal custody is 

vested; 

(d) a county attorney or the attorney general. 

(3) A petition based on infor•ation and belief, 

acco•panied by 

allegations of 

one or acre signed affidavits supporting the 

the petition and based upon ~ersonal 

knowledge, aay be filed by the following persons: 

(a) a person with lawful physical custody of the 

child, including a foster parent; 

(b) a person, other than a public or private 

child-caring agency, with legal custody of the child; 

(c) the spouse of the other parent if that parent has 

lawful physical custody of the child. 

Section 14. Service and notice. (1) Within 30 days 

after the petition is filed, the district court shall set a 

date for a preliainary hearing and cause a copy of the 

petition, c~rtified by the petitioner, his agent or 

attorney, or the clerk of the court, along with a snaaons, 

to be served upon the following in the aanner that service 
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would be aade in a civil case: 

(a) both parents of the child except when the identity 

of either parent is net known with certainty by the 

petitioner or is contested, in which case notice shall be 

served on any person known by the petitioner to have claiaed 

or asse~ted pa~ental rights within the preceding 12 acntbs; 

(b) the parents or guardian of the perscn of a parent 

under age 18 years or the guardian of the person of a parent 

who has been found aentally incoapetent; 

(c) the gua~dian of the person or of the estate and 

the gua~dian ad litea, if any, of the caild; 

(d) tbe county attorney for the coanty in which the 

petition is filed; 

(e) the person or agency having legal custody of the 

child; 

(f) if the child has reached the age of 13 years, upon 

the child; and 

(g) upon any person found by the court to have a 

legitiaate interest in the outcoae of the proceedings and if 

the interests of justice so require. 

(2) Service upon any person entitled to 

be aade within not less than 10 days 

notice shall 

prior to the 

preliainary hearing for persons found within the state and 

not less than 20 days prior to the preliainary bearing for 

persons found outside of the state. 
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(3) When the whereabouts of any party cannot be 

reasonably ascertained, service by publication shall be aade 

pursuant to eontana rules of civil procedure. 

(4) service upon the departaent of social and 

rehabilitation services aay he made by certified aail 

addressed to the director of the departaent. 

(5) The suaaons shall advise the ~erson being served 

of the following: 

(a) the date and place of the preliainary hearing; 

(b) that a proceeding has been coaaenced w~icb aay 

result in a decree dissolving, severing, and extinguishing 

all rights, privileges. duties, amd obligations existing 

between the parent and the child, including the right cf tbe 

parent to notice of or to withhold consent for t~e adoption 

of the child; 

(c) that the parent is entitled to be represented by 

counsel of his choice and, if he is financially unable to 

retain counsel, that the court will appoint counsel for bia; 

(d) that a guardian ad lite• will be appointed by the 

court to represent the child; 

(e) that failure of a parent to appear at the placE 

and on the date set for preliainary hea~ing aay result in 

the entry of a decree of dissolution by default. 

(6) If the petitioner has reason to believe that a 

person entitled to notice under subsection (1) of this 

-16-
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section is unable to read or understand the English 

language, there shall conspicuously appear or be attached to 

the face of the suaaons notice in the person's ovn language 

substantially as follo•s: 

If you do not read English, you should iaaediately 

contact for assistance an attorney or other English speaking 

person or the clerk of the ••••••••• court of •••••••••••• 

County [address and telephone nuaber of the clerk]. A 

proceeding is pending against (naae of parent] seeking to 

foreYer end his or her rights as a parent of [nale cf 

child]. 

(7) If the petitioner has reason to belieYe or if it 

is other•ise called to tbe court's attention that a person 

entitled to notice under subsection (1} of this section is 

unable to read any language, the court aay, if practical, on 

its ovn action or upon the action of any party order that 

serYice be accoapanied by an oral ezplanaticn, in the 

person's c•n language, of the contents of tbe suamoas and of 

the petition. 

section 15. Preliainary bearing -- right tc 

representation. The preliainary hearing shall be conducted 

in the following aanner: 

(1) The court shall infer• the parent: 

(a) of the facts alleged in the petition; 

(b) of the possible consequences of tbe Froceedings; 
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{c) of the right to be present and subpoena witnesses; 

(d) of the right to be represented by counsel of his 

choice and, if he is financially unable to retain counsel, 

that the court will appoint counsel for hi•. 

(2) If no guardian ad litea bas been preYiously 

appointed, the court shall appoint an attorney, who •ay not 

be an attorney for any other party or for any pe£SOD or 

agency interested in the outcoae of tbe proceedings, to 

represent the child as guardian ad litea. In selecting the 

guardian ad lite• of a child of the age of 13 years or 

older, the court shall giYe due consideration to the 

appointaent of an attorney, if any. chosen by the cbild, 

{3) Dpon a finding that the parent is financially 

unable to obtain counsel and bas not knowingly waived the 

right to representation, the court shall appoint an attorney 

to represent the parent. 

(~) If, despite diligent search, the identity of the 

parent is nnknovn to the petitioner, the conrt aay: 

(a) coapel the appearance of any party before the 

court and inquire of tbe• the identity of the parent, but 

the court •ay not coapel disclosure of the identity of the 

parent fro• the other parent; 

(b) if the court finds that the publication of notice 

of the proceedings as provided for in the !ontana rules of 

civil procedure or otber public notice would be reasona~ly 
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anticipated to lead to the identification of the parent and 

that such notice has not already been made, the court shall 

order that such notice be wade. In no event way notice 

contain the naae of the other Farent without his consent. 

(c) appoint a person to conduct an additional £earcb 

for the parent. 

(5) If the court finds that the parent i£, due to a 

lack of aaturity or a aental condition, unable to co•Frehend 

the nature of the proceedings, the court shall appoint a 

guardian ad litea, vho shall be an attorney, to represent 

the parent. 

(6) The court shall inquire of the parties present 

whether service bas been aade pursuant to [section 14] and 

upon a showing that the identity of any person entitled to 

notice is unknown and cannot be reasonably ascertained, 

waive service of notice upon thea; the court aay continue 

the preliwinary hearing to provide additional tiae for the 

service of notice. 

(7) The court aay enter any other appropriate order. 

section 16. state to be represented. The state shall 

appear in all proceedings pursuant to this act aud shall be 

represented by either the county attorney of the county in 

which the proceedings are being heard or by the attorney 

general. If the child has been cos1itted tc the legal 

custody of the department of social and rehabilitation 
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services. the state aay appear by an attorney representing 

the departaent. 

Section 17. Role of the guardian ad litea. 111 The 

guardian ad litem for a cbila who bas not yet reached the 

age of 13 shall aake an independent investigation of the 

alternative dispositions available to the court and shall 

advocate the alternative least detri•ental to the child. Be 

shall also relate to the court the e~pressed desires. if 

any, of the child. 

(2) The guardian ad lite• of a child of the age of 13 

years or older shall ascertain the desires of the child and 

advocate that position before tbe court. 

(3) The guardian ad litea aay file actions. offer 

testiaony of witnesses and other evidence probative of any 

aaterial issue, and cross-e~aaiae witnesses offered ty any 

other party. 

section 18. Fhysical or psychological evaluation of 

parent or child. (1) lt any tiae attar a petition has been 

filed and upon a finding that reasonable cause exists, the 

court aay cr1er the child or the pcrent to be exaDined by a 

psychiatrist, a physician, a licensed clini=al psychologist, 

or other expert appointed by the court for the purpose of 

evaluating the child's or the parent's ~hysical, 

psychologic:!, aental, or eaotinnal condition. T~~ expense 

of the eval tion shall be borne DJ t~d count~. 
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{2) Upon action of any party and upon a shoving that 

the party is without adequate fonds, the court aay appoint a 

psychiatrist, a physician, a licensed clinical psychologist, 

or other expert chosen by the aoving party tc aake an 

independent evaluation of the party's physical, 

psychological, aental, or dewelopaental condition, 

notwithstanding that au evaluation has been aade or ordered 

pursuant to subsection {1) of this section. 'lhe expense of 

the exaaination shall be borne by the county. 

(31 The report of an evaluation obtained pursuant to 

subsection (1) of this section shall be provided to the 

guardian ad lite• and the attorneys for all other parties. 

The court aay, by appropriate order, forbid the guardian ad 

lite• or the other attorneys fro• divulging to any party or 

other person any inforaation of a sensitive nature contained 

in such report. 

Section 19. Procedure court of the bearing 

evidence. (1) Proceedings under this act shall he beard by 

the court without a jury. Bovever. upon the request of any 

party, the court aay in its discretion eapanel a jury which 

aay be advisory only and shall be conducted in an inforaal 

manner. The proceedings shall be recorded. 

{2) The general public shall be excluded froa any 

proceedings pursuant to this act, and only those persons who 

are entitled to notice pursuant to (section 1Q] and their 
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attorneys or who• the court finds to have a legitiaate 

interest in the proceedings or the work of the court •ay be 

admitted. Persons so adaitted aay net disclose any 

infor•ation obtained at the hearing which would identify an 

individual child or parent. 

(3) The court aay, on its ovn aotion or that of any 

party, require the presence of vitnesses considered 

necessary to the adjudication of the petition or the 

disposition of the child and •ay by appropriate order direct 

the co•aissioners of the county in whick the court is 

sitting to provide for the reasonable expenses cf an 

out-of-state witness. The hearing aay be continued fro• ti•e 

to tiae for the bearing of additional evidence. 

(4) The rules of evidence applicable to a trial of a 

civil case shall apply except as specifically aodified by 

this act. 

(5) for the purposes of adjudication, the court aay 

consider any reports or other docu•ents aaintained in the 

regular and ordinary course by the defartaent of social and 

rehabilitation services if it appears that the anther of any 

such report or docuaent, if available, would be competent to 

testify as to its contents and that person is not available. 

(6) For the purpose of disposition, testi•ony, 

reports, or other material relating to the child's •ental, 

physical, and social history and prognosis aay be received 
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by the court without regard to their co•petency under the 

rules of evidence. 

(7) The court aay, on its ovn •oticn or that of any 

party, hear the testi•ony of or interview the child. such 

testi•ony or interview aay be beard in the court's cba•bers 

in the Fresence of the court, the attorneys, and the 

reporter only or as the parties •ay otherwise stipulate. 

(8} If the identity of any parent is not kno•n with 

certainty by the petitioner or is contested, it shall be the 

burden of the assertive parent to establish his rights. 

(9} The court •ay, on its ovn •otion or that of any 

party, at any ti•e prior to the entry of an order or decree 

adjudicating the petition, direct that the petition •aJ be 

a•ended. If the a•end•ent results in a subs•antial departure 

fro• the facts originally alleq•d, the court shall grant 

such continuance as the interests of justice •ay require. 

Section 20. Orders -- decrees -- disposition. (1) Each 

order entered pursuant to this section shall be in writing 

and recite the findings of fact upon which it is based. 

(2) Upon a finding that one or •ore of the grounds set 

forth in [section 6] have been established by clear and 

conviacinq evidence that uo rights of the other parent 

re•ain outstanding and that it is the least detri•ental 

available alternative for the child, the court shall either; 

(a) enter an order severing parental control over the 
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child, awarding his legal custody and guardianship of his 

person tc an appropriate person or public or private 

child-carinq agency and regulate, in the •auner least 

detri•ental to the child. the relationship betveeu the child 

and tht> parent; 

(b) enter an unconditional decree dissolving the 

parent-child relationship and awarding the -child • s legal 

custody and guardianship of his person to an appropriate 

individual or public or private child-caring aqeacy vith 

authority to consent to the child's adoption; 

{c) enter a conditional decree dissolving the 

parent-child relationship when it appears to the court that 

the least detri•ental alternative is tbe adoption of the 

child but tbe court is unable to deter•ine whether an 

adoptive place•ent is available. An order entered pursuant 

to this subsection shall award the child's legal custody and 

guardianship of his person to an appropriate iudividnal or 

public or private child-caring agency with the authority to 

locate and place the child in an adoptive hc•e. Such decree 

shall beco•e unconditional upon a finding by the court tbat 

the child has been placed in a ho•e for the purFoses of 

adoption. Upon a finding by the court that, despite diligent 

effort, no adoptive ho•e can be found for the child, the 

court •ay enter any other order provided for in this 

section. 
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(d) so order aay be entered pursuant to subsection (b) 

or (c) if the child is of the age of 13 years or o~er and 

objects to the oraer. 

(3) Upon finding that one or acre of the groonds set 

forth in [section 6] ba~e been established by clear ana 

convincing evidence and that the rights of the other parent 

re•ain outstanding, the court aay enter any order authorized 

by subsection (2} ~hich is not inconsistent with such 

outstanding 

dissolving 

rights 

the 

and •ay enter a conditional decree 

parent-child relationship ~ending 

consideration of the child's relationship with the other 

parent. 

(4) Any order entered pursuant to subsection (2) or 

(3} •ay be acco•panied by an order appointing a guardian of 

the child's estate. 

15) Any order entered pursuant to subsecticn (2) or 

(3) •ay, if so specifiea by the court, constitute a finding 

that the child is within the jurisdiction of the district 

court or continue any such findings pre~ionsly aade, and the 

court aay make any order for the child's care, custody, and 

welfare authorized by the court, except that no parent whose 

relationship with the child bas been unconditionally 

dissolved is subject to the further jurisdiction of the 

court. The departaent of social and rehabilitation services 

aay be ordered to provide for the child's support tc the 
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saae extent that it provides support fer a child in a foster 

boae, notviths~anding that the child's custody and 

guardianship of his person is awarded to another person if 

such person is also physical custodian of the ckild. 

(6) Any order entered pursuant to subsection (2) or 

(3) awarding the child's legal custody to any person or 

agency shall be re~ieved by the court within 90 days cf the 

date of its entry, and thereafter as the ccurt aay direct, 

for the purpose of apprising the court of efforts being aade 

by such person or agency to obtain the least detriaental 

available alternative for the child. Upon a shoving of good 

cause, any such order aay be vacated and the child's cus~cdy 

and guardianship of his person aay be awarded to another 

person or agency. 

(7) Upon a finding that one or •ore of the grounas set 

forth in (section 6) have not been established by clear and 

convincing evidence or that it is the least detriaental 

available alternative for the child, the court shall enter 

an order denying the petition. 

(B) Upon a finding tha~ social services are a~ailahle 

in the com•nnity reasonably designed to effectuate the 

return of the child to the parental boae or the safe 

•aintenance of the child in the parental ho•e, the cour~ •ay 

order the departaent of social and rehabilitation services 

to facilitate access to such services, aake the• available, 
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or assu•e their cost. 

Section 21. Effect of oraers ana decrees. (1) An 

unconditional 

relationship 

parent-child 

decree 

irrevocably 

disscl'l'ing 

severs and 

the parent-child 

extinguishes the 

relationship in all respects except as set out 

in this section and •ay be reviewed only on direct aFpeal. 

(2) ln unconditional decree dissolving the 

parent-child relationship does not ser'l'e to either 

disinherit a parent or a child na•ed as a testi•entary 

beneficiary of a preexisting instrn•ent or diwest the right 

of the parent or the child to succeed by intestacy to or 

through the estate of the other except as occurs by a 

subsequent adoption of the child. 

(3) 1 conditional decree dissolving the parent-child 

relationship acts as an order severing parental cc•trol 

until such ti•e as it •ay become unconditional. 

(Ill An order severing parental control indefinitely 

suspends any right of the parent which the court bas found 

to be or shall subsequently find to be inconsistent with the 

least detrimental alternative available to the child, 

including, unless the court specifies otherwise, the right 

to the legal and physical custody of the child. Following 

the entry of an order seYering parental control, the Farent 

has no authority to release the child for adoption tc any 

person or agency. such an order does not affect the duty of 
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the parent to support the child. 

(5) An order severing parental control cr a 

conditional decree dissolving the parent-cbild relaticnshiF 

has no affect on the inheritance rights of the parent cr the 

child. 

(6) No order or decree entered disentitles a child to 

any benefit due hi• fro• any third person. including but not 

li•ited to any Indian tribe or agency cf a state or of the 

United States, 

Section 22. lppeals. (1) lny order cr decree entered 

pursuant to [section 20] is a final order and •ay be 

appealed ty any party whose rights or interests it adversely 

effects. 

(2) The child shall b" represented on anr appeal by a 

guardian ad lite• and, upon a finding that the Farent is 

financially unable to obtain counsel on appeal, the court 

shall appoint counsel to represent the parent. 'Ibe state 

shall appear as provided for in [section 16). 

(3) The appeal •ay raise any issue of la~ or fact 

presented tc the lover court and shall be expedited as au 

appeal in a criainal case. 

(II) unless the order or decree entered rur,;uant to 

this act sr· specifies, the pendency of an appeal ~be:cefrc• 

does not sus~,md its effect exce~t that no prcc'2sG'nqs for 

the 3dOpti~'' rr 1 Cti}~ ~~~ ~F ~c~r~ ~~nd~~~ t· .~ t r !-? "1 ~ 

:s ~ 
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an unconditional decree dissolving the parent-child 

2 relationship. 

3 Section 23. Finality of orders and decrees. (1) The 

4 court aay at any tile aodify or set aside any order, other 

5 than an order unconditionally dissolving the parent-child 

6 relaticnship, upon a finding that such order is nc longer 

7 the least detriaental available alternative for the child. 

8 (2) The pendency of an appeal shall not preclude the 

9 court fro• entering such further teaporary orders relating 

10 to the child's legal or physical custody or guardianship of 

11 his person or estate as it finds necessary pending final 

12 disposition of the appeal but aay only pertain to aatters 

13 transpiring since the order on appeal was issued. 

1q Section 2q. severability. If a part of this act is 

15 invalid, all valid parts that are severable froa the invalid 

16 part reaain in effect. If a part of this act is invalid in 

17 one or more of its applications, the part reaains in effect 

18 in all valid applications that are severable froa the 

19 invalid applications. 
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STATE OF MONTANA 
REQUEST NO. ·----~~9-7?__~~ 

FISCAL NOTE 

Form IU> 15 

In compliance with a written request received February 14 19 _!!__ __ , there is hereby submitted a Fiscal Note 

for ----- J!~~ Bill 7?8 pursuant to Chapter 53, Laws of Montana, 1965- Thirty-Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

Provides for Judicial means of dissolving the parent-child relationship. 

ASSUMPTIONS: 

1. Each child case requires 6 hours of legal service • 
2. 80% of SRS and Department of Institutions' cases will be appealed during the biennium. 
3. 50% of SRS and Department of Institutions' cases will require that legal services be provided the parents. 
4. An additional 9.00 FTE social workers will be required since,under the proposed legislation, the projected cases for 

private agencies, institutions, and private cases would be serviced by SRS. 

FISCAL IMPACT: 

Personal Services 
Legal Fees: Child 
Appeal Costs: Child 
Hearing Costs: Parent 
Appeal Costs: Parents 

FY78 

$110,886 
264,250 

. 1,126,500 
117,250 
562,500 

$2,181,386 

Summary of funding for the above increased costs: 

State General Fund 
Counties 

TECHNICAL NOTE: 

$1,861,693 
319,693 

$2,181,386 

FY79 

$113,519 
264,250 

1,126,500 
117,250 
562,500 

$2,184,019 

$1,863,010 
321,009 

$2,184,019 

1. Sections 6 & 7 are in conflict with Section 10-1301 RCM 1947 and Section 61·205 RCM 1947. 
2. Section 19, subparagraph 8 is in conflict with Section 61-305 RCM 1947. 
3. Section 20 subparagraph 2(a) refers to "child caring" agencies and conflicts with SRS's licensing of adoption agencies. 

~~~~~ 
BUDGET DIRECTOR U V 
Office of Budget and Program Planning ...,1 
Date: ~_:_L!.::2] _________ _ 


