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BILL NO. 7
INTRODUCED 8Y

A BILL FOR AN ACT ENTITLED: AN ACT ESTABLISHING A STATE
DEFENDER SYSTEM; AMENDING SECTIONS 10-1218s 38-1309s
80—-2718s 95-902y AND 95-1001s ReCeMe 19475 AND REPEALING

SECTIONS 95-1005 AND 95-13069 ReCoMe 1947.™
!

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le« There is a3 new R.CeMe section that reads as
follows:

Purposee It is the policy of this state to provide for
the realization of the constitutional guarantee of counsel
in the reoresentation of indigent defendantsy including
nacessary related services and facilitiesy in criminal,
youth courte ang involuntary commitment proceedings within
the state to assure effective assistance and continuity of
counsel to indigent accused taken into custody and indigent
defendants in criminale youth courts and involuntary
commitment proceedings within this stat2e. The state publtic
defender commission is authorized to adainister and assure
enforcement of the provisions of this acte

Section 2. There is a new RelesMe section that reads as
follods:

Dffice of tche stata public defendere There is created
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an office of the state pubtic defender -:allocated for
administrative purposas only to the department of social and
rzhabilitation sarvices pursuant to 32A-103. Howewvers tha
office may hire its own p2rsonnels and 82a-108(2}{d) does
not applye.

jection 3. There is a new ReCeMs section that reads as
follons:

State public defender commissione {l1) There is created
a3 state public defender commission which shall -~ consist of
nine wmemberse. The governor shall appoint the members of the
commission for a3 term of 3 years but shall stagger the terms
of the initial appointments so that one~third of tha
commission members are appointed every 2 yearss

{2) The appointments shall be made as followss:

{a) five wmembers who are active wmembers of the stata
bar of Montana and who ar2 not prosecuting attorneys, whose
setection shall be based on their experience in the practice
of criminal law;

(b} four members of the general publice

Section 4« Thera is a new ReCe.Me section that reads as
follows:

Heetings of commissione (1} The commission shall meet
on a regular pasise A chairperson elected by the members
shall preside at meztingse

(2) A majority of the members constitutes a quorums
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and a majority wvote of those present is sufficient to
dstermine any resolutions policy adoptions or wmotion.
Howevers selecticn of the state public defender reguires the
vote of each mesbers Ther2 shall be no voting by proxye

Section 5« Theére is a new R.CeM. section that reads as
£31louws:

Compensation of membarse The commission shall serve
without pay but shall oe reimbursed for travel expensess as
provided in 359-538s 59-539s and 59-80is and for other
necessary eaxpenases incurred as a result of commission
membershipe

Section 6« There is a new Re.Ce.Ms section that reads as
foliows:

Duties of commission regarding state public defenders
{1) The state public defender commission shall apaoint the
state public defender for a term of 5 yearse The state
public defender shall sarve until his successor is appointed
and gualifiede He wmay be rzappointed for one or more
subsejuent 5-year termss ¥Y¥acancies in the J>ffice shzil b=
fitled by the state public defender commission for tha
unexpired terms The first state public defender appointed
pursuant to this seaction shall be appointad for a term
commencing on January le 1978

{2} The commission shall assist tne statz public

defender in establishing a statewide system of effective
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rapresentition for alY indigent pz2rsonse moni tor the
performance of the state public defenders and assist the
state public defender in the development of a program to
inform the public of the role of tha defensz attorney.

Section Te There is a new R.CeMs section that reads as
follows:

Jua¥ifications an? compensation of the steta pupiic
d2fendere (1) The state public defendzar shall bes

{a) 25 years of age or older;

(b} a citizen of the Unit2d States who Nhas resided in
this state 2 years next precediag his ajpointaent; and

{c) an attorney in good standing admitted to practice
law in Montana who nas engaged in the active practice of lawx
for at Yeast 5 years before his appsintnent.

{2} The state public d=afender may be rexovel froa
office only for cause by the state public defender
COMMisSioNe

{3) The compensation of the stat2 opublic defender
snall be fixed by the state punlic def:nder commissions
shall not be less than th: salary of tha attorney genarals
and may not be reduced during the t2rm of his appointments

Section 8¢ Therz is a new RellaMa section that reads as
follows:

Powers and duties of stat~ oublic daefanocere {1} wWhen

representing an iadicent persone *%:> state public defoender
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shall:

{a) counsel and desfend hime whether he is held in
custodye is alleged to be a delinguent or to be in need of
supervisions is charged with a criminal offenses or is the
respondent in an involuntary commitwment proceedings at every
stage of the proceedings following arresty detentions or
service of praocess; and

{b) prosecute any appeals or other remedies before or
after conviction that the state public defender considers to
be in the interast of justice or that are required by lawe

{2) The state publtic defender shall. devote his full
time to the performance of his duties and may not angage in
the private practice of lawe

{3) Subject to +th2 approval of the stats public
defonder commissions the state public defender may decline
to accept new cases when the acceptance of additional cases
would result  in ineffective represeatation of indigant
persons presently representede

Section 9. There is a new ReCeMs section that reads as
falloas:

Personnel -- contracts with attorneys -- regional
officese (1} Sudja2ct to the approwval of the state public
defender commissions the state public defender may 2mploy a
chizf deputy statz public defendery assistant and deputy

state public defendersy investigatorss and any ather
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neca2ssary eaployeess

{2y The state public defender wmay contract with
attorneys licensed to practice law in Montana to provide
sarvices raquired by this act ifs for any reasons it is
impracticable for him or his deputies to provide such
sarviceses All such contract services shall be performed
under the supervisory control of the stats »ublic defeadare.

{2) The chief deputy public defzsnder and the assistant
and  deputy public defenders shall serve at the pileasure of
the state public defendar. They shall be employed on a
full-time basis and may not engag:z in the private practice
of lawa

{4) The compensation of persons employed under
subsection (1) shall pe fixed by the state pubdlic defender
sub ject to the approval of the state public defeander
COMAiSSIoN.

(5) Subject to ths approval of the state pubtic
defender commissions the state public defender shall
establish such regional offices as he considers necassary to
properly carry out bis dutiese

Section 10. There is a new R.LeMe section that reads
as follows:

Rijht to rapresentation and servicase (1) Any indi-,ent
person who is thrzatened with loss of liberty as a result of

any of the following listead actions is entitled to be
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represented by the state public defender and to be provided
with the necessary supporting services requirad for adejuate
representation:

{a) am arr2st fory a charge of committings or 2
conviction of a criminal offense;

(b} any proceeding under the jurisdiction of the youth
court in which a youth is alleged to be @ delinquent youth
or a youth in need of supsrvision;

(c) & hearing on a petition for involuntary commitment
under 33-1206+ 38-1208y Title 38y chapter 13+ or 80-2718; or

[{d) a hearing regarding a prisoner's furltough release
under 95-2226eie

{2} If a person having a right to representation under
subsection (1) is not representad by an attornays any law
enforcement officery public defendere or zourt which caomes
into contact with him snall inform nim of the right of an
indigent p2rson to be ra2presented by an attorney at public
expenseas

Section 1l« There is a new RelsMe section that reads
as follows:

Determination of indigence. (1) Unless otherwise
orderead by the courts tne determination of indigence shall
bz made by a public defenders subject to revizw by the
courte The determination shall se based upon an appropriate

inquiry into the financial circumstances of the parson
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saeking lz2gal rapresentation and an affidavit signed by such
person demronstrating his financial inability to obtain legal
counsal. Releasz on bail does not preclude a finding that a
person is indigent.

(2) A person waives nis right to be represanted »y an
attorney at pudblic expense by refusing tos furiish any
information requested pertinent to the detarmination of
indigencye.

Section 1Ze There is a new ReleMe section that reads
as follows:

Apnointment of another attormey in place of state
public defendars. For causey the court mays on its own motion
or upon the application of the state public defender or the
indigant persons appoint an attorney other than the state
public defender to represesnt the indijent gparson at  any
stage of tha2 proceedings or on appe3ls The attornzy shall b2
awarded compensation and reimbursament for expenses
necessarily incurred. The amount of compensation and
allowable expenses shall be determined and aid by the court
from funds appropriated therefora.

Section 13e Section 10-1218s ReleMe 1947y is amended
to read as follows:

"}3-1218. Basic leyal rightse (1) Whea a youth Aatleged
to be a delimguent vouth or a youth in need of subervision

is taken into custodys the following requiremants must be
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mets

{a) the youth shall be immediatsly 2and effectively
advised of his constitutional rights and his rights under
this Acts

(P} the vyouth may waive such rignts under the
following situations:

(i) when the vyouth is wunder the aje of twalve (12)
yearss the parents of the youth may make an effective
waiver;

{(ii} when the youth is over the age of twelve {12)
yearsy and the youth and his parent agrzes they may mak2 an
effective waiver; and

(iii) when the vyouth is over the age of twelwve (12}
years and the youth and his parents do not agrees the youth
may make an effective waiver onty with advice of counsel.

fc} 1In a proceeding alleging a youth to 1Je a
delinquent youth:

{i) An extra-judicial statement that would be
constitutionally inadmissible in a criminal matter shall not
be received in avidance;

{ii) Evidence illegally seized or obtainasd shall not b2
received in evidence to establish the allegations of a
petition against 3 youth; and

{iii) An extra-judicial admission or confession made by

the youth out of court is insufficient to support 2 finding
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thet the youth committed the acts alleged in the petition
unless it is corvoborated by other 2vidence.

(2} Title 95+ ReleM. 1947y shall apoly to all law
enforcement investigations relating to a complaint alleging
a delinquent youth or youth in need of suparvisions except
that:

(a) No youth shall 'be fingerprinted or photographed
for criminal identification purposes except by order of the
youth court judgee. -

(b} No fingerprint records or photographs shall be
filed with the federal bureau of investigationy state of
Montana identification bureauy or any other than the
orijinating agencys except for sending the fingerprints or
photographs to any Jlaw enforcement agency for comparison
purposes in the original investigatione

{c) At such tim2 as the proceedings in the wmatter
including appealsy are completes the fingerprint records and
photographs shall be destroyed; except that such fiagerprint
records and photographs may be retained by the originating
agency for a specific period when ordered by the court for
good cause showne

t3) In all proceedings on a petition alleging a
detinquent youth or youth in need of supervision as set
forth in subsection (1) >f this sections the youthe parents

and guardian of the youth shall be advised by the court ors

-10-
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in the absence of the courts by its representative that the
youth may be represented by counsel at all stages of the
proceedings. If counsel is not retainedsy or if it appears
that counsel will ‘not be retaineds theg 'yduths 'the pacents
and. guardian _ of __the “youths and the siatd guiil ic defender
h N i N : b | i
defgnder ors Ef fiere’is fauses “that counsel shal¥ gill be
appointed for ‘the youths unless the right to appointed
counsel is waived by the youth and the parents or guardiane
Neither the vyouth nor his  parent or guardian may waiva
counsel if commitment to a detention facility or a youth
forest camp or to the department - of institutions for a
period of wmore than 'six (&) months may result frc;
adjudicatione

(4) The courts at any stage of a proceeding on a
petition under this actes may appoint a guardian ad Yitem for
a youth if the youth has nQ parent or guardian appearing in
his behalfs or If thelr interests conflict with those of the
youthe A party to the proceeding or an employee or
rapresentative of a party shatll not be appointed as gquardian
ad litema

{5) 1In a proceeding on a petitions a party is entitled
to: the opportunity to introduce evidence and otherwise be

heard on the party's own behalf; confront and cross—examine
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witnesses testifying against the party; and admit or deny
the allegations against the party in the petition.

{6} Persons afforded rights under this act shall be
advised of those rights and any other rights existing under
law at the time of their first appearance in a procseding on
a petition under the Montanz Youth Court Act and at any
other time specified in the Youth Lourt Act or other lawe

{(7) A1 post trial 'motions and othear rem=g2ies
available to an adulit in a8 criminal proceeding under th2
Montana Code of Criminal Procedure shall be available to a
youth proceeded against under this act."™

Section 14. Section 38-1309¢ ReloMa 1947, is amended
to read as follows:

=38~-1309« Right to counsel and appeal -— examination
of reaspondant ~— vrecordse (i} Thz person alleged to b=
seriousty mentally i1l shall have the right to be present at
any hearing or triale If hz has no attorneys the judgye
shall =appoint an attorney tc represent him 2t either the
hearing or the trial or both., If the—coort—determines it _is
detergained that the respondent is financially unable to
employ an attorneys the court shall - advide fhe ‘psrson
defeoder that the person is entitlec to Dbe represeénted Dby
the stdte public defender ors 1f there iz causes that the

court will appoint counsel who-—sha'}-se-compensated—from—the
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preb¥ic—Ffunda—of-the-county-where—the—respondent-residds. The
county of restdence shall also pay all precommitment
expenses including transportation to a mental health
facility incurred in connection with the detentiony
examinations and precommitment custody of the respondente

{2) The respondents his attorneys or the responsible
person appointed by the court may secure a professional
person of his own choice»to>exanine the respondent and to
testify at the hearing before the court or jury. as to the
results of his examination.

(3Y If the person wishing to secure.the testimony of a
professional person is unable to do so because of financial
reasonsy and if the respondent joins in the regquest for such
examinationy the court shall appoint a professional parson
other than the professional person reguesting the commitment
to parform the examinations Whenever possibles the court
shall allow the respondent a reasonable choice of an
availablie  professional person qualified to perfora the
requested examination who--wit¥-—-be-~compensated-—from——the
pubiie-—fands—sf-the-—county-wheére—the-respondent-resides.

(%) Every respondant subjact to an order for
short-term treatment or long~term care and treatment shall
be advised >f his right to appeal such order by the court at
the conclusion of any hearing as a result of which such an

orcdar may be entereds
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{5) Records and papers in proceedings under this act
shall be maintained separately by the clerks of tha several
courtse Upon the release of any respondent or patizntsy the
facility shall notify the clerk of the court within five ({5)
days of the releasees and the clerk shall immediately seal
the record in the case and omit the name of the respoandent
or patient from the index or indices of cases in such court
unless the court orders the record opened for good cause
showne™

Section 15. Section B80-2T718s ReleMs 19474 is amanded
to read as fol¥iows:

*80~2718« Involuntary commitsmant of alcoholicse (1) A
person may be committed to the custody of the department of
institutions by the district court upon the petition of his
spouse or guardiany a relatives the certifying physicians or
the chief of any approved pubtic treatment facilitye The
petition shall allege that the person is an alcoholic  who
habitually lacks self-control as to the use of alcoholic
baverages and that he (a) has threatenedsy attempteds or
inflicted physicial harm on another and that unless
committed is likely to inflict physicial harm on another; or
{b) is incapacitated by alcohole A refusal to undergs
treatment does not constitute evidence of tack of judgment
as to the need for treatmente The petition shall be

accompanied by a certificate of a 1icensed shysician who has

-—14&—
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examined the person within two (2) days befare submission of
the petitions .unless the person whose commitment is soujht
has refused to submit to a medical examinationes in which
case the fact of refusal shall be alleged in the petitions
The certificate shall ‘set forth the physician®'s findings in
support of the allegations - of tha petition. A physician
emsployed by the admitting facility or the department is not
eligible to be the certifying physiciane

{2) VUpon filing the petitions the court shall fix a
dateé for a hearing no.later than ten ({10) days after the
date the petition was filed. A copy of the petition and of
the notice of the hearings including the date fixed by the

courtes 'shall be served on the petitioners the person whose

commitment is soughts his  next of kin other than the

petitioners a parent or his legal guardian if ha is a mingre
the administrator in charge of the approved publtic treatment
facility to which ne has been committed for emergency cares
and any other person the court beliaves advisables A copy of
the petition and certificate shall be delivered to each
person notified.

{3} At the hearing the court shall hear all relevant
testimonys includingy if Dossibles the testimony of at least
one licensed physician who has examined the person whose
commitment is5 sought. The person shall have a right to have

a licensed physician of his own choosing examine him and
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testify on his behalfs and if he has no funds with which to
pay such physicians the reasonabla costs of one such
examination and testimony shall :be paid by the cownty statee
The person shall be present :unlaess the court believes that
his presence is likaly to be injurious to him; he shall be
advised of his right to counsel ands if he is-unable to hire
his own counsele the ctourt shall .gowisd Hie dnd the state
state 'public defender ore "if therd is causes Lhdt the . court
will .appoint an attornay to represent hia at-the—-expense—of
the~ecounty. -The court shall -examine the person in open
courts or if advisabley shall examine the parson in
chamberse If he refuses an examindtion by a 1liczansed
physician and there s sufficient evidenca o believe tnat
the allegations of the petition are tru2s or if the court
believes that more medical evidence is necess3arys the court
wmay make a temporary order committing him to the department
of institutions for a periad of not more than five {5) days
for purposes of a diagnostic examinatione

{4) If after hearing all relevant evidencee including
the results of any diagnostic examination by the department
of institutionss the court finds that grounds for
involuntary commitment have been 2stablished by ciear and
convincing evidencer it snatl wake an order of commitment to

the department of institutions. It may not order commitment
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of a person untess it determines that the departaent of
institutions is able to provide adequate and appropriate
treatment for him and the treatment 3s 1likely &5 be
beneficiale

{5) A person cowmitted under this section shall remain
in the custody of the department. of institutions for
treatzent for a period  of thirty {30) days unltess sooner
dischargeds. At the end of the thirty (30} day periods he
shall be discharged automatically unless the departsent of
institutions before expiration of the period obtains a court
order from the district court of the committing district for
his recommitment upon the grounds set forth ’in ‘subsection
(1)  for .a furthar period of ninety (90} days unltess sooner
dischargede. 1f a person has been committed because he is an
alcoholic likely to inflict physical harm on anothers the
department of institutions shall apply for recomaitment if
after examination it is determined that the likelihood still
existse

[6) A person recomaitted under subsection {5} who has
not been discharged by the department of institutions before
the end of the ninety (90} day period shall be discharged at
the expiration of that period unless the department of
institutionsy before expiration of the periode obtains a
court order from the district court of the committing

district on the grounds set forth in subsection (1) for
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recommitment for a further period not to exceed ninety (90)
dayse If a person has been committed because he is an
alcoholic likely to inflict physical harm on anothers the
department shall apply for recosmitment if after =xamination
it is determined that the likelihood still existse Only two
(2) rzcommitment orders under subsections (5) and .{6) are
permitteds

{7 VUpon the Ffiling of a petition for recommitment
under subsections (5) or {&)y the court shall :fix @ date for
hearing no tater than ten (10) days after (the date the
petition was filed. A copy of the petition and of the notice
of hearings including the date fixed by the courte shall be
served on the patitionery the person whosz2 commitment is
saughts his mnext of kin:  other than the petitioners tha
original petitionar undar subsection (1) if differeant from
the petitioner for recommitments one of his parents or his
1egal gquardian if he is a minmorey 3nd 3any .other person the
court i believes advisablee« At tha hearing the court shall
proceed as providad in suosection (3}«

{8) A person committed to the custody of the
department of institutions for treatment shall be discharged
at any time before the end of the period for which he has
been committed if either of the following conditions is met:

{a8) in case of an alcoholic committed on the griunds

of lYikelihood of infliction of physical harm upon ancther,

-18-
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that he is no longer in need of treatment or the likelihood
no longer exists; or

(b) in case of an alcoholic comwmitted on tha grounds
of the need of treatment and incapacitys that the incapacity
no longer existss further treatment will not be 1likely to
bring about significant improvement in the person’s
conditions or treatment is no longer . adequate or
appronriatees

{9) The court shall .inform the person whose commitment
or recommitment s sought of his right to contest thas
applications be represented by counsel at every stage of any
proceedings relating to his commitment and recommitaents and
have counsel appointed by the <court' or provided by the
courty if he wants the assistance of counsel and is unable
to obtain counsele If the court believes that the person
needs the assistance of counsels the court shall requirzy by
appointsent . if necessaryy counsel for him regardless of his
wishesa The person whose commitment or recommitment is
soujht shall be informad of his right to be examined by a
licensed physician of his choice. If tha person is unable to
obtain a licensad physician and requests examination oy a
ohysicians the court shall employ a licensed physiciane

(10) If a private treatment facility agrees with the
raquest of a competent patient or his parente siblingy adult

childy or guardian to accept the patient for treatments tha
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department of institutions may transfer him to the private
treatment facilitye.

{11) A person committed under this section may at any
time seek to be discharged from commitment by writ of habeas
corpus or other appropriate meanse

{12) The venue for proceedings under this section is
the place in which person to be comwitted resides or is
present.™

Section lbe Saction 95-902y ReCoMe 1947+ is amendad to
read as follows:

®"95-902. Duty of the courte The judge shall inform the
defendant:

{a) Of the charge against him;

{b) Of his right to counsel;

[c} OFf his right to have counsel assigned by-s—eourt
of-records in accordance with the prowisions of section
95-1001;

{d) That h2 is not raquired to mak2 a statement and
that any statement made by him may be offered in evidence at
his trial;

{e) Admit the defendant to bail in accordance with tha
provisions of this codee

After the initial appearance 3 justice of the jeaca
court shally within a reasonable times hold a preliminary

examination wuniesss the defendant waives a prelimsinary

~20-
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examination or the district court has granted leave to file
an information or an indictment has been rsturneds or the
case is triable.in justice courte"
Section 17s Section 95-1001ly ReleMe 19247y is amanded
to read as follows:
=95-1001« Right to counsels Every defendant  brought
before the court ‘must be informed by the court that it is
his right to have counsel before proceeding and must be
asked If he desires the aid of counsel. The defendants if
charged with o—fetowy an offense pugishdble by (mgrisonsccis
must be advised that counsel :wilY be furnished at state
expense if he is unable to employ counsel. If—the—offense
chargtd—is—o-fetony—and—if-the-defendent-desires—counset—and
+s—unshie-to—employ-counsei-a-courtof——record-—-most——~ossign
coungeat———to——defand——himi——Ff-——the-—offense—-chnrged—is—>a
-%ede-eaﬂof-and-if—ehe-edefeheaﬂtf—ﬂesifes-—eoun5e4——onﬂ~e+s
unabhie——to-eaploy-counsel—a-court+of-recordv—in-‘the—interest
of-justicevy-way-essign-counse}--to——defend——-hime IThe_  court
hall . iy def . ] y . 1 i ths
‘publi ‘ ‘that su sfondart i itlsd _be
represented by the state. public defepders or if there is
Lauges Ehe court wmays. n _its _own. motion or _upon  the
application of the state public defender ar the defeadants
appoint an dtiorndy oChor than the states gublic defender _to
rgpresent Lhe defondant at any stage of the proceedings or
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LT 1405701

on dppeals"®

Section l8e. Saving clausee. This act does not affect
proceedings involving the representation of indigent persons
that were begun before the effective date of this acte

Section 19. Severability. 1f- a part of this act is
invalids all wvalid parts that are severable from the invalid
part remain in effecte If a part of this act is invalid in
one or more of its applicationsy the part remains in effect
in ail ‘valid applications that are severable: from tha
invalid applicationse

Section 20. Repealere Sections 95-1005 and 95-10064
ReCeM. 1947s are repealed.

—-End—
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STATE OF MONTANA

REQUEST NO. 802-77

FISCAL NOTE

Form BD-15 e
in compliance with a written request received Fobruary 14 =~ = g7 , there is hereby submitted a Fiscal Note
for .. ... House Bill 777 pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legisiative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legistature upon request,

DESCRIPTION OF PROPOSED LEGISLATION:
Establishes a statewide, state—funded public defender system.
ASSUMPTIONS:
1, January 1, 1978 start-up date will allow sufficient savings to fund Commission expenses during FY 78.
2. The public defender and all new employees will not be hired prior to January 1, 1978.
3. The Division will consist of one state office, three urban offices, three urban/rural offices and twelve rura! offices.
4, Current public defender costs to the Department of Institutions are $48,787 in FY 78 and $98,574 in FY 79.
FISCAL IMPACT:
FY 78 FY_79
Cost of proposed system
Personal services $363,540 $744,187
Operating expenses 75,500 160,000
Equipment 61,180 0
A
Total cost of proposed system 500,220 904,167
Less: Current budgeted costs 48,787 98,574
Additional cost of proposed legistation $451,433 $805,693
LOCAL IMPACT:

Counties are currently in‘curring an annual cost of approximately $591,000 for public defenders. One-half of this cost,
$205,000, would be shifted to the state in FY 78 and the full amount, or $591,000, in FY 79.

freLoaif o D5y TE
BUDGET DIRECTOR
Office of Budget and Program Planning

Date: X~/ & =77 .




