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INTRODUCED 3Y 

~BILL NO.~ 
~~·d. 

A BILL FOR AN ACT ENTITLED: "AN ACT ESTABLISHING A STATE 

DEFENDER SYSTEM; AMENDING SECTIONS 1Q-l21~o 38-1309• 

80-2718• 95-902• AND 95-lOOlt R.C.M. 1947; AND REPEALING 

SECTIONS 95-1005 AN3 95-1006, R.C.M. 1947.• 
I 

BE II ENACTED BY THE LEGISLATURE OF THE STATE ·OF MONTANA: 

5ectio~ 1. There is a new R.t.M. section that reads as 

follows: 

Purpose. It Is the ~oli~y of this state to provide for 

the realization of the constitutional guarantee of ~ounsel 

in the re~resentation of indigent defendants• in~luding 

na~essary related services and facilities, in =.rimtnal. 

youth court, anj involuntary commitment proceedings within 

the state to assure effective assistance and continuity of 

counsel to indigent ac~used taken into custody and indigent 

defendants in criminal, youth courto and i nvol unt<Jry 

com;nitment proceedings .,ithin this stata. The state p'-lbl ic 

defender commission is authorized to ad•inister anj assure 

enforce•ent of the provisions of this act. 

Section 2. fhere is a new R.c.M. section that reads as 

follo•s: 

Office of ~he stata public defender. There is ~reated 

I N T R 0 D U C E D 8 I L L 
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an office of the state public defender ·allocated for 

2 ajministrative ~urposas only to the departm?nt of social and 

3 rehabilitation services pursuant to d2A-108. However, tha 

4 office may hire its own personnel, dnd 82A-l08(2)(d) does 

5 not apply. 

b Section 3. There is a new R.c.M. section that reads as 

1 follo,.s: 

8 State public defender ca.mission. (1) There is created 

9 a state public defender co•mission which shall consist of 

10 nine members. The governor shall appoint the .e•bers of the 

11 commission for a term of > years but shall stagger the terms 

12 of the initial appointments so that one-third of the 

13 commission .embers are ap~ointed every l years. 

14 (2) The a?point~nts shall be made as follows: 

15 {a) five uembers who are active members of the state 

16 bar of Montana and who ar? not prosecutin] 3ttorneys, whose 

11 selection shall be based on their experience in the practice 

18 of criminal law; 

19 (b) four ~embers of the general public. 

20 Section 4. lhar2 is a new R.c.M. section that reads as 

21 fe~llows: 

22 Meetings of co•mission. (1} The commission shall meet 

23 on a regular oasis. A chairperson elected by the se~bers 

24 shall preside at ~e~tings. 

.<5 (2) A majority of the me.,bers constitutes a quor.um• 

-t- #'/3/~7' 
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and a majority vote of those present is sufficient t0 

determine any r~solution. policy adoption. ~r ~otion. 

However, selectio,~ of tne state public defender requires the 

vote of each member. There shall be no voting by ~roxy. 

Section s. There is a new R.c.H. section that r2ads as 

f:>llo .. s: 

Compensation of members. The commission shall serve 

without pay but shall ile rei~bursed for travel expenses, as 

provided in 59-538, 59-539, and 59-801, and for ~ther 

necessary 2xpe~ses incu~red as a result of c~•mission 

membership. 

Section 6. There is a new R.c.M. section that reads as 

follows: 

Duties of co•mission r2garding state ~ublic defender. 

{l) The state public defender com~ission shall ap)oint tha 

state public defender for a term of 5 years. Tne state 

public defe~d~r shall serve until his successor is 3ppointed 

and c;ual ified. de 01ay be reappointed for one or more 

subse4uent 5-ye•r terms. Vacancies in the affice sh3ll bz 

fill~d by the ~tate public defender commission for the 

unexpired term. The first state public defender appointeJ 

pursuant to this section shall be appointed for a term 

C·ommencing on Jan:Jary lt 1978. 

(2) The commission shall assist tne stat~ public 

defender in est~blishing a statewide system of effe:tiva 
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represent3tion for all indigent p~rsons. .11oni tor the 

performance of the state public defender. and assis~ the 

state public defender in the develo?ment of a ~rogram to 

infor"' the public of the role of th2 defens" cottorney. 

Sectio~ 1. There is a new R.C.M. 5ectJon that reajs as 

follows: 

Jualifications 3n1 compensation of the stat2 p~ol ic 

d~fend~r. (l) Tne state public defendar shall b~: 

{a) 25 years of age or older; 

(b) a citizen of the Unit~d States .. hJ has resided in 

tnis st3t~ 2 yea~s next p~eceding his a)p~int~ent; 3nd 

(c) an attorney in good stan1ing admittej to practice 

law in Montana wh0 nas engaged in the active ~ractice of la• 

for at least 5 years before his a~p~int~ent. 

(2) Tne state public d~fenJer may ~E re~ove1 fro~ 

office only for cause by the state public defender 

c :Jmilli 55 ion. 

( 3) Thr- compens3ti o,, of the stat2 public def2nder 

snall be t~xed by the state ruhl ic def!nier co~mis~ion• 

shall not be less than th~ salary n• the att3r,ey general, 

and may not be reduced during the t•rm of his 2op,intment. 

Section a. fhgre is a new R.C.M. section that reads as 

f:>llo,.s: 

PowE::rs an:"! duties of st.at.-.. :Jubl ic de-f~nder ... {1} W'tlen 

representin;:r ar. ~nGigent ?erson .. + ..... -state- public def..~nder 
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shall: 

(a) counsel and defend himo whether he is held in 

custody• is alleged to oe a delinquent or to be in need of 

supe,.-vision., is charged with a criminal offense, or is the 

respondent in an involuntary co•mit~ent proceeding. at every 

stage of the proceedings following arrest• detention. or 

service of ?racess; and 

(b) prosecute any appeals or other remedies before or 

after conviction that the state public defender considers to 

be in the interest of justice or that are required by law. 

(2) The state public defender shall devote his full 

time to the performance of his duttes and •ay not engage in 

the private practice of law. 

(3) Subject to the approval of the stata p·Jbl ic 

def~nder co~mission. the state public defender •ay decline 

to accept new cas~s when the acceptance of additional cz:ses 

would result in ineffective representation of indig~nt 

persons presently .represented. 

Section 9. There is a new R.c.M. section that Teads as 

f~llo~s: 

Personnel contracts with attorneys regional 

offices. ( 1} Suaject to the approval of the state public 

defender commission, the state ~ublic defender may ampl~y a 

cniaf deputy stata public defender. assistant and deputy 

state public defenders. investigat~~St and any :,ther 
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necessary employees. 

(2) The state public defender aay contract witn 

attorneys licensed to practice law in Montana to pravide 

services required by this act ift for any reasono it is 

impracticable for hiR or his deputies to ~rovide such 

services. All such contract services shall be ~erformed 

u,de~ the supervisory c~ntrol of the state ~ublrc defe1der. 

13) The chief deputy public defender and the assistant 

and deputy public defenders shall serve at the pleasure of 

the state public defender. They shall be employed ~n a 

full-time oasis and may not engage in the private practice 

of law. 

(41 The co•pensation of persons e.ployed under 

subsection (1) shall oe fixed by the state public def~nder 

subject to the approval of the state public defender 

crymmission. 

(5) Subject to tha approval of the state p~blic 

defender com~ission. the state public defender shall 

establish such regional offices as he considers nec•ssary to 

pro~erly carry out his duties. 

Section 10. There is a new R.C.M. section that reads 

as follows: 

~i1ht Lo representatio, and services. (1) Any indi·,ent 

person who is threatened with loss of lobdrty as d result of 

any of the following I isteo acti~ns is entitled to be 

-o-
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~ep~esented by the state public defender and to be provided 

with the necessary supporting services ~equi~3d for ade~uate 

representation: 

(a) an ar~est fo~, a char~e of co~itting, o~ ~ 

conviction of a cri•inal offense; 

(b) any p~oceeding unde~ the jurisdiction of the youth 

cou~t in which a youth is alleged to be a delinquent youth 

or a yo~th in need of sup~rvision; 

(c) a hearing on a petition fo~ involuntary co•mitMent 

unde~ 3a-1206, 38-1208, Title 38, chapte~ 13o o~ a0-2718; or 

{d) a hea~ing regarding a p~isone~•s fu~lough ~elease 

under 95-2226.1. 

(2) If a ~e~son having a ~ight to ~epresentation under 

subsection (1) is not ~epresented by an attorney, any lav 

enforcement officer, ~ublic defender, or :ourt which comes 

iato contact with him shall inforfi nia of the right of an 

indigent parson to be ~3p~esented by an attorney at public 

expense. 

Section 11. There is a new R.~.M. sectiGn that reads 

as follows: 

Determination of indigence. (1) Unless othe~wise 

ordered by the court, tne determination of indigence shall 

be made by a public defenda~, subject to review by the 

court. The dete~mination shall oe based upon an 3p~ropriate 

inquiry into the finan~ial circumst3nces of the parson 
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seeking lagal representation and an affidavit signed by sucn 

p&rson de.11onstrating hi» financial inability to obtain legal 

couns~l. Releasa on bail does not preclude a findin~ that a 

person is indlgent. 

(2) A person waives his right to be re?resented 'Y an 

atto~ney at public expense by refusing t~ fur~ish any 

information requested p2rtinent to the det-2-rrainati:::u-1 of 

indigency. 

Sectio~ 12. There is a new R.:.M. s?ction that reads 

as follows: 

Appoint•ent of another 3ttorney in ?lace of stata 

public defender. For cause, the c~urt may. an its own motion 

or upon the ap~lication of the state ~ublic defender or the 

i~digant person. appoint an attorney other tt~an the state 

public defender to repre5ent th~ indiJent ~2rs~n 3t 3ny 

stage of the pr:>ceej i ngs or on app<>·>l• The attorney shall D~ 

awarde:d C"J-mpensat ion anj rei mburs ament for exp~nses 

necessarily incurred. The amount ~f c..,•:npensdt.i on and 

allowable expenses shall be determi~3 and ?aid by the court 

fro• funds appropriated therefor. 

Section 13. Section 10-1218• R.c.H. 1947. is amend~d 

to read as follows: 

"lD-1218• Basic leyal rights. (1) When a youth ~lleged 

to be a delinquent youth or a youth in need of su~ervision 

is taken into custody• the follo~ing req~irem~nts must be 

-~-!-
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met: 

(a) tile youth shall be i-ediat<>ly a.1d effectively 

advised of his constitutional rights and his rights under 

this Act; 

(b) the youth may waive such rignts 

following situations: 

under the 

(i) when the youth is under the a~e of twalve (12) 

years, the parents of the youth may •ake an effective 

waiver; 

(ii) when the youth is over the age of twelve (12) 

years. and the youth and his parent agr"'e• they may •aka an 

effective waive~; and 

(iii) when the youth is over the age of twelve (12) 

years and the youth and his parents do not agree. the youth 

may make an effective waiver only with advice of counsel. 

(c) lrl a proceeding alleging a youth to ~e a 

delinquent youth: 

(i) An extra-judicial statement that would 

constitutionally inadmissible in a criminal •atter shall 

be received in avidance; 

be 

not 

(ii) Evide~ce illegally seized or obtained shall not ba 

received ir. evidence to establish the allegations of a 

petition agai~st 3 youth; and 

(iii) An extra-judicial admission or confession ~ade by 

the youth out of court is insufficient to support a finding 
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that the youth committed the acts alleged in the petition 

unless it is corroborated by other -~vidence. 

(2) Title 9S• R.c.H. 1947, shall ap~ly to all law 

enforce~ent investigations relating to a complaint alleging 

a delinquent youth or y~uth in need of supervision. except 

that: 

(a) No youth shall .be fingerprinted or pnotogr.3phed 

for cri~inal identification purposes except by order of the 

youth court judge. -

(b) No fingerprint records or photographs shall ·be 

filed with the fejeral bureau of 

Montana identification bureau, 

invest i gat i Ol"\ 9 

or any other 

state of 

than the 

ori3inating agency, except for sendin~ the fingerprints or 

photographs to any law enforce•ent agency for co•parison 

purposes in the original investigation. 

(c) At such ti•a as the proceedings in the •3ttev 

including appeals. are complete. the fingerprint records and 

photographs shall be destroyed; except that such f i :>gerpr int 

recoris and photographs may be retained by the originatinJ 

agency for a specific period when ordered by the court for 

good cause shown. 

(}) In all proceedings on a petition alleging a 

delinquent youth or youth in need of supervision as set 

forth in subsection (1) Jf this section, the youth, parents 

and guardian of the youth shall be advised ~y the court or, 

-to-
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in the absgnce of the court, by its representative that the 

y~uth •ay be represented by counsel at all stages of the 

proceedings. If counsel is not retained, or if it appears 

that counsel will ·not be retained, thi! 'yduthj :toe pa(eDts 

~nd gyardjan. of th~tha and the stati! putiltc:defen~ 

shall be adlli sed l)y the ·coott ;or lfy it.s represgrltaUvE! ·ttlat 

the tgqth ts ·entitled to be teQr§sented by tnesta£e:pUbljc 

defenaer Ori tf·tnete:is cause. :that counsel ~ -¥ill be 

appointed for the youth, unless the right to appointed 

counsel is waived by the youth and t~e parents or guardian. 

Neither tha youth nor his parent or guardian May warve 

counsel if co-it~nt to a detention facility or a youth 

forest ca-p or to the depart.ant- of Institutions for a 

period of ·more ttlan ·six (6) •onths aay result 

adjudication. 

fro .. 

(4) The court, at any stage of a proceeding on a 

petition under this acto •ay appoint a ~uardian ad lite~ for 

a youth if the youth has n~ parent or guardian appearinJ in 

his behalfo or lf tnelr interests conflict with those of the 

youth. A party to the proceeding or an employee or 

representative of a party shall not be appointed as guardian 

ad lite•• 

(5) In a proceeding on a petition. a party is entitled 

to: the opportunity to introduce evidence and ~therwise be 

heard on the party's own behalf; confront and cross-examine 
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witnesses testifyin3 against the party; and admit or deny 

the allegations against the party in the petitian. 

(6) Persons afforded rights under this act shall be 

advrsed of those rights and any other rights existing under 

law at the time of their first ap~earance in a proceeding on 

a petition under the Montana Youth Court Act and at any 

other tiae specified in the Youth Court Act or other law. 

(7) All post trial ·motions and other ..-emedies 

available to an adult in a criminal proceeding under th~ 

Montana ~ode of Criminal ~rocedu<e shall be available to a 

youth proceeded agains·t under this act.• 

Section 14. Section 38-1309, R.C.K. 1947, is amended 

to read as follows: 

•38-1309. Rignt to counsel and appeal exa•i nat ioa 

of rO!spondent recor-:ts. !I) The person alleged to b~ 

seriously mentally ill shall nave the right t~ be present at 

any hearing or trial. If he has no attorney. tne judge 

shall ap~oint an atto..-ney to reoresent ~i• at either the 

hearing or the trial or both. If ~t.,_ec>,...t-<ie~.-ftft~ ..iL _ _Lo 

deter~ined that the respondent is financially unable to 

employ an attot·neyo the court shall adyiSe the ·porSon 

~~be se(ipuSh !lerrt.alh' :;11 'alid tile :state pu~U...il; 

llefev~er tM:t the ·per~_ent . .i!..lgd._t&_~~t1i.L...b.¥ 

the· stat¢ pJ.ibl,U;_ defendeL.Jiti_i f _:_there ·is cause. that the 

cpurt wjll appoint counsel .no-~h~·~-~e-eompen~~d-f~-tne 

-l2 
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putt++-"tuh-M-~~~y-•here-~a-.-..,ondettt-:re~. The 

county of residence shall also pay all prec:>,..itment 

expenses including transportation to a mental health 

facility incurred in connection with the detention, 

exa•ination, and preco••itment custody of the respondent. 

(21 The respondent, his cattorney, or the responsible 

person appointed by the court may secure a professional 

person of his own choice to exa•lne the respondent and to 

testify at the hearing before the court or jury. as to the 

results of llis exa•inationc• 

(3) If the person wis~ing to secure.the testi80ny of a 

professional person is ·unable to do so because of financial 

reasons, and if the respondent joins in the request for such 

exaeination, the court shall appoint a professional person 

other than the professional person requesting the commitment 

to parform the examination• Whenever possibleo the court 

shall allow the respondent a reasonable choice of an 

avai 1 ~le profess I oaal person qual i fled to perfona the 

requested examlna~ion wh~-w+++--be-~~ated--f~-efte 

putt++e-fu~~f-t~-eeunty-•here-t~resp~r~+d~. 

(4) Every respond:mt subject to an order for 

short-term treatment or long-ter• care and treat•ent shall 

be advised :>f his right to appeal such order by the court at 

the conclusion of any hearing as a result of which such an 

ordar may be entered. 
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{5) Records and papers rn proceedings under this act 

shall be maintained separately by the clerks of tha seve~al 

courts. Upon the release of any respondent or patient, the 

facili.ty shall notify the cle~k of the court within five (5) 

days of the release, and the cle~k shall iEmediately seal 

the record in the case and oait the naae of the respondent 

or patient from the index or indices of cases in such court 

unless the court orders the record opened for good cause 

shown•• 

Section 15. Section 8G-2718o R.C.I'f. 1 '747~ is aaended 

to read as follaMs: 

•so-2718. Involuntary co-itaant of alcoholrcs·• -(1) A 

pers~, may be co .. it~ed to the custody of the departaent of 

institutions by the district court upon the petiti·on of his 

spouse or guardian, a relative. the certifying physici:an, or 

the chief of any approved public treatment facility. The 

petition shall allege that the person is an alcoholic who 

habotually lacks self~control as to the use of alcoholic 

beverages and that he (a) has th~eatened, attempted, or 

inflicted physic i al harm on another and that unless 

coouoitted is 1 ikely to inflict ;>hysici-al hara on another; or 

(b) is incapacitated ay alcohol. A refusal to unde~gG 

treatment does not constitute evidence of lack of judgment 

as to the need tor treatment. The petition shall be 

accompanied by a certificate of a licensed ;>hysician who has 

-14-
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exa•ined the person within two (2) days before submission of 

the petitiono unless the person whose commitment is sou~ht 

has refused to su~it to a medical examination, in which 

case the fact of refusal shall be alleged in the petition. 

The certificate shall ·set forth ·the physician's findings in 

support of the allegations- of the petition. A physi·cian 

e•ployed by the ad.itting facility or the depart•ent is not 

eligible to be the certifying physician. 

(2) Upon fil i"ng the petition• the court shall fix a 

date for a hearing no 1 ater than ten ( 10) days after the 

date the petition was fi·led. A copy of the petition and of 

the notice of the hearingo including the date fixed by the 

courto shall be served on the pet i·tionel'o the pers.on whose 

comaitment is sought, his next of kin other than the 

petiti-oner, a parent or his 'legal guardian if ·ha is ·a 11indro 

the administ·rator in charge of the approved pubH<t treatment 

facility to which he has been co•mitted for emergency careo 

and any other person the court believes advisable• A copy of 

the petiti'on and certifi'cate shall be delivered to each 

person notified. 

(3} At the hea-ring the court shall hear all .relevant 

testi-anyo includingo if ~ossiblet the testimony of at least 

one licensed physician who has examined the person whose 

co .. itment is sought. The person shall have a right to have 

a licensed physician of his own choosing examine him and 
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testify on his behalf• and if he has no funds with wnich to 

pay such ~hysician. the reasonable costs of one such 

exa~ination and testimony shall -be paid by the e~y ~· 

The person shall oe present unless the court believes that 

his presence is likely to be injuo:ious to him; he shall b1> 

advised of his right to counsel and. if he is-unabl~ to hire 

his own counsel. the court shall .adytse him and th~~ 

pyblic defender tnat he is entitl~ to be represented by the 

state :oubljc defender o(• ~; f t'hdrg is ---cau:te• f.hQt ~tne ;;:.oU.rt 

wlll .appoint an attorney to represent hiu ~the-e~~se~ 

toi'te-'eoant:y. ;The court shall ·examine the person in open 

court• or if advisable, shall ·exasine the per5on in 

chaaberso If he refuses an exa•ination by a l;censed 

physician and there Is sufficient evidence to believe tnat 

the allegations of the petition a~e true. or it the court 

believes that sore medical evidence is necessary, the ~ourt 

aay make a temporary order co~~mitting him to the department 

of institutions for a period of not core t~an five (5) days 

for purposes of a diagnos~ic examinat~oa. 

(4) If after hearing all relevant evidence. includin-1 

the results of any diagnostic examination by the depart•ent 

of institutions, the court finds that grounds for 

involuntary coumit•ent have been established by clear and 

convincing evidence• it snaTl make an order of co!JI•ituent to 

the depart~ent of in5titutions. it aay not order commitment 

-16· 
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of a person unless it determines that the departaent of 

institutions is able to provide adequate and appropriate 

treatment for him and the treataent is likely t~ be 

banef i c i·al. 

(5) A person committed under this section shalt re•ain 

in the custody of the department of instittitrons for 

treatment for a period of thirty (30) days unless sooner 

discharged. At the end of the thirty (30) day period. he 

shall be discharged auta.atically unless the depavtaeot of 

institutions before expi·rati~ of the period obtain!; a court 

order fro• the district court of· the co-itting dist-rict for 

his ·reco .. itment upon the grounds set forth ·;n subsection 

(1) for a further period of ninety t9cr) days unless sooner 

discharged. If a person has been co..,.itt·ed because he is an 

alcoholic 1 ikely · to infl let. physical hara on another. the 

department of institutions s·hall apply for reco-itment if 

after exaaination It is deterained that the 1 ikelihQod still 

exists. 

(6) A person recommitted under subsection (5) who has 

not been discharged by the department of institutrons before 

the end of the ninety (90) day period shall be discharged at 

the expiration of that period unless the department of 

institutions, before expiratian of the period, obtarns a 

court order from the district court of the co••itting 

district on the grounds set forth in subsection (l) for 
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recom•itaent for a further period not to exceed ninety (90) 

days. If a person has been co•mitted because he is an 

alcoholic likely to inflict physical harm on another, the 

department shall apply for reco-itll!<!nt if after exa•i nat ion 

it is determi.ned that the likelihood still exists. Only tvo 

(2) reco•Mitment orde~s under subsections (5) and (6) are 

perraitted. 

{7) tJpon the filing of a pet·ition for reco-itment 

under subsections (5) or {6fo the court shall ,fix ,a date for 

hearing no later than ten {10) days after (the date the 

petiti-on .. as filed. A copy of the petiti:on and af the notice 

of hearing, Tncluding the date fixed by the court. shall be 

served on the petitioner, the person whose co .. it•ent is 

sought, his next of kin: other than th2 petitioner, thg 

original petitioner under subsection (1): i·f different fro• 

the petitioner fo~ recommitment. one of his parents or his 

legal guardian if he is a sinor, and any other person the 

court• believes advisable. At the hearing the court shall 

proceed as provided iD suossction (3). 

(8} A person coamitted to the custody of the 

department of institutions for treat•ent shall be discharged 

at any time before the end of the period for which he has 

been co•mitted if either of the follo~lng conditions is met: 

{a) in case of an alcoholic co~mitted on the gr~unds 

of likelihood of infliction of physical harm upon another, 

-lB-
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that he is no longer in need of treat•ent or the likelihood 

no longer exists; or 

(b) in case of an alcoholic committed on th~ grounds 

of the need of treataent and incapacity; that the incapacity 

no longer exists. further treat•ent will not be likely to 

bring about sign-ificant i~~prove•ent in the person's 

condition, or treatment 

appro~riate. 

is no longer adequate or 

(9l The court shall . I nfor• the person whose co .. i t•ent 

or reco .. itment is sought of his right to contest the 

applicationw be represented by counsel at every stage of any 

proceedings relating to his co .. it•ent and reco••it•ent, and 

have counsel Appointed by the court• or provided by the 

court., if he wants the assistance of counsel and Is ~able 

to obtain c~unsel. If the court believes that the person 

needs the assistance of counsel, the court shall require, by 

appointment • if necessary, counsel for him regardless of his 

wishes. The person whose com.it•ent or recommitment is 

sou~ht shall be informed of his right to be examined by a 

1 icensed iJhysici·an Gf his choice. If the person is unable ta 

obtain a licensad physician and requests exa•ination oy a 

?hysician, the court shall employ a licensed phys~cian. 

(10) If a private treatment facility agrees with the 

request of a coapetent ~atient or his parento sibling, adult 

childt or guardian to accept the patient for treatment, the 
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department of institutions •ay transfer him to the private 

treatment facility. 

(11) A person co .. itted under this section may at any 

time seek to be discharged fro• com•it•ent ~y writ of habeas 

corpus or other appropriate means. 

(12) The venue for proceedings under this secti~n is 

the place in whtch ~erson to be c~itted resides or 

present.• 

is 

Section lb· Section 95-902o R.C.M. 1947• is amended t~ 

read as follows: 

•9~-902. Duty of the court. The judge shall infors the 

defendant: 

{a) Of the charge against hi•; 

(b) Of his right to counsel; 

(c) Of his right to have co~nsel assigned ey-s-eottr~ 

o+-reee~. in accardanca with the provisions of section 

95-1001; 

(d) That he Is not r~qulred to mak~ a statement and 

that any statement •ade by him •ay be offered in eviden~e at 

his trial; 

(e) Admit ·tne defendant to bail in accordance with the 

provisions of this code. 

After the initial appearance a justice of tne Jeace 

court shall. within a reasonable timeo hold a praltmin~ry 

exa•ination unl ass the defenda~t waives a prel i..tnary 

-?0-
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1 exaaination or the district court has granted leave to file 1 on appea-].B.• 

2 an information or an indictment has been returned, or the 2 Section 18. Saving clause. This act does not affect 

3 case is triable.in justice court.• 3 proceedings involving the representation of indigent persons 

4 Section 17• Section 95-1001, R.C.H. 1947, is amended 4 that were begun before the effectiv~ date of this act. 

') to read as follows: 5 Section 19. Severability. If a part of this act is 

b •95-1001. Right to counsel. Every defendant brought b invalido all valid parts that are severable froa the invalid 

1 before the court ·IIOUst be inforaed by the court that it is 7 part remain in effect. If a part of this act is invalid in 

8 his right to have counsel before proceeding and must be 8 one or more of its applications. the part re~ins rn effect 

9 asked if he desires the aid of counsel. The defendant, if 9 in all valid applications that are sevel"able; fr- the 

10 charged wittl ~~.an Offense llUrtUh<tble 'by LmJSI'i:;d!fiDt.• 10 invalid applications. 

11 11ust be advise·d that counsel ;will be furnished at state 11 Section 20. Repealer. Sections 95-1005 and 95-1006, 

12 expense if he is :unable to eaploy counsel~ If the of~ft"S11 12 R.C.H. 19~7. are repealed. 

l3 eftot"g<fd-'+s--8'-h-tofty~em~-:-ti'-t:he cfeFe11darrt-~s-eotmSel'-llftd -End-

14 1-s-tHttttt-1-e-ioe--~y eottftsel-a-~~-rec.,rd' ~-esstgrl 

15 e-tlS<t1---to--defimd--~-"T+--'tt.e-'-"Hense--;~d--+s-o 

1~ ·~~-~l'td-H-tffle-~+eftd8fft~-des~,_~~-~~ 

17 tt~e--t-~ore~-o-eotft"t-.o+-reec~-+n-lte-+ftterest 

I a of'-jotH.fee"...-ae.,-ess.;..gn eottnse=t-~o--de1'eruf--h+- The : co~ 

19 shall !I·· " " 1 se ;~ny defendant ·yn;~bh t 1 . o emp ov counsel and the 

20 state pUbliC defender tnat ~Ch !lefenQant js entitled ta ~ 

21 ~~ i)Ubl il: defender • or it ther"tL.l.li 

22 :~;.ause• th!L,..!;.Q.!l.tl may •. 3n its own. motjan or ;,rpoo .tJu: 

23 ~ppljc;~tjgo__of the state pybljc ·defender·ar·the !lefenda~ 

24 ~opoiot an dttornay gther·tn;~n the state public !lefenjer ~ 

25 repr.esent. tb~L.->Ill?ndant ;~t ;~ny st.;~ge pf tile prpc:eedinijs_o.c. 
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STATE OF MONTANA 
REQUEST NO. 502-77 

FISCAL NOTE 

Form RD-/5 

in compliance with a written request received February 14 ___ , 1g7?_ ___ , there is hereby submitted a Fiscal Note 

for ... ___ --~E-~~~1:!!.~1--~-? ______ pursuant to Chapter 53, Laws of Montana, 1965. Thirty·Ninth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

Establishes a statewide, state-funded public defender system. 

ASSUMPTIONS: 

1. January 1, 1978 start-up date will allow suffici~nt savings to fund Commission expenses during FY 78. 
2. The public defender and all new employees will not be hired prior to January 1, 1978. 
3. The Division will consist of one state office, three urban offices, three urban/rural offices and twelve rural offices. 
4. Current public defender costs to the Department of Institutions are $48,787 in FY 78 and $98,574 in FY 79. 

FISCAL IMPACT: 
FY 78 FY 79 

Cost of proposed system 
Personal services $363,540 $744,167 
Operating expenses 75,500 160,000 
Equipment 61,180 0 

Total cost of proposed system 500,220 904,167 

Less: Current budgeted costs 48,787 98,574 

Additional cost of proposed legislation S451A33 ~805,593 

LOCAL IMPACT: 

Counties are currently incurring an annual cost of approximately $591,000 for public defenders. One-half of this cost, 
$295,000, would be shifted to the state in FY 78 and the full amount, or $591,000, in FY 79. 

~ v:·, ;!~-.~~ 
BUDGET DIRECTOR Q. , 
Office of Budget and Program Planning 

Date: ~ - 1 }l_.:·:.} 7 ____ _ 


