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M LL NO. Zéé

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: AN ALT TO REVISE THE
ATTACHMENT LAW; PROVIDING FOR JUDICTIAL SUPERVISION OF THE
ISSUANCE OF A MWRIT OF ATTACHMENT AND PROVIDING FOR
PRESETZURE NOTICE AND HEARING OR IN CERTAIN CASES FOR
IMMEDIATE POSTSEIZURE HEARING; -AMENDING SECTEONS "93—4301,
93-4304y AND 93—56908y RelCeMa 19473 AND REPEALING SECTION

93-4302¢ RuaCoMe 147"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 33—4301ly ReleMe 19479 is amemded to
read as follows:

"33-430le When attachment may issues [1] Fhe A
plaintiffs at the time of issuing the summonss or at any
time aftéruard- may have the property of the defendant
attachedy as security for the satisfaction of any judgment
that may be recoveredv—untess—the-defendant—-gives——security
to--pay-—such-—judgmenty——as-—in-—this-—chepter-providedy—-os
fotltowst,

{2} _Progerty may be atiached in: ¥n

£tal an action upon a contracts express or impliedsy for
the direct payment of moneys where the contract:

{i)l is not secured by any mortgage or lien upon real
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propertyy 3 ory

Lif) Ff is originally securedy and such security hase
without any act of the plaintiffy or the person to whom the
security was givens becowmes become valuelessyi and +¥n

Ib) an action based wuwpon a3 statutory stockholders®

Tiabilitye

Section 2. There is 2 new Re.C.Me section nuwbhered
93-430Z2.1 that reads as follows:

93-4302.1« Affidavit required for attachment. When
attachment of a defendant®s property is soughts an affidavit
must be made by the " plaintiff or someone in his behalf
stating:

{1} facts which show the defendant is indebted to the
plaintiff in the mamner specified in 93-4301(2);

{2) that the attachment is not sought +to hinders
delays or defraud any creditor of the defendant;

{3) facts creating a reasonable belief that the
defendant is:

{a} leaving or about to leawve this state taking with
him propertyes moneys or other effects which might be
subjected to payment of the debt; or

{b) disposing or about to dispose of his property

which would be subject to execution;
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{4) & particular description and the actual value of
the property to be attachede.

Section 3¢ Section 93-4304y ReCeMs 1947y is amended to
read as follows:

"93-4304« Undertakinge [l} Before issuing the writs
the e3derk court must require a written undertaking on the
part of the plaintiffs with two 2} or more sufficient
suretiesy to be approved by the e¥erk cgurte in a sum not
less than double the amount claimed by the plaintiffs if
such amount be eme-thoussnd—dottars—<{$1,000} or unders Ors
in case the amount so claimed by plaintiff shal) exceed one
thousand-—doitars—<{3$1+0003s then in a sum eqgual to such
amountye but—#n In no case shall an undertaking be required
exceeding in amount the sum of twenty-thHowsand-dottars
1%20+000¥« The condition of such undertaking shall be to the
ef fect that if the defendant recovered judgments or if the
court sheld finally deeide degides that the plaintiff was
not entitled to an attachmente the pltaintiff will pay all
costs that may be awarded to the defendanty and all damages
he may sustain by reason of the issuing out of the
attachments not exceeding the sum specified in the
undertakinge.

12} At any time within thirty-—£30% days after the
service of summonss the defendant may except to the

sufficiency of the suretiese. If he fails to do sos he is
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deemed to have waived all cbjections to theme

(3] When excepted tos the plaintiff's suretiess upon
notice to tha defendant of not less than two——{2¥ days nor
more than ten—{10¥ dayses must justify before a judge of the
district courty or-—-before—~the—-ctrerk——thereofy and upon
failure to justifys or if others in their place fail to
justifys at the time and place appointeds the elerk-or judge
shall issuve an order vacating the writ of attachment.”

Section %4« There is a new RuCeMa section numbered
93-4304e1 that reads as follows:

93-430%.1e MKrit —— when issweds A judge of a court
having jurisdiction of the cause may issue a writ of
attachment when:

(1} the has received the affidavit described in
93-4302.13

{2) bhe has approved the undertaking required in
93-4304; and

{3y the party seeking attachment has madde a prima
facie showing:

{a) of his right to possession and the necessity for
seizure at a show cause hearing before the court with at
least 3 days® notice to the defendant; if the defendant
cannot be found for personal services notice shall be posted
on the property and in three public places in the county

where the property is located; or

——
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{b) that the delay caused by notice and a hearing
would  serisusly impair the remedy sought by the party
seeking possessions Evidence of such impairment wmust be
presented in open court and the court wmust set forth with
specificity ‘the reasons why such delay would  seriocusly
impair the remedy sought by the person seeking attachment.

Section 5« Thére is a new Re.L.M. section numbered
93-4304e2 that reads as foltouws:

93-4304.2Z. Postseizure hearinge (1) When a writ has
been issued upon the showing specified in 93— %3041 {3)}{b}s
the defendant may challenge the seizure of the property at a
hearing before the court to be held within 3 days after the
seizure« Notice shall be given the defendant as required in
93-4304,1 (3)(a)e

(2) At such hearing the defendant may challenge the
merit of the underlying actions the need for the pre judgment
seizure of propertys or bothe The writ shall be quashed if
the court makes a preliminary finding that:

{a) there is no question of fact to be resolved and
that the plaintiff cannot establish the prima facie validity
of his claim; or

{b} there is no need for the continued attachment of
the defendant®s propertys

Section 6e Section 93-690Bs Rel.Me 1947+ is amended to

read as follows:

tC 0071701

"93-6908. HWrit of attachwent shall . issue upon
affidavite A writ to attach the property of the defendant
must be issued by the justice at the time ofsy or after
issuing summons and before answers on receiving an affidavit
by or on behalf of the piaintiffy showing the same facts as
are required to be shown by the affidavit specified in
section—93-4382 93-430251 "

Section 7. Repealere Section 93-4302y ReCeMs 1947y is
repealed.

-End—
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Approved by Committee
on Judiciary
HOUSE BILL NOe 763

INTRODUCED BY RAMIREZs MELOY

A sILL ¥OR AN ACT EMTITLED: "AN ACT TO REVISE THE
ATTACHMENT LAN; PRGVIDING FOR JUDICIAL SUPERVISION OF THE
ISSUANCE OF A WRIT OF ATTACHMENT AND PRGVIDING FOR
PRESEIZURE NOTICE AND HEARING OR IN CERTAIN CASES FOR
IMMEDIATE POSTSEIZURE HEARING; AMENCING SECTIONS 93-4301,

93-4304s AND 93-59084y Rala.M. 19473 AND REPEALING SECTION

93-4302¢+ ReleMe 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 93—4301y ReCele 1947+ is amended to
read 35 follows:

M53~4301le When attachment may issues (1] Fhne A
plaintiffy at the time of issuing the summonss or at any
time afte;uard' may have the property of the defendant
attachedy as security for the satisfaction of any judgment
that may be recoveredr—onitess—the—defendont——gives——security
to-—pay--such-—-judqmenty——as——ina——this——chapter—providedy-as
foliowsr,

(1) Property may De attached in: #m

{21 an action upon 3 contracts express or implieds for
the direct payment of moneys where the contract:

{41l 1is not secured by any mortgage or lien wupon real
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propertyy 3 orvy

{ii} +f i3 originally securedvy and such security hase
without any act of the plaintiffy or the perscn to whom the
Ssacurity was given, becomes hecome valuelessyi and  +n

{b} an action based upon a statutory stockholders®
liability.

{3) aAttachment may not issue if the defendant giwes
Sgcurity 1o pay the judgment.®

Section 2« There is a new ReCeMa section numbered
93-4302.1 that reads as follows:

93-4302.1e Affidavit required for attachmente When
attachment of a defendant's property is soughte an affidavit
must be made by the plaintiff or someone in his behalf
stating:

(1) facts which show the defendant is indebted to the
plaintiff in the manner specified in 93-4301(2);

{2y that the attachment is not sought to hinder,
delays or defraud any creditor of the defendant;

{3} facts creating a reasonabie beliret that the
defendant is:

{a) leaving or about to leave this state taking with
him oropertys monevs or other effects which =mioht be
subject~ad to payment of the debt; or

{+) disposin: or z2bout tc discose of nis proverty

which woulcd be subject to executions

-2— HB 763
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{4} a particutar descripticn and the actual value of
the preperty to be attached.

Section 3. Section 93-4304y ReleMa 1947, is amended to
read as foltows:

"93-4304« Undertakinge (l] Before issuing the writy
the eterk court must require a written undertaking on the
part of the plaintiffy with two +23 or more sufficient
suretiesy to be approved by the eterk gourts in a sum not
less than double the amount claimed by the plaintiffs if
such amount be one-thousand-dodtars-131,000% or unders ors
in case the amount so claimed by plaintiff shall exceed one
thousand-——dotiars—~{$14+0004s then in a sum equal to such
amountwy but—in In no case shall an undertaking be required
exceeding in amount the sum of twenty—thovsond-dotinrs
$3$2043004« The condition of such undertaking shall be to the
ef fect that if the defendant recovered judamenty or if the
court shait finally deeide decides that the plaintiff was
not entitlted to an attachmenf, the plaintiff will pay all
costs that may be awarded to the defendants and 3l) damages
he may sustain by reason of the issuing owt of the
2ttacnmenty not exceeding the sum specified in the
undertaking.

{2} At any time within +hirey—{304 days after the
service of summonss the defendant may except to the

sufficiency of the suretiess If he fails to do so0» he is
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deemed to have waived all objections to themas

{3) When excepted tos the plaintiff®s suretiess upon
notice to the defendant of not less than two——-{24 days nor
more than ten—+10} dayss must justify before a judge of the
district courty or-—befere——the——clerk——thereofy and upon
faiture to justifys or if others in their place fail to
justifys at the time and place appointeds the clterk-er judcge
shall issue an order vacating the writ of attachment.®

Section 4« There is a new ReCeMa section numbered
93-4304.1 that reads as follows:

93-4304sle Writ -— when issuede A judge of a court
having jurisdiction of the cause way issue a writ of
attachment when:

(1} he has received the affidavit described in
93-4302.13

{2} he has approved the undertaking reguired in
93-4304; and

{3) the party seeking attachment has made 3 prima
facie showing:

{a) of his right to possession and the necessity for
seizure at a show cause hearing before the court with at
least 3 days® notice to the defendant; iif the defendant
cannot be found for personal services notice shall be posted
on the property and in three public places in the county

where the property is located; or

—— HB 763
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(b} that the delay caused by notice and a hearing
would seriously impair the remedy scught by the party
seeking possessione Evidence of such impairment wmust be
presented in open court and the court must set forth with
specificity the reasons why such delay would seriously
impair the remedy sought by the person seeking attachment.

Section S« There is a new ReCeMs section numbered

93-4334.2 that reads as follows:

93-4304.2« Postseizure hearings {1} When a writ has
been issued upon the showing specified in 93~4304.1 (3)(b)s
the defendant may challenge the seizure of the property at a
hearing before the court to be held within 3 days after the
seizures HNotice shedi-be—given-the-defendent—as—requived-in
93-4384=t-~£3ytay OF THE RIGHY JO A POST-SEIZURE HEARING
SHALL SE SERVED PERSONALLY ON THE DEFENOANT. OR IF THE
DEFENDANT CANNOT BE FOUND FOR PERSONAL SERVICEe NOTICE SHALL
ﬁE__EﬂiIED_DN_IHE_EBHEEBII_AND_IN_IEBEE_EHELIL_ELaﬁfi.lﬂ_IﬂE
LLQUNTY WHERE THE PROPERTY IS LOCATED.

{2) At such hearing the defendant may <challenge the
merit of the underlyino actions the need for the pre judgment
seizure of propertys or both. The writ shall be quashed if
the court makes a preliminary finding that:

(a) there is no question of fact to be resolved and
that the plaintiff cannot establish the prima facie validity

of his claim; or

5= HE T63
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(b) there is no need for the continued attachment of
the defendant's propertye

section be Section 93-6908s ReleMe 1947, is amended to
read as follows:

¥93-6908es HWrit of |, attachment shall issue upon
affidavita A writ to attach the property of the defendant
must be issued by the justice at the time ofy or after
issuing summons and before answere on receiving an affidavit
by or on behalf of the plaintiffs showing the ;a-e facts as
are required te be shown by the affidavit specified in
section~93—4362 23-4302.1"

Section Te Repealere Section 93—4302¢ ReCaMe 1947y is
repealed.

—-End~-

-6- HE T63
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HOUSE BILL NOa 763

INTRODUCED BY RAMIREZs MELDY

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE
ATTACHMENT LAW; PROVIDING FOR JUDICIAL SUPERVISION DF THE
ISSUANCE OF A #WRIT OF ATTACHMENT AND PROVIDING FOR
PRESEIZURE NOTICE AND HEARING OR IN CERTAIN CASES FOR
IMMEDIATE POSTSEIZURE HEARING; -AHENDING SECTIONS 93—4301,
93-4304y AND 93-6908s ReleMe 1947; AND REPEALING SECTION

93~4302y ReCeMe 1947."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE GF MONTANA:

Section le Section 93-43014 ReCeMe 1947y is amended to
read as follows:

"93-4301l. When attachment may issue. (1) Fhe A
plaintiffs at the <time of issuing the summonss or at any
time afte}uard. may have the property of the defendant
attachedy as security for the satisfaction of any judgment
that may be recoveredv—untess—the—defendant——gives——security
to——pay-—such-—judgmenty—-as——tn——this——chapter-providedy-as
foliowse,

(2) Property pay be attached in: ¥n

{a} an acton upon a contracts express or impliede for
the direct payment of moneys where the contract:

{i}) is not secured by any mortgage or lien upon real
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propertyy i orvy

Lii} +F is originally securedy and such security has,
Wwithout any act of the plaintiffy or the person to whom the
security was givens becomes become valuelessyi and +n

{b} an action based upon a statutory stockholders®

Tiability.

Section 2« There is a new ReCeMs section numbered
93-4302.1 that reads as follows:

93-4302.1« Affidavit vrequired for attachmente. When
attachment of a defendant's property is soughtes an affidavit
must be made by the plaintiff or someone in his behalf
stating:

{1} facts which show the defendant is indebted to the
plaintiff in the manner specified in 93-4301(2);

{2) that the attachment is not sought to hinders
delays or defraud any creditor of the defendant;

(3) facts creating a reasonable belief that the
defendant is:

(a) 1leaving or about to leave this state taking with
him propertys moneye or other effects which might be
subjected to payment of the debt; or

(b} disposing or about to dispose of his property

which would be subject to execution;

—-2- HB 763
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{(4) & particular description and the actual value of
the property to be attached.

Section 3. Section 93-4304s ReCL.Ma 1947+ is amended to
read as follows:

"33-4304. Undertakinge [l] Before issuing the writs
the ederk court must require a written undertaking on the
part of the plaintiffs with two 23 or more sufficient
suretiesy to be approved by the eterde courts in a sum not
less than double the amount claimed by the plaintiffs if
such amount be one-thousand-dedtars-$31,0004 or unders ory
in case the amount so claimed by ptaintiff shall exceed one
thovsend——dot¥ars—{$1+00094+ then in 3 sum equal to such
amountye but—#n In no case shall an undertaking be required
exceeding In amount the sum of twenty—thovsand-doiters
£320,000%. The condition of such undertaking shall be to the
ef fect that if the defendant recovered judgments or if the
court shei} finally deeide gecides that the plaintiff was
not entitled to an attachments the plaintiff will pay all
costs that may be awarded to the defendants and all damages
he may sustain by reason of the issuing owt of the
attachmenty not exceeding the sum specified in the
undertakinge

{2]1 At any time within +¢hirty--£303 days after the
service of summonss the defendant may except to the

sufficiency of the sureties. If he fails to do soy he is
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deemed to have waived all objections to theme

{3) When excepted tos the plaintiff's suretiess upon
notice to the defendant of not less than two——+t24 days nor
more than ten—{10} dayss must justify before a judge of the
district courty or-—-before-—the——ctrerk——thereofy and upon
failure to justifys or if others in their place fail to
justifys at the time and place appointeds the elerk-or judge
shall issue an order vacating the writ of attachmente®

Section 4e There is a new ReleMs section nuambered
93-4304.1 that reads as follows:

93—4304ele HWrit -— when issuede A judge of a court
having jurisdiction of the cause may issue a writ of
attachment when:

{1) he has received the affidavit described in
93-4302.13;

(2) he has approved the undertaking required in
93-430%4; and

(3) the party seeking attachment has made a prima
facie showing:s

{a} of his right to possession and the necessity for
seizure at a show cause hearing before the court with at
least 3 days' notice to the defendant; if the defendant
cannot be found for personal services notice shall be posted
on the property and in three public places in the county

where the property is located; or

—ty— HB T63
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{b) that the delay caused by notice and a hearing
would seriously impair the remedy sought by the party
seeking possession. Evidence of such impairment must be
presented in open court and the court must set forth with
specificity the reasons why such delay would seriously
impair the remedy sought by the person seeking attachment.

Section 5« There 115 a new RaCeMs section numbered
93-4304.2 that reads as follows:

93-4304+2+ Postseizure hearings {1) When a writ has
been issued upon the showing specified in 93-4304.,1 {(3){b},
the defendant may challenge the seizure of the property at a
hearing before the court to be held within 3 days after the
seizZures Notice shaki-be-given—the-defendant-os-—required-in
93-4384wi——¢37ter QF  TUE RIGHT JO A POST-SEJZURE HEARING
SHALL SE SERYED PERSONALLY ON THE DEFENDANTs OR IF . THE
DEFENOCANY CANNOTY BE FOUNC FOR PERSOMAL SERVICEs. NUTICE SHALL
PE. POSTED ON THE PRGPERTY AND IN THREE PUBLIC PLACES IN THE
LOUNYY WHERE THE PROPERTY IS LOLATED.

{2} At such hearing the defendant may challenge the
merit of the underlying actions the need for the pre judgment
seizure of propertyes or bothe The writ shall be quashed if
the court makes a preliminary finding that:

{a) there is no question of fact to be resolved and
that the plaintiff cannot establish the prima facie validity

of his claim; or

-5~ H8 T63
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{b} there is no need for the continued attachment of
the defendant®s propertys

Section 6e Section 93—690By ReleMe 1947+ is amended to
read as follows:

"93-6908e Writ of attachment shall issue upon
affidavite A writ to attach the property of the defendant
must b2 issued by the justice at the time ofy or after
issuing summons and before answers on receiving an affidavit
by or on behalf of the plaintiffy showing the same facts as
are required to be shown by the affidavit specified in
section—-93—43682 931-4302.1."

Section Ta Repealers. Section 93-4302¢ ReCeMe 1947¢ is
repealeds

-End-

—6- HB T63



March 16, 1977

STANDING COMMITTEE REPORT
Senate Committee on Judiciary

That House Bill No. 763 be amended as follows:

1. Amend page 2, section 2, line 20.
Following: "defendant"
Strike: "is"

2. Amend page 2, section 2, line 21.
Following: " (a)"
Insert: "is"

3. Amend page 2, section 2, line 23.
Following: "debt;"
Strike: "or"

4. Amend page 2, section 2, line 24.
Following: " (b)"
Insert: "is"

5. Amend page 2, section 2, line 25.
Following: line 25
Insert: " (c¢) has the power to dispose of or conceal or remove “w'
from the state property which would be subject to execution; or
(d) 1is likely to suffer liens or encumbrances on his property
which would be subject to execution;"

6. Amend page 3, section 3, line 16.

Following: "defendant"
Strike: "recovered"
Insert: "recovers"

7. Amend page 4, section 4, line 20.
Following: "(a)"
Insert: "in the case of real property, of his right to attachment
and the necessity for seizure;
(b) in the case of personal property:
()"

8. Amand page 4, section 4, line 20.
Following: "to"

Strike: "possession"

Insert: "attachment"

9. Amend page 5, section 4, line 1.

Following: 1line 25 on page 4

Strike: " (b)" '

Insert: " (ii) of his right to attachment and the necessity for seizure
and"



Page 2 _
House Bill No. 763
March 16, 1977

10. Amend page 5, section 5, line 10.
Following: "issued"

Insert: "upon real property or".
Following: " (b)"

Insert: " (ii)"

11. Amend page 5, section 5, line 23,
Following: " (a)"
Strike: "there is no question of fact to be resolved and that"

12. Amend page 6, section 5, line 1.

Following: " (b)"

Strike: "“there is no"

Insert: "the plaintiff cannot establish by a preponderance of the
evidence the"

13. Amend page 6, section 6, line 5.
Following: "attachment"

Strike: "shall"

Insert: "may"

l4. BAmend page 6, section 6, line 7.
Following: 1line 6

Strike: "must"

Insert: "may"
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HOUSE BILL NOe 763

INTRODUCED BY RAMIREZy MELOY

A BILL FOR AN ACT ENTITLED: AN ACT TO REVISE THE
ATTACHMENT LAW; PROVIDING FOR JUDICIAL SUPERVISION OF THE
ISSUANCE OF A WRIT OF ATTACHMENT AND PROVIDING FOR
PRESEIZURE NOTICE AND HEARING OR IN CERTAIN CASES FOR
IMMEDIATE POSTSEIZURE HEARIMG; AMENDING SECTIONS 93—4301,
93-43049s AND 93-6308Bp ReCeMe 1947i AND REPEALING SECTION

93-4302y ReloMa 1947

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:Z

Section ls Section 93-430ls ReCeMe. 1947+ is amended to
read 3s follows:

"93-430le When attachment may issuee (l) Fhe A
plaintiftes at the time of issuing the summonse or at any
time afterwards may have the property of the defendant
attachedy as security for the satisfaction of any judgment
that asay be recoveredv-uniess-the—defendant-—gives—-secority
to—-pay—-such—-jadgmeﬂtv—-es-—in-—th+s-—ehaptef—pfevﬁdedr—as
folrtowsts

(2} _Pragerty may be attached in: ¥n

{a)l an action upon a contracts express or implieds for
the direct payment of moneys where the contract:

Li) is not secured by any mortgqage or liemn wupon real
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propertyyi orvy
- {ii) +f is originally securedy gngd such security hasy
without any a2ct of the plaintiffy or the perscn to whom the
security was givens becomes bhogcome valuelessyi and +¥n
{b) an action based upon a statutory stockholders*

liabilitye

Section 2« There is a new R.Ce.Me section numbered
93-4302.1 that reads as follows:

93-4302.1. Affidavit required for attachment. HWhen
attachment of a defendant®s property is soughts an affidavif
must be made by the plaintiff or someone in his behalf
statings:

{l1) facts which show the defendant is indebted to the
plaintiff in the manner specified in 93-4301(2};

{2} that the attachment is not sought to hinders
delays or defraud any creditor of the defendant;

13) facts creating a reasonablte belief that the
defendant +9:

{a} IS leaving or about to 1leave this state taking
with him propertys moneye or other effects which might be
subjected to payment of the debt; eor

() IS disposing or about to dispose of his property

which would be subject to execution;

-2= HB Te3
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(C)_ HAS THE POWER TU OFSPOSE OF OR CONCEAL OR REHOVE
ERQM JHE STATE PROPERIY WHICH WOULD BE SUBJECT TO EXECUTION:
a8

12} 15 LIKELY TO SUFFER LIENS OR ENCUMBRANCES QN HIS
PROPERTY WHICH WOULD OF SUBJECT 10 EXECUTIONG

{#} a particular description and the actual value of
the property to be attached.

Section 3« Section 93-4304s ReCeMe 19479 is amended to
read as follows:

*93-4304s Undertakinge [l) Before issuing the write
the eterk court must require a written undertaking on the
part of the plaintiffe with two +2% or more sufficient
suretiesy to be approved by the cterk courts in a sum not
less than double the amount claimed by the plaintiffs if
such amount be one—thousand—dodlters—{5$1+000% or undery oOrs
in case the amount so claimed by plaintiff shall exceed one
thousand--dotters—{3$1,0004y then in a sum equal to such
amounty, but-+m In no case shall an undertaking be required
exceeding in amount the sum of twenty-thoussnd-doitiars
€$20+000)e The condition of such undertaking shall be to the
effect that if the defendant recovered RECOVERS judgments or
if tha court shai#t finally decide decjdes that the plaintiff
was not entitled to an sttachments the plaintiff will pay
all costs that may be awarded to the defendants and all

damages he may sustain by reason of the issuing out of the
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attachmenty not exczeding the sum specified in the
undertakinge

{2) At any time within <ehirty——t30} days after the
service of summonss the defendant may except to the
sufficiency of the suretiess 1f he fails to do soe he is
deemed to have waived all objections to them.

{3} When excepted tos the plaintiff's suretiess upon
notice to the defendant of not less than ¢twe--t2% days nor
more than ten—+104 dayse must justify before a judge of the
district courts or--before——the——clrerik—thereofy and upon
failure to justifys or if others in their place fail to
j.stifye at the time and place appointede the elerk—or judge
shall issue an order vacating the writ of attachment."

Section 4« There is a new ReCesMa section numbered
93—4304.1 that reads as follows:

93-4304ele Writ -— when issueds A judge of 3 court
having jurisdiction of the cause may issue a writ of
attacnment when:

(1) he has received the affidavit described in
93~4302e13

{2) he has approved the undertaking required in
93-4304; and

(3) the party seeking attachment nas made 2 prima
facie showing:

(3} IN THE CASE OF REAL PROPERYYs OF HIS RIGHI 70
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ATTACHMENT AND THE NECESSITY FOR SEIZURE:D

48) _IN THE CASE OF PERSOMAL PROPERTYS

{1} of his right to possessden ATTACHHENT and the
necessity for seiZure at a show cause hearing before the
court with at least 3 davs® notice to the defendant; if the
defenjant cannot be found for personal services notice shall
be posted on the property and in three public places in the
county where the property is located; or

to¥LIX} OF HIS RIGHYT TO ATTACHMENT AND THE NECESSITY
FOR_SEIZURE _AND that the delay caused by notice and a
hearing would seriously impair the remedy sought by the
party seeking possessione Evidence of such impairment wmust
be presented in open court and the court must set forth with
specificity the reasons why such delay would seriously
impair the remedy sought by the person seeking attachment.

Section S« There is a3 new ReCeMs section numbered
33-4304.2 that reads as follows:

23-4304e2« Postseizure hearinge (1) When a writ has
been issued UPON REAL PROPERIY DR upon the showing specified
in 93-4304«1 (3)(b)(II}s the defendant may challenge the
seizure of the property at a hearing before the court to be
held within 3 days after the seizure. liotice shati-be—qiven
the-defendant-as-required—in~93-43649wt-{433tey OF  THE RIGHT
I10__A POSTSEIZURE HEARING SHALL BE SERVEQ PERSONALLY ON THE
DEFENDANTs OR_IF THE DEFENDANT CANNOY E€ FOUND FOR PERSONAL
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SERYICEs NOTICE SHALL BE POSTED ON THE PROPERIY AND iN THREE
BUBLIL_ELALES_IN_IHE_LDUNII_HHEBE_IHE_ESDEEEII_li_LQLAIED-

{2} At such hearing the defendant may challenge the
merit of the underlying actions the need for the prejudgment
seizure of propertys or both. The writ shall be quashed if
the court makes a preliminary finding that:

{a) there-—is——no-—question—of-fact-te—be-resoltved-ond
that the plaintiff cannot establish the prima facie validity
of his claim; or

(b) there-¥s-no IHE PLAINTIFF CANNOT ESTABLISH BY A
PREPOMDERANCE OF THE EVIRDENCE THE need for the continued
attachment of the defendant®s propertye.

Section 6. Section 93-6908y ReCaM. 19474y is amended to
read as follows:

"33-6908B« MWrit of attachment shet¥ HMAY issue upon
affidavite A writ to attach the property of the defendant
mus® MAY be issued by the justice at the time ofy or after
issuing summons and before answeres on receiving an affidavit
by or on behalf of the plaintiffs showing the same facts as
are rrquired to be shown by the affidavit specified in
smckton—93-4362 93-4302e1™

Section T« Repealere Section 93—4302¢ RelaMe 1947y is
repealeds

—&nd-
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