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propertyy .i. ory 

2 2 Ll1l ~f' ~ originally securedy ~ such security haso 

] 3 without any act of the plaintiffT or the person to whom the 

4 A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE .. security was given, b~ ~ valuelessy.i, and +n 

5 ATTACHMENT LAW; PROVIDING FOR JUDICIAl SUPERVISION OF THE 5 LQi an action based upon a sta~utory stockholders• 

6 ISSUANCE OF A WRIT Of ATTACHMENT AND PROVIDING FOR 6 1 lability. 

7 PRESEIZURE NOTICE AND HEARING OR IN CERTAIN CASES FOR 1 1.lL AttachQlent -pay oot issue j f the defendant qj yes 

8 IMMEDIATE POSTSEIZURE HEARING; -AMENDING SECTIONS -93-lo30lo 8 sgcurrtx tg·pay tne -!yd~nt.• 
9 93-4304, AND 93-6908, RoCoMo 1947; AND REPEALING SECTION 9 Section z. There is a new R.C.M. section· nu8bered 

10 93- .. 302o R.C.Mo 1947.• 10 93-lo30Z.l that reads as follows: 

ll 11 93-4302ol• Affidavit required for attach~nt. When 

lZ BE lT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 12: attach~ent of a defendant•s property rs sought, an affidavi~ 

13 Section lo Section 33-4301, R.C.K. 1947o is a.ended ~o 13 aust be aade by the plaintiff or sa-eone in his behalf 

14 read as follows: 14 stating: 

15 •93-4301. When attachment may issue. Lll floe A 15 {1) facts which show the defendant is indeb~ed to the 

16 plaintiff• at the time of Issuing the su..onso or at any 16 plaintiff in the .anner specified in 93-4301(2:); 

17 time afterward. may have the property of the defendant 11 {2) that the attach-an~ is not sought to hinder, 

13 attachedy as security for the satisfaction of any judgment 18 delayo or defraud any c~edltor af the defendant; 

19 that may be recoveredT-Hft+e~~-the-de+endent--9+.es--~e~+ty 19 (31 facts creating a reasonable belief that the 

20 ~e--p$y--~eh--judg.eftty--e~--+n--~~--ehftpt~-~ev+dedT-~ 20 defendant is: 

21 ..... +~· ... 21 (a) leaving or about to leave this state taking with 

22 iZi_~~may be attached jn: ~" 22 hi• property• moneyo or other effects which might be 

23 La! an action upon a contract, express or implied, for 23 subjected to payaent of the debt; or 

2'> the direct payment of money. where the contract~ 24 (b) disposing or about to dispose of his property 

25 Ll1 is not secured by any mortgage or lien upon real 25 which would be subject to execution; 
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(4) a particular description and th~ actual value of 

the property to be attached. 

Section 3. Section 93-4304o RoCoMo 1947, is a-ended to 

read as fallows: 

•93-4304. Undertaking. LLl Before issuing the writo 

the e+erk ~ must require a writt~n undertaking on the 

part of the plaintiff• with two ~t or more sufficient 

suretiesy to be approved by the e+erk ~~· in a sum not 

less than double the aaount claia~d by the plaintiff, if 

such amount be e~-~nd-ao~~SltOOOt or under, oro 

in case the a~unt so claiaed by plaintiff shall exceed Ofte 

~tteus-<f--tle+~tSloOOOto then In a sum equal to ·such 

aeounty• ~~ ln no case shall an undertaking be required 

exceeding in amount the sua of hentt ·tl'l-sanll lfel~ 

tS20oODDto The condition of such undertaking shall be to the 

effect that if the defendant recovered judgMent, or if the 

court she++ finally dee+1te decides that the plaintiff was 

not entitled to an attach.anto the plaintiff will pay all 

costs that may be awarded to the defendant, and all damages 

he may sustain by reason of the issuing eat of the 

attach-nto 

undertaking. 

not exceeding the sum specified in the 

LZl At any time within ~h+r~y~-t30t days after the 

service of summons, the defendant may except to the 

sufficiency of the sureties. If he fails to do so, he is 
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dP.emed to have waived all objections to them. 

Lll When excepted too the plaintiff's sureties, upon 

notice to tha defendant of not less than twe--tZt days nor 

more than ~en-t1ot days, must justify before a judge of the 

district court, or--be+cre--tfte--e+erk--~her~ and upon 

failure to justifyo or if others in their place fail to 

justify, at the ti.e and place appointed, the e+erk-or judge 

shall issue an order vacating the writ of attachment.• 

Sectoon 4. There is a new R.c.M. section nu•bered 

93-4304ol that reads as follows: 

93-4301tolo Writ -- when issued. A judge of a court 

having jurisdiction of the cause •ay issue a writ of 

attachaent when: 

(l t he has 

93-4302.1; 

received the affidavit described in 

(2) he has approved the undertakinq required in 

93-4301t; and 

(3) the party seeking attachment has made a pri•a 

facie showing: 

(a) of his right to pos$ession and the necessity for 

seizure at a show cause hearing before the court with at 

least 3 days• notice to the defendant; if the defendant 

cannot be found for personal service, notice shall be posted 

on the property and in three public places in the county 

where the property is located; or 

-4-
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(b) that the delay caused by notice and a hearing 

would seriously impair the re•edy sought by the party 

seeking possession. Evidence of such impairment must be 

presented in open court and the court must set forth with 

specificity ·the reasons why such delay would seriously 

impair the re.edy sought by the person seeking attachment. 

Section· 5o There is a new RoCoHo section nulllbered 

93-4304o2 that reads as follows: 

93-4304o2o Postseizure hearing-. (1) When a writ has 

been issued upon the showing specifie-d in 93-.lt304o1. {3Hbh 

the defendant may challenge the ·seizure of the property at a 

hearing before the court to be held~ithtn 3 days after the 

seizure. Notice shall be given the defendant as required in 

93-4304o1 (3)(a)o 

(2) At such hearing the defendant may challenge the 

merit of the underlying actiono the need for the prejudgment 

17 seizure of property, or both. The writ shall be quashed if 

la the court makes a preliminary finding that: 

19 (a) there is no question of fact to be resolved and 

20 that the plaintiff cannot establish the prima facie validity 

21 of his claim; or 

22 {b) there Is no need for the continued attachment of 

23 the defendant's property. 

24 Section 6o Section 93-6908• R.C.Ho 1947• is amended to 

25 read as follows: 
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•93-6908. Writ of attachment shall issue upon 

affidavit. A wr i·t to attach the property of the defendant 

must be issued by the justice at the time of, or after 

issuing summons and before answer. on receiving an affidavit 

by or on behalf of the plaintiff·, showing the sa- facts as 

are required to be shown by the affidavit specified in 

see~on-9~ 93-43Q2olo~ 

Sect ion 7. Repealer. Section 93-43"02, R.C oMo 1947, 

repealed. 

-End-
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on Judiciary 

HOUSE BILL NO. 763 

INTRODUCED BY RAMIREZ• MELOY 

A diLL FOR AN ACT ENTITLED: "AN ACT TO ~EVISE THE 

ATTAUII'IENT LAW; PROVllHNG FOR JUDICIAL SUPERVISION OF THE 

ISSUANCE OF A WRIT DF ATTACHMENT AND PROVIDING FOR 

PRESEilURE NOTICE AND HEARING OR IN CERTAIN CASES FOR 

IMMEDIATE POSTSEIZURE HEARING; AMENDING SECTIONS 93-4301• 

93-4304• AND 93-6908• R.c.~. 1941; AND REPEAliNG SECTION 

93-43029 RoCoMo 1947.• 

BE IT ENACTED BY THE lEGISlATURE OF THE STATE OF MONTANA: 

Section 1. Section 93-4301• R.c.M. 1947• is amended to 

~ead 3S follows: 

·~J-430lo Hhen attachment may issue. ill The A 

plaintiff• at the time of issuing the summons. or at any 

time afterwa~d. may have the p~operty of the defendant 

attachej~ as security for the satisfaction of any judqmP.nt 

that 11ay be recoveredy-tf"'!-~..--th<!!-d.,<feMient--9+~--~ .. ettr+ty 

to--pey--~ueh--jtfdq~"ty--e~--+ft--th+~--e~e~~-pre¥-idedy-e~ 

f'o++e .. ~+£ 

~~ Prooerty may be attached in: tn 

121 an action upon a contract. express or implied, for 

the direct ?ayment of money. where the contract~ 

Lll is not secured by any mortgage or lien upon real 
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propertyy _;_ ory 

Lii1 +f' ~ originally securedy ~ such security hasr 

without any act of the plaintiffy or the person to whom the 

security rwas '1iven1 -be~oft"!e-s ~~ valueless--...i.. and .;.., 

tnl an action based upon a statutory stockholders• 

liability. 

Lll Attachment may opt jssue jf the defendan~~ 

Section 2. There is a new R.C.H. section numbered 

93-4302:.1 that reads as follows: 

·~3-4302.1. Affidavit required for attach•ent. When 

attachment of a defendant's property is sought• an affidavit 

must bP ~ade by the plaintiff or someone in his behalf 

stating: 

(1) facts which show the defendant is indebted to the 

plaintiff in the manner S?ecified in 93-4301(2); 

(2) that the attachment is not sought to hinder. 

delay. or defraud any creditor of the defendant; 

(31 facts creatinq a reasonable beliet that the 

defen<'ant is: 

(a) leavinq or about to leave this state takinq with 

him oroperty. monev• or other effects which miqh~ be 

subject~d to paym~nt of th~ debt; or 

(~.) c1isposu1" or :~bout t0 disnos.e of his prooertv 

which ~Juld b1~ suhject to execution; 

-2- HH 163 
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(4) a particular description and the actual value of 

the property to be attached. 

Section 3. Section 93-4304, R.C.H. 1947• is amended to 

read ~s follows: 

•93-4304. Undertaking.~ Before issuing the writo 

the e+~k ~Lt nust require a written undertakinq on the 

part of the plaintiff, with two ~t or more sufficient 

suretiesy to be approved by the ~ ~· in a sum not 

less than double the aaount clai11ed by the plaintiff, if 

such amount be ane-eh~~and-d~llers tSlwOOOt or under, or, 

in case the a.aunt so claimed by plaintiff shall exceed ane 

thottSatuf--do++efit--tSI,OOOtw then in a su11 equal to such 

aMOuntY& but-~ lB no case shall an undertaking be required 

exceeding in a.aunt the su11 of ~ tho~send d~•+~ 

f$20,000t• The condition of such undertaking shall be to the 

effect that if the defendant recovered judgment, or if the 

court ~o++ finally de~de decjdes that the plaintiff was 

not entitled to an attachment, the plaintiff will pay all 

costs that may be awarded to the defendant, and all damages 

he may sustain by reason of the issuing ~ of the 

attacnmento 

undertaking. 

not exceeding the sum specified in the 

LZl 4t any time within th+rty--f30t days after the 

service of summons, the defendant may except to the 

sufficiency of the sureties. If he fails to do sow he is 
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deemed to have waived all objections to them. 

Lll When excepted too the plaintiff's sureties, upon 

notice to the defendant of not less than twc--t2t days nor 

more than ~tlOt days, must justify before a judge of the 

district court, or--be~e~e--the--e+erk--the~~Y and upon 

failure to justify, or if others in their place fail to 

justify, at the ti.e and place appointed, the e+erk-&r judqe 

shall issue an order vacating the writ of attachment.• 

Section ~. There is a new R.c.K. section nu•bered 

93-~304.1 that reads as follows: 

93-430~.1. Writ when issued. A judge of a court 

having jurisdiction of the cause nay issue a writ of 

attachment when: 

(1) he has received the affidavit described in 

93-4302.1; 

{2) he has approved the undertaking required 

93-4304; and 

in 

(31 the party seeking attach~ent has made a prima 

facie showing: 

(a) of his right to possession and the necessity for 

seizure at a show cause hearing before the court with at 

laast 3 days• notice to the defendant; if the defendant 

cannot be found for personal service, notice shall be posted 

on the property and in three public places in the county 

where the property is located; or 

-4- HB 763 
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(b) that the delay caused by notice and a hearing 

would seriously impair the renedy sou9ht by the oarty 

seeking possession. Evidence of such impairment must be 

presP~teJ in open court and the court must set forth with 

specificity the reasons why such delay would seriously 

impair the remedy sought by the person seeking attachment. 

Section 5. There is a new R.C.M. section numbered 

93-43J4.2 that reads as follows: 

93-~30~.z. Postseizure hea~ingo (1) When a writ has 

been issued upon the showing specified in 93-~30~.1 (3)(b)• 

the defendant •ay challenge the seizure of the property at a 

hearing before the court to be held within 3 days afte~ the 

seizure. Notice ~he~~-be-~veft-~e-de+Pndeftt-es-requ+r~-+" 

97-~9~~--t3ttet Of THE RIGHI TO A pOST-SEIZURE HEARING 

~tlALL~f_~ pERSONALLY QN THE QEFENOANTt OR IF THE 

16 ~QANT CANNOT ijE fOUND FQR PERSONAL SERVICEt NOTICE SHALL 

17 ~f__£llilt0 QN THE PROPEdTY AND IN THREE PUBLIC PLACES IN THE 

18 ~W:Y WHERE THE PROPf.B.ll. IS LQCAJEp. 

19 (2) At such hearing the defendant may challenge the 

20 merit of the underlyino action, the need for the prejudgment 

21 seizure of property, or both. The writ shall be quashed if 

22 the court makes a p~elimina~y finding that: 

23 (a) there is no question of fact to be resolved and 

24 that the plaintiff cannot establish the prima facie validity 

25 of his claim; o~ 

-5- Hb 763 
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[b) there is no need for the continued attachment of 

the defendant's property. 

Section b. Section 93-6908, R.C.Ho 1947, is a.anded to 

r~ad 35 follows: 

"93-6908. Writ of , attach!QE!nt shall issue upon 

affidavit. A writ to attach the p~operty of the defendant 

must be issued by the justice at the time of, or after 

issuing summons and before answer, on receiving an affidavit 

by or on behalf of the plaintiff• showing the sa.e facts as 

are required to be shown by the affidavit specified in 

~ee~+eft-93-~ 93 4302.1.• 

Section 1. Repealer. Section 93-~302, R.C.Ho 19~7, is 

repealed. 

-End-

-6- Ho 763 
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HOUSE BILL NO. 763 

INTRODUCED BY RAMIREZ, KELOY 

A BILL FOR AN ACT ENTITLED: •AN ACT TO REVISE THE 

ATTACHMENT 

ISSUANCE 

PRESEll URE 

LAW; PROVIDING FOR JUDICIAL SUPERVISION OF THE 

OF A WRIT OF ATTACHMENT AND PROVIDING FOR 

NOTICE AND HEARING OR IN CERTAIN CASES FOR 

IMMEDIATE POSTSEIZURE HEARING; AMENDING SECTIONS 93-4301, 

93-4304o AND 93-6908, R.C.H. 1947; AND REPEALING SECTION 

93-4302, R.C.K. 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 93-4301t R.c.H. 1947t is amended to 

read as follows: 

•93-4301. When 

plaintiff, at the 

ti•e afterward, may 

attachment may issue. ~ floe A 

time of issuing the summons. or at any 

have the property of the defendant 

attachedy as security for the satisfaction of any judgment 

that may be recovered.-Hn+~s-the-de+e~~--~~~y 

~a--pay--~e~--jHft~~.--&S--+ft--th+~--en~~-pre~dedT-a~ 

~+ow~•~ 

!21 property may be attached jn: Tft 

tal an ac~;on upon a contract, express or imp! ied, for 

the direct payment of money, where the contract~ 

!ii is not secured by any mortgage or lien upon real 
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propertyy i ory 

Liil +T ~originally securedy ~such security bas, 

without any act of the plaintiffy or the person to whom the 

security was 9iveno beea.e~ ~ valuelessyi and +n 

ibi an action based upon a statutory stockholders• 

liability. 

(31 Attacbl!!ent may not issue if the defendant gives 

securitY to pay the jydgment.• 

Section 2. There is a new R.c.M. section numbered 

93-~302.1 that ~eads as follows: 

93-4302.1. Affidavit required for attachment. When 

attacnment of a defendant•s property is sought, an affidavit 

must be made by the plaintiff or so.eone in his behalf 

stating: 

(1) facts which show the defendant is indebted to the 

plaintiff in the manner specified in 93-'t301(2); 

(2) that the attachment is not sought to hinder, 

delay, or defraud any creditor of the defendant; 

(3) facts creating a reasonable belief that the 

defendant is: 

(a) leaving or about to leave this state taking with 

him property, money, o~ other effects which ~ight be 

subjected to payment of the debt; or 

(b) disposinq or 3bout to dispose of his property 

which waul(. be subject to execution; 

-2- HB 763 
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(It) a particular description and the actual value of 

the property to be attached. 

Section 3. Section 93-lt30it• R.c.H. 19it7• is amended to 

read as follows: 

•93-lt30it. Undertaking. ~ Before issuing the writ• 

the e+erk ~ aust require a written undertaking on the 

part of the plaintiff, with two ~ or more sufficient 

suretiesy to be approved by the ~ ~· in a sum not 

less than double the aaount clai.ed by the plaintiff, if 

such amount be one-~hou~d-dellers fS1,00ot or under, or, 

in case the a.ount so claimed by plaintiff shall exceed one 

~heusend dellers (S1tDDot• then in a sum equal to such 

a80untYa b~ift 1B no case shall an undertaking be required 

exceeding In a.ount the sus of ~ ~housaftd do~ 

fSZ0 9 000t• The condition of such undertaking shall be to the 

effect that if the defendant recovered judg.ent, or if the 

court she++ finally ~e+de decides that the plaintiff was 

not entitled to an attachment, the plaintiff will pay all 

costs that may be awarded to the defendant, and all damages 

he may sustain by reason of the issuing out of the 

attachment, not exceeding the sum specified in the 

undertaking. 

LZl At any time within ~h+~y--t3ot days after the 

servi c:e of summons, the 

sufficiency of the sureties. 

-3-

defendant may except to the 

If he fails to do so, he is 
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deemed to have waived all objections to thea. 

iJi When excepted to• the plaintiff's sureties, upon 

notice to the defendant of not less than ~wo--tZt days nor 

more than ~eft-flOt days, must justify before a judge of the 

district court, er--~-~~'h>rlt-~he-ftf'y and upon 

failure to justify, or if others in their place fail to 

justify. at the ties and place appointed, the ~-or judge 

shall issue an order vacating the writ of attachment.• 

Section Ito There is a new R.c.M. section nu•bered 

93-lt3Dito1 that reads as follows: 

93-lt30'tolo Writ when issued. 

having jurisdiction of the cause may 

attachment when: 

A judge of a court 

issue a writ of 

( 1) he has 

93-4302.1; 

received the affidavit described in 

(2} he has approved the undertaking 

93-lt30it; and 

(3} the party seeking attachment has 

facie showing: 

required in 

made a prima 

(a} of his right to possession and the necessity for 

seizure at a show cause hearing before the court with at 

least 3 days• notice to the defendant; if the defendant 

cannot be found for personal service, notice shall be posted 

on the property and in three public places in the county 

where the property is located; or 

-4- HB 763 
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(b) that the delay caused by notice and a hearing 

would seriously iapair the remedy sought by the party 

seeking possession. Evidence of such impairment must be 

presented in open court and the court must set forth with 

specificity the reasons why such delay would seriously 

ispair the remedy sought by the person seeking attach.ant. 

Section 5. There is a new R.c.M. section numbered 

93-4304.2 that reads as follows: 

93-4304oZo Postseizure hearing. (1) When a writ has 

been issued upon the showing specified in 93-4304.1 (3J(b)o 

the defendant •ay challenge the seizure of the property at a 

hearing before the court to be held within 3 days after the 

seizure. Notice ~e++-ae~~de+eftd~ as req~ired-~n 

9,_~~%--t3~at Of THE RIGHT TO A POST-SEIZURE HEABJNG 

~_af_SERVEQ pERSONALLY ON THE DfFENDANTo OR If THf 

16 ~PANT CANNOT BE FQUNP FOB PERSONAL SERVICEo NOTICE SHALL 

17 ~~ POSTED ON THE PROPERTY ANP IN THREE PUBLIC PLACES IN THE 

18 ~H!Y WHERE THE PROPERTY IS LPCATEPo 

19 (l) At such hearino the defendant may challenge the 

ZO merit of the underlyino action, the need for the prejudgment 

21 seizure of property, or both. The writ shall be quashed if 

Zl the court makes a preliminary finding that: 

23 (a) there is no question of fact to be resolved and 

Zit that the plaintiff cannot establish the prima facie validity 

25 of his claim; or 
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{b) there is no need for the continued attachment of 

the defendant's property. 

Section 6. Section 93-6908, R.C.H. 1947o is amended to 

read as follows: 

"93-6906. Writ 

affidavit. A writ 

of attachment shall issue upon 

to attach the property of the defendant 

oust oe issued by the justice at the time of, or after 

issuing sumaons and before answer, on receiving an affidavit 

by or on behalf of the plaintiff, showing the saae facts as 

are required to be shown by the affidavit specified in 

~eet+sft-93 439i 93-4302.1.• 

Section 7. Repealer. Section 93-~302, B.C.H. 1947 9 is 

repealed. 

-End-

-6- HB 763 



March 16, 1977 

STANDING COMMITTEE REPORT 
Senate Committee on Judiciary 

That House Bill No. 763 be amended as follows: 

1. Amend page 2, section 2, line 20. 
Following: "defendant" 
Strike: "is" 

2. Amend page 2, section 2, line 21. 
Following: " (a)" 
Insert: "is" 

3. Amend page 2, section 2, line 23. 
Following: "debt;" 
Strike: "or" 

4. Amend page 2, section 2, line 24. 
Following: "(b)" 
Insert: "is" 

5. Amend page 2, section 2, line 25. 
Following: line 25 

Insert: " (c) has the power to dispose of or conceal or remove ...., 
from the state property which would be subject to execution; or 

(d) is likely to suffer liens or encumbrances on his property 
which would be subject to execution;" 

6. Amend page 3, section 3, line 16. 
Following: "def en dan t '' 
Strike: "recovered 11 

Insert: "recovers" 

7. Amend page 4, section 4, line 20~ 
Following: 11 (a)" 
Insert: "in the case of real property, of his right to attachment 

and the necessity for seizure; 
(b) in the case of personal property: 
( i) II 

8. Arr.3nd page 4, section 4, line 20 •. 
Following: "to" 
Strike: "possession11 

Insert: "attachment" 

9. Amend page 5, section 4, line 1-
Following: line 25 on page 4 
Strike: "(b)'" 
Insert: "(ii) of his right to attachment and the necessity for seizure~ 

and" 
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10. Amend page 5, section 5, line 10. 
Following: "issued" 
Insert: "upon real property or" 
Following: " (b)" 
Insert: "(ii) 11 

11. Amend page 5, section 5, line 23. 
Following: 11 (a)" 
Strike: "there is no question of fact to be resolved and that" 

12. Amend page 6, section 5, line 1. 
Following: 11 (b)" 
Strike: 11 there is no" 
Insert: "the plaintiff cannot establish by a preponderance of the 

evidence the" 

13. Amend page 6, section 6, line 5. 
Following: "attachment" 
Strike: "shall" 
Insert: "may" 

14. Amend page 6, section 6, line 7. 
Following: line 6 
Strike: "must .. 
Insert: "may" 
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HOUSe BILL ~0. 7&3 

I~TROOUCED BY RAMIREZ, MELOY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE 

ATTACHMENT LAW; PROVIDING FOR JUDICIAL SUPERVISION OF THE 

ISSUA~CE OF A WRIT OF ATTACHMENT AND PROVIDING FOR 

PRESEIZURE NOTICE AND HEARING OR IN CERTAIN CASES FOR 

IMMEDIATE POSTSEIZURE HEARING; AMENDING SECTJUNS 93-~301t 

93-43~4• AND 93-6908, R.C.M. 1947; AND REPEALING SECTION 

93-4302o R.c.M. 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 93-4301, R.C.M. 1947o is amended to 

read 3S follows: 

"93-4301. When attachment may issue. Lll ~ A 

plaintifto at the ti•e of issuing the summons, or at any 

time afterward, ~ay have the property of the defendant 

attachedT as security for the satisfaction of any judgment 

that .Day be recover~dT-un+e~~-t~-~+endeft~--g+~--~ee~~y 

t~-p~y--~ue~--jftd~mefttT--e~-+n--~h+~--ehe~er-pro¥~dedT-es 

+e++ow~+~ 

LZI Property may pe attached jo: TO 

ial an action upon a contract, express or im~liedo for 

the direct payment of money, where the contract~ 

Li1 is not secured by any mortgage or lien upon real 
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propertyTi orT 

LLll ++~originally securedT ana such security has, 

without any act of the plaintiffT or the person to whom the 

security was giveno beeem~ ~ valueleSSTi and +n 

~ an action based upon a statutory stockholders• 

liability. 

ill Attachment mav not jssye if the defendant gjyes 

~ecurjty to pay the judgment.• 

Section 2. There is a new R.c.M. section nuabered 

93-4302.1 that reads as follows: 

93-4302.1. Affidavit required for attachaent. When 

attachment of a defendaot•s property is soughto an affidavit 

must oe made by the plaintiff or so.aone In his behalf 

stating: 

(l) facts which show the defendant is indebted to the 

plaintiff in the manner specified in 93-4301(2); 

(2) that the attachment is not sought to hindero 

delay. or defraud any creditor of the defendant; 

(3] facts 

defendant +~: 

creating a reasonable 

(a) li leaving or about to leave 

belief that the 

this state takinq 

with him property, money, or other effects which might be 

subjected to payment of the debt; er 

(b) ~ disposinq or about to dispose of his property 

which would be subject to e~ecution; 

-2- HB 763 
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!Ll--HAi THE P~ TU DISPOSE Qf 06 CONCEAL OR R~ 

E&OH_ltiE STATE PROPERTY WHICH WOULD BE SUBJE'T TO fXE,UTION: 

~R 

LQl_ IS LIKELY TO SUFFER LIENS OR ENCUMBRANCES ON HIS 

~~ICH WQULD BE~UBJECI IQ EXECUTION; 

(4) a pa~ticular desc~iption and the actual v~lue of 

the prope~ty to be attached. 

Section 3. Section 93-4304, R.c.M. 1947, is aeended to 

~ead as follows: 

•93-4304. Unde~taking. 4li Before issuing the w~it, 

the e+erk ~ must require a w~itten undertaking on the 

pa~t of the plaintiff, with two ~t o~ •ore sufficient 

suretiesT to be approved by the e+erk ~, in a sum not 

less than double the a•ount claimed by the plaintiff. if 

such amount be ofte-~~d-de++er~-tSl,OOOi o~ unde~, or, 

in case the a~ount so claimed by plaintiff shall exceed Ofte 

~ho~d--do++ers--tsl,OOpt, then in a sum equal to such 

amountTa but-+" ~n no case shall an unde~taking be required 

exceeding in amount the sum of ~weftty-tho~d-de++or~ 

f520,oeot. The condition of such undertaking shall be to the 

effect that if the defendant reeoYered RECOVERS judgment, or 

if the court sho++ finally dee+~ decjdes that the plaintiff 

was not entitled to an attachment. the plaintiff will pay 

all costs that may be awarded to the defendant, and all 

damages he may sustain Ly reason of the issuing out of the 
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attachment, not 

unde~taking. 

exceEding the su• specified in the 

L'1 At any time within th+rty--t30t day~ afte~ the 

service of su~ons. the defendant may except to the 

suffici~ncy of the sureties. lf he fails to do so. he is 

deemed to have waived all objections to them. 

LJl When excepted to. the plaintiff's sureties, upon 

notice to the defendant of not less than ~wo--t2t days nor 

more than t~ft-tlot days, must justify before a judqe of the 

district courto or--h~~or~--the--e+erk--tneree+y and upon 

failure to justify, or if others in their place fail to 

j.stify, at the time dnd place appointed• the ~+er~-or judge 

shall issue an order vacating the writ of attachment.• 

Section 4. There is a new R.C.M. section numbered 

93-4304.1 that reads as follows: 

93-4304.1. Writ -- when issued. A judge of a court 

having jurisdiction of the cause ~ay issue a writ of 

attdcnn1ent when: 

( 1) he has 

93-4302.1; 

received the affidavit described in 

(2) he has approved the undertaking 

93-4304; and 

(3) the party seeking attachment nas 

facie showing: 

required in 

made a prima 

(a) IN THE CASE Of REAL PROPERTY• Of HIS RIGHI TO 
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AI..lM.tiMENT AND JHL.lifUliliY FOR SE.ll..U&f.i 

LOl__lN THE CASE OF PERSONAL PROPERTY: 

HB 0763/03 

ill of his right to p~sess~eft ATTACHMENT and the 

necessity for seizure at a show cause hearing before the 

court with at least 3 davs• notice to the defendant; if the 

defen8ant cannot be found for personal service• notice shall 

be posted on the property and in three public places in the 

county wherP the property is located; or 

f~t~IIl OF HIS KIGHT TO ATTACHMENT AND THE NECESSITY 

FOR SEIZURE ANQ that the delay caused by notice and a 

hearing would seriously impair the remedy sought by the 

party seeking possession. Evidence of such ispairment must 

be presented in open court and the court must set forth with 

specificity the reasons why such delay would seriously 

impair the remedy souqht by the person seeking attachment. 

Section 5. There is a new R.c.M. section numbered 

93-'t30'to2 that reads as follows: 

~3-'t30't.2o Postseizure hearing. (l] When a writ has 

been issued UPON REAL PROPERTY OR upon the showing specified 

in 93-43<.l4.1 (3] (b].LllJ.• the defendant may challen,ge the 

seizur~ of the property at ~hearing before the court to be 

h<>ld within 3 days after the seizure. 1-lotice shef+-be-<!~Yi!ft 

t~e-oefendeftt-es~equfred-~n-93~~-T-t3ttet OF THE RIGHT 

.IQ___.A__£Qsn£1ZURE HEAf(lNli.....ii:W..L BE SER~;LPERSONALlY ON THE 

Q~~QA~OR If THE PEFEND6Hl_CANNOT BE EDUNP FOR PERSONAL 
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~~· NOTICE SHALL_af_PDSIED ON THE PROPERTY ANP IN THREE 

RUULl~RL~ IN THE [QUNIY WHERE THE PROPERTY IS LOCATED• 

(2] At such hearing the defendant may challenge the 

merit of the underlying action, the need for the prejudgMent 

seizure of property• or both. The writ shall be quashed if 

the court makes a preli111inary finding that: 

(a] ~he~e--+s--fte--qttes~~on-1!1+-+ee~-~&-be~ese+ved-and 

~he~ the plaintiff cannot establish the pri111a facie validity 

of his claim; or 

(b) ~e-+s-ne THE fLAIHTiff CANNQI ESTABLISH BY A 

R&f£0NQERAHCE OF THE EVIPENCE THE need for the continued 

attachment of the defendant•s property. 

Section 6. Section 93-6908, R.C.M. l947t is amended to 

read 20s follows: 

"93-6908. Writ of attachment she++ HAY issue upon 

affidavit. A writ to attach the property of the defendant 

mtt~~ &AY be issued by the justice at the tiue of, or after 

issuing summons and before answer. on receiving an affidavit 

by or on behalf of the plaintiff• showing the same facts as 

are r'~uired to be s~own by the affidavit specified in 

~~e~fen-93-~3e~ 93-4302.1.• 

Section 1. Repealer. Section 93-'t302o R.C.H. l9't7t is 

repealf'do 

-r:nd-
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