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INTRODUCED BY

& BYLL FCR AN ACT ENTITLED: ®AN ACT TQ AVOID JURISTCICTIONAL
CONFLICT BETWEEN STATES 1IN CHILD CUSTODY PROCEEDIRNGS;
PROVIDING INTERSTATE JUDICIAL ASSISTARCE IN CUSTODY CASES TO
DISCOURAGE ILLEGAL SCHENES TO GAIN POSSESSION OF A CHILD IN
CONTESTED COSTODY PROCEEDINGS; AMENRDING SECTIONS 48-317 ARD

48-331, R.,C.H, 1987."

BE IT ENACTED BY THE LEGISLATURE OF THF STATE CF MONTANA:

Section 1. Short title., This act may be cited as the
mgnifore Child Custody Jurisdiction Act".

Section 2. Purposes of act _— construction of
Frovisions, {1} The general purposes of this act are to:

(a) avoid Jjurisdictional cospetition and ccoflict with
courts of other states in matters of child custody which
have in the past resulted in the shifting of children froas
state to state with harmful effects on their well-being;

{b) promote cooperation with the courts of other
states +to the end that a custody decree is rendered in that
state which canm best decide the case in the interest of the
child;

(c} assuare that litigation coscerning the custody cf a

child takes place ordipnarily in the state with which the
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child and his family have the closest conntection and where
significant evidence concerning his care, protection,
training, and persomal relationships is most readily
available and that courts of this state decline the exercise
of Jursidiction when the child and his family have a closer
conrection with another state;

(d) discourage continwning controversies over child
custody in the interest of greater stability of hoze
environment and of secure family relationships for the
child;

{e} deter abductioms and other unilateral rescvals of
children undertaken to obtain custody awvards;

(f) avoild relitigation of custody decisions of other
states in this state insofar as feasible;

{g) facilitate the enforcesent of custody decrees of
other states;

{h) promote and expand the exchange of informaticn and
other forms of mutual assistance between the courts of +this
state and those of other states concerned with the same
child; and

(i) wmake uniform the law of those states which enact
it.

(2) This act shall be ccnstrued to promote the general
purposes stated in this section,

Section 3. Definitions, As wused in this act, the
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following definitions apply:

(1) ™"Contestant" means a person, including a parent,
wvho claiems a right to custody or visitatiorn rights with
respect to a chiid,

{2y "Custody determination® means a court decisicn and
court orders and instructions providing for the custody of a
child, including visitation rights. It dces not include a
decision relating to c¢hild suppcrt or any cther monetary
obligation of any person.

(3} "Custody proceeding” includes groceedings in whichk
a custody determination is one of several issues, such as an
action for divorce or separation, and imcludes issues of
custody in adoption proceedimgs. A "custody proceeding” is
not a proceeding pursuant to Title 10, chapter 12, or Title
10, chapter 13,

{4) ™pecree”™ or "custody decree™ means a custody
determination contained in a judicial decree or order wmade
in a custedy proceeding amd includes an initial decree and a
modification decree.,

5) WHome state™ npeans the state in vhich the child,
iamediately preceding the time involved, 1lived with his
parents, a parent, or a ferson acting as rarent, for at
least 6 consecutive wonths and in the case cof a child less
thar 6 months o0ld the state im which the child lived froe

birth with any of the perscns wertioned. Periods of
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temporary absence of any of the named persons are counted as
part of the 6—month or other periocd.

{6y "Initial decree"™ amcans the first custody decree
concerning a particular child.

{7) "Mmodification decree" mears a custody decree which
modifies or replaces a prior decree, whetber made by the
court which rendered the prior decree cor by anﬁther court,

{8) ™Physical custody* wmeans actual possessicn and
control of a child.

{9) "Person acting as parent" means a Fperson, other
than a parent, who has physical custody of a child and who
has either beer awarded custody by a coart or claims a right
to custody.

{10) "State" means any state, territory, ¢r possession
of the TUnited States, the Commonwealth of Puerto Ricec, and
the District of Columbia.

Section 4. Jurisdiction. The jurisdicticmal provisionms
of 48-331 apply tc this act.

Section 5. Wotice and opportenity tc be heard. Before
making a decree under this act, reasonable notice and
opportunity to be beard shall be given to the contestants,
any parent whose parental rights have not been previously
terminated, and any person who has physical custody of the
child, If any of these persons are ocutside this state,

notice and opportunity tc be heard shall be given pursuant
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to [section 61].

Section 6, Notice to persons outside this state —
submission to jurisdiction. (1) Notice required for the
exercise of <Jurisdiction over a persom cutside this state
shall be given in a manner reasomably calculated to give
actual notice and aay be:

{a) by personal delivery outside this state in the
manner prescribed for service of process within this state;

{(by in the @eapner prescribed by the law of the place
in which the service is made for service of process in that
place in an action in any of its courts of general
jurisdiction;

(c) by any form of mail addressed to the perscn to be
served and reguesting a receipt; or

{d} as directed by the coort including publication, if
other means of notification are ineffective.

{2) Notice under this section shall be served, mailed,
cr delivered or last pubtlished at least 10 days before any
hearing in this state.

{3} ©Proof of service outside this state ray be made by
affidavit of the individual who made the service or in the
manner prescribed by the 1law of this state, the order
pursuant to which the service is made, or the 1law of the
place in which the service is sade. If service is made by

mail, proof may be a receipt sigmned by the addressee or
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other evidence of delivery to the addressee.

(4) VNotice 4is not required if a person submits to the
Jorisdiction of the court.

Section 7, Simultanecus proceedings im other states.
{1} A court of this state may not exercise its Jjurisdiction
under this act if at the +time of filing the petition a
proceeding concerning the custody of the child was pending
in a court of another state exercising Jurisdiction
substantially in conforaity with +this act unless the
proceeding is stayed by the court of the other state because
this state is a more appropriate forum or fer other reasoms.

(2) Before hearing the petition in a custody
proceeding, the court shall exasine the pleadings and other
informaticn supplied by the parties uunder [sectiom 10] and
shall consult the child custody registry established under
[secticn 17] concerning the pendency of proceedings with
respect to the child in other states, If the court has
reason to telieve that proceedings may be pending in another
state, it shall direct an ingmniry to the state court
administrator or cther appropriate official of the other
state.

{3} 1If +the court is informed during the course cf the
proceeding that a proceeding concerning the custody of the
child was pending im another state before the court assumed

jurisdiction, it shall stay the proceeding and communicate
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with the court in vwhich the other prcceeding is pending to
the end that the issue way be litigated im the wmore
appropriate forums and that information bLe exchanged in
accordance with {sections 20 through 23]. If a court of
this state has made a custody decree before being informed
of a pending proceeding in a ccurt of ancther state, it
shall immediately inforw that court of the fact. 1If the
court is informed that a groceeding was comsmenced in another
state after it assumed Jjurisdiction, it shall 1likewise
infora the other court to the end that the issues may be
litigated in the more appropriate forus.

Section 8. Inconvenient forum. (1) A court which has
jurisdiction under this act to make an initial or
modification decree may decline to exercise its jurisdictionm
any time before making a decree if it finds that it is an
inconvenient forom to make a custody deterainaticn under the
circuastances of the case and that a court of another state
is a more appropriate forus.

{2) A finding of inconvenient forum say be made upon
the court’s own weoticon or upon wction of a party cr a
guardian ad litem or cther representative of the child.

(3} In Aeterwining if it is an inconvenient forum, the
court shall consider if it is in the interest of the child
that another state assume jurisdiction. PFor this purrcse it

may take into account the following factors, among cthers:
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{a) if another state is or recently was the child‘'s
home state;

{by if apother state has a closer ccmnnecticn with the
child and his faweily or with the child and cne or acre of
the contestants;

(c) if substantial evidence concerning the child's
present or future care, protection, t:aining} and perscnal
relaticrships is more readily available in ancther state;

{d) if the parties have agreed on another fcrua which
is no less appropriate; and

{e) if the exercise of jurisdiction by & court cf this
state would contravene any of the purposes stated io
fsection 2].

(4} Before deteraining whether te declime or retaln
jurisdiction, the court =say coamunicate with a court of
another state and exchange information pertinent tc the
assumption of Jurisdiction by either court with a view to
assuring that jurisdiction will be exercised by the more
appropriate court and that a forum will te available to the
parties.

(S) 1If the court finds that it is an imconvenient
forua and that a coort of another state is a more
appropriate forum, it may dismiss the proceedings or it may
stay the proceedings upon condition that a custody

proceeding be promptiy cowmenced in amcther named state or
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upon any other conditions which may be just and proper,
including the condition that a moving party stipulate bhis
consent and subwmission to the Jurisdiction of the other
forum.

{6) The court may decline to exercise its jurisdiction
under this act if a custody determinatios is incideatal to
an action for divorce or another proceeding while retaining
jurisdiction over the divorce or cther preceeding.

{7y If it appears to the court that it is clearly an
inappropriate forum, it may require the party who commenced
the proceedings to pay, in addition to the costs of the
proceedings im this state, necessary travel and ctherx
expenses, incloding attorneys! <fees, incurred by other
parties or their witnesses. Payment is to be sade to the
clerk of the court for remittance tc the proper party.

(8) Upon disamissal or stay of proceedings under this
section the court shall inform the court foumd tc be the
nore agppropriate forupm of this fact or, if the court which
would have jurisdiction in the other state is not certainly
known, transmit the informaticn to the court administrator
or other appropriate official for forwardirg to the
appropriate court.

{S) Any communication received frcm ancther =state
informing this state of a finding of inconvenient foram

because a court of this state is the more appropriate forum
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shall be filed in the custody registry of the appropriate
court, Upon assemming jurisdiction, the court of this state
shall inform the original court of this fact.

Section 9. Jurisdiction declined by reascn of condact.
{1} If the petitioner for an initial decree has wrongfally
taken the child from another state or has engaged in similar
reprehensible conduct, the court =may decline to exercise
jurisdiction if this is just and proper under the
circusstances,

{(2) Unless required in the interest of the child, the
court may not exercise its jurisdicticn to modify a caustody
decree of another state if the petitiomer, without consent
of the person entitled to custody, has improperly removed
the child from the physical custody of the person entitled
to custody or has improperly retained the child after a
visit or other tewporary relinguishsent of physical custody.
Tf the petitioner has violated any other provision of a
custody decree of another state, the court may decline to
exercise its jurisdiction if this is just and preoper under
the circumstances,

{3 In appropriate cases a court dismissing a petition
under this section amay charge the petitiomer with mnecessary
travel and other expenses, including attorneys? fees,
incurred by other parties cr their witnesses.

Sectior 10, Information under oath to be submitted to
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the court. (1) FEach party in a custody rroceeding in his
first pleading or in an affidavit attached to that pleading
shall give informatiom under oath as toc the child's rpresent
address, the places where the child has lived within the
last 5 yvears, and the nases and present addresses c¢f the
persons with whcm the child bas lived duricg that period.
In this pleading or affidavit each party shall further
declare under oath whethex:

(a) he has participated (as a party, witmess, or in
any other capacity) in any other litigation corcerning the
custody of the same child in this or any other state;

(b} he has informaticn of any custody proceeding
concerning the child pending in a court of this or any other
state; and

{c) he knows of any person not a vrparty to the
proceedings who has physical custody of the child or claims
to have custody or visitation rights with respect tc the
child,

{2) 1If the declaration as to any of the above iteams is
in the affirmative, the declarart =shall give additional
information under ocath as required by the court. The court
may examine the parties under oath as to details ¢f the
information furnished and as to other matters pertinent to
the court's jurisdiction and the disposition of the case.

{3) Fach party has a continuing daty tc infors the
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court of ary custody proceeding concerning the child in this
or any other state of which he cbtained informaticn during
this proceeding.

Section 11, BAdditional parties. TIf the ccurt learns
from informatior furnished by the parties pursuvant to
[sectior 101 cr froe other sources that a perscn not a party
to the custody proceeding has physical custody of the child
or claims to have custody or visitatior rights with respect
to the <child, it shall order that person to be joined as a
party and to be duly notified of the pendency of the
proceeding and of his joinder as a party. If the person
joined as a party is outside this state, he shall be served
with process or otherwise notified in accordance with
[sectiocn 6].

Section 12. Appearance of parties and the child.
(1) The court say order any party to the proceeding who is
in this state to appear perscnally before the court. If
that party has physical custody of the child, the court say
order that be appear perscnally with the child.

{2) If a party to the proceeding whose ffresence is
desired by the coart is outside this state with or witheunt
the child, the court may order that the notice given under
[secticn 6] include a stateaent directing that party to
appear personally with or without the child and declaring

that failure +to appear may result in a decision adverse to
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that party.

{3) If a party to the proceeding whe is outside this
state is directed to appear under subsection (2) or desires
to appear personally before the court with or without the
child, +the coort wmay reguire amother party to pay to the
clerk of the court travel and other necessary expenses of
the party so appearing and of the child, if this is just and
proper under the circumstances.

Section 13, Binding force and res jadicata effect of
custody decree, A custody decree rendered by a court of this
state which bad jurisdiction onder ([sectiom 4] binds all
parties who have been served in this state or potified in
accordance with [section 6) or who have subaitted to the
Jurisdiction of the court and who have been given an
opportunity to be heard. As tc these parties the custody
decree 1is conclusive as to all issuoes of law and fact
decided and@ as to the custody detersipaticn sade unless anrd
until that determination- is wmodified puarsuant to law,
including the provisicns of this act.

Section 14, BRecognitien of out-cf-state custody
decrees. The courts of this state shall recognize and
enforce ap initial or acdification decree of a court of
another state which had assumed jurisdiction usder statutory
provisions substantially in accordance withk this act or

which was aade under factual circusstances aeeting the
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{orisdictional standards of the act, so loang as this decree
has not been wmcdified 3ipn acceordance with Jurisdictional
standards substantially similar to those of this act,

sSection 15. Modification of custody decree of another
state, (1) If a court of another state has made a cuostody
decree, a court of this state may not modify that decree
anless it appears to the court of this state that the court
which rendered +the dJdecree does pot now hawve jurisdiction
under jurisdictional prerequisites substantially in
accordance with this act or has declired tc assuse
jurisdiction to wodify the decree amd the court of this
state has jurisdiction.

t2) If a court of this state is authorized under
subsection (1) and {section 9] to modify a custody decree of
another state, it shall give due consideration toc the
transcript of the record and other documents of all previous
proceedings submitted to it in accordance with [section 23).

Section 16. Filing and enforcement of custody decres
of another state. {1) A certified copy of a custody decree
of another state pay be filed in the coffice of the clerk of
any district court of this state. The clerk shall treat the
decree in the same aanner as a custody decree of the
district court of this state. A custody decree so filed has
the same effect and shall be enforced in l1ike wamner as a

custody decree rendered by a court of this state.
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{2} A& person violating a custody decree of anocther
state which gzakes it necessary to enforce the decree ip this
state wmay be required to pay nececsary travel and other
expenses, including attorneys' fees, iancurred by the party
entitled to the custcdy or his witnesses.

Section 17. Registry of out—of-state custedy decrees
and proceedings. The clerk of each district court shall
maintain a registry in which he shall enter thke following:

{1) certified copies of custedy decrees of other
states received for filing;

(2) communications as to the pepdency of custody
proceedings in other states;

{3) cosmunications cencerning a finding of
inconvenient forum by a court of another state; and

{4} other communications or docusents concerning
custody proceedings in another state which msay affect the
jorisdiction of a court of this state or the dispositicn to
be made by it im a custody proceeding.

Section 18. Certified copies of custody decree. The
clerk of the district court of this state, at the reguest of
the court of another state or at the request of any person
vho is affected by or has a legitimate interest in a custody
decree, shall certify and forward a copy of the decree to
that court or person.

Section 19, Taking testimcny ip another state. In
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additicon to other procedural devices available to a party,
any party to the proceeding or a guardiap ad litew cr other
representative of the child way adduce testimory of
witnesses, including parties and the child, by depositicn or
otherwise, in ancther state. The court on its awn wsotion
way direct that the testimony c¢f a perscn be taken in
another state and may prescribe the manner im ;hich and the
terms upon which the testimony shall be taken.

Section 20. Hearings and studies in apcther state —
orders to appear. (1} A court of this state may request the
appropriate court of another state to hold a hearing to
adduce evidence, to order a party to produce or give
evidence under other procedures of that state, or +to have
social studies wmade with respect to tbe custody cof a child
inveolved in proceedings pending in the court of this state;
and to forward to the court of this state certified copies
of the transcript of the record of the hearing, the evidence
cthervise adduced, or any social studies [prepared in
co-ﬁliance ¥ith the request, The cost of the services say
be assessed against the parties or, if npecessary, ordered
paid by the state.

{2) & court of this state msay request the appropriate
court of ancther state tc order a party to custody
proceedings pending in the court of this state to appear in

the proceedings and, if that party bas physical custody of
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the child, to appear with the child, The request may state
that travel and other necessary expenses cf the party aed of
the child whose appearance is desired will be assessed
against another party or will otherwise be paid.

Section 21. Assistance to courts of other states,
{1) OUOpon request of the ccurt cf ancther state the courts
of this state which are cospetent to hear custody matters
may order a person in this state to appear at a hearimg tc
adduce evidence or to produce or give evidence under other
procedures available in this state or say order social
stoadies to be made for use in a custody proceediang in
ancther state, A certified copy of the transcript of the
record of the hearing or the evidence otherwise adduced and
any social studies prepared shkall be forwarded by the clerk
of the court to the regqguesting court.

{2) L perscn within this state may voluntarily give
his testimony or statement in this state for use in a
custody proceeding outside this state.

{3) UOpon request of the court c¢f ancther state a
competent court of this state may order a persom im this
state to appear alone or with the child in a custocdy
proceeding in another state. The court may condition
compliance with +the request upon assurance by the cther
state that state travel and other necessary expenses will te

advanced or reimbursed.
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Section 22. Preservaticn of documents for use in other
states. In any custody proceeding in this state the coort
shall preserve the pleadings, orders and decrees, any record
that has been wmade of its hearings, social stodies, and
other pertinent documests until the child reaches 18 years
of age. Upon appropriate request of the court of ancther
state, the court shall forward to the other court certified
copies of any or all of such documents.

Section 23, Request for court records of ancther
state. If a custody decree has been rendered in another
state concerning a c¢child involved in a cestody proceeding
pending in a court of this state, the court of this state
upon taking Jjurisdiction of the case shall reqnest of the
court of the other state a certified copy of the transcript
of any court record ard other documents sentioned in
{section 22]}.

Section 24, International application. The general
policies of this act extend to the intermational area. The
previsicns ¢of this act relating to the recognition and
enforcement of custedy dJdecrees of other states apply to
custody decrees and decrees involving 1legal institutions
similar in pature to custody institutions rendered by
appropriate authorities of other naticns if reasonable
notice and opportunity to be heard have been givenm to all

affected persons.
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Section 25. Priority. 2 custody proceeding which
raises a gquestion of existence or exercise of jurisdiction
under this act shall be given calendar priority and handled
expediticusly.

Section 26. Section 48-317, R.C.E. 1947, is amended to
read as follows:

"48-317. Procedure -— consencesent — pleadings —
abolition of existing defenses, (1) Excert for_ proceedings
coming_under the Uniform Child Cystody Jurisdictiop Act, 213
all proceedings under this act are commenced apd_proceed in
the manner provided by the Montama rules of civil procedsre,

{2) The verified petition in a proceeding for
dissolution of marriage or legal separation shall allege
that the marriage is irretrievably broken and shall seat
forth:

{(a) tke age, occupation, and residence of each party
and his length of residence in this state;

(b) the date of the marriage apd the place at which it
was registered;

{c) that the jurisdictional requirements of section
48-316 exist and that the asarriage is irretrievably broken
in that either

(i) the parties have lived separate and apart for a
period of nmore than one hundred eighty (380) days next

preceding the coamencement of this proceeding, or
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{ii) that there is serices wmarital discord which
adversely affects the attitude of one or both of the parties
towards the wmarriage, and that there is no reascnaple
prospect of reconciliationgj

{d) the names, ages, and addresses of 2all 1living
children of the marriage, and whether the wife is pregmant;

(e) any arrangements as to support, 'cnstody, and
visitation of the children and maintenance of a spcuse; and

(f) the relief sought.

{3) FEither or both parties to the sarriage may
initiate the proceeding.

(43 If a proceeding is comsmenced by omse of the
parties, the other party =must be served in the wmanner
provided by the Montana rules of civil procedere and may
within twenty (20} days after the date of service file a
verified response, Wo decree wmay be entered until twenty
{20} days after the date of service.

(5) Previously existing defenses to divorce and legal
separation, including but npnot 1limited to condonation,
connivance, collusicn, recrimination, insanity, and lapse of
time, are abolished.

{6) The court say joio additional parties proper for
the exercise of its authority to isplement this act."

Section 27. Section 48-331, BR.C.M. 1947, is amended to

read as follows:
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ng8-331., Jurisdiction -~ commencement of proceedings.
t1) A court of this state competent to decide child custody
matters has Jurisdiction to  make a child custody
determinaticn by initial or rodification decree if:

(a) this state

(i} is the home state of the <child at the time <cf
commencement of the proceedings, or

(ii) had been the <child's home state withir sixz (6)
nonths before commencement of the proceeding amd the child
is absent from this state bLecause of his removal or
retention by a person claiming Ris custody or £cr other
reason, and a parent or person acting as patent continues to
live in this state; or

{(by it is in +the ©best iasterest of the child that a
court of this state assume jurisdiction because

(i) the child and his paremts, or the child and at
least one contestant, have a significant ccanection with
this state, and

{ii} there is available in this state substantial
evidence concerning the child's present or future care,
protection, training, and personal relaticanships; or

{c} the child is physically present im this state and

(i} has been abandoned or

(ii) it 1is necessary in an emergency tc protect hie

hecause he has been subjected to or threatened with
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mistreatment or abuse or is neglected or dependent: or

{4y (i} no other state bhas Jurisdiction under
prerequisites substantially in accordance with paragraphs
{ay, {b), or (c), or another state bas declined to exercise
jurisdiction on the ground that this state is the more
appropriate forum to detersine custody of the child, and

{iiy it 1is in his best interest that the court assume
jurisdiction.

(2} Except under paragraphs (c) and {d) of subsection
{1y, physical presence in this state of the child, oxr cf the
child and one of the contestants, is not alone sufficient to
confer jurisdiction on a court of this state to make a child
custody determination.

{3) Physical presence of the child, while desirable,
is not a prereguisite for Jjurisdictiom to determine tis
custody.

{4y A «child custody proceeding is comsmenced in the
district court:

{ay by a parent, by filing a petition

(i) for dissoluticn or legal sevaration; or

{ii} for custedy of the child in the county in which he
is permanently resident cr fcord; or

¢{b) by a person other than a parent, by filing a
petition for custody of the child in the county in which he

is permanently resident or found, but coly if he is not in

—22-
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the physical custody of one of his parents,

(%) Notice of a child custody proceeding shall be
given to the child's parent, guardian, asd custodian, those
persons _having physical custody of the child, and all cther
contestants, who aay appear, be heard, and file a responsive
pleading. The court, upon a showing cof gond canse, may
pereit intervention of other interested parties.™

Section 28. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part resain in effect., If a part of this act is invalid in
one or more of its applications, the part remains ip effect
ip all valid applications that are severable from the
invalid applications.

—End-
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M B RC. Zﬂi 1 child and his tamily have the clcsest connecticn and where

1

2 INTRODUCED BY 2 significant evidence concerning his care, Fprotection,
k] 3 training, and personal relationships is gost readily
4 A BILL FOR AN ACT ENTITLED: ™AN ACT TC AVOID JURISDICTIONAL a available and that courts of this state decline the exercise
5 CONFLICT BETWEEN STATES 1IN CHILD COSTODY PROCEEDINGS; 5 of Jjursidiction when the child and his family have a closer
6 PROVIDING INTERSTATE JUDICIAL ASSISTANCE IN CUSTODY CASES TO 6 connection with another state;

7 DISCOURAGE TILLEGAL SCHEMES TC GAI¥ POSSESSION CF A CHILD IX 7 {d) discoarage continwing centroversies owvexr child
8 CONTESTED CZSTODY PROCEEDINGS; AMENDING SBECTICNS 48-317 ARD g custody in the interest of greater stability of home
9 48-331, R.C.M. 1987." 9 envircnment and of secure faeily relationskips for the
10 ' 10 child;

11 BE IT ENACTED BY THE LFGISLATURE OF THE STATE CF MOKTANA: 11 (e) deter abductions and other umilateral removals of
12 Section 1. Short title. This act may be cited as the 12 children undertaken to obtain custody awvards;

13 ngniform Child Cunstody Jurisdiction RAct®, 13 (f) avoid relitigation of custody decisions of other
14 Section 2. Purpeses of act -— censtruction of 14 states in this state insofar as feasible;

15 provisions. {1} The general purposes of this act are to: 15 (g) facilitate the enforcement of custody decrees of
16 fa) avoid jurisdictional competition and conflict with 16 other states;

17 courts of other states in matters of «c¢hild custody which 17 {k} promote and expand the exchange of informaticm and
18 have in the past resulted in the shifting of children from 18 other forms of mutual assistance between the courts of tkis
19 state to state with harmful effects on their well-being; 19 state and those of other states concerned with the sane
20 {b) promcte ccoperatiorn with +the courts of other 20 child: and
21 states to the end that a custody decree is rendered in that z1 {i} make unifors the law of those states «hich enact
22 state which can best decide the case in the interest of the 22 it.

23 child; 23 (2) This act shall be ccastroned to promote the general
24 {c) assure that litigation ccncerning the custody of a 24 purposes stated in this section.

25 child takes place ordinarily in the state with which the 25 Sectiocn 3. Definitions. As used in this act, the
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following definitions apply:

{1} T"Contestant"™ means a perscn, inciudiemg a parent,
who claims a right to custody or visitatiorn rights with
respect to a child.

{2) "Custody determination"™ means a court decision and
court orders and instructions providing for the custody of a
child, including wvisitation rights. It dces not include a
decision relating to <child suppert cr any cother monetary
obligation of any person.

{3) "Custody proceeding™ includes proceedings in which
a custody determination is one of several issues, such as an
action for divorce or separatiom, and incluwdes issues of
custody in adoption proceedimngs. A "custody proceeding® is
not a proceeding pursuant to Title 10, chapter 12, or Title
10, chapter 13.

{ll) "Decree"™ or Mcustody decree™ means a custody
determination contained in a judicial decree or order wmade
in a custcdy proceeding and includes an ipitial decree and a
nodification decree,

{5) "Home state™ means the state irn which the child,
immediately preceding the +time involved, 1lived with tis
parents, a parent, or a gferson acting as pareant, for at
least € consecutive wmonths and in the case of a c¢hild less
than 6 months o012 the state in which the child lived froa

birth with any of the persons nmentioned. Periods of
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temporary absence of any of the named persons are counted as
part of the 6-month or other period,

{6) "Initial decree" eseans the first custody decree
concerring a particular child.

(7Y “"#odification decree™ means a custody decree which
modifies or replaces a prior decree, whether made by the
court which rendered the prior decree or by ancther court.

(8) "Physical custody* means actual possessico aad
control of a child.

{9) "Person acting as parent" means a perscn, other
than a parent, who has physical custecdy of a child and who
has either been awarded custody by a court or claims a right
to custody.

(10) "State" means any state, territory, ¢r possession
of the United States, the Coamonwealth of Puerto Rico, and
the District of Colulbia;

Section #. Jurisdiction. The jurisdictiocbal provisions
of 48-331 apply tc this act.

Section 5. YWctice and opportunity tc be heard., Before
making a decree under this act, reascnable notice and
opportunity to be heard shall be given to the contestants,
any parent whose parental rights have not been gpreviously
terminated, and any rperson vho has physical custedy of the
child. If any of these persons are cutside this state,

notice dnd opportunity to be heard shall be given tuisuant

-
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M B HC. Ziz 1 child and bis family have the closest copnection and where

2 INTRODUCELD BY 2 significant evidence concerning his care, protection,
3 3 training, and personal relationships is sost readily
4 A BILL FOR AR ACT ENTITLED: "AN ACT TG AVQOID JURISDICTIORAL 4 available and that courts of this state decline the exercise
5 CONFLICT BETWEEN STATES IN CRILD <COSTODY PROCEEDINGS; 5 of jursidiction when the child apd his family have a closer
6 PROYIDING INTERSTATF JUDICTAL ASSISTANCE IN CUSTODY CASES TO 6 connection with another stateg

7 DISCOURAGE ILLEGAL SCHEMES 70 GAIN POSSESSION OF A CHILD IX 7 {d) discourage continuing controversies over child
8 CONTESTED CUSTODY PROCEEDINGS; AMENDING SECTIONS 48-317 AND 8 custody in the interest of greater stability of home
9 48-331, R.C.KE. 1987,.» 9 envircnment and of secure fawmily relationshiés for the
10 - 10 child;

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE CF MOWTARA: 1" (e) deter abdections and other unilateral removals of
12 Section 1. Short title. This act amay be cited as the 12 children undertaken to obtais custody avards:

13 “Uniform Child Custody Jurisdiction Act", 13 (£) avoid relitigation of custody decisions of other
14 Section 2. Purposes of act -— construction of 14 states in this state insofar as feasible;

15 provisions. (1) The geperal purposes of this act are to: 15 (g) facilitate the enforcement of custedy decrees of
16 (a) avoid jurisdictional competiticn and conflict with 16 other states;

17 courts of other states in matters of child custody which 17 (h) promote and expand the exchange of informaticm and
18 have in +the past resulted in the shifting of children fros 18 other foras of mutual assistance between the courts of this
19 state to state with harmful effects on their well-being; 19 state and those of other states concerned with the same
20 {b} promote cooperation with +the courts of other 20 child; and

21 states to the end that a custody decree is rendered im that 21 (i) w=make uniform the law of those states which epact
22 state which can best decide the case in the interest of the 22 it.

23 child; 23 {2) This act shall be ccnstrued to promote the general
24 {c) assure that litigation concerning the custody of a 24 purposes stated in this section.

25 child takes place ordinarily is the state with which the 25 Section 3. Definitions. As used imn this act, the
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following definitions apply:

(1} ™Contestant™ means a person, including a parent,
vho claims a right to custody or visitation rights with
respect to a child.

{2) "Custody determination™ means a court decisicn and
court orders aasd instructions providing for the custody of a
child, imcluding visitation rights. It dces not include a
decision relating to child suppcrt or any cther monetary
obligation of any person.

{3) "Custody proceeding®™ includes proceedings in which
a custody deteraipation is one of several issues, such as am
action for divorce or separatiom, and includes issues of
custody in adoption proceedings. A "custody proceeding® is
not a proceeding pursuant to Title 10, chapter 12, or Title
10, chapter 13.

{8) “Decree™ or "custody decree" =eans a custody
detersination contaired in a judicial decree or order made
in a custody proceeding and includes am initial decree and a
modification decree.

{5) *“Home =state"™ means the state in which the child,
immediately preceding the time involved, 1lived with his
parents, a parent, oOr a person acting as pareat, for at
least 6 consecutive sonths and in the case ¢f a child less
than 6 =months old the state ip which the child lived from

birth with apy of the persons mentioned. Periods of
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temporary absence of any of the named persons are counted as
part of the 6-month or other period.

(6) ™Initial decree” acans the first custody decree
concerning a particular child.

{7} "Nodificatior decree™ means a custody decree which
modifies or replaces a prior decree, whether made by the
court which rendered the prior decree or by another court.

(8) "Physical custody" =aeaps actual possessicn and
control of a child.

{9} "Person acting as parent" means a Fpersomn, other
than a parent, who has physical custody of a child and who
has either beer awarded custody by a court or claims a tight
to custody.

(10} ®State® means any state, territory, or possession
of the United States, the Comsonwealth of Puerto Rico, and
the District of Colunhia;

Section 4. Jurisdiction. The jurisdicticnal provisions
of #48-331 apply to this act.

Section 5. Notice and opporturity tc be heard., Before
making a decree under this act, reasonable notice and
opportunity to be heard shall be given to the contestants,
any parent whose parental rights have not been previously
terminated, and any perscn who has physical custody of the
child, If any of these persons are cutside this state,

notice and opportunity to be heard shall be given gpursuant
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March 26, 1977

SENATE COMMITTEE OF THE WHOLE

That House Bill No. 758, third reading, be amended as follows:

1. Amend title, line 8.
Following: "SECTIONS"
Strike: "48-317"
Insert: "48-315"

2. Amend pade 19, section 25, line 5 through line 23 on page 20.

Following: "Section 26."

Strike: 1lines 5 through line 23 on page 20

Insert: "Section 48-315, R.C.M. 1947, is amended to read as follows:
48~315. Application of the Montana rules of civil procedure to pro-

ceedings under this act.

(1) Except for proceedings coming under the uniform child custody
jurisdiction act, the Montana rules of c¢ivil procedure apply to all
proceedings under this act, except as otherwise provided in this act.

(2) A proceedings for dissolution of marriage, legal separation, or
declaration of invalidity of marriage shall be entitled "In re the
Marriage of and ." A custody or support pro-
ceedings shall be entitled "in re the (Custody) (Support) of

(3) The initial pleading in all proceedings under this act shall be
denominated a petition. A responsive pleading shall be denominated a
response. Other pleadings, and all pleadings in other matters under -’/
this act, shall be denominated as provided in the Montana rules of
civil procedure.

(4) In this act, "decree" includes "judgment."

(5) A decree of dissolution or of legal separation, if made, shall
not be awarded to one of the parties, but shall provide that it affects
the status previously existing between the parties in the manner decreed."
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HOLSE RILL NO. 758

INTRODUCED BY SOUTHe RAMIREZ

A BILL FOR AN ACT ENTITLED: ®AN ACT TO AVOID JURISDICTIONAL
CONFLICT BETWEEM STATES 1IN CHILD CUSTODY PROCEEDINGSS
PROVIDING INTERSTATE JUDICIAL ASSISTANCE I& CUSTUDY CAScS TO
DISCOURAGE JLLEGAL SCHEMES TU GAIN POSSESSION OF A CHILD IN
CONTESTED CUSTODY PROCEEDINGS; AMEMDING SECTIONS 48-317 AND

40-331ly ReCoMe 194T7."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MUNTANA:Z

Section le Short titles This act may be cited as the
"yniform Child Custody Jurisdiction Act".

Section 2. Purposes of act -— construction of
provisionss {1} The general purposes of this act are to:

{a) avoid jurisdictional competition and conflict with
courts of other states in matters of child custody which
have in the past resulted in the shifting of children from
state to state with harmful effects on their well-being;

{b) opromote cooperation with the courts of other
states to the end that a custody decree is rendered in that
state wnich can best decide the case in the interaest of the
childs

fc) assure that litigation concerning the custody 2f 3

child takes place ordinarily in the state with which the
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chi{d and his family have the closest connection and where
significant evidence concerning his cares protections
trainings and personal relationships is most readily
available and that courts of this state decline the exercise
of jursidiction when the child and his family have a closer
connection with another state;

{d) discourage continuing controversies over <child
custody in the interest of greater stability of home
environment ana of secure family relationships for the
chitds;

(e} deter abductions and other unilateral removals of
children undertaken to obtain custody awards;

{f} avoid relitigation of custody decisions of other
states in this state insofar as feasible;

(g} facilitate the enforcement of custody decrees of
other states;

{h) promote and expand the exchange of information and
other forms of mutual assistance between the courts of this
state and those of other states concerned with the same
child; and

(i) make uniform the law of those states which enact

tZ) This act shall be construed to promote the general
purpeses stated in this sections

Section 3. Definitionse As used in this acty the

-2~ H3 758
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foilowing definitions apply:

(1) "Contestant®™ means a persons including a parenty
who claims a right to custody or visitation rights with
respect to o childe.

{Z) "Custody determination®™ means a court decision and
court orders and instructions providing for the custody of a
childs including visitation rightse. It Joes not include a
decision relating to child support or any other monetary
obligation of any persone

{3) "Custody proceeding™ includes proceedings in which
@ custody determination is one of several issuess such as an
action for divorce or separations and includes issues of
custody in adoption proceedingses A "custody proceeding® is
not a proceeding pursuant to Title 10s chapter 12, or Title
10y chapter 13.

{4} "Decree” or "Zustody decree® means a custody
determination contained in a judicial decree or order made
in a custody proceeding and includes an initial decree and a
modification decreee

{5) “Hume state" means the state in which tne childs
imnaediately preceding the time invelvedse Jived with his
parentss a parenty or & person acting as paranty for at
least 6 consecutive months and in the case of a child less
than & months old the state in which the child livad from

birth with any of the persons mentionade Periods of
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temporary absence of any of the named persons are countcd as
part of the é6-month or other period.

{6) "Initial decree®™ ameans the first custody decree
concerning a particular childe

{7} *"Modification decree™ means a custody decree which
modifies or replaces a prior decrees whether made by the
court which rendered the prior decree or by another courte

(8) ™Physical custody™ means actual possession and
control of a childe

(9) "Person acting as parent®™ means a personsy other
than a parents who has physical custody of a child and who
n@> either been awarded custody by a court or claims a right
to custodye

{10) "State" means any statees territorye or possession
of the United Statesy the Commonwealth of Puerto Ricos and
the District of Columbiae

Section 4. Jurisdictione The jurisdictional preovisions
of 48-331 apply to this acte

Section 5. Notice and opportunity to pe heards Before
making a decree wunder this acts reasonable noticc and
opportunity to be heard shall be given to the contestantse
any parent whose parental rights have not been previously
terminateds and any person who has physical custody of the
childa If any of these persons are outside this state.

notice and opportunity to be heard shall be given pursuanat

—fy— H: T58
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to [section 6]

Section be Notice to persons outside this state ——
submission to jurisdiction. (1} Notice required for the
exercise of jurisdiction over a person outside this state
shall “e given in a3 manner reasonably calculated ta give
actual notice and may be:

{a) by personat delivery outside this state in the
manner prescribed for service of process within this state;

{b} in the manner prescribed by the law of the place
in which the service is made for service of process in  that
place in an action in any of its courts of general
jurisdiction;

(c} by any form of eail addressed to the person to be
served and requesting a receipt; or

{d)} as directed by the court including publicatians if
other means of notification are ineffective.

{2) Notice under this section shall be serveds maileds
or delivered or last published at least 10 days before any
hearing in this statees

{3) Proof of service outside this state may be made by
affidavit of the individual who made the service or in the
manner prescribed by the law of this states the order
pursuant to which the service is mades or the law of the
place in which tne service is nadee If service is made by

maily proof may be a receipt siyned by the addressee or
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other evidence of delivery to the addressees.

(4) Notice is not required if a person submits to the
jurisdiction of the courte

Section T« Simultaneous proceedings in other statese.
{1} A court of this state may not exercise its jurisdiction
under this act if at the time of filing the petition a
proceeding concerning the custody of the child was pending
in a court of amother state exercising jurisdiction
substantially in conformity with this act unless the
proceeding is stayed by the court of the other state because
this state is a more appropriate forus or for other reasonsas

(2) Before hearing the petition in a8 custody
proceedings the court shall examine the pleadings and other
information supplied by the parties under [section 10] and
shall consult the child custody registry established under
[section 17} concerning the pendency of proceedings with
respect to the child in other states. If the court has
reason to believe that proceedings may be pending in anothes
statey it shall direct an inquiry to the stats court
administrator or other appropriate official of the other
statee

{3) If the court is informed during the course of the
proceeding that a proceeding concerning the custody of the
child was pending in another state before the court assumed

jurisdictiony it shall stay the proceeding and communicate

- H3 758
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with tne court in which the other proceeding is pending to
the end that the issue may be litigated in the more
appropriate forum and that information be exchanged in
accordance with [sections 20 through 23}. If a court of
this state has made a custody decree before being informed
of a pending proceeding in a8 court of another state, it
shali immediately inform that court of the facte If the
court is informed that a proceeding was commenced in another
state after it assumed jurisdictiony it shall likewise
inform the other court to the end that the issues may be
litigated in the more appropriate forume

Section 8« Inconvenient forume (1) A court which has
jurisdiction under this act to make an initial or
modification decree may decline to exercise its jurisdiction
any time before making a decree if it finds that it is an
inconvenient forum to make a custody determination under the
circumstances of the case and that a court of another state
is a8 more appropriate forume

{2) A finding of inconvenient forum may be made upon
the court's own motion or upon motion of a party or a
guardian ad litem or other representative of the child.

{3) In determining if it is an inconvenient forums the
court shall consider if it is in the interest of the «chilag
that another state assume jurisdiction. For this purpose it

may take inte account the following factorsy among others:
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{3) if another state is or recently was the child’s
home state;

{b) if another state has a closer connecticn with the
child and his family or with the child and one or morz of
the contestants;

(c} if substamtial evidence concerning the child's
present or future carey protections trainings and personal
relationships is more readily available in another state;

(d) if the parties have agreed on another forum which
is no less appropriate; and

{e} if the exercise of jurisdiction by a court of this
state would contravene any of the purposes stated in
[section 2].

{4) Before determining whether to decline or retain
Jjurisdictions the court may communicate with a court of
another state and exchanje information pertinent to the
assumption of jurisdiction by either court with a view to
assuring that jurisdiction will be exercised by the wore
appropriate court and that a forum will be available to the
partiese.

{5) If the court finds that it is an inconvenient
forum and that a court of another state is a more
appropriate forums it may dismiss the proceedings or it may
stay the proceedings upon condition that a custody

proceeding be promptly commenced in another named state or

—§~ H3 758
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ypon any other conditions which wmay be just and propers
including the condition that a moving party stipulate his
consent and submission to the jurisdiction of the other
forum.

{6) The court may decline to exercise its jurisdiction
under this act if a custody determination is incidental to
an action for divorce or another proceeding while retaining
jurisdiction over the divorce or other proceadinge.

{1} 1If it appears to the court that it is <clearly an
inappropriate forums it may require the party who comfenced
the proceedings to pays in aadition to the costs of the
proceedings in this states necessary travel and other
expensese including attorneys* feess incurred by other
parties or their witnessese Payment is to be made to the
clerk of the court for remittance to the proper party.

{8) Upon dismissal or stay of proceedings under this
section the court shall inform the court found to be the
more appropriate forum of this fact ory if the court which
would have jurisdiction in the other state is not certainly
knowne transsit the information te the court adwministrator
ar other appropriate official for forwarding to the
appropriate courte

{9) Any communication received from another state
informing this stete of a finding of inconvenient forum

because a court of tnis state is the mor~ appropriate forum
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shall be filed in the custody registry of the appropriate
courte Upon assuming jurisdictions the court of this state
shall inform the original court of this fact.

Section 9. Jurisdiction declined by reason of conducte
{1) If the petitioner for an initial decree has wrongfully
taken the child from another state or has engaged in similar
reprehensible conducts the court may decline to exercise
jurisdiction if this is just and proper under the
circuRstances.

{2) Unless required in the interest of the childy the
court may not exercise its jurisdiction to modify a custody
decree of another state if the petitioner, without consent
of the person entitled to custodys has improperly remsoved
the child from the physical custody of the person entitied
to custody or bhas improperly retained the child after a
visit or other temporary relinquishment of physical custodye
If the petitioner has vicolated any other provision of a
custody decree of another states the court may decline to
exercise its jurisdiction if this is just and proper under
the circumstancesa

{3) In appropriate cases a court dismissing a petition
under this section may charge the petitioner with necessary
travel amd other expensess including attorneys® fecesy
incurred by other parties or their witnessese

S5ection l0«. Information under oath to oe submitted to

-10- H3 7158
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the courte (1) Each party in a custody proceeding in his
first pleading or in an affidavit attached to that pleading
shall qive information under ocath as to the child®'s present
addressy the places where the child has lived within the
last 5 yearsy and the names and present addresses of the
persons with whom the child has lived during that periocd.
In this pleading or affidavit each party shall further
declare under cath whether:

{(a) he has participated (as a partys, witnesss or in
any other capacity) in any other litigation concerning the
custody of the same child in this or any otner state;

(b) he has information of any custody proceeding
concerning the child pending in a court of this or any other
state; and

{c}) he knows of any person not a party to the
proceedings who has physical custody of the child or claims
to bave custody or visitation rights with respect to the
child.

{2) Xf the declarqation as to any of the above iteas is
in the affirmativey the declarant shall give additional
information under oath as required by the courts The court
may examine the parties under oath as to deteils of the
information furnished and as to other matters pertinent to
the court®s jurisdiction and the disposition of the case.

{3} Each party has a continuing duty to inforna the
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court of any custody proceeding concerning the child in this
or any other state of which he obtained information during
this proceedinge

Section 1l. Additional partiese If the court learns
from information furnished by the parties pursuant ¢to
[section 10] or from other sources that a person not a party
to the tustody proceeding has physical custody of the child
or claiams to have custody or visitation rights with respect
to the «childy it shall order that person to be joined as a
party and to be duly notified of the pendency of the
proceeding and of nis joinder as a party. If the person
josyned as a party is outside this states he shall be served
€ith process or otherwise notified in accordance with
[saection 6]«

Section 12. Appearance of parties and the childe
(1) The court may order any party to the proceeding who is
in this state to appear personally before the court. if
that party has physical custody of the childs the court may
order that he appear personally with the childe

{2) If a party to tne proceeding whose presencz is
desired by the court is outside this state with or without
the childs the court may order that the notice given under
[section 6] include a statement directing that party to
appear personally with or without the <child and declaring

that failure to appear may result in a decision adverse to
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that partys

(3) If a party to the proceeding who is outside this
state is directed to appear under subsection {2) or desires
to appear personally before the court with or without the
childe the court may require another party to pay to the
clerk of the court travel and other necessary expenses of
the party so appearing and of the childs if this is jusc and
proper under the circumstanceses

Section 13. Binding force and res judicata effect of
custody decrees A custody decree rendered by a court of this
state which had jurisdiction under [section 4] binds all
parties who have been served in this state or notified in
acctordance with [section 6] or who have submitted to the
jurisdiction of the court and who have been given an
opportunity to be hearde As to these parties the custody
decree is conclusive as to all issues of law and fact
decided and as to the custody determination made unless and
until that determination is modified pursuant to laws
including the provisions of this acte

Section l4e Recognition of out-of-state custody
decreess The courts of this state shall recognize and
enforce an initial or wmodification decree of & court of
another state which had assumed jurisdiction under statutory
provisions substantially in accordance with this act or

which was made under factual circumstances meeting the
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jurisdictional standards of the actsy so long as this decree
has.not been mocified in accordance with jurisdictional
standards substantially similar te those of this act.

Section 15 Modification of custody decree of another
statee (1) 1If a court of another state has made a custody
decrez2s 3 court of this state may not modify that decree
unless it appears to the court of this state that the court
which rendered the decree does not now have jurisdiction
under jurisdictional prerequisites substantially in
accordance with this act or bhas declined to assume
jurisdiction to modify the decree and the court of +this
state has jurisdictiones

12) If a court of this state is authorized under
subsection (1) and [section 9] to modify a custody decree of
another states it shall give due consideration to the
transcript of the record and other docusments of all previous
proceedings submitted to it in accordance with [section 2Z3].

jection l6e Filinyg ond enforcement of custody decree
of another state. (1) A certified copy of a custody decree
of another state may be filed in the office of the clerk of
any district court of this statees The clerk shall treat the
decree in the same ®mapnner as a custody decree of the
district court of this states A custody decree so filed has
the same effect and shall be enforced in like manner as a

custody decree rendered by a court of this states
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{2) & person violating a custody decree of another
state which makes it necessary to enforce the decree in this
state may be required to pay necessary travel and other
expensesy including attorneys® feess incurred by the party
entitled to the custody or his witnessess

Section 1T« Registry of out-of-state custody decrees
and proceedingse The clerk of each district court shatl
maintain a registry in which he shatl enter the following:

(1) cestified copies of custody decrees of other
states received for filing;

{2} cosmunications as to the pendency of custody
proceedings in other states;

{3) coammunications concerning a finding of
inconvenient forum by a court of another state; and

(4) other communications or documants conpcerning
custody proceedings in  another state which may affect the
jurisdiction of a court of this state or the disposition to
be made by it in a custody proceedinges

Section 18. Certified copies of custody decree. The
clerk of the district court of this states at the request of
the court of another state or at the request of any person
who is affected by or has @ legitimate interest in a custody
decrees shall certify and forward a copy of the decree to
that court or persone.

Section 19« Taking testimony in amother state. In
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addition to cother procedural devices available to a psrtye
any party to the proceeding or 3 guardian ad litem or other
representative of the <child may adduce testimony of
witnessesy including parties and the childs by deposition or
otherwises in another statee. The court on its own motion
may direct that the testimeny of a person be taken in
another state and may prescribe the manner in which and the
terms upon which the testimony shall be taikene

Section 20. Hearings and studies in another state —
orders to appears (1) A court of this state say request the
appropriate court of cnother state to hold a bearing to
udijuce evidences to order a party to produce or give
evidence under other procedures of that statey or to have
social studies wmade with respect to the custody of a child
involved in proceedings pending in the court of this state;
and to forward to the court of this state certified copies
of the transcript of the record of the hearings the evidence
otherwise adducedy or any social studies prepared in
compliance with the requeste. The cost of the services may
be assessed against the parties ore if necessarys ordered
paid by the statea

{2) A court of this state may request the appropriate
court of another state to order a party to custody
proceedings pending in the court of this state to appear in

the preoceedings ands if that party has physical custody of
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the childs to appear with the childs The request may state
that travel and other necessary expenses of the party and of
the child whose appearance is desired will be assessed
against another party or will otherwise be paide

Section 2l. Assistance to courts of other statese
(1) Upon request of the court of another state the courts
of this state which are competent to hear custody matters
may order a person in this state to appear 3t a hearing to
adduce evidence or to produce or give evidence under other
procedures available in this state or m®may order social
studies to be made for use in a custody proceeding in
another statee. A certified copy of the traanscript of the
record of the hearing or the evidence otherwise adduced and
any social studies prepared shall be forwarded by the clerk
of the court to the requesting Courte.

{2} A person within this state may voluntarily give
his testimony or statement in this state for use in a
custody proceeding outside this statee

(3) Upon request of the court of another state a
competent court of this state say order a person in this
state to appear alone or wWith the child in a custody
proceeding in another state. The court may condition
compliance with the request wupon assurance by the other
state that state travel and other necessary expenses will be

advarced or reimburseda
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Section 22« Preservation of documents for use in other
statese In any custody proceeding in this state the court
shall preserve the pleadingss orders and decreesy any record
that has been wmade of its hearingss social studiess and
other pertingnt documents until the child reaches 18 years
of age. Upon appropriate request of the court of another
states the court shall forward to the other court certified
copies of any or atl of such documentse

Section Z3. Request for court records of another
statee If a custody decree has been rendered in another
state concerning a child involved in a custody proceeding
pending in a court of this statey the court of this state
upon taking jurisdiction of the case shall request of the
court of the other state a certified copy of the traascript
of any court record and other documents mentioned in
[section 22].

Section 24. International application. The general
policies of this act extend to the international areas The
provisions of this act relating to the recognition and
enforcement of custody decrees of other states apply to
custody decrees and decrees inveoiving legal institutions
similar in nature to custody institutions renderec by
appropriate authorities of other nations if reasonasle
notice and opportunity to be heard have been given tc all

affacted personse
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Section 25. Prioritye A custody proceeding which
raises a question of existence or exercise of jurisdiction
under this act shall be given calendar pricrity and handlea
expeditiously.

Section 26e Section 48-31Ts ReCeMe 1947y is amended to
read as follows:

*48-317. Procedure -— cowmmencement -- pleadings -—-
abolition of existing defensess (1) Except for proceedings
Loming under the Uniform Child Custody Jurisdiction Acty A+
all proceedings under this act are commenced and proceed in
the manner provided by the Montana rules of civil procedures

{2) The verified petition in a proceeding for
dissolution of marriage or 1legal separation shall allege
that the marriage is irretrievably broken and shall set
forth:

{a) the agey occupations and residence of each party
and his length of residence in this state;

(b} tne date of the marriage and the place at which it
was registered;

{c} that the jurisdictional requirements of section
48-316 exist and that tne marriage is irretrievably broken
in that either

{i) the parties have lived separate and apart for a
period of amore than one hundred eighty (180) days next

preceding the commencement of this proceedings or
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{ii) that there is serious marital discord which
adversely affects tihe attitude of one or both of the parties
towards the marriages and that there is no reasonable
prospect of reconciliation;

{d} the namesy agesy and addresses of all living
children of the marriages and whether the wife is pregnant;

{e} any arrangements 4as to supports custodye and
visitation of the children and saintenance of 4 spouse; and

(f) the relief soughte

{3) Either or both parties to the marriage may
initiate the proczedinges

{4y If a proceeding is commenced by one of the
partiess the other party must be served in the wmanner
provided by the Montana rules of civil procedure and may
within twenty (20} days after the date of service file a
verified response. No decree may be entered until twenty
(20) days after the date of servicee.

(5) Previously existing defenses to divorce and legal
separations including but not 1limited to condonations
connivances collusions recriminations insanity. and lapse of
timey are abolisheds

{5) The court may join additional parties proper for
the exercise of its authority to implement this act."

Section 27« Section 48-331y ReleMa 1947y is amended to

read as follows:
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"4p-331. Jurisdiction -— commencement of proceedingse.
(1} A court of this state competent to decide child custody
matters has jurisdiction to make a child custody
determination by initial or modification decree if:

{a) this state

(i) is the home state of the child at the time of
commencement of the proceedingss or

(ii) had been the child®'s home state within six (&)
months before commencement of the proceeding and the child
is ausent from this state because of his removal or
retention by a person claiming his custody or for other
reasons and a parent or persocn acting as parent continues to
live in this state; or

{b) it is in the best interest of the child tnat a
court of this state assume jurisdiction because

{i}) the child and his parentss or the child apd ot
least one contestants have a significant connection with
this states and

{ii} there is available in this state substantial
evidence concerning the child®*s present or future care,s
protections trainings and personal relationships;: or

{c) the child is physically present in this state and

{i} bhes been abandoned ar

(ii) it is necessary in an emergency to protect him

because he has been subjected to or <threateneo with
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mistreatment or abuse or is neglected or dependent; or

(d) {i) no other state has jurisdiction under
prerequisites substantially in accordance with paragraphs
{a)s (b)s or (c)e or another state has declined to exercise
jurisdiction on the ground that this state is the more
appropriate forum to determine custody of the childs and

{ii} it s in his best interest that the court assume
jurisdictions

{2) Except under paragraphs {c} and (d) of subsection
{l}s physical presence in this state of the childe or of the
child and one of the contestants: is not alone sufficient to
confer jurisdiction oa a court of this state to make a child
custody determinations

{3) #Physical presence of the childs while desirables
is not a prerequisite for jurisdiction to determine his
custody.

(4) A child custody proceeding is commenced in the
district court:

(a) by a parents by filing a petition

{i} for dissolution or legal separation; or

(ii) for custody of the child in the county in which he
is permanently resident or found; or

(b) by a person other than a parenty by filing a
petition for custody of the child in the county in which he

is permanently resident or founds Dut only if he is not in

-22- H3 758



10

11

12

13

KB 075B/02

the physical custody of one of his parentse.

{5) Notice of & child custody proceeding shall be
given to the child®s parents Juardian., end custodiany Lhose
persons having physical custody of the childs apd all other
captestantse who may appears be hearde and file a respoasive
pleadinge The courte upon a showing of good causes may
persit intervgntion of other interested parties.®

Section 28e Severability. If a part of this act is
invalids all valid parts that are severable frea the invalig
part remain in effect. If a part of this act is invalid in
one of more of its applicationsys the part remains in effect
in all valid applications that are severable from the
invalid applications.

-End—

-23~ HB 758



45th Legislature

10

il

12

13

14

15

16

it

13

Iy

20

21

22

23

24

HB 0T758/02

HOUSE BILL NO. 758

INTRODUCED BY SOUTHe RAMIREZ

A BILL FOR AN ACT ENTITLED: “AN ACT TO AVOID JURISDICTIONAL
CONFLICT BETWEEN STATES IN CHILD CUSTOOY PROCEEDINGS;
PROVIUING INTERSTATE JUDICIAL ASSISTANCE IN CUSTODY CASES TO
DISLOURAGE TLLEGAL SCHEMES TO GAIN POSSESSION OF A CHILD IN
CONTESTED CUSTODY PROCEEDINGS; AMENDING SECTIONS 46-3%F

48-315 AND 48+-331e ReCaMe 194T7.%

BE IT ENALTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Short titlee This act may be cited as the
"Uniform Child Custody Jurisdiction Act™a

Section 2. Purposes of act - construction of
provisionss (1) The general purposes of this act are to:

(a) avoid jurisdictional competition and conflict with
courts of other states in matters of child custody which
have in the past resulted in the shifting of children from
state to state with harmful effects on their well-being;

{b) promote cooperation with the courts of other
states to the end that a custody decree is rendered in that
state which can best decide the case in the interest of the
child;

(c) assure that litigation concerning the custody of a

cnild takes place ordinarily in the state with which the
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cnila and his family have the closest connection and where
signjficant evidence concerning his carey protectiony
trainings and personal relationships is most readily
availtable and that courts of this state decline the exercise
of jursidiction when the child and his family have a closer
connection with another state;

{d) discourage continuing controversies over child
custody in the interest of greater stability of howme
environment and of secure family relationships for the
child;

(e} deter abductions and other unilateral removals of
children undertaken to obtain custody awards;

{f) avoid relitigation of custody decisions of other
states in this state insofar as feasible;

{(g) facilitate the enforcement of custody decrees of
other states;

{n} promote and expand the exchange of information and
other forms of mutual assistance between the courts of this
state and those of other states concerned with the same
child; and

{i) make uniform the law of those states which enact

{2) This act shall be construed to promote the qceneratl
purposes stated in this sectione

Section 3. Definitionss As wused in this acte the
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following definitions apply:

(1) "“Contestant™ means a persons including a parentes
who claims a right to custody or visitation riahts with
respect to a child.

(2) "“Custody determination" means a court decision and

court orders and instructions providing for the custody of a

childy including visitation rightse It does not include a
decision relating to child support or any other monetary
obligation of any person.

{3) ™“Custody proceeding® includes proceedings in which
3 custody determination is one of several issuess such as an
action for divorce or separations and includes issues of
custody in adoption proceedingss A “custody proceeding® is
not a proceeding pursuant to Title 10¢ chapter 12+ or Title
10y chapter 13.

{4) "Decree® or “custody decree® means a custody
determination contained in a judicial decree or order made
in @ custody proceeding and includes an initial decree and a
modification decrees

(5} “Home state® means the state in which the childe
immediately preceding the time involvedy, lived with his
parentsy a parenty or a person acting as parents for at
ieast & consecutive months and in the case of a child less
than ¢ months old the state in which the child 1lived from

birth with any of tne persons mentioneda Periods of
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temporary absence of any of the named persons are counted as
part of the 6-month or other periode.

(6} ™Initial decree” means the first custody decree
concerning a particular child.

{7) "modification decree® means a custody decree which
modifies or replaces a priosr decrees whether made by the
court wnich rendered the prior decree or by another courte

(8) "pPhysical custody® means actual possession and
control of a childe

(9} ™Person acting as parent* means a persons Other
than a parents who has physical custody of a child and who
has either been awarded custody by a court or claims a right
to custodye

{10) ®State®™ means any stater territorys or possession

of the United Statess the Commonwealth of Puerto Ricos and
the District of Columbia.

Section 4« Jurisdiction. The jurisdictional provisions
of 48-331 apply to this acte

Section 5. Notice and opportunity to be hearde Before
makingy a decree under this acte reasonable notice and
opportunity to be heard shall be given to the contestantss
any parent whose parental rights have not been previously
terminateds and any person who has physical custody of the
childe If any of these persons are outside this states

noticz and opportunity to be heard shall be given pursuant
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to [section €.

Section be Notice to persons outside this state --
submission to jurisdictiones (1) MNotice required for the
exercise of jurisdiction over a person outside this state
shall be aqiven in a manner reasonably calculated to give
actual notice and may be:s

{a) by personal delivery outside this state in the
manner prescribed for service of process within this state;

(b) in the manner prescribed by the 1aw of the place
in which the service is made for service of process in that
place in an oaction in any of its courts of general
jurisdiction;

(c) by any form of mail addressed to the person to be
served and requesting a receipt; or

{d} as directed by the court including publications if
other means of notification are ineffective.

(2) Notice under this section shall be serveds maileds
or delivered or last published at least 10 days before any
hearing in this state.

(3) Proof of service outside this state may be made by
affidavit of the individual who made the service or in the
manner prescribted by the law of this statey the order
pursuant to which the service is madey or the law of the
place in which the service is mades If service is made by

maily proof wmay be a receipt signed by the addressee or
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other evidence of delivary to the addressee.

(4) Notice is not required if a person submits to the
jurisdiction of the courte

Section 7« Simultaneous proceedings in other states.
{1) A court of this state may not exercise its jurisdiction
under this act if at the time of filing the petition a
proceeding <concerning the custody of the child was pending
in a court of another state exercising jurisdiction
substantially in conformity with this act unless the
proceeding is stayed by the court of the other state because
this state is a more appropriate forum or for other reasonsa

(2) Before hearing the petition in a custody
proceedingy the court shall examine the pleadings and other
information supplied by the parties under [section 10} and
shall consult the child custody registry established under
[section 17] concerning the pendency of proceedings with
respect to the child in other states. If the court has
reason to believe that proceedings may be pending in another
statey it shall direct an inquiry to the state court
administrator or other aopropriate official of the other
state.

(3) 1f the court is informed during the course of the
procesding that @ proceeding concerning the custody of the
chilg was pending in another state before the court assumed

jurisdictions it shall stay the proceeding and communicate
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witn the court in which the other proceeding is pending to
the end that the issue may be litigated in the more
appropriate forum and that information be exchanged in
accordance with [sections 20 +through 23]s If a court of
this state has made a custody decree before being informed
of a pending proceeding in a court of another statey it
shall immediately inform that court of the facte. 1f the
court is informed that a proceeding was commenced in another
state after it assumed jurisdictions it shall likewise
inform the other court to the end that the issues may be
litigated in the more appropriate forume

Section 8. Inconvenient forume (1) A court which has
jurisdiction under this act to make an initial or
modification decree may decline to exercise its jurisdiction
any time before making a decree if it finds that it is an
inconvenient forum to make a custody determination under the
circumstances of the case and that a court of another state
is 3 more appropriate forume

(2} A finding of inconvenient forum may be made upon
tne court®s own motion or upon motion of a party or a
guardian ad litem or other representative of the childe

(3) 1In determining if it is an inconvenient forums the
court shall consider if it is in the interest of the child
tnat another state assume jurisdictione For this burpose it

may take into accouat the following factorss amonag others:
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{a) if another state is or recently was the child's

nome statej;
{b) if another state has a closer connection with the

child and his family or with the child and one or more of
the contestants;

{c) if substantial evidence concerning the child*s
present or future cares protections trainings and personal
relationships is more readily available in another state;

{d}) if the parties have agreed on another forum which
is no less appropriate; and

te) if the exercise of jurisdiction by a court of this
state would contravene any of the purposes stated in
[ section 2}.

{4) Before determining whether ¢to decline or retain
jurisdictions the court may communicate with a court of
anothar state and exchange inforwmation pertinent to the
assumption of jurisdiction by either court with a view to
assuring that jurisdiction will be exercised by the more
appropriate court and that a forum will be availahle to the
partiese

(5) If the court finds that it is an inconvenient
forum and that a court of another state is a more
appropriate forums it may dismiss the proceedings or it may
stay the proceedings upon condition that a custody

proceading be promptly commenced in another named state or

-8- HB 758



10
11
1z
13
14
15
lé
17
is
19
20
21
22
23
24

25

H8 0758702

upon any other conditions which may be just and propery
including the condition that a moving party stipulate his
consent and submission to the jurisdiction of +the other
forume

(6) The court may decline to exercise its jurisdiction
undz2r this act if a custody determination is incidental to
an action for divorce or another proceeding while retaining
jurisdiction over the divorce or other proceedinge

(7) If it appears to the court that it is ¢learly an
inappropriate forumy it may require the party who commenced
the oroceedings to pays in addition to the costs of the

proceedings in this states necessary travel and other

expensess including attorneys' feess incurred by other

parties or their witnesses.s Payment is to be made to the
clerk of the court for remittance to the proper partye.

(8) Upon dismissal or stay of proceedings under this
section the court shall inform the court Ffound to be the
more appropriate forum of this fact ory if the court which
would have jurisdiction in the other state is not certainly
knowns transmit the information to the court administrator
or other appropriate official for forwarding to the
appronriate courte

(9) Any communication received from another state
inforning this state of a finding of inconvenient forum

b2cause a court of this state is the more appropriate forum
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shall be filed in the custody registry of the appropriate
courte. Upon assuming jurisdictions the court of this state
snall inform the original court of this facte

Section 9 Jurisdiction declined by reason of conducte.
(L} If the petitioner for an initial decree has wrongfully
taken the child from another state or has engaged in similar
reprehensible conducts the court may decline to exercise
jurisdiction §f this is just and proper under the
Circumstancesa.

{2} Unless required in the interest of the childs the
court may not exercise its jurisdiction to modify a custody
decree of another state if the petitionery without consent
of the person entitled to custodyy has improperly removed
the <child from the physical custody of the person eatitled
to custody or has improperly retained the child after a
visit or other temporary relinquishment of physical custodye
Iif the petitioner has violated any other provision of a
custody decree of another states the court may decline ¢to
exercise its jurisdiction if this is just and proper under
the circumstancese.

{3} In appropriate cases a court dismissing a petition
under this section may charge the petitioner with necessary
travel and other expensesy including attorneys® feess
incurred by other parties or their witnessese

section 10« Information under oath to be submitted to
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the courte {1} Each party in a custody proceeding in his
First pleading or in an affidavit attached to that pleading
shall give information under ocath as to the child®*s present
addresssy the places where the child has 1lived within the
last 5 yearsy and the names and present addresses of the
persons with whom the child has lived during that periods
In tnis pleading or affidavit each party shall further
declare under oath whether:

{a) bhe has participated {as a partys witnesss or in
any other capacity) in any other litigation concerning the
custody of the same child in this or any other statej

(b) he has information of any custody proceeding
concerning the child pending in a court of this or any other
state; and

(c) he knows of any person not a party to the
proceedings who has physical custody of the child or <claims
to have custody or visitation rights with respect to the
childe

{2) 1f the declaration as to any of the above items is
in the affirmatives the declarant shall give adgitional
inforamation wunder oath as required by the courte. The court
may examine the parties under oath as to details of the
information furnished and as to other matters pertinent to
tne court's jurisdiction anmd the disposition of the caseas

{3) Each party has a continuing duty to inform the
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court of any custody proceedinag concerning the child in this
or any other state of which he obtained information during
this nroceedinge

Section ll. Additional partiese If the court learns
from information furnished by the parties pursuant to
[section 10} or from other sources that a person not a party
to the custody proceeding has physical custody of the child
or claims to have custody or visitation rights with respect
to the childy it shall order that person to be joined as a
party and to be duly notified of the pendency of the
proceeding and of his joinder as a partye. If the person
joined 3s a party is outside this states he shall be served
with process or otherwise notified in accordance with
[section 6]e

Section 12« Appearance of parties and the child.
{l) The court may order any party to the proceeding who is
in this state to appear persona2lly before the courte If
that party has physical custody of the childs the court may
order that he appear personally with the child.

{2} If a party to the proceeding whose presence is
desired by the court is outside this state with or without
the childe the court may order that the notice given under
[section 6] include a statement directing that party ¢to
appear personally with or without the child and declaring

that failure to appear may result in a decision adverse to
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that partye.

(3) If a party to the proceeding who is outside this
state is directed to appear under subsection (2} or desires
to appear personally before the court with or without the
childe the court may reqguire another party to pay to the
clerk of the court travel and other necessary expenses of
the party so appearing and of the childs if this is just and
proper under the circumstanceses

Section 13. Binding force and res judicata effect of
custody decrees A custody dacree rendered by a court of this
state which had jurisdiction wunder [section 4] binds all
parties who have been served in this state or notified in
accordance with [section 6] or who have submitted to the
jurisdiction of the court and who bhave been given an
opportunity to be heard. As to these parties the custody
decree is conclusive as to all issues of law and fact
decided and as to the custody determination made unless and
until that determination is modified pursuant to lawe
including the provisions of this acte

Section 14. Recognition of out-or-state custody
decreese The courts of this state shall recognize and
enforce an initial or modification decree of a court of
another state which had assumed jurisdiction under statutorv
provisions substantially in accordance with this act or

which was made under factual circumstances meeting the
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jurisdictional standards of the acte so long as this decree
has ‘not been wmodified in accordance with jurisdictional
standards substantially similar to those of this acte

Section 15« Modification of custody decree of another
state. {1} If a court of another state has made a custody
decregy a court of this state may not modify that decree
unless it appears to the court of this state that the court
which rendered the decree does not now have jurisdiction
under Jjurisdictional prerequisites substantially in
accordance with this act or has declined to assume
jurisdiction to modify the decree and the court of this
state has jurisdictions

(2) 1f a court of this state is authorized under
subsection {1) and [section 9] to modify a custody decree of
another states it shall give due consideration to the
transcript of the record and other documents of all previous
proceedings submitted to it in accordance with {section 23}.

Section lée« Filing and enforcement of custody decree
of another statee {1]) A certified copy of a custody decree
of another state may be filed in the office of the clerk of
any district court of this states The clerk shall treat the
decree in the same manner as a@ custody decree of the
district court of this state. A custody decree so filed has
tne same effect and shall be enforced in like manmner as a

custedy decree rendered by a court of this states
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{2) A nperson viplating a custody decree of another
state which makes it necessary to enforce the decree in this
state may be required to pay necessary travel and other
expensesy including attorneys® feess incurred by the party
entitled to the custody or his witnessese.

Section 17« Registry of out—-of—-state custody decrees
and proceedingse The clerk of each district court shall
maintain a registry in which he shall enter the following:

{1} certified copies of custody decrees of other
states received for filing;

{2} communications as to the pendency of custody
proceedings in other states;

{3) communications concerning a finding of
inconvenient forus by a court of another state; and

{4) other communications or documsents concerning
custody proceedings in another state which may affect the
jurisdiction of a court of this state or the disposition to
be made by it in 3 custody proceedinge

Section 18+ Certified copies of custody decrees The
clerk of the district court of this states at the request of
the court of another state or at the request of any person
wno is affected by or has a legitimate interest in a custody
decrees shall certify and forward a copy of the decree to
that court or persona

Section 19« Taking testimony in another state. In
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addition to other procedural devices availanle to a partys
any party to the proceeding or a guardian ad litem or other
representative of the child may adduce testimony of
witnessesy inciuding parties and the childs by deposition or
otherwises in another states The court on its own motion
may direct that the +testimony of a person be taken in
another state and may prescribe the manner in which and the
terms upon which the testimony shall be takene

Section 20« Hearings and studies in another state --
orders to appeare {1} A court of this state may request the
appropriate court of another state to hold a hearing to
adduce evidences to order a party to produce or give
evidence under other procedures of that states or to have
social studies made with respect to the custody of a child
involved in proceedings pending in the court of this state;
and to forward to the court of this state certified copies
of the transcript of the record of the hearings the evidence
otharwise adducaedy or any social studies prepared in
compliance with the requests The cost of the services may
be assessed against the parties ors if necessarye ordered
paid by the states

{2) A court of this state may request the appropriate
court of another state to0 order a party to custody
proceadings pending in the court of this state to appear in

the proceedings ands if that party has physical custody of
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the childe to appear with the childe The request may state
that travel and other necessary expenses of the party and of
the child whose appearance is desired will be assessed
against another party or will otherwise be paide

Section 2le Assistance to courts of other statese
{1) Upon request of the court of another state the courts
of this state which are competent to hear custody matters
may order a person in this state to appear at a hearing to
adduce evidence or to produce or give evidence under other
procedures available in this state or may order social
studies to be made for use in a custody proceeding in
another statees A certified copy of the transcript of the
record of the hearing or the evidence otherwise adduced and
any social studies prenared shall be forwarded by the clerk
of the court to the requesting courte.

{2) A person within this state way voluntarily give
fis testimony or statement in this state for use in a
custody proceeding outside this statee

(3) Upon request of the <court of another state a
competent court of this state may order a person in this
state to appear alone or with the child in a custody
proceeding in another state. The court may condition
compl iance with the reauest upon assurance by the other
state that state travel and other necessary excenses will be

advanced or reimburseds
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>ection 22« Preservation of documents for use in other
statess In any custody proceeding in this state the court
shall preserve the pleadingses orders and decreess any record
tnat nas been made of its hearingsy social studiess and
other pertinent documents until the child reaches 18 years
of age. Upon appropriate request of the court of another
states the court shall forward to the other court certified
copies of any or 211 of such documentss

Section 23+ Request for court records of another
state« If a custody decree has been rendered in another
state concerning a child involved in a custody proceeding
pending in 8 court of this states the court of this state
upon taking jurisdiction of the case shall request of the
court of the other state a certified copy of the transcript
of any court record and other documents mentioned in
{section 22]e

Section 24« International applicatione The general
policies of this act extend to the international area. The
provisions of this act relating to the recognition and
enforcement of custody decrees of other states apply to
custody decrees and decrees involving tegal institutions
similar in nature to custody institutions rendered by
appronriate authorities of other nations if reasonable
notice and opportunity teo be heard have been given to all

affected personse
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Section 25 Prioritye A custody proceeding . which
raises a question of existence or exercise of jurisdiction
under this act shall be given calendar priority and handled
expeditiousiye

Section 26« Seection—48-3iFv—RuCelv-194Fv—ite—anended—to
read-sa-forirowsse

*48—31Fw-—Procedure———-commencemnent———--—plesdings——-
adotition—of-existing-defensesv——{iy-—Excepe-for-proceedings
coming-under—the-tUniform-Chitd-Custody-duriadiction-Acty A+
need snd-proteed +n
the-manner—provided-by—the-Montens—rutes—of-civii-procedures

de - Py i
pr rgs-unaer-tnrs—act-ore

t23—-Fhe—verified-——petition—in———a-—-proceeding———for
dissotution——of--merriege-—or——tegat—separation-sheti-st eqe
thet—the-merriage—is--irretrievabiy-——broken-—-and-—shati-—set
fortht
tay——the-—agey——occupationvr—end-residence—of-each-party
and—hta—tength-of-residence—in-this—stetet
tby——the-date-of-the—marrisge—eand-the-pltace-at-which-it
was-registeredy
fey-—that—the-jorisdictionet——requirements——of-——section
49—-316--extst-—"and-that-the-marringe~is—irretrievebiy—broken
n-that-evther
tr¥-—the-parties—hove—tived-separete-and--opare——for——a
peffed——ef--nefe-then—-one——hundfed-—eighty-fisﬁf—days—nert

preceding-the-commencenent-of-this-proceedingyr—or
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t+ii-that—-there—is——seriovs——marital-——discord———which
adverseiy-affects—the-attitude—of-one—or—both—of-the-parties
towaras-—the——marriager-—and-—that——there——is——no-reascnsbte
prospect-of-reconcti+otiont
tdy——the-namesy—-agesy——and--addresses——of-—-ot-—F+ving
chitdren——of—the-marriagevy—ond-whether-the-wife-is-—pregnents
tei-—any-—errongemnents-—as——to——supporty-—custodyy——and
visttatiron——of-the-chitdren—and—-maintensnce—of-a—spodses—and
tti——the-retief-soughtw
t3y—-Either—or-—both——parties—to——the——marriage——-—may
+nitinte—the-proceedings
t49y——if-—a——proceeding-——is--commenced-——by—--one-—of-——the
portiesy—the—other——party-—must-—he—served-—in-—the-—mamner
previded——by——the-—-Montane——ruiles—of-civit-procedure—and-mey
within—twenty—t20)-deys-after—the-dote-—of--sepvite——fite--a
verifted-—-responaew——-No-—decree—may-be—entered-untit—twenty
{t26)—days-oafter—the-date—of-services
154-—-Previousiy-existing-defenses-to—divorce—and-—teqgst
separationy——itnelvding-—but-~not—t+inrted——to--condonotiony
éoﬂn+veneev—ca++usioﬂv—reer§n+net+0ﬂv—inaon+tyv—and—*apse-of
timev-are-abotisheds
t63—-Fhe—codrt-mey-join-additionnstparties——proper-—for
the——exercise——of—its——avthority——to-—+mpltement——tiis—acts®
SECTIMN 48=315+ RealeMs 1947+ IS AMENOED TQ READ AS _FOLLOWS:

"48~315. Application of the Montana rules of civil
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procedure to proceedings under this acte (1) ¥he Except for
proceedings __coming uwnder  the _upiform _child custody
Jurisdictign acts the Montana rules of civil procedure apply
to all proceedings under this actes except as otherwise
provided in this acte

{¢) A proceeding for dissolution of marriages legal
separations or declaration of invalidity of wmarriage shall
be entitled *In re the Marriage of __ = and

". A custody or support proceeding shall be
entitled “In re the (Custody) {(Support) of ___ ___ %.

(3) The initial pleading in all proceedings under this
act shall be denominated a petitione. A responsive pleading
shall be denominated a response. Other pleadingss and all
pleadings in other matters under this acts Qhall be
denominated as provided in the Montana rules of civil
procedure.

{#) In this acts "decree™ includes ™ judgment®.

{5) A decree of dissclution or of legal separatione if
madesy shall not be awarded to one of the partiess but shall
provide that it affects the status previously existing
between the parties in the manner decreede®

Section 27« Section 48-331y ReleMs 1947y is amended to
read as follows:

"48-331s Jurisdiction -— commencement of proceedingse

{1} A court of this state competent to decide child custody
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matters has Jurisdiction to make a child custody
determination by initial or modification decree if:

{a) this state

{#) is the home state of the <child at the +time of
commencement of the proceedingss or

{ii) had been the <child®*s home state within six [6)
months before commencement of the proceeding and the child
is absent from this state because of his removal or
retention by a person claiming his custody or for other
reasone and a parent or person acting as parent continues to
live in this state; or

(b} it is in the best interest of the child that a
court of this state assume jurisdiction because

(i} the child and his parentsy or the child and at
lteast one contestants have a significant connection with
this states and

{ii) there is available in this state substantial
evidence concerning the child*s present or future cares
protections trainings and personal relationships; or

{c) the child is physically present in this state and

(i) has been abandoned or

(it) it is necessary in an emergency to protect him
because he has been subjected to or threatened with
mistreatment or abuse or i1s neglected or dependent; or

{d) {i} no other state has jurisdiction under
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prerequisites substantially in accordance with paragraphs
{a)r (b)s Oor (c)e+ or another state has declined to exercise
jurisdiction on the ground that +this state is the more
appropriate forum to determine custody of the childs and

{ii) it is in his best interest that the court assume
jurisdictions

{2) Except under paragraphs (c} and {d) of subsection
{l)» physical presence in this state of the childy or of the
child and one of the coatestantss is not alone sufficient to
confer jurisdiction on 3 court of this state to make a child
custody determinatione

{3) Physical presence of the childy while desirable,
is not a prerequisite for jurisdiction to determine his
custody.

{#} A <child custody proceeding is commenced in the
district court:

(a) by a parents by filing a petition

(i) for dissolution or legal separation; or

{ii) for custody of the child in the county in which he
is permanently resident or found; or

(b) by a person other than a parenty by filing a
petition for custody of the child in the county in which he
is permanently resident or founds but only if he éis not .in
the physical custody of one of his parentses

{5} Notice of a <child custody proceeding shall be
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given to the child's parents Quardians ond custodians those
persons having physical custody of the chiide and all other
contestantss who may appeares be heards and file a responsive
pleadings The courte upon a showing of good causey may
permit intervention of other interested parties.”

Section 28e Severability. If a part of this act is
invalids all wvalid parts that are severable from the invalid
part remain in effect.s If a part of this act is invalid in
one or more of its applicationse the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

-End-
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