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! BILL FOB AN AC~ E!ITITL!D: •All ACT TO AVOID JUBISJ:ICTIO!IAL 

CONFLICT BETWEEN STATES II CHILD CUSTODY PI!OCEEDII'IGS; 

PROVIDING IJTERSTATE JUDICIAL ASSISTANCE IM CUSTODY CASES TO 

DISCOURAGE ILLEGAL SCHEftES TO GAlli POSS!SSIO!I OF A CHILD II 

COMTESTED COSTODI PROCEEDINGS; AIERDI!IG SECTIONS 46-317 AID 

48-331, R.c.~. 1947." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~OITAIA: 

Section 1. Short title. This act •ay be cited as the 

"Unifor• Child custody Jurisdiction Act". 

Section 2. Purposes of act construction of 

provisions. (1} The general purposes of this act are to: 

(a] avoid jurisdictional co•petition and conflict with 

courts of other states in •atters of child custody which 

have in the past resulted in the shifting of children fro• 

state to state with har•ful effects on their well-being; 

(b) promote cooperation witb the courts of other 

states to the end that a custody decree is rendered in that 

state which can hest decide tbe case in the interest of the 

child; 

(c) assure that litigation concerning the custody of a 

child takes place ordinarily in the state with ~hich the 
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child and his family have tbe closest connection and vh~re 

significant e-.idence concerning his care. protection. 

training, and personal relationships is •est readily 

available and that courts of tbis state decline the exercise 

of jursidiction when th~ child and his faaily haYe a closer 

connection vitb another state; 

(d) discourage continuing controversies over child 

custody in the int~rest of greater stability of hoae 

environ.ant and of secur~ fa•ily relationships for th~ 

child; 

(e) deter abductions aud oth~r anilateral re•ovals of 

children undertakeu to obtain custody awards; 

(f) avoid relitigation of custody decisions of other 

states in this state insofar as f~asible; 

(g) facilitate the enforce•ent of custody decr~es of 

otb~r states; 

(h) pro•ote and expand the exchange of infor•ation and 

other for•s of autual assistance betweeu the courts of this 

state and those of other states concerned with the same 

child; ana 

(i) make unifora the law of those states which enact 

it. 

(2} This act shall be construed to proaote the general 

purposes stated in tbis section. 

section 3. Definitions. As used in this act, the 
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following definitions apply: 

(1) "Contestant" means a person, including a parent, 

vho claim~ d riqht to custody cr visitation rights with 

r~spect to a chil~. 

(2) "Custody determination" •eans a court decision and 

court orders and instructions proYiding for the custody of a 

child, including visitation rights. It dces not include a 

decision relating to child suppcrt or any other •onetary 

obligation of any person. 

(3) •custody proceeding" includes froceedings in vhicb 

a custody deteraination is one of several issues, sucb as an 

action for divorce or separation, and includes issues of 

custody in adoption proceedings. ~ "custody proceeding" is 

not a proceeding pursuant to Title tO, chapter 12, or Title 

10, chapter 13. 

(4) "Decree" or •custody decree" aeans a custody 

determination contained in a judicial decree or order aade 

in a custcdy proceeding and includes an initial decree and a 

aodification decree. 

(5) "Boae state• means the state in vhich the child, 

ia•ediately preceding the ti•e involved, lived with his 

parents, a parent, or a person acting as Farent, for at 

least 6 consecutive aonths and in the case of a child less 

than 6 montbs old the state in which the child lived fro• 

birth with any of the perscns mentioned. Periods of 
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temporary absence of any of the naaed persons are counted as 

part of the 6-month or other period. 

(6) "Initial decree" means the first custody decree 

concerning a particular child, 

(7) "~edification decree" •eans a custody decree which 

modifies or replaces a prior decree, whether aade by the 

court which rendered the prior decree or by another court. 

(8} "Physical custody" aeans actual possession and 

control of a child. 

(9) "Person acting as parent" means a person, other 

than a parent, who has physical custody of a child and who 

has either been awarded custody by a court or claias a right 

to custody. 

(10) "State• •eans any state. territory, or possession 

of the United States, the Coamonwealth of Puerto Rico, and 

the District of Coluabia. 

Section 4. Jurisdiction. Tbe jurisdictional provisions 

of 48-331 apply to this act. 

section 5. Notice and opportunity tc be heard. Before 

making a decree under this act, reasonable notice and 

opportunity to be heard shall be given to the contestants, 

any parent whose parental rights haYe not been preYiously 

ter•inated, and any person who has physical custody of the 

child. If any of these persons are outside this state, 

notice and opportunity tc he heard shall be given FUrsuant 
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Section 6. Rot ice to 

subaission to jurisdiction. 

eKercise of jurisdiction 

shall be given in a aanner 

actual notice and aay be: 

LC 0815/01 

persons outside this state -­

(1) Rotice required for tne 

over a person outside this state 

reasonably calculated to give 

(a) by personal delivery outside this state in the 

aanner prescribed for service of process within this state; 

(b) in the aanner prescribed by the lav of the place 

in which the service is aade for serYice of process in that 

place in an action in any of its courts of general 

jurisdiction; 

(c) by any fora of aail addressed to the person to be 

served and requesting a receipt; or 

(d) as directed by the court including publication, if 

other aeans of notification are ineffective. 

(2) ~otice under this section shall be served, aailed, 

cr delivered or last published at least 10 days before any 

hearing in this state. 

(3) Proof of service outside this state aay be aade by 

affidavit of the individual who aade the service or in the 

mannPr prescribed by the law of this state, the order 

pursuant to which the service is aade, or the law of tbe 

place in which the service is aade. If service is aade by 

mail, proof may be a receipt signed by the addressee or 
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other evidence of delivery to the addressee. 

(Q) Notice is not required if a person subaits to the 

jurisdiction of the court. 

Section 7. Siaultaneous proceedings in other states. 

(1) l court of this state •ay not eKercise its jurisdiction 

under this act if at the ti•e of filing the petition a 

proceeding concerning the custody of the child 

in a court of another state exercising 

substantially in conforaity with this act 

was pending 

jurisdiction 

unless the 

proceeding is stayed by the court of the other state because 

this state is a aore appropriate forua or fQr other reasoas. 

(2) Before hearing the petition in a custody 

proceeding. the court shall exa•ine the pleadings and other 

inforaation supplied by the parties under [section 10] and 

shall consult the child custody registry established under 

{section 17] concerning the pendency of proceedings with 

respect to the child in other states. If the court has 

reason to believe that proceedings •ay be pending in another 

state, it shall direct an inquiry to the state court 

adainistrator or other apfropriate official of the other 

state. 

(3} If the coart is inforaed during the course cf the 

proceeding that a proceeding concerning the costody of the 

child vas pending in another state before the court assuaed 

jurisdiction, it shall stay the proceeding and coa•unicate 
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with the court in which the other proceeding is p~nding to 

the eno that the issue •ay be litigated in the •ore 

appropriate forua and that information be exchanged in 

accordance with (sections 20 through 23). If a court of 

this state has made a custody decree before being iDforaed 

of a pending proceeding in a ccort of anotLer state. it 

shall i••ediately infora that court cf the fact. lf the 

court is informed that a proceeding vas co•menced in another 

state after it assu•ed jurisdiction, it shall likewise 

infora the other court to the end that the issues •ay be 

litigated in the more appropriate foru•. 

Section e. Inconvenient forna. (1) A court which has 

jurisdiction nuder this act to aake an initial or 

aodification decree •ay decline to exercise its jurisdiction 

any tiae before making a decree if it finds that it is an 

inconvenient forn• to make a custody deterainaticn under the 

circu•stances of the case and that a court of another state 

is a •ore appropriate forua. 

(2) A finding of inconvenient fern• aay be •ade upon 

tbe court's own action or upon action of a party or a 

guardian ad lite• or other representative of the child. 

(3) ln deter•ining if it is an inconvenient forua, the 

court shall co~sider if it is in the interest of the child 

tbat another state assuRe jurisdiction. Par this purpose it 

~ay take into account the following factors, aaong ethers: 
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(a) if another state is or recently vas the child's 

hoae state; 

(b) if another state ~as a closer ccnnecticn ~ith the 

chili an~ his family or with the child and one or •ere of 

tbe contestants; 

(c) if substantial ewidence concerning the child's 

present or future care, protection, training, and personal 

relaticnships is aore readily available in another state; 

(d) if the parties have agreed on another fern• which 

is no less appropriate; and 

(e) if the exercise of jurisdiction by a court of this 

state would contravene any of the purposes stated in 

[section 2]. 

(Q) Before deteraining whether to decline or retain 

jurisdiction, the court •ay co••anicate with a conrt of 

another state and exchange infor•ation pertinent tc the 

assuaption of jurisdiction by either court with a view to 

assuring that jurisdiction will be exercised by the •ore 

appropriate court and that a forua will be available to the 

parties. 

(5) 

i'orua 

lf the court finds 

and that a court 

that it 

of another 

is an inconwenient 

state is a •ore 

arpropriate forum, it aay dismiss the proceedings or it aay 

stay the proceedings upon condition that a custody 

proceeding be provptly co~menced in ancther na•ed state or 
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upon any other conditions which may be just and proper, 

including the condition that a aoving party stipulate his 

consent and submission to the jurisdiction of the other 

foru•. 

(6) The court aay decline to exercise its jurisdiction 

under this act if a custody deterainatioo is incidental to 

an action for divorce or another proceeding while retaining 

juris~iction o~er the divorce or other proceeding. 

(7) If it appears to the court that it is clearly an 

inappropriate forua, it aay require the party vho coaaenced 

the proceedings to pay, in addition to the costs of the 

proceedings in this state, necessary travel and ether 

expenses, including attorneys' fees, incurred by other 

parties or their witnesses. Payaent is to be aade to the 

clerk of tue court for remittance to the proper party. 

(8) Upon disaissal or stay of proceedings under this 

section the court shall infora the court found to be the 

~ore afpropriate forum of this fact or, if the court which 

would have jurisdiction in the other state is not certainly 

known, transmit the inforaation to the court administrator 

or other appropriate official for forwarding to the 

appropriate court. 

(9) Any communication received from another statE 

informing this state of a finding of inconvenient forum 

because a court of this state is the acre appropriate forum 
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shall be filed in the custody registry of the appropriatE 

court. Upon assueing jurisdiction, the court of this state 

shall inform the original court of this fact. 

Section 9. Jurisdiction declined by reason of conduct. 

{1) If the petitioner for an initial decree has wrongfully 

taken the child froa another state or bas engaged in siailar 

reprehensible conduct, the court eay decline to exercise 

jurisdiction if this is just and proper under the 

circuastances. 

(2) Dnless required in the interest of the child, the 

court eay not exercise its jurisdiction to modify a custody 

decree of another state if the petitioner, without consent 

of the person entitled to custody, has iaproperly removed 

the child froa the physical custody of the person entitled 

to custody or has improperly retained the child after a 

visit or other temporary relinquisbaent of physical custody. 

If the petitioner has violated any other provision of a 

custody decree of another state, the court way decline to 

exercise its jurisdiction if this is just and proper under 

the circumstances. 

(3) In appropriate cases a court diseissing a petition 

under this section aay charge the petitioner with necessary 

travel and other expenses, including attorneys• fees, 

incarr~d by other parties cr their witnesses. 

section 10. Information under oath to be subeitted to 
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the court. (1] Each party in a custody Froceeding in his 

first pleading or in an affidavit attached to that Fleading 

shall qive infor•ation under oath as to the child's FTesent 

address, the places where the child has lived within the 

last 5 rears, and the na•es and present addresses cf the 

persons with whew the child bas lived duri~g that period. 

Tn this pleading or affidavit each party shall further 

declare under oath whether: 

(a) he has participated (as a party, witness, or in 

any other capacity) in any other litigation concerning the 

custody of the sa•e child in this or any other state; 

(b) he has infor•aticn of any custody proceeding 

concerning the child pending in a court of this or any other 

state~ and 

{c) he knows of anr person not a party to the 

proceedings who has physical custody of the child or clai•s 

to have custody or visitation rights with respect to the 

child. 

(2) If the declaration as to any of the above ite•s is 

in the affir•ative, the declarant shall give additional 

infor•ation under oath as required by the court. The court 

•ay exa•ine the parties under oath as to details cf the 

infor•ation furnished and as to other •atters pertinent to 

the court's jurisdiction and the disposition of the case. 

(3) Each party bas a continuing doty to infer• th€ 
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court of aP.y custody proceeding concerning the child in this 

~r any other statP of vhich he obtained infor•ation during 

t"is proce~ding. 

Section 11. Additional parties. If the ccurt learns 

fro• information furnished by the parties pursuant to 

[section 10] cr fro• other sources that a person not a party 

to the custody proceeding has physical custody of the child 

or claims to have custody or visitation rights vitb respect 

to the child, it shall order that person to be joined as a 

party and to be duly notified of the pendency of the 

proceeding and of his joinder as a party. If the persan 

joined as a party is outside this stat€, he shall b€ served 

with process or otherwise notified in accordance with 

[section 6). 

Section 12. Appearance of parties and the child. 

(1) The court •ay order any party to the proceeding vho is 

in this state to appear personally before the court. If 

that party bas physical custody of the child, the court •ay 

order that he appear personally with the child. 

(2) If a party to the proceeding whose presence is 

desired by the court is outside this state with or without 

the child, the court may order that the notice given onder 

[section 6] include a state•ent directing that party to 

appear personally with or without the child and declaring 

that failure to appear may result in a decision adverse to 

-12-
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that ~arty. 

{31 If a party to the proceeding who is outside this 

state is directed to appear under subsection {2) or d~sires 

to appear personally before the court with or without the 

child, the court •ay require another party to pay to the 

clerk of the court travel and other necessary eipeuses of 

the party so appearing and of the child, if this is just and 

proper under the circu•stances. 

Section 13. Binding force and res judicata effect of 

custody decree. 1 custody decree rendered by a court of this 

state which had jurisdiction under [section II] binds all 

parties vho have been served in this state or notified in 

accordance with [section 6] or who have subaitted to the 

jurisdiction of the court and vho have been given an 

opportunity to be beard. As to these parties the custody 

decree is conclusive as to all issues of law and fact 

decided and as to the custody deter•ination •ade unless and 

until that deter•ination is •odified pursuant to lav, 

including the provisions of this act. 

section 1q, Recognition of out-of-state custody 

decrees. The courts of this state shall recognize and 

enforce an initial or •edification decree of a court of 

another state which had assuaed jurisdiction under statutory 

provisions substantially in accordance vitb this act o~ 

which was aade under factual circuastances •eating the 
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jurisdictional standards of the act, so long as this decree 

bas not been •odified in accordance •ita jurisdictional 

standards substantially si•ilar to those of this act. 

Section 15. !edification of custody decree of anotheE 

state, (1) If a court of another state has aade a custody 

decree, a court of this state aay not •odify that decree 

unless it appears to the court of this state that the court 

which rendered the decree does uot nov hawe jurisdiction 

under jurisdictional prerequisites 

accordance vith this act or has 

jurisdiction to •edify the decree aad 

state has jurisdiction. 

substantially in 

declined to assuae 

tae court of this 

(2) If a court of this state is authorized under 

subsection {1) and [section 9} to •odify a custody decree of 

another state, it shall give due consideration to the 

transcript of the record and otber docuaeats of all pre•ious 

proceedings sub•itted to it in accordance with [section 23]. 

section 16. Filing and enforceaent of custody decree 

of another state. (1) 1 certified copy of a custody decree 

of another state •ar be filed in the office of the clerk of 

any district court of this state. the clerk shall treat the 

decree in the same •anner as a custody decree of the 

district court of this state. A custody decree so filed bas 

the sa•e effect and shall be enforced in like •anner as a 

custody decree rendered by a court of this state. 
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(2) l person violating a custody decree of another 

state which ~akes it necessary to enforce the decree in this 

state aay be required to pay necessary trawel and other 

expenses, including attorneys• fees, incurred by the party 

entitled to the custcdy or his witnesses. 

Section 17. Registry of out-of-state custody decrees 

and proceedings. the clerk of each district court shall 

vaintain a registry in which he shall enter the following: 

(1) certified copies of custody decrees of other 

states received for filing; 

(2) coa•unications as to the pendency of custody 

proceedings in other states; 

(3) co•aunications concerning a finding of 

inconvenient foru• by a court of another state; and 

(q} other co••unications or docu•ents concerning 

custody proceedings in another state which vay affect the 

jurisdiction of a court of this state or the dispositicn to 

be •ade by it in a custody proceeding. 

Section 18. certified copies of custody decree. The 

clerk of the district court of this state, at the request of 

the court of another state or at the reguest of any person 

who is affected by or has a legiti•ate interest in a custody 

decree, shall certify and forward a COff of the decree to 

that court or person. 

Section 19. Taking testivony in another state. In 
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addition to other procedural devices available to a party, 

any party to the proceeding or a guardian ad lite• or other 

representative of the child vay adduce testiaony of 

witnesses, including parties and the child, by deposition or 

otherwise. in another state. The court on its ovn votion 

may direct that the testivoay cf a person be taken in 

another state and vay prescribe the aanner ia vbich and the 

terms upon which the testi•ony shall be taken. 

Section 20. Hearings and studies in another state -­

orders to appear. (1) l court of this state aay request the 

appropriate court of another state to hold a bearing to 

adduce evidence, to order a party to produce or give 

evidence under other procedures of that state, or to have 

social studies vade vith respect to the custody of a child 

involved in proceedings pending in the court of this state; 

and to forward to the court of this state certified copies 

of the transcript of the record of the hearing. tbe evidence 

otherwise adduced, or any social studies prepared in 

co•pliance vith the request. The cost of tbe services vay 

be assessed against the parties or. if necessary, ordered 

paid by the state. 

(2) l court of this state vay request the appropriate 

court of another state to order a party to custody 

proceedings pending in tbe court of this state to appear in 

the proceedings and, if that party has physical custody of 
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th@ child, to appear with the child. The request •ay state 

that travel and other necessary ezpenses of the party and of 

the child whose appearance is desired will be assessed 

against another party or will otherwise be paid. 

section 21. Assistance to courts of other states. 

(1) Upon request of the court of another state the courts 

of this state ~hich are coapetent to bear custody aatters 

aay order a person in this state to appear at a hearing tc 

addnce evidence or to produce or give evidence under other 

procedures available in this state or aay order social 

studies to be •ade for use in a custody proceeding ia 

another state. A certified copy of the transcript of the 

record of the bearing or the evidence otherwise adduced and 

any social studies prepared shall be forwarded by the clerk 

of the court to the requesting court. 

(2) A person within this state aay voluntarily give 

his testiaony or stateaent in this state for use in a 

custody proceeding outside this state. 

(3) Opon request of the court cf another state a 

co•petent court of this state •ay order 

state to appear alone or with the 

a person in this 

child in a custody 

proceeding in another state. The court •ay condition 

co•pliance with the request upon assurance by the ether 

state that state travel and other necessary expenses vill be 

advanced or reimbursed. 
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Section 22. Preservation of docuaents for use in other 

states. In any custody proceeding in this state tke conrt 

shall preserve the pleadings, orders and decrees, any record 

that has been •ade of its bearings, social studies, and 

other pertinent docu•ents until the child reaches 18 years 

of age. Upon appropriate request of the court of anotber 

state, the court shall forward to the other court certified 

copies of any or all of such docn•ents. 

Section 23. Request for conrt records of 

state. If a custody decree has been rendered in 

another 

another 

state concerning a child involved in a custody proceeding 

pending in a court of this state, tbe court of this state 

upon taking jurisdiction of the case shall reque.t of the 

court of the other state a certified copy of the transcript 

of any court record and other docnaents •entioned in 

[section 22]. 

Section 211. International application. The general 

policies of this act extend to the international area. The 

prc¥isicns of this act relating to the recognition and 

enforcement of custody decrees of other states apply to 

custody decrees and decrees involving legal institutions 

siailar in nature to custody institutions rendered by 

appropriate authorities of other nations if reasonable 

notice and opportunity to be heard have been given to all 

affected persons. 
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section 25. Priority. A custody proc€eding which 

raises a question of existence or exercise of jurisdiction 

under this act shall he given calendar priority and handled 

expeditiously. 

Section 26. section 48-317, R.C.!. 1947, is aaended to 

read as follows: 

•QS-317. Procedure coaaenceaent pleadings -

abolition of existing defenses. (1) !~£!_{or Eroceeding§ 

coaipg under the Unifora Child Cgstody Jgrisdictioa let& ~ 

all proceedings under this act are coaaenced and proc!e~ in 

the aanner provided by the ~ontaaa rules of civil procedure. 

(2) The verified petition ia a proceeding for 

dissolution of aarriage or legal separation shall allege 

that the aarriage is irretrievably broken and shall set 

forth: 

(a) the age, occupation, and residence of each party 

and his length of residence in this state; 

(b) the date of the aarriage and the place at ahich it 

vas registered; 

(c) that the jurisdictional requireaents of section 

QS-316 exist and tbat the aarriage is irretrievably broken 

in that either 

(i) the parties have lived separate and apart for a 

period of aore than one hundred eighty (180) days next 

preceding the coaaenceaent of this proceeding, or 
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(ii) that there is sericus aarital discord which 

adversely affects the attitude of one or both of the parties 

towards th~ aarriage, and that there is no reascnable 

prospect of reconciliation; 

(d) the naaes, ages, and addresses of all livinq 

children of the •arriage, and •hether the •ife is pregnant; 

(e) any arrangeaents as to support, custody, and 

visitation of the children and aaintenance of a spcnse; and 

(f) the relief sought. 

(3) Either or both parties to the aarriage aay 

initiate the proceeding. 

(4) If a proceeding is coaaenced by oae of the 

parties, the other party aost be served in the aanner 

provided by the 8ontana roles of civil procedure and •ay 

within twenty (20) days after the date of service file a 

verified response. ~o decree aay be entered until twenty 

(20) days after the date of service. 

(5) Previously existing defenses to divorce and legal 

separation, including but not liaited to condonation, 

connivance, collusicn. recriaination, insanity, and lapse of 

tiae, are abolished. 

(6) The court •aJ join additional parties proper for 

the exercise of its authority to iapleaent this act.• 

Section 27. Section qs-331, R.c.e. 1947, is a•ended to 

read as follows: 
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"QS-331. Jurisdiction -- coa•enceaent of proceedings. 

(1) A court of this state coapetent to decide child custody 

matters bas jurisdiction to aake a child custody 

deter•ination by initial or Rodification decree if: 

(a) this state 

(i) is the boae state of the child at the ti•e cf 

coamenceaent of the proceedings, or 

(ii) had been the child's boae state vitbiD sii {6) 

aonths before coamence•ent of the proceeding aud the child 

is absent fro• this state because of his re•oval or 

retention by a person claiaing his custody or fer other 

reason, and a parent or person acting as parent continues to 

live in this state; or 

(b) it is in the best i11terest of the child that a 

court of this state assuae jurisdiction because 

(i) the child and his parents, or the child and at 

least one· contesta11t, have a sigDificant connectio11 vith 

this state, and 

(ii) there is available in this state substantial 

evidence concerning the child's present or future care, 

protection, training, and personal relaticnships; or 

(c) the child is physically present in this state and 

(i) has been abandoned or 

(ii) it is necessary in an emergency tc protect hi• 

because he has been subjected to or threatened with 
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•istreataent or abuse or is neglected or dependent; or 

(d) (i) no other state bas jurisdiction under 

prerequisites substantially in accordance with paragraphs 

(a), (b) , or (c) , or another state bas declined to eiercise 

jurisdiction on the ground that this state is the aore 

appropriate forua to deter•ine custody of the caild, and 

(ii) it is in his best interest that tbe court assn•e 

jurisdiction. 

(2) Except under paragraphs (c) and (d) of subsection 

(1), physical presence in this state of the child, or of the 

child and one of the contestants, is not alone sufficient to 

confer jurisdiction on a court of this state to aate a child 

custody deterwination. 

{3) Physical presence of the child, while desirable, 

is not a prerequisite for jurisdictiou to deteraine his 

custody. 

(4) A child custody proceeding is co•aenced in the 

district court: 

(a} by a parent, by tiling a petition 

(i) for dissolution or legal separation; or 

(ii) for custody of the child in tbe county in vhich he 

is permanently resident cr fccnd; or 

(b) by a person other than a parent, by filing a 

petition for custody of the child in the county in vbich he 

is permanently resident or found, but cnly if he is not in 
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the physical custody of one of his parents. 

2 (~) Notice of a child custody proceeding shall be 

3 given to the child's parent, guardian, ..e custodian, tbos£ 

4 person§ having physical £ustody of the child, and all_Blh~ 

5 contestants, ~ho aay appear, be beard, and file a responsive 

6 pleading. The court, upon a showing of go~d cause, aay 

7 perait intervention of other interested parties.• 

B section 28. severability. If a part of this act is 

9 invalid, all valid parts that are severable froa the invalid 

10 part reaain in effect. If a part of this act is invalid in 

11 one or aore of its applications, the part reaains in effect 

12 in all valid applications that are severable froa the 

13 invalid applications. 

-End-
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A BILL FOB AN ACT ENTITLED: "AM ACT TO AlOID JORISDICTIOIAL 

CONFLICT BETWEEN STATES IM CHILD CUSTODY PROCEEDINGS; 

PROVIDING INTERSTATE JUDICIAL lSSISTAMCE IM CUSTODY CASES TO 

DISCOURAGE ILLEGAL SCHEftES TO GAIN POSSESSION OP l CBILD II 

COJTESTED CUSTODY PROCEEDINGS; AftENDIRG S!CTIORS 148-311 !HD 

~8-331, E.c.~. 19n7." 

BE IT ENACTED BY TBE LEGISLATURE OF THE STATE Cl !ONTIBI: 

Section 1. Short title. This act •ay b~ cited as the 

"Unifor• Child Custody Jurisdiction Act". 

Section 2. Purposes of act construction of 

provisions. (1) The g~neral purposes of this act are to: 

(a) avoid jurisdictional co•petition and conflict vith 

courts of ~th~r states in •atters of child custody which 

have in the past result~d in the shifting of children fro• 

stat~ to state with haraful ~ffects on their veil-being; 

(b) promote cooperation vith the courts of other 

stat~s to the end that a custody decree is rendered in that 

state which can best decide the case in the interest of the 

child; 

(c) assure that litigation concerning the custony of a 

25 child takes place ordinarily in the ~tate with which the 

There are no changes in et>'.-7 ZU• & will not be re-run. 
7 

Please READING refer to white copy for complete text. 

LC CS15;t1 

child and his fa•ily have the closest connection and wbere 

2 significant evii!ence concerning his care, ~rotectiou, 

l training, and personal relationships is •est readily 

II available and that courts of this state decline the exercise 

5 of jursidiction when the child and his fa•ily have a closer 

6 connection with another state; 

7 (d) discourage continuing controversies over child 

8 custody in tb~ interest of greater stability of ho•e 

CJ envircneent and of secure fa•ily relationships for the 

10 child; 

,, (~) deter abductions and other unilateral re•ovals of 

12 children undertaken to obtain custody awards; 

13 (f) avoid relitigation of custody decisions of other 

111 states in this state insofar as feasible; 

15 (g) facilitate the enforoe•ent of custody decrees of 

16 other states: 

11 (h) pro•ote and expand the exchange of infor•aticn and 

18 oth~r for•s of •utual assistance b~tveen the courts of this 

19 state and those of other states concerned with the sa•e 

20 child; and 

21 (i} ~ake unifor• the law of those stat~s which enact 

22 it. 

23 (2) '!"his act shall be ccnstraed to Fromote the general 

24 purposes stated in this section. 

25 Section 3. Definitions. As used in this act, the 

-2- /1/} 7~? 
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following definitions apply: 

(1) "Contestant" means a person, includiDg a parent, 

who claim~ a right to custody or visitation rights with 

respect to a child. 

(2) •custody determination" means a court decision and 

court orders and instructions providing for the custody of a 

child, including visitation rights. It does not include a 

decision relating to child suppcrt cr any other monetary 

obligation of any person. 

{3) "Custody proceeding" includes fioceedings in which 

a custody deter•ination is one of several issues, such as an 

action for divorce or separation, and includes issues of 

custody in adoption proceedings. A "custody proceeding" is 

not a proceeding pursuant to Title 10, chapter 12, or Title 

10, chapter 13. 

{4) "Decree" or "custody decree" means a custody 

determination contained in a judicial decree or order •ade 

in a custcdy proceeding and includes an initial decree and a 

•edification decree. 

(5) "!loae state" 

immediately preceding the 

means the state in which tbe cbild, 

time involved, lived •ith his 

parents, a parent, or a Ferson acting as Farent, for at 

least f consecutive •cnths and in th~ case of a child less 

than ~ months old the state in which the child liY~d froa 

birth with any of th£ persons •sntioned. Periods of 
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teaporary absence of any of the naaed persons are counted as 

part of the 6-aonth or other period. 

(6) "Initial decree" aeans the first custody decree 

concerning a particular child. 

(7) "!!odificati on decree" means a custody decree which 

aodifies or replaces a prior decree, whether •ade by the 

court which rendered the prior decree or by another court. 

(8) "Physical custody" aeans actual possession and 

control of a child. 

(9) "Person acting as parent" aeans a ferscn, other 

than a parent, who has physical custody of a child and who 

has either been awarded custody by a court or claias a right 

to custody. 

(10) "State• aeans any state, territory, or possession 

of the United States, the Coaaonwealth of Puerto Rico, and 

the District of Columbia. 

section 4. Jurisdiction. Tbe jurisdictional provisions 

of 48-331 apply tc this act. 

section 5. Nctice and opportunity tc be heard. Before 

aaking a decree under this act, reasonable notice and 

opportunity to be heard shall be gi~en to the contestants, 

any parent whose parental rights bave not been previously 

terainated, and any person vho has physical custody of the 

child. If any of these persons are outside this state, 

notice abd opportunity to he heard shall be qiven ~utsuant 

-4-
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~ BILL FCR AN ACT ENTITLEIJ: "AN ACT TO AVOID JORIStiCTlOJAL 

COIFLICT BETiEEI STATES II CHILD CUSTODY .PilOC!I!DIIIGS; 

PROVIDIRG INTERSTATE JUDICIAL ASSIST!ICE II CUSTODY CASES TO 

DISCOURAGE ILLEGAL SCBEftES 10 Gill POSS!SSIOI OF A CHILD II 

CORTESTBD CUSTODY PROCBEDIBGS; A!EIDIMG SECTIOJS 48-317 liD 

48-331. R.c.e. 1947," 

BE IT ERACTED BY THE LEGISLATURE OF THE STATE OF !OHT!Bl: 

Section 1. Short title. This act aay be cited as the 

"Dnifora Child Custody Jurisdiction Actn, 

Section 2. Purposes of act const1:11ction of 

proYisions. (1) The general purposes of this act are to: 

(a) aYoid jurisdictional co1petition and conflict with 

courts of other states in aatters of child custody which 

have in the past resulted in the shifting of children fro• 

stat~ to state with har1ful effects on their well-being; 

(b) promote cooperation with the courts of other 

states to the end that a custody decree is rendered in that 

state which can best decide the case in the interest of the 

child; 

(c) assure that litigation concerning the custody of a 

25 child takes place ordinarily in the state with which the 
There are no changes in ~ ~,j?, & will not be re-run. 
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child and his faeily haYe the closest connection and where 

siqnificant eYidence concerning his care. protection. 

training. and personal relationships is •ost readily 

available and that courts of this state decline the exercise 

of jursidiction when the child and his faeily hawe a closer 

connection with another state; 

(d) discourage continuing controyersies oYer child 

custody in the interest of qreater stability of hoae 

enYironeent and of secure faeily relationships for the 

child; 

(e) deter abductions and other unilateral reaovals of 

children undertaken to obtain custody awards; 

(f) aYoid relitigation of custody decisions of other 

states in this state insofar as feasible; 

(g) facilitate the enforceeent of custody decrees of 

other states; 

(h) proeote and expand the exchange of inforaaticn and 

other fores of eutual assistance beteeen the courts of this 

state and those of other states concerned •ith the saae 

child; and 

(i) make unifor• the law of those states which enact 

it. 

(2) This act shall be construed to proaote the general 

purposes stated in this section, 

section 3. Definitions. ls used in tbis act. the 

-2- !1-d f'~F 
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following definitions apply: 

(1) •contestant• weans a person, including a parent, 

vho clai•s a riqht to custody or visitation rights vith 

respect to a child. 

(2) •custody deter•ination" aeans a court decision ana 

court orders and instructions providing for the custody of a 

child, including visitation rights. It does not include a 

decision relating to child suppcrt or any other •onetary 

obligation of any person. 

(3) •custody proceeding" includes proceedings in which 

a custody deteraination is one of several issues, such as aa 

action for divorce or separation, and iacludes issues of 

custody in adoption proceedings. A •custody proceeding• is 

not a proceeding pursuant to ~itle 10, chapter 12, or 7itle 

10, chapter 13. 

(Q) "Decree• or "custody decree• aeans a custody 

deteraination contained in a judicial decree or order aade 

in a custody proceeding and includes an initial decree and a 

aodification decree. 

(5) "Ho•e state" aeans the state in vhich the child, 

iaaediately preceding the ti•e involved, lived with his 

parents, a parent, or a person acting as farent, for at 

least 6 consecutive aonths and in the case of a child less 

than 6 months old the state in which the child lived froa 

birth with any of the persons aentioned. Pexioils of 
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teaporary absence of any of the naaed persons are counted as 

part of the 6-aonth 01: other period. 

(6) "Initial decree~ aeans the first custody decree 

concerning a particular child. 

(7) ""edification decree• aeans a custody decree which 

aodifies or replaces a prior decree, whether aade by the 

court which rendered the prior decree or by anothex court. 

(B) "Physical costodyH aeans actual possession and 

control of a child. 

(9) "Person acting as parent" aeans a person, other 

than a parent, vho has phfsical custody of a child and who 

bas either been awarded custody by a court or claias a right 

to custody. 

(10) •state• aeans any state, territory, or possession 

of the United States, the Coaaonvealth of Puerto Bico, and 

the District of Coluabia. 

S~ction ~. Jurisdiction. The jurisdictional pxovisions 

of 48-331 apply to this act. 

Section 5. Notice and opportunity to be heaxa. Before 

aaking a decree under this act, reasonable notice and 

opportunity to be heard shall be giYen to the contestants, 

any parent whose parental rights have not been previously 

terMinated, and any person vho has physical custody of tbe 

child. If any of these persons are outside this state, 

notice and opportunity to be heard shall be given pursuant 

-II-



March 26, 1977 

SENATE COMMI~TEE OF THE WHOLE 

That House Bill No. 758, third reading, be amended as follows: 

1. Amend title, line 8. 
Following: "SECTIONS" 
Strike: "48-317" 
Insert: "48-315" 

2. Amend page 19, section 25, line 5 through line 23 on page 20. 
Following: "Section 26." 
Strike: lines 5 through line 23 on page 20 
Insert: "Section 48-315, R.C.M. 1947, is amended to read as follows: 

48-315. Application of the Montana rules of civil procedure to pro­
ceedings under this act. 

(1) Except for proceedings coming under the uniform child custody 
jurisdiction act, the Montana rules of civil procedure apply to all 
proceedings under this act, except as otherwise provided in this act. 

(2) A proceedings for dissolution of marriage, legal separation, or 
declaration of invalidity of marriage shall be entitled "In re the 
Marriage of and " A custody or support pro-
ceedings shall be entitled "in re the (Custody) (Support) of II 

(3) The initial pleading in all proceedings under this act shall be 
denominated a petition. A responsive pleading shall be denominated a .. ~ 
response. Other pleadings, and all pleadings in other matters under ~ 
this act, shall be denominated as provided in the Montana rules of 
civil procedure. 

(4) In this act, "decree" includes "judgment." 
(5) A decree of dissolution or of legal separation, if made, shall 

not be awarded to one of the parties, but shall provide that it affects 
the status previously existing between the parties in the manner decreed.q 
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INTRODUCED BY SOUTH• RAMIREZ 

A SILL FOR AN ACT EKTITLEO: •AN ACT TO AVOID JURISDICTIONAL 

CONFLICT BETWEEN STATES IN CHILO CUSTODY PROCEEOl~GS; 

PROVIDING INTE~STATE JUDICIAL ASSISTANCE IN CUSTuOY CASLS TO 

DISCOURAGE ILLEGAL SCHEMES TO GAIN POSSESSION OF A CHILO IN 

CONTESTED CUSTODY PROCEEDINGS; AMENDING SECTIONS 48-317 AND 

48-331• RoCoHo 1947.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE Of HONTANA! 

Section 1. Sho~t title. This act may be cited as 

8 Uniform Child Custody Ju~isdiction Act". 

Section z. Purposes of act construction 

the 

of 

pro~isions. (l) The yene~al purposes of this act a~e to: 

(a) avoid ju~isdictional co•petition and conflict with 

courts of othe~ states in matters of child custody which 

have in the past ~esulted in the shifting of children from 

state to state with har•ful effects on their well-being; 

(b) promote coope~ation with the courts of other 

states to the end that a custody dec~ee is ~ende~ed in that 

state wnich can best deci~ the case in the inte~e5t of the 

child; 

(c) assu~e that litigation concerning the custody Jf a 

child takes place ordinarily in the state with which the 
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child and his family have the closest connection and ~here 

significant evidence concerning his ca~e, protection• 

t~aining. and personal relationships is most readily 

a~ailable and that courts of this state decline the exercise 

of jursidiction when the child and his family have a closer 

connection with another state; 

(d) discourage continuing cont~overs&es over Child 

custody in the interest of greater stability of home 

environment ana of secure family relationships for the 

child; 

(e) deter abductions and other unilateral reeovals of 

children undertaken to obtain custody awards; 

(f) avoid relitigation of custody decisions 

states in this state insofar as feasible; 

of other 

(g) facilitate the enforcement of custody decrees of 

other states; 

(h) promote and expand the exchange of information and 

other fores of •utual assistance between the courts of this 

state and those of other states concerned with the same 

child; and 

(i) make uniform the law of those states which enact 

it.. 

(2) This act shall be construed to promote the ge~eral 

pu~poses ~tated in this section. 

Section 3. Definitions. As used in this act 1 the 

-2- H3 758 
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following definitions apply: 

11) •contestant• means a person, including a parent, 

who claims a right to custody or visitation rights with 

respect to a child. 

12) RCustody deter•>nation• means a court decision and 

court orders and instructions providing for the custody of a 

child, including visitation rights. It does not include a 

decision relating to child support or any other monetary 

obligation of any person. 

13) wcustody proceeding• includes proceedings in which 

a custody deter•ination is one of several issues, such as an 

action for divorce or separation• and includes issues of 

custody in adoption proceedings. A •custody proceeding• is 

not a proceeding pursuant to Title 10, chapter 12, or Title 

10, chapter 13. 

(4) "Decree• or "=ustody decree• means a custody 

determination containeo in a judicial decree or order made 

in a custOd)· proceeding and inclulles an initial decree and a 

modification decree. 

(5) "Hume state• ~eans the state in which tne chilo, 

i.wmediat<!l) precedi"g tt>e ti111e involvcch I ived with his 

parents. a parentr or a person acting as par~ntr for at 

least 6 consecutive ffionths and in the case of a child less 

than 6 months old tht state in which the child lived from 

birth with any of the persons mentioned. Periods of 
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temporary ~osence of any of the named pe~~ons are counted as 

part of the 6-•onth o~ other period. 

(6) "Initial decree" means the first custody oocree 

concerning a particular child. 

17} •Modification decree• means a custody decree which 

modifies o~ ~eplaces a prior dec~ee, whether aade by the 

court which rendered the prior decree or by another court. 

(8) •Physical custody• means actual possession and 

control of a child. 

(91 •Person acting as parent• •eans a person, other 

than a parent, who has physical custody of a child and who 

'"~either been awarded custody by a court or claims a right 

to custody. 

(10) "State• •eans any state, territory, or possession 

of the United States, the Commonwealth of Puerto Rico, and 

the District of Colu.Oia. 

Section 4. Ju~isdiction. The jurisdictional provisions 

of 48-331 apply to this act. 

Section 5. Notice ,nd opportunity to oe heard. Before 

making a decree under this act, reasonable netic~ and 

opportunity to be heard shall be given to the contestants, 

any parent ·o~hosi! parental rights have not been previously 

terminated, and any person who has physical custody of the 

child. If any of these persons are outside this state, 

notice and opportunity to be heard shall be given pursuant 

-4- H:~ 758 
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to (section o]. 

Section o. Notice to ~ersons outside this state -­

submission to jurisdiction. (1) Notice ~equi~ed for the 

exercise of jurisdiction over a ~erson outside this state 

shall ~ given in a aanner reasonably calculated to ~ive 

actual notice and may be: 

(a} by personal delivery outside this state in the 

manner prescribed far service of pr~ess within this state; 

(b) in the aanner prescribed by the law of ~he place 

in which the service is made foe service of process in that 

place in an action in any of its courts of general 

jurisdiction; 

(c) by any form of eail addressed to the person to be 

served and requesting a receipt> or 

(d) as directed by the court including publication, if 

other eeans of notification are ineffective. 

(2) Notice under this section shall be served, aailedo 

or delivered or last published at least 10 days before any 

hearing in this state. 

(3} Proof of service outside this state may be maue by 

affidavit of the individual who made the service or in the 

manner prescribed by the law of this state, the order 

pursuant to which the service is made, or the law of the 

place in which tne service is ~ada. If service i3 ~aGe by 

mail, proof may be a receipt si~ned by the addressee or 
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othe~ evidence of delivery to the addressee. 

(4) Notice is not required if a person &uh•its to the 

ju~isdoction of the court. 

Section 7• Simultaneous proceedings in other states. 

(l} A court of this state may not exercise its jurisdiction 

under this act if at the time of filing the petition a 

proceeding concerning the custody of the child was pending 

in a court of another state exercising jurisdiction 

substantially in conforaity with this act unless the 

proceedin~ is stayed by tne court of the other state because 

this state is a more appropriate fo~ua or fo~ other ~easons. 

(21 Before hearing the petition in a custody 

proceeding, the court shall exa•ine the pleadings and othe~ 

infor~ation supplied by the parties under [se~tion 10] and 

shall consult the child custody ~egistry established under 

[section 17] concerning the pendency of proceedings with 

respect to the child in other states. If the court has 

~eason to believe that proceedings •ay be pending in another 

state, it shall direct an inquiry to the state court 

administrator or other appropriate official of the other 

state. 

(3} If the court is inforilled during the cou~se of the 

proceeding t~at a proceeding concerning the custody of the 

child ~as pendin~ in another state befo~e the court assu~d 

jurisdiction, it shall stay the p~oceeding and communicate 
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with tne court in which the other proceeding is pending to 

the end that the issue may be litigated in the more 

appropriate forum and that information be exchanged in 

accordance with [sections 20 through 23]. If a court of 

this staU! has 111ade a custody decree before being informed 

of a pending proceeding in a court of another state, it 

shall ianaedi atel y inform that court of the fact. If the 

court is informed that a proceeding was ca.menced in another 

state after it assuMed jurisdiction, it shall likewise 

inform the other court to the end that t~e issues may be 

litigated in the 1110re appropriate forum. 

Section s. Inconvenient forua. {l) A court which has 

jurisdiction under this act to make an initial or 

modification decree aay decline to exercise its jurisdiction 

any time before making a decree if it finds that it is an 

inconvenient forua to aake a custody determination under the 

circuastances of the case and that a court of another state 

is a eore appropriate forum. 

(2) A finding of inconvenient foru• may be made upon 

the court's own motion or upon motion of a party or a 

guardian ad litem or other representative of the child. 

(3) In determinin~ if it is an inconvenient-forum, the 

court shall consider if it is in the interest of the child 

that another state assume jurisdiction. For this purpose it 

may take into account the following factors, among others: 
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( ,, if another state is or recently was the child's 

home stat.e;; 

(b) if another state has a closer connection with the 

child and his family or with the child and one or more of 

the contestants; 

{c) if substantial evidence concerning the child's 

present or future care, protection, training, and personal 

relationships is. jAOre readily available in anotner state; 

(d) if the parties nave agreed on another foru• which 

is no less appropriate; and 

(e) if the exerc<se of jurisdiction by a court of this 

state would contravene any of the purposes stated in 

[section 2]• 

{4) Before deteraining wbetber to decline or retain 

jurisdiction, the court aay co.municate with a court of 

another state and exchanje infor.ation pertinent to tha 

assumption ~f jurisdiction by either court ~ith a view to 

assuring that jurisdiction will be exercised by the wore 

appropriate court and that a forum will be available to the 

parties. 

(5) If the court finds that it is an inconvenient 

forUIII and that a court of another state is a more 

appropriate forumo it may dismiss the proceedings or it may 

stay the proceedings upon condition that a cus.tody 

procee~ing ~e proaptl~ com•enced in another naaed state or 
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upon any other conditions which may be just and proper, 

including the condition that a moving party stipulate his 

consent and submission to the jurisdiction of the other 

forum. 

(6) The court may decline to exercise its jurisdiction 

under this act if a custody determination is incidental to 

an action for divorce or another proceeding while retaining 

jurisdiction over the divorce or other proce~ding. 

(1) If it appears to the court that it is clearly an 

inappropriate forum. it may require the party who coamenced 

the proceedings to pay. on aadition to the costs of the 

proceedings in this stateo necessary travel and other 

expenses, including attorneys• fees• incurred by other 

parties or their witnesses. Payment is to be .ade to the 

clerk of the court for remittance to the proper party. 

(B) Upon dismissal or stay of proceedings under tnis 

section the court shall inform the court found to be the 

more appropriate forum of this fact or, if the court which 

~ould have jurisdiction in the other state is not certainly 

known. trans•it the infor~tion to the court administrator 

or other appropriate off icia·a for forwarding to the 

appropriate court. 

l9) Any co~unication received froro another state 

informing this stote of a finding of inconvenient forum 

because a court of tnis state is the ~r~ appropridte forum 
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shall be filed in the custody registry of the appropriate 

court. Upon assuminy jucisdiction, the court of this state 

shall inform the original court of this fact. 

Section 9. Jurisdiction declined by ceason of conduct. 

(1} If the petitioner for an initial decree has wcongfully 

taken the child from anothec state or has engaged in similar 

cepreheosible conducto the court aay decline to exercise 

jurisdiction if this is just and pcoper under the 

circu•stances. 

(2) Unless requiced in the interest of the childo the 

court may not exercise its jurisdiction to modify a custody 

decree of anothec state if the petitioner, without consent 

of the person entitled to custodyt has tapcoperly cemoved 

the child fro• the physical custody of the pecson entitled 

to custody or has impcoperly retained the child after a 

visit or other temporary relinquish.ant of ~hysical custody. 

If the petitioner has violated any other provision of a 

custody decree of another stateo the court ~•y decline to 

exercise its jurisdiction if this is just and pcoper under 

the ciccumstanccs. 

(3} In appropriate cases a court dismissing a petition 

under this section may charge the petitionee ~ith necessary 

travel and other expenses, including attorneys• fees, 

incucred by othec pacties or theic witnesses. 

Section 10. Information under oath to oe subaitted to 

-lG- HB 758 



2 

3 

.. 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Zit 

25 

Hd 0756/02 

the cou~t. (1) Each pa~ty in a custody p~oceeding in his 

fi~st pleading o~ in an affidavit attached to that pleading 

shall ~ive information under oath as to the child•s p~esent 

add~esso the places where the child has lived within the 

last 5 years, and the names and p~esent add~esses of the 

pe~sons with whom the child has lived during that pe~iod. 

In this pleading or affidavit each party shall further 

declare under oath whether: 

(a) he has participated (as a pa~ty, witness, o~ in 

any other capacity) in any other litigation concerning the 

custody of the same chilo in this or any otner state; 

(b) he has infor~ion of any custody proceeding 

concerning the child penoing in a court of this or any other 

state; and 

(c) he knows of any person not a party to the 

proceedings who has physical custody of the child or claims 

to have custody or visitation rights with ~espect to the 

child. 

(2) If the decla~dtion as to any of the above items is 

in the aftir•ativeo the decla~ant shall give additional 

information under oath as required by the court. The court 

may examine the parties under oath as to details of the 

info~aation furnished and as to other matte~s ~e~tinent to 

the court•s jurisdiction and the disposition of the case. 

(3) Each party has a continuin~ duty to info~~ th~ 
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cou~t of any custody p~oceeding concerning the child in this 

o~ any othe~ state of which he obtained inforaation during 

this ;:>roce.,ding. 

Section 11. Additional parties. If the cou~t learns 

fro• information furnished by the parties pursuant to 

[section 10] or f~om other sources that a person not a ~arty 

to the custody proceeding has physical custody of the child 

or clai•s to have custody o~ visitation ~ights with respect 

to the child, it shall o~der that person to be joined as a 

party and to be duly notified of the pendency of the 

p~oceeding and of ni~ joinder as a party. If the person 

J o ,ned as a party is <>IJtside this state, he shall be se~ved 

•ith p~ocess or uthe~wise notified in acco~dance with 

[section 6]. 

Section 12. Appearance of parties and the Childo 

111 The court may orde~ any party to the proceeding who is 

in this state to appear personally before the court. If 

that party has pnysical custody of the child, the court aay 

order that he appear personally with the child. 

(2) If a party to tne p~ocee<jing whose presence is 

desi~ed by the court is outside this stat~ with o~ without 

the childo the court may order that the notice given under 

[section 6] include a statement directing that party to 

appear personally with or without the child and decla~ing 

that failu~e to appear •nay result in a decision adverse to 
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that party. 

(3) If a party to the proceeding who is outside this 

state is directed to appear under subsection (2) or desires 

to appear personally before the court with or without the 

child, the court may require another party to pay to the 

clerk of the court travel and other necessary expense~ of 

the party so appearing and of the child, if this is jus~ and 

proper under the circumstances. 

5ecti~• 13. Binding force and res judicata effect of 

custody decree. A custody decree rendered by a court of this 

state which had jurisdiction under [section It] binds all 

parties who have b~n served in this state or notified in 

accordance with [section 61 or who have sub•itted to the 

jurisdiction of the court and who have been giv~n an 

opportunity to be heard. As to these parties the custody 

decree is conclusive as to all issues of law and fact 

decided and as to the custody determination made unless and 

until that deteraination is 1110dified pursuant to law, 

including the provisions of this act. 

Section 14· Recognition of out-of-state custody 

decrees. The courts of this state shall recognize and 

enforce an initial or ~edification decree of a court of 

another state which had assumed jurisdiction unoer statutory 

provisions substantially in accordance with this act or 

which was ~ade under factual circumstances meeting the 
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jurisdictional standards of the act, so long as this decree 

has not been ~ooified in accordance with jurisdictional 

standards substantially similar to those of this act. 

Section 15. Modification of custody decree of another 

~tate. (1) If a court of another state has made a custody 

decree, a court of this ~tate may not modify that decree 

unless it appears to the court of this state that tne court 

which rendered the decree does not now have jurisdiction 

under jurisdictional prerequisites substantially in 

accordance vith this act or has declined to assuae 

jurisdiction to modify the decree and the court of this 

state has jurisdiction. 

(2) If a court of this state is authorized under 

subsection (l) and (section 9] to modify a custody decree of 

another state• it shall give due consideration to tne 

transcript of the record and other docuaents of all previous 

proceedings submitted to it in accordance with (sectiQn 23]. 

5ection 16. Filin~ and enforcement of custody decree 

of another state. (1) A certified copy of a custody decree 

of another state may be filed in the office of the clerk of 

any district court of this state. The clerk shall treat the 

decree in the same manner as a custody decree of the 

di~trict court of this state. A custody decree so filed has 

the same effect and shall be enforced in like manner as a 

custody decree rendered by a court of this state. 
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(2) A person violating a custo~y decree of anuther 

state which makes it nec~ssary to enforce the decree in this 

state ~y b~ required to pay necessary travel and other 

expenses, includinq attorneys• fees. incurred by the party 

entitled to the custouy or his witnesses. 

SEction 11. Registry of out-of-state custody decrees 

and proceedings. The clerk of each district court shall 

maintain a registry in which he shall enter the following: 

(1) certifie~ copies of custody decrees of other 

states received for filing; 

(2) cos.unications as to the pendency of custody 

proceedings in other states; 

(31 communications concerning a finding of 

inconvenient foru• by a court of another state; and 

(4) other communications or docuaants concerning 

custody proceedings in another state which may affect the 

jurisdiction of a court of this state or the disposition to 

be ~ade by it in a custody proceeding. 

Section l8o Certified copies of custody decree. The 

clerk of the district court of this state• at the request of 

the court of another state or at the request of any person 

who is affected by or has a legitimate interest in a custody 

decree, shall certify and forward a copy of the decree to 

~hat court or person. 

Section 19. Taking testimony in another state. In 
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addition to other ~coc~dural devices available to a p~rtyo 

any party to the proceeding or a guardian ad litem or other 

repres&ntative of the child may adduce testimony of 

witnesses, including parties and the child, by deposition or 

otherwise, jn anothel" state. The court. on its own motion 

may direct that the testimony of a person be taken in 

another state and ~ay pre3cribe the manner in which ana the 

terms upon which the testi~ony shall be taKen. 

Section 20. Hearings and studies in anot~r state-­

orders to appear. (l) A court of this state aay request the 

appropriate court of c::n•)ther state to hold a hearing to 

.>d•Juce evi dence• to order a party to produce or 9 i ve 

evidence under other procedures of that state, or to have 

social studies aade with respect to the custody of a child 

involved in proceedings pending in the court of this state; 

and to forward to the court of this state certified copies 

of the transcript of the record of the hearing. the evidence 

otherwise adduced, or any social studies prepared in 

compliance with the request. The cost of the services may 

be assessed against the parties oro if necessary. ordered 

paid by the state. 

(2) A court of this state may request the appropriate 

court of another state to order a party to custody 

proceedings pending in tne court of this state to appear in 

the proceedings and, if that party has physical custody of 
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the childo to appear with the child. The request •ay state 

that travel and other n~cessary expenses of the party ana of 

the child whose appearance is desired will be assessed 

against another party or will otherwise be paid. 

Sect i 011 21. Assistance to courts of other states. 

(1) Upon request of the court of another state the courts 

of this state which are coapetent to hear custody ~atters 

may order a person in this state to appear 3t a hearing to 

adduce evidence or to produce or give evidence under other 

procedures available in this state or say order social 

studies to be made for use in a custody proceeding in 

another state. A certified copy of the transcript of the 

record of the hearing or the evidence otherwise adduced and 

any social studies prepared shall be forwarded by the clerk 

of the court to the requesting court. 

(21 A person within this state may voluntarily give 

his testimony or statement in this state for use in a 

custody proceeding outsid~ this state. 

(31 Upon request of the court of another state a 

competent court of this state aay order a person in this 

state to appear alone or with the child in a custody 

proceeding in another state. The court may condition 

compliance with the request upon assurance by the other 

state that state travel and other necessary expenses will be 

aJvarced or reimbursed. 
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Section 22. Preservation of documents for use in other 

states. In any custody proceeding in this state the court 

shall preserve the pleadings, orders and decrees, any record 

that has been made of its hearings, social studies, and 

other pertinent docueents until the child reaches 18 years 

of age. Upon appropriate request of the court of another 

stateo the court shall forward to the other court certified 

copies of any or all of such documents. 

Section 23. Request for court records of another 

state. If a custody decree has been rendered in another 

state concerning a chi)d involved in a custody proceeding 

pending in a court of this state, the court of this state 

upon taking jurisdiction of the case shall request of the 

court of the other state a certified copy of the t~anscript 

of any court record and other documents •entioned in 

[section 22)• 

Section 24. International application. The general 

policies of this act extend to the international area. The 

provisions of this act relatin9 to the recognition and 

enforcement of custody decrees of other states apply to 

custody decrees and decrees involving le~al onstitutions 

similar in nature to custody institutions rendered by 

appropriate authorities of other nations if reasonable 

notice and opportunity to be heard have been given to all 

affectea persons. 
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Section 25. Priority. A custody proceeding which 

raises a question of axistence or exercise of jurisdiction 

under this act shall be given calandar priority and handled 

expeditiously. 

Section 26. Section 48-317, R.C.M. 1947• is amended to 

read as follows: 

•48-317. Procedure -- commencement -- pleadings -­

abolition of existing defenses. (1) Except for prpceedjngs 

cpwing yndgr the Unjfgr• Lhild Cystody Jurj$dictjon Act• *T+ 

aLl proceedings under this act are commenced and proceed in 

the aanner provided by the Montana rules of civjl procedure. 

(2) The verified petition in a proceeding for 

dissolution of aarriage or legal separation shall allege 

that the aarriage is irretrievably broken and shall set 

forth: 

(a) the age, occupationo and residence of each party 

and his length of residence in this state; 

(b} tne date of the marriage and the place at which it 

was registeredi 

(c) that the jurisdictional require~nts of section 

48-316 exost and that tne marriage is irretriev3bly broken 

in that either 

(i) the parties have lived separate and apart for a 

period of ;nore than one hundred eighty (160) days next 

preceding the coa.ence.ant of this proceeding, or 
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(ii) that there is serious marital discord which 

adversely affects the attitude of one or both of the parties 

towards the marriage, and that there is no reasonable 

prospect of reconciliation; 

(d) the names. ageso and addresses of al1 lilting 

children of the •arriage, and whether the 4ife is pregnant> 

(e) any arrangements as to support. custody, and 

visitation of the children and •aintenance of d spouse; and 

(f) the relief sought. 

(3) Either or both parties to the •arriage may 

i ni ti ate the proceeoi ng. 

(4) If a proceeding is commenced by one of the 

parties. the other party must be served in the &dnner 

?rovided by the Montana rules of civil procedure and aay 

within twenty (lO) days '•fter the date of service file a 

verified response. No decree •ay be entered until twenty 

(20) days after tne date of service. 

(5) Previously existing defenses to divorce and legal 

separation, including but not 1 iaited to condonation, 

connivance, collusion. recrimination, insanity, and lapse of 

tiae, are abolished. 

{ol The court may join additional parties proper for 

the exercise of its authority to iapleaent this act.• 

Section 21. Section 48-331, R.C.K. l947o is amended to 

read as follows: 
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•48-331. Jurisdiction -- comaenceaent of proceedings. 

(l) A court of this state competent to decide child custody 

matters has jurisdiction to ~ke a child custody 

determination by initial or •odification decree if: 

(a) this state 

(i) is the home state of the child at the time of 

commence~ent of the proceedings, or 

(ii) had been the child's hoee state within six (b) 

•onths before co.aence.ent of the proceeding and the child 

is a~sent fro• this state because of his re.oval or 

retention by a pe~son clai•ing his custody or for other 

reasono and a parent or person acting as parent continues to 

live in this state; or 

(b) it os in the best interest of the child tnat a 

court of this state assume jurisdiction because 

[i) the child and his parentso or the child and at 

least one contestant• have a significant connection ~ith 

tnis stateo and 

(i i) there is available in this state substantial 

evidence concerning the child's present or future careo 

protection, training, and personal relationships; or 

[c) the child is physically present in this state and 

(i) has been abandoned or 

(ii) it is necessary in an emergency to protect him 

because he has been subjected to or threateneo with 

-Zl- HB 758 

l 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

lB 

B 

20 

21 

22 

23 

24 

25 

HB 0758/02 

•istreataent or abuse or is neglected or dependent; or 

(d) (i) no other state has jurisdiction under 

prerequisit&s substantially in accordance with paragraphs 

(a)o (b)t or (C)o or another state has declined to exercise 

jurisdiction on the gcound that this state is the more 

appcopriate torum to deter~•ne custody of the child• and 

(ii} it is in his best interest that the court assu•e 

jurisdiction. 

(Z) Except undec paragraphs {c) and (d) of subsection 

(l)o physical presence in this state of the child, ~ of the 

child and one of the contestants. is not alone sufficient to 

confer jurisdiction on a court of this state to .ake a child 

custody deter•inationo 

(3) Physical presence of the child, while desirable, 

is not a prerequisite for jurisdiction to deter•ine his 

custody. 

(4) A child custody proceeding is co.-enced in the 

district court: 

(a) by a parent, by filing a petition 

(i} for dissolution or legal separation; o~ 

(ii) for custody of the child in the county in which he 

is per•anently resident or found; or 

(bJ by a pecson other than a parerrt. by filing a 

petition for custody of the child in the county in which he 

is permanently resident or found, out only if he is not in 

-22- H~ 756 



Hll 0758/02 

1 the physical custody of one of his paTents. 

2 (5) Notice of a child custody p~oceeding shall be 

3 given to the child's pa~entt ~ua~dian. eftd custodian, ~ 

4 j;~ecsgns tlayi ng physj cal custody pf tOO_!;hj I do ao•J all ptbe~ 

5 cgntestapts. who say appea~, be heard, and file a ~esponsive 

6 pleading. The court, upon a showin~ of good cause, may 

7 pe~mit inte~v~ntioo of other interested pa~ties.• 

8 Section za. Severability. If a part of this act is 

9 Invalid, all valid parts that are severable from the invalid 

10 pa~t re•ain in effect. If a pa~t of this act is invalid in 

11 one or more of its applications, the pa~t ~e•ains in effect 

12 in all valid applications that a~e severable f~o• the 

13 invalid applications. 

-End-
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HOUSE BILL NOo 758 

INTRODUCED BY SOUTH, RAMIREZ 

A BILL FOR AN ACT ENTITLED: •AN ACT TO AVOID JURISDICTIONAL 

CONFLICT BETwfEN STATES IN CHILD CUSTODY PROCEEDINGS; 

PROYiviNG INTERSTATE JUDICIAL ASSISTANCE IN CUSTODY CASES TO 

DISCOuRAGE ILLEGAL SCHEMES TO GAIN POSSESSION Of A CHILD IN 

CONTESTtO CUSTODY PROCE~OINGS; AMENDING SECTIONS ~&-~*~ 

~~~ AND ~8-331• R.c.~. 1947o• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. This act May be cited as the 

•Unifora Child Custody Jurisdiction Act•. 

Section 2. Purposes of act construction of 

provisions. (1) The general purPOses of this act are to: 

(a) avoid jurisdictional competition and coAflict with 

courts of other states in ~atters of child custody which 

have in the past resulted iA the shifting of children from 

state to state with har~ful effects on their well-being; 

(b) proaote cooperation with the courts of other 

states to tne end that a custody decree is rendered in that 

state which can best decide the case in the interest of the 

child; 

(c) assure that litigation concerninQ the custody of a 

cnild takes place ordinarily in the state with which the 

R E F E R E N C E B I L L 
Vcord /J:/?t:J? 

H!1 0758/02 

1 cnild and his family have tfte closest connection and where 

2 significant evidence concerning his care. orotection, 

j training, and personal relationships is most readily 

4 available and that courts of this state decline the exercise 

, of jursioiction when the child and his faaily have a closer 

b connection with another state; 

7 (d) discourage continuing controversies over child 

a custody in the interest of greater stability of home 

9 environment and of secure family relationships for the 

10 child; 

11 (e) deter abductions and other unilateral removals of 

12 children undertaken to obtain custody awards; 

l3 (f) avoid relitigation of custody decisions of other 

14 states in this state insofar as feasible; 

15 (g) facilitate the enforcement of custody decrees of 

lb other states; 

17 (h) promote and expand the exchange of information and 

18 other foras of mutual assistance between the courts of this 

19 state and those of other states concerned with the saae 

20 child; and 

21 (il make uniform the law of those states which enact 

22 tt. 

23 (2) Tnis act shall be construed to promote the oeneral 

24 purposes stated in this section. 

25 Section 3. Definitions. As used in this act. the 

-2- HB 758 



1 

2 

3 

4 

5 

b 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1b 

17 

18 

H6 0758/02 

following definitions apply: 

11) •contestant• means a person. including a parent, 

who claims a right to custody or visitation rights with 

respect to a child. 

(2) •custody deterMination• means a court decision and 

court orders and instructions providing for the custody of a 

child. including visitation rights. It does not include a 

decision relating to child support or any other monetary 

obligation of any person. 

(3) •custody proceeding• includes proceedings in which 

a custody deter•ination is one of several issues. such as an 

action for divorce or separation, and includes issues of 

custody in adoption proceedings. A •custody proceeding• is 

not a proceeding pursuant to Title lOr chapter lZo or l'tle 

lOr chapter 13. 

(4) •Decree• or •custody decree• Reans a custody 

deter•ination contained in a judicial decree or order made 

in a custody proceeding and includes an initial decree and a 

1~ ~odification decree. 

20 (5) •Home state• means the state in which the child• 

21 iRmediately preceding the ti•e involved, lived with his 

22 parents, a parent, or a person acting as parent. for at 

23 least b consecutive months and in the case of a ~hild less 

2lt than b aonths old the state in which the child lived from 

25 birth with any of tne persons mentioned. Periods of 
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temporary absence of any of the named persons are counted as 

part of the 6-month or other period. 

(6) •Initial decree• Means the first custody decree 

concerning a particular child • 

(7) "hodification decree• means a custody decree which 

modifies or replaces a prior decree, whether made by the 

court wnich rendered the prior decree or by another court. 

(81 •Physical custody• means actual possession and 

control of a child. 

(91 •Person acting as parent• .eans a person, other 

than a parento who has physical custody of a child and who 

has either been awarded custody by a court or claims a right 

to custody. 

(10) •state• •eans any stater territory, or possession 

of the United States, the ComDOnwealth of Puerto Rico, and 
the District of Colu•bia. 

Section 4• Jurisdiction. The jurisdictional provisions 

of ~8-331 apply to this act. 

Section 5. ~otice and opportunity to be heard. Before 

20 makinl a decree under this acto reasonable notice and 

2l o~portunity to be heard shall be given to the contestants. 

22 any parent whose parental rights have not been previously 

23 terminated, and any person who has physical custody of the 

2lt child. If any of these persons are outsidP this state, 

25 notica and opportunity to be heard shall be given pursuant 

-It- HB 758 



2 

J 

4 

, 
b 

8 

'I 

10 

11 

12 

13 

14 

15 

1b 

l1 

18 

1'1 

20 

ll 

22 

.23 

2'o 

2; 

HI> ut:>tlfU£ 

to [section 6]• 

Section b. ~otice to persons outside this state 

suo•ission to jurisdiction. (11 Notice required for the 

exercise of jurisdiction over a person outside this state 

shall be qiven in a manner reasonably calculated to give 

actual notice and may be: 

(a) by personal delivery outside this state in the 

manner prescribed for service of process within this state; 

(b) in the manner prescribed by the law of the place 

in which the service is made for service of process in that 

place in an action in any of its courts of general 

jurisdiction; 

(c) by any form of mail addressed to the person to be 

served and requesting a receipt; or 

(d) as directed by the court including publication. if 

other means of notification are ineffective. 

(21 Notice under this section shall be served, mailed, 

or delivered or last published at least 10 days before any 

hearing in this state. 

(3) Proof of service outside this state may be made bv 

affidavit of the individual who made the service or in the 

manner prescribed by the law of this state, the order 

pursuant to which the service is made, or the law of the 

place in which the service is made. If service is made by 

mail, proof may be a receipt signed by the addressee or 
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other evidence of delivery to the addressee. 

(41 Notice is not required if a person sub•its to the 

juri~diction of the court. 

Section 1. Simultaneous proceedings in other states. 

(1) A court of this state may not exercise its jurisdiction 

under this act if at the time of filing the petition a 

proceeding concerning the custody of the child ~as pending 

in a court of another state exercising jurisdiction 

substantially in conformity with this act unless the 

proceeding is stayed by the court of the other state because 

this state is a more appropriate foru• or for other reasons. 

(2) Before hearing the petition in a custody 

proceeding, the court shall examine the pleadings and other 

information supplied by the parties under [section 10] and 

shall consult the child custody registry established under 

[section 17] concerning the pendency of proceedings with 

respect to the child in other states. If the court has 

reason to believe that 9roceedings •ay be pending in another 

state, it shall direct an inquiry to the state court 

administrator or other aopropriate official of the other 

state. 

(3) If the court is informed during the course of the 

proceeding that a proceeding concerning the custody of the 

child was pending in another state before the court assu.ad 

jurisdiction, it shall stay the proceeding and communicate 
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~itn the cou~t in ~hich the othe~ p~oceeding is pending to 

the end that the issue ~ay be litigated in the mo~e 

appropriate forum and that information De exchanged in 

accordance with [sections 20 through 23). If a court of 

this state has •ade a custody decree before being inforMed 

of a pending proceeding in a cou~t of another stateo it 

shall immediately infor• that court of the fact. If the 

court is infor•ed that a proceeding ~as co•.enced in another 

state after it assu•ed jurisdictiono it shall like~ise 

infor• the other court to the end that the issues may be 

litigated in the .ore appropriate foru•• 

Section a. Inconvenient forua. (1) A court which has 

jurisdiction under this act to •ake an initial or 

•odificatlon decree •ay decline to exercise its jurisdiction 

any tiee before •aking a decree if it finds that it is an 

inconvenient forua to •ake a custody deter•ination under the 

circu•stances of the case and that a court of another state 

is a aore appropriate foru•• 

(2) A finding of inconvenient fo~um may be made upon 

tne court•s o~n motion or upon motion of a party or a 

gua~dian ad litem or other representative of the child. 

(3) In deter•ining if it is an inconvenient forum. the 

court shall conside~ if it is in the interest of the child 

tnat anothe~ state assu•e ju~isdiction. For this purpose it 

may take into account the following factors. among others: 
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(a) if another state is or recently was the child"s 

home state; 

(b) if another state has a closer connection with the 

child and his family or ~ith the child and one or more of 

the contestants; 

(c) if substantial evidence concerning the child"s 

present or future care. p~otectiono training. and personal 

relationships is aore readily available in another state; 

(d) if the parties have agreed on another forum which 

is no less appropriate; and 

(e) if the exercise of jurisdiction by a court of this 

state would contravene any of the purposes stated in 

[section 2)• 

(4) Before deter•ining ~hether to decline or retain 

jurisdiction, the court may communicate with a court of 

anothar state and exchange information pertinent to the 

assumption of jurisdiction by either court with a vie~ to 

assurinQ that jurisdiction ~ill be exercised by the more 

appropriate court and that a forum will be available to the 

pa~ties. 

(5) If the court finds that it is an inconvenient 

forum and that a court of another state is a IDO,.-e 

appropriate forum. it eay dismiss the proceedings or it may 

stay the proceedings upon condition that ~ custody 

proce~ding be promptly co~.enced in another named state o~ 
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upon any other conditions which say be just and proper, 

including the condition that a moving party stipulate his 

consent and submission to the jurisdiction of the other 

forum. 

(61 The court may decline to exercise its jurisdiction 

und~r this act if a custody determination is incidental to 

an action for divorce or another rroceedinq while retaining 

jurisdiction over the divorce or other proceeding. 

(7) If it appears to the court that it is clearly an 

inappropriate foru•• it may require the party who coa11enced 

the ~roceedings to pay, in addition to the costs of the 

proceedings in this state, necessary travel and other 

expenses, including attorneys• fees, incurred by other 

parties or their witnesses. Pay.ant is to be made to the 

clerk of the court for re11ittance to the proper party. 

(d) Upon dis11issal or stay of proceedings under this 

section the court shall inform the court found to be the 

mor~ appropriate forum of this fact or, if the court which 

would have jurisdiction in the other state is not certainly 

known. transmit the information to the court administrator 

or other appropriate official for forwarding 

appro~riate court. 

to the 

(9) Any co~munication received from another state 

infor~ino this state of a finding of inconvenient forum 

because a court of this state is the more appropriate forum 
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shall be filed in the custody registry of the ap0 ropriate 

court. Upon assu•ing jurisdiction, the court of this state 

snan j nforll the original court of this fact. 

Section 9. Jurisdiction declined by reason of conduct. 

(l) If the petitioner for an initial decree has wrongfully 

taken the child from another state or has engaged in similar 

reprehensible conducto the court may decline to exercise 

jurisdiction If this is just and proper under the 

cir-cuiltstances. 

(') Unless required in the interest of the child, the 

court may not exercise its jurisdiction to modify a custody 

decree of another state if the petitioner, without consent 

of the person entitled to custody, has i•properly removed 

the child fro• the physical custody of the person entitled 

to custody or has iaproperly retained the child after a 

visit or other teaporary relinquishment of physical custody. 

If the p~titioner has violated any other provision of a 

custody decree of another state, the court may decline to 

exercise its jurisdiction if this is just and proper under 

the circu~stances. 

(3) ln appropriate cases a court dis11issing a petition 

under this section may charqe the petitioner with necessary 

travel and other ex0enses, including attorneys• fees, 

incurred by other parties or their witnesses. 

~ection 10. Information under oath to be submitted to 
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the court. (1) ~ach party in a custody proceeding in his 

first pleading or in an affidavit attached to that pleading 

shall give information under oath as to the child•s present 

address, the places where the child has lived within the 

last S years, anj the names and present addresses of the 

persons with who• the child has lived during that period. 

In t,,; s pi eadlng or affidavit each party shall further 

declare under oath whether: 

(a) he has participated {as a party, witness. or in 

any other capacity) in any other litigation concerning the 

custody of the sa.e child in this or any other state; 

{b) he has information of any custody proceeding 

concerning the child pending in a court of this or any o~her 

state; and 

(c) he knows of any person not a party to the 

proceedings who has physical custody of the child or clai•s 

to have custody or visitation rights with respect to the 

child. 

(2) If the declaration as to any of the above ite•s is 

in the affirmative, the declarant shall give additional 

infor~ation under oath as required by the court. The court 

may eJCaooine the parties under oath as to details of the 

infor•ation furnished and as to other matters pertinent to 

tne court•s jurisdiction and the disposition of the case. 

(3) Each party has a continuing duty to inform the 
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court of any custody proceedino concerning the child in this 

or any other state of which he obtained information durino 

this '>roceeding. 

Section 11. ~dditional parties. If the court learns 

fro• information furnished by the parties pursuant to 

(section 10] or fro• other sources that a person not a party 

to the custody proceeding has physical custody of the child 

or claims to have custody or visitation rights with respect 

to the child, it shall order that person to be joined as a 

party and to be duly notified of the pendency of the 

proceeding and of his joinder as a party. If the person 

joined as a party is outside this state• he shall be served 

with process or otherwise notified in accordance with 

[section 6]. 

Section 12. Appearance of parties and the child. 

(11 The court •ay order any party to the proceeding who is 

in this state to appear personally before the court. If 

that oarty has physical custody of the child, the court may 

order that he appear 3ersonally with the child. 

(2) If a oarty to the proceeding whose oresence is 

desired by the court is outside this state with or without 

the child. the court may order that the notice given under 

[section 6] include a statement directing that party to 

appear personally with or without the child and declarinQ 

that failure to appear may result in a decision adverse to 
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that party. 

(31 If a party to the proceeding who is outside this 

state is directed to appear under subsection (21 or desires 

to appear personally before the court with or without the 

chi\do the court ~ay require another party to pay to the 

clerk of the court travel and other necessary expenses of 

the party so appearing and of the child, if this is just and 

proper under tPe circu~stances. 

~ection 13. Binding force and res judicata effect of 

custody decree. A custody decree rendered by a court of this 

state which had jurisdiction under [section 4] binds all 

parties who have been served in this state or notified in 

accordance with [section 6] or who have subaitted to the 

jurisdiction of the court 

opportunity to be heard. 

decree is conclusive as to 

and who have been given an 

As to these parties the custody 

all issues of law and fact 

decided and as to the custody deter~ination made unless and 

until that determination is modified pursuant to law, 

including the provisions of this act. 

Section 14. Recognition of out-of-state custody 

decrees. The courts of this state shall reco<Jn i ze and 

~nforce an initial or modification decree of a court of 

another state which had assumed jurisdiction under statutorv 

provisions substantially in accordance with this act or 

which was made under factual circumstances meeting the 
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JUrisdictional standards of the acto so long as this decree 

has not been modified in accordance with jurisdictional 

standards substantially similar to those of this act. 

Section 15. Modification of custody decree of another 

state. Ill If a court of another state has made a custody 

decree, a court of this state may not ~odify that decree 

unless it appears to the court of this state that the court 

which rendered the decree does not now have jurisdiction 

under jurisdictional prerequisites substantially in 

accordance with this act or has declined to assume 

jurisdiction to •odify the decree and the court of this 

state has jurisdiction. 

(2) If a court of this state is authorized under 

subsection tll and [section 9) to .adify a custody decree of 

another state, it shall give due consideration to the 

transcript of the record and other docu~nts of all previous 

proceedings submitted to it in accordance with [section 23]. 

Section 16. Filing and enforcement of custody decree 

of another state. (l) A certified copy of a custody decree 

of another state may be filed in the office of the clerk of 

any district court of this state. The clerk shall treat the 

decree in the same manner as a custody decree of the 

district court of this state. A custody decree so filed has 

the same effect and shall be enforced in like manner as a 

custvdy decree renoered by a court of this state. 

-14- HB 758 



l 

l 

3 

It 

So 

6 

1 

tl 

9 

10 

11 

ll 

13 

14 

15 

16 

11 

111 

19 

20 

21 

ll 

23 

l't 

25 

HL\ 0758/0l 

(2) A person violating a custody decree of another 

state which makes it necessary to enforce the decree in this 

state may be required to pay necessary travel and other 

expenses, including attorneys• fees. incurred by the party 

entitled to the custody or his witnesses. 

Section 17. Registry of out-of-state custody decrees 

and proceedings. The clerk of each district court shall 

maintain a registry in which he shall enter the following: 

(1) certified copies of custody decrees of other 

states received for filing; 

(2) ca.aunications as to the pendency of custody 

proceedings in other states; 

(3) comaunications concerning a finding of 

inconvenient forua by a court of another state; and 

(4) other com•unications or docu.ents concerning 

custody proceedings in another state which •ay affect the 

jurisdiction of a court of this state or the disposition to 

be made by it in a custody proceeding. 

Section 18. Certified copies of custody decree. The 

clerk of the district court of this state, at the request of 

the court of Mtother state or at the request of any person 

wno is affected by or has a legitimate interest in a custody 

decree, shall certtfy ane forward a copy of the decree to 

that court or person. 

Section 19. Taking testimony in another state. In 
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addition to other procedural devices available to a party• 

any party to the proceeding or a guardian ad litem or other 

representative of the child may adduce testimony of 

witnesses, including parties and the child• by deposition or 

otherwise, in another state. The court on its own motion 

may direct that the testimony of a person be taken in 

another state and •ay prescribe the manner in which and the 

ter~s upon which the testimony shall be taken. 

Section 20. Hearings and studies in another state 

orders to appear. (1) A court of this state may request the 

appropriate court of another si:,ate to ho 1 d a hearing to 

adduce evidence, to order a party to produce or qive 

evidence under other procedures of that state, or to have 

social studies aade with respect to the custody of a child 

involved in proceedin~s pendinq in the court of this state; 

and to forward to the court of this state certified copies 

of the transcript of the record of the hearing, the evidence 

otnarwi se adduc~d, or any social studies prepared in 

complia~ce with the request. The cost of the services may 

be assessed against the parties oro if necessary, ordered 

paid by the state. 

(l) A court of this state may request the appropriate 

court of another state to order a party to custody 

proceeaings pending in the court of this state to appear in 

tne proceedings and, if that party has physical custody of 
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tne cnildo to appear with the child. The request may state 

that travel and other necessary expenses of the party and of 

the child whose appearance is desired will be assessed 

against another party or will otherwise be paid. 

Section 21. Assistance to courts of other states. 

(1) Upon request of the court of another state the courts 

of this state which are competent to hear custody ~atters 

may order a person in this state to appear at a hearing to 

adduce evidence or to produce or give evidence under other 

procedures available in this state or aay order social 

studies to be •ade for use in a custody proceeding in 

another state. A certified copy of the transcript of the 

record of the hearing or the evidence otherwise adduced and 

any social studies pre?ared shall be forwarded by the clerk 

of the court to the requesting court. 

(2) A person within this state .ay voluntarily give 

nis testimony or stateaent in this state for use in a 

custody proceeding outside this state. 

(3) Upon request of the court of another state a 

co~petent court of this state May order a person in this 

state to appear alone or with the child in a custody 

proceedinq in another state. The court may condition 

compliance with the request upon assurance by the other 

state that state travel and other necessary exoenses will be 

advanced or reimbursed. 
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~ection 22. Preservation of documents for use in other 

states. In any custody proceeding in this state the court 

shall preserve the pleadings, orders and decreeso any record 

tnat nas been made of its hearings, social studies. and 

other nertinent documents until the child reaches 18 years 

of age. Upon appropriate request of the court of another 

stateo the court shall forward to the other court certified 

copies of any or all of such docu.ants. 

Section 23o Request for court records of another 

state. lf a custody decree has been rendered in another 

state concerning a child involved in a custody proceeding 

pending in a court of this state, the court of this state 

upon taking jurisdiction of the case shall request of the 

court of the other state a certified copy of the transcript 

of aoy court record and other docu~ents mentioned in 

[section 22]. 

Section 24o International application. The general 

policies of this act extend to the International area. The 

provisions of this act relating to the recoqnition and 

enforcement of custody decrees of other states apply to 

custoay decrees and decrees i nvolvinq legal institutions 

s i111ilar in 

appro~riate 

nature to custody institutions rendered by 

authorities of other nations if reasonable 

notic~ and opportunity to be heard have been giv~n to all 

affected ?ersons. 
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procedure to proceedings under this act. (1) fhe ~pt foe 

.ll.LilUw:l~~~~ under the unjfona child custody 

~urjsdictjon acts the Montana rules of civil procedure apply 

to all proceedings under this acto except as otherwise 

provided in this acto 

{2) A proceeding for dissolution of •arriage, legal 

separation, or declaration of invalidity of marriage shall 

be entitled •In re the Marriage of ---------- and 

-------------·· A custody or support proceeding shall be 

entitled •In re the (Custody) (Support) of •. 

(3) The initial pleading in all proceedings under this 

act shall be denominated a petition. A responsive pleading 

shall be denominated a response. Other pleadings, and all 

pleadings in other matters under this acto shall be 

denominated as provided in the Montana rules of civil 

procedure. 

{4) In this acto •decree• includes •judgment•. 

(5) A decree of dissolution or of legal separation, if 

made, shall not be awarded to one of the parties, but shall 

provide that it affects the status previously existing 

between the parties in the •anner decreed.• 

Section 21. 

read as follows: 

Section 48-331, R.C.M. 1947, is amended to 

"48-331. Jurisdiction --commencement of proceedings. 

{1) A court of this state competent to decide child custody 

-21- H6 758 
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11atters has jurisdiction to 111ake a child custody 

deter~ination by initial or modification decree if: 

(a) this state 

(i) is the home state of the child at the time of 

commencement of the proceedings, or 

(ii) had been the child's home state within six (6) 

months before coa.encement of the proceeding and the child 

is absent fro• this state because of his removal or 

retention by a person clai11ing his custody or for other 

reason, and a parent or person acting as parent continues to 

live in this state; or 

(b) it is in the best interest of the child that a 

court of this state assu11e jurisdiction because 

(i) the child and his parents, or the child and at 

least one contestant, have a significant connection with 

this state, and 

(i i) there is available in this state substantial 

evidence concerning the child•s present or future care, 

protection, traininqo and personal relationships; or 

(c) the child is physically present in this state and 

(i) has been abandoned or 

(i i) it 

becausP he 

is 

has 

necessary in 

been subjected 

an emergency to protect him 

to or threatened with 

mistreatment or abuse or os neqlected or dependent; or 

(d) (i) no other state has jurisdiction under 

-22- HS 7SB 
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prerequisites substantially in accordance with paragraphs 

{a), [b)o or (c)o or another state has declined to exercise 

jurisdiction on the ground that this state is the ~ore 

appro?riate forum to determine custody of the childo and 

(ii) it is in his best interest that the court assu~e 

jurisdiction. 

(2) Except under paragraphs (c) and (d) of subsection 

(1)o physical presence in this state of the childt or of the 

child and one of the contestants, is not alone sufficient to 

confer jurisdiction on a court of this state to cake a child 

custody deter•ination. 

(3) Physical presence of the childo while desirable, 

13 is not a prerequisite for jurisdiction to deter•ine his 

14 custody. 

1!> (4) A child custody proceeding is com.enced in the 

16 district court: 

(a) by a parent, by filing a petition 

(i) for dissolution or legal separation; or 

( i i ) for custody of the child in the county in which he 

is permanently resident or found; or 

(b) by a person other than a parent, by filing a 

11 

Hi 

19 

20 

21 

22 petition for custody of the child in the county in which he 

23 is permanently resident or found, but only if he is not in 

24 the physical custody of one of his parents. 

25 (~) Notice of a child custody proceeding shall be 
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given to the child's parent, guardian, 8ftd custodian, ~ 

~~~ng physj~cystody of the chjldo and all othec 

~an~~1 who may appear, be heard, and file a responsive 

~leading. The courto upon a showing of good cause, ~ay 

permit intervention of other interested parties." 

Section 28. Severability. If a part of this act is 

invalid, all valid parts that are severable from the invalid 

part recain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

in all valid applications that are severable from the 

invalid applications. 

-End-
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