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&m.u.z_ BILL NO. o0
INTRODUGED BY 4&

;Z@ .

A BILL FOR AN A{T ENTITLED: "AN ACT CONCERNING PYaLIC
EMPLOYMENT RELATIONSy RENAMING THE MERIT SYSTEM CGUNCIL AND
THE BOARD OF PERSONNEL APPEALSy TRANSFERING CERTAIN
FUNCTIONSs AND REQUIRING THE ESTABLISHMENY OF A GRIEVANCE
PROCEDURE; AMENDING SECTIONS 59-914s 59-1602, 59-1603s
824-206y AND 82A-10l4ys ReCaMe 1947; AND REPEALING SECTIONS

32-2504 THROUGH 32-2505.3 AND 82A-709s ReleMa 194T7."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section l. Section 59-914s ReCeM. 1947, is amended to
read as follows:

"56-914, Merit system continuede The merit systems
established in 1940 by certain state agencies of state
governments as 3 requirement for receipt of federal funds»
shall continue to operate for those agencies under the
poticies and procedures established by the merit—system
eounei} departmepnt subject to review by the personnel] revies
bozrd."

Section 2. Section 59-1602y ReCeMe 1247+ is amended to
read as follows:

"59-1602« Definitions. Whtn—uased—in-enrs—act AS__ysed

in_ _this chapterse _the following defipitions _apply: (1)
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®public employer® means the state of Montana or any
political subdivision thereofs including but not limited tos
any towns citys countys districts school bhoardes board of
regentsy public and quasi—-public corporations housing
authority or other authority established by laws and any
representative or agent designated by the public employer to
act in its interest in dealing with public employeess when
the board of regents is the public employer defined in this
sections the student government at an institution of higher
education may desigmate an agent or representative ‘to meet
and confer with the board of regents and the faculty
bargaining agent prior to negotiations with the professional
educational employeesy to observe those negotiations and
participate in caucuses as part of the pubtic employer®s
bargaining teams and to meet and confer with the board of
regents regarding the terms of agreement prior tc the
execution of a written contract between the regents and the
professional educational employees. The student observer is
obliqed‘ to maintain the confidentiality of these
negotiationse. .

(2) "public employee™ means a person employed b5y a
public employer in any capacitys except elected officialsy
persons directly appointed by the governors supervisory
employees ard management officials (as defined in subsection

{3) and (4} below} or wembers or any state board or
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commission who serve the state intermittentlys school
district clerks and school! administratorss registered
professional nurses performing service for health care
facilitiess professional engineers and engineers in
trainingy and includes any individual whose ugrk has ceased
as a consequence ofs or in connection withs any unfair lapor
practice or concerted employee action;

{3) T"supervisory employee®™ means any individual having
authoritys in the interest of the employer to hires
transfers suspends lay offs recalls promotes discharges
assigne rewards discipline other employeessy having
responsibility to direct themy to adjust their grievancess
or effectively to recommend such actions if in connection
with the foregoing the exercise of such suthority is not of
a merelty routine or c¢lerical natures but requires the use of
independent judgment;

(¢) ™management officials™ means reprasentatives of
management having authority to act for the agency on any
matters relating to the impltementation of ajency policy:

(5} ™labor organization® means any organization or
association of any kind in which employees participate and
which exists for the primary purpose of dealing with
employers concerning gJgrievancess Yabor disput2ss wagesy
rates of pays hours of employments fringe benefitss or other

conditions of employment;
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{6} “exclusive represantative® means the tacor
orqganization which has been designated by the board as the
exclusive representative of cmployees in an appropriate unit
or has been so recognized by the public employer;

{7y "board® means the poard-—of-——personmei--appenats
public employment labor relations board provided for in
section 82A-1014;

(8) ™person® includes one or more individualse labor
organizationss public employeess associationss corperationss
legal representativess trusteess trustees in bankruptcye or
receivers;

{9) *unfair Jabor practice®™ means any unfair labor
practice listed in section 59-1605;

{10) ™labor dispute* includes any controversy
concerning ftermss tenure or cornditions of eaployments or
concerning the association or representation of persons in
negotiatings fixings maintainings changing. 2r seeking to
arvanqge terms or conditisns of employments regardless of
whether the disputants stand the proximate realation of
employer and employee;

{11) ™appropriate unrit™ wmeans a Group of pubtic
empioyees banded together for coilective bBargaining purposezs
as designated by the hoarde®

Section 3. Section 59-1603y R.CaM. 1947y iz amended to

read 2s follows:

—ty—
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»59-1603. Employees' right to join or form labor
organization and engage in collective bargaining activitiese.
(1) Public employees shall haves and shall be protected in
the exercise ofs the right of self-organizations to forms
join or assist any labor organizations to bargain
collectively through representatives of their own choosing
on questions of wagess hourss fringe benefitss and other
conditions of employment and to engage in other concerted
activities for the purpose of collective bargaining or other
mutual aid or protections free from interferences restraint
Oor coercione

{2) Public employees and their representatives shall
recognize the prercgatives of public employers to opsrate

and manage their affairs in such areas as but not limited

(3) direct employees;

{b) hires promotes transfers assigns ang retain
employees;

{c} relieve 2mployees from duties because of }ack of
work or funds or under conditions where continuation of such
work be inefficient and nonproductive;

{d} maintain the efficiency of government operations;

(e} determine the methodss meanss job classificationss
and personnel by which gqovernment operations are to be

conducted;
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{f) take whatever actions may be necessary to carry
out the missions of the agency in situations of emergency;

{g)} establish the methods and processes by which work
is performed.

(3) tLabor organizations designated in accordance with
the provisions of this act are responsible for rapresenting
the interest of all employees in the exclusive bargaining
unit without discrimination for the purposes of ceollective
bargaining with respect to rates of pays hourse fringe
benefitss and other conditions of employment.

{4y Certification as an exclusive representative shaill
be extended or continued as the case may be only to a labor
or employee organization the written bylaws of which provide
for and guarantee the following vights and safeguards and
whose practices conform to such rights and safeguards as:
provisions are made for democratic organization and
procedures; elections are conducted pursuant to adequate
standards and safeqguards; <ontrols are provided for the
regu]at%on of officers and agents - having fiduciary
rasponsibility to the organization; and requirements exist
for maintenance of sound accounting and fiscal controtls
including annual auditse

(5) No public employee who is a member of a bona fide
religious sects or division thereofs the established and

traditional tenets or teachings of wnich oJpose a

—-—b—
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reguirement that a member of such sect or division join or
financially support any labor organizations may be required
to join or financially support any labor organization as a
condition of employments if such public employee payss in
lieu of periodic union duesy initiation feess, and
assessmentsy at the same time or times such periodic union
duesy initiation feesy and assessments would otherwise be
payables a sum of money equivalent to such periodic union
duesy Wnitiation feesy and assessmentss to 3 nonreligiouss
nonunion charity designated by the labor organizations Such
public eaployee shall furnish to such labor organization
written receipts evidencing such payments and failure to
make such payments or furnish such receipts shall subject
the empltoyee to the same sanctions as would nonpayment of
duess initiation fees or assessments under the applicable
collective bargaining agreemente

& public employee desiring to avail himself or herself
to the right of nonassociation with a labor orcanizaticn as
provided in this subsection shall make written application
to the chairman of the board of-personneil—appes¥s. Within
ten days of the date of receipt af such applications the
chairman shall appoint a committee of three {3} consisting
of a clergyman not connected with the sect in questiony a
Tabor wunion official not directly connected with the iabor

organization in question and a member of +the public at
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larges who shall be the chairmane 1he ceommittee shaltls
within ten (10) days of the date of its appointments mest at
the locale of either the employee®s residence or placa of
employmwent ands after receiving written or oral
presentations from all interested partiess determine by a
majority vote whether or not such public employes gualifies
for the right of nonassociation with such lapor
organizations The committez*s decision shall b2 made in
writing within three {3) days of the meeting date and a copy
thereof shall be forthwith maiied toc such public employeeqs
labor organization and the <chairman of the board of
persennai—appents.”

Section 4« Section B82A-206s RaleM. 1947, is amended to

read as follows:

BE2A-206e MHerit—system—counct¥ Personnal review poard
——allocated -— compositiones {1) There is & merit—system
eoune+d personnel review Dot de.

{2 The coone+d board . is allocated to the degariment
for administrative purposes oaly as prescribed in section
£2A—108+ Howewvers the couvncidt hoarg. may hire {iis own
personnely and sectiren B2A-10812){d) does not applvye

{3) The counedd goard is  compased of  thres +3%
memberss appointed by the governosr for six—{fod-——yesr Soyear
overlapping terms. Fhe-—governor-shati-aproint-the—meabers

upon—the-recommendatron—of—the-ggencies—which-pareicrpoate-in

B



10
1t
12
13
14
15
16
17
13
19
20
21
22
23
24

25

LC 1138701

the-joint—-merit——systemy——ond-—in-—accordance——with-—federad
regoairementss

{4} Members shal¥-be gre compensated and reimbursed as
are members of advisory councils in section 82A-110(5)."

Section S5« There is @ new Re.CeMs section numbered
B2A-206.1 that reads as follows:

82A—206s1se Functions of personnel review boarde {1) An
employee affected by the operation of Title 59¢ chapter 9
or by other conditions of employment is entitlied to file a
complaint with the personnel review board and to be heard
under the provisions of a grievance procedure to be
prescribed by the boards

{2} Direct or indirect inter ferences restrainte
coercions or retaliation by an employee®s supervisor or by
an agency against an employee because the employee has filed
or attempted to file a complaint with the board shall ailso
be basis for a complaint and shall entitle the employze to
file a complaint with the board and to be heardy under the
provisions of the grievance procedure prescribed by the
boards

(3) If upon the preponderance of the evidence taken at
the hearing the board is of the opinion that the employze is
aggrieveds it may issue an order to the department of
administration or other appropriate agency requiring such

action as will resolve the employee's grievancees In any
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hearing the board is not bound by statutory or common Taw
rules of evidence.

{4) 7Yhe board or the employee wmay petition for the
enforcement of the board's order and for appropriate
temporary relief and shall file in the district court the
record of the proceedings. Upon the filing of the petitions
the district court bhas jurisdiction of the proceeding.
Thereaftery the district court shall .set the matter for
hearings After the hearings the district court shall issue
its order granting such temporary or permanent relief as it
considers just and propere. No objection that has not been
raised before the board may be considered by the court
unless the failure or neglect to raise the objection is
excused because of extraordinary circumstancess The findings
of the board with respect to guestions of factey if supported
by substantial evidente on the record considered as a wholes
are conclusivees

{5} The grievance procedure in a collective bargaining
agreement takes precedence over the grievance procedure in
this section for employzes who are members of bargaining
units for the purposes of Title 59¢ chapter lbe

Section be Section 82A-10k%s ReleMs 1947, is amended
to read as follows:

*82A-1Cl4e Board—-of-—-personnel————-appents Publicg

employment jabor relations board createde (1} There is

-10-
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created a board-of-personnet-sppesats public zmployment labor
reiations board.

{2) The board is allocated to the department of 1labor
and industry for administrative purposes only as prescribed
in seetion 82A-108.

{3) The board consists of five {5} members appointed
by the governor. Twc 2% members shall represent managements
two 2% members shall .represent employess or employee
organizations of the statey and one 413 member shaill
represent a neutral positiones

14 —tar-—Any-—-eapltoyee——or—-his-representative—affected
by—the-operstion-of-—Fitte-5%y-chapter-—3v——RebEsMo—134Fy-—is
entitied-to-file-a—compioint—with-the-board-and—to-be—hesardy
under——the——provisiony —of-—a-—arievance-—procedure—-to——be
prescribed-by—the-boards

th—~Bitrect——or———trndirect-——interferencey—-restrarnty
coerciomy——or-retatiation-by-an-employeels—sapervisor—or—-the
agency-for-which—the——empioyse——works-—against——an—-employes
becawse—-—the-—employee——has——fited-——or—-sttempted—-to—Ffri=-n
compiatnat-witn-the—-board—shati-—siso-be-dbasis—for—e-comptaint
ard-shoti-entitie—the—emploree—to-fite-a—comptnint—with——the
bosrd-and-to-be-heardy—under—the-provisions—of—the—arievancs
procedure-prescribed-by—the-boards

ftet——if-upon-the-preponderance—of-the—evidence—taken—az

the—hearing—the-board-is—of -the—opinion—that-the—emptoyss—is
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aqgrievedy-——iti-—may-—ivsue—-an——order-—tc——the-department—of
administratton—requiring—such-sctiron—of —the-—~department——as
witt-——resoive——the—enpioyeets—grievancer——Iin-any—fesrim-the
board-is-not-scund—by-—statutory-—or——commer——Faw——rutes——of
evidences

{tdd—Fhe—-—bomrd-—or——the-—erptoyse-may-petitiron—tor—the
enforecement-—of-——the—-soardts——order——and-—for———appropriatse
temporary-—reliefy——and-shati-frie-tn—the district-couri—the
record -of—the-procesdingss——dpon- the-f+ting—of-the—petitiony
the-——district-—court——-shaii-—-heve-——jurisdiction———of--—th=
proceedings——thereaftery——the——district——court—shalti-set-the
metter—for—hesringu-—ifter—the—hearingvy—the-—drstrret—court
ahet-—-tssue——tts—orcer—granttng—-such-temporary-srs—permanent
retief-as—+--—considers—yust-end-properv——Ho-~opjectren——that
has——rot—peen—-raised- Ybafore—the--hoard-sheit-be-cons+der=d-by
the—coart-—urniess—the——fatture——or—asglect- —to-—rarss——tne
ebjection—its—exctused-becanse—of—wxtroardinary-circunstancess
Fhe—frndings—of-the-boord-mrih-respect—to—questtons-—of—racty
TH-——supparted--—by———supsiartiad- eyideance-—on-—+ie —reror3
considered-as-a-whotzy-shati-Se-—conciosives

45344} The board i3 dosignsted a gquesi—judicial poard
for parposes of sestion 324-112."

Section 7= Renealere. Sacticns 32-25GC4 32-2505¢
32-25Cfaly 32-2505.C29 32-250%e3: and 8ZA~TC97 RolauMe FraTs

are repealeds



STATE OF MONTANA
REQUEST no, _391-77

FISCAL NOTE "J
Form BD-15

In compliance with a written request received February 7 —,19 77__, there is hereby submitted a Fiscal Note
for ... House Bill 700 _____ pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members

of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

House Bill 700 proposes to rename the Merit System Council and the Board of Personnel Appeals, transferring certain
functions, and requiring the establishment of a grievance procedure. '

ASSUMPTIONS:

1. Four positions currently budgeted for in the Board of Personnel Appeals will be transferred to the re-defined Personnel
Review Board. '

2. With these transferred positions and such additional support as may be provided by the Department of Administration,
the additional functions can be absorbed within current budget projections,

FISCAL IMPACT:

None.

BUDGET DIRECTOR :

Office of Budget and Program Planning “**
Date: _ 2 ~/2 = 22
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Approved by Comnittee
on Labor & Employment
Relations

HOUSE BILL NOe 70O
INTRODUCED BY BRANDs

PALMERy FABREGAs SRADLEYs MELODY

A BILL FOR AN ACT ENTITLED: "AN ACT CONCERNING PUBLIC
EMPLOYMENT RELATIONSes RENAMING THE MERIT SYSTEM COUNCIL AND
THE 3GARD OF PERSONNEL APPEALS» TRANSFERING CERTAIN
FUNCTIONSe AND REQUIRING THE ESTABLISHMENT OF A GRIEVANCE
PROCEDURE; AMENDING SECTIDNS 59-914y 59-1602, 59-1603,
82A-206y AND B2A-1014s RoeleMe 194T; AND REPEALING SECTIONS

32-252% THROUGH 32-2505¢3 AND 82A-T09s ReloMe 1947.%

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section i« Section 59-914%y R.C.M. 1947y is amended to
read as follows:

u59-914., Merit system continued. The merit systemsy
established in 1940 by certain state agencies of state
governments 3s a requirement for receipt of federal fundsy
shall continue to operate for those agencies under the
policies and procedures established by the merit-—system
counei¥ department subjoct to review AND APPROVAL by the
perseoang] review board.®

Section 2. Section 59-1602y ReCe<Ma 1947+ is amended to
read as follows:

#59-1602. Definitions. When——uvsed-in—-this—eet As used

SECOND READING
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io topis _chapters the following defipitions apply: (1)
®public emplover® means the state of Montana or any
political subdivision thereofs including but not limited tos
any towny citys countys districts school boards board of
regentss public and quasi-public corporations housing
authority or other authority established by 1laws and any
representative or agent designated by the public employer to
act in its interest in dealing with public employeess when
the board of regents is the public employer defined in this
sections the student government at an institution of higher
education may designate an agent or representative to meet
and confer with the board of regents and the faculty
bargaining agent prior to negotiations with the professional
educational employeess to observe those negotiations and
participate in caucuses as part of the public employer's
bargaining teame and to meet and confer with the board of
regents regarding the terms of agreement prior to the
execution of a written contract between the regents and the
professional educational employees. The student observer is
obliged to maintain the confidentiality of these
negotiationse

(2) "public employee™ means 3 person employed by a
public employer in any capacitys except elected officialse
persons directly apocinted by the governors supervisory

employees and management officials (as defined in subsection

-¢= H8 700
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(3) and (4) below) or members or any state board or
commission who serve the state intermittentlys school
district clerks and school administratoerss registered
professional nurses performing service for health care
facilitiess professional engineers and engineers in
trainings and includes any individual whos:s work has ceased
as a consequence ofs or in connection withe any unfair labor
practice or concerted employee action;

{3) “supervispry esployee™ means any individual having
authoritys in the interest of the employer o hiree
transfers suspendes lay offs recalls promotes discharges
assigne rewards discipline other employeess having
responsibility to direct thems to adjust their grievances,
or effectively to recommend such actions if in connection
with the foregoing the exercise of such authority is not of
a merely routine or clerical natures but reguires the use of
independent judgment;

(4) "management officials™ means representatives of
management having authority to act for the agency on any
matters relating to the implementation of ageacy peolicy;

{5} ™labor organization™ means any organiZation or
association of any kind in which employees participate and
wiich exists for the primary purpose of dealing with
employers concernina orievancess labor disputess wagess

rates of pays hours of 2mployments fringe benefitss or other

-3= HB 700
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conditions of employment;

{6} "exclusive representative® means the 1abor
organization which has been desionated by the board as the
exclusive representative of employees in an appronriate unit
or has been so recognized by the public employer;

{7) ™“board® means the beard——of-—-personnet—appests
public employment labpr relations board provided for in
sectiton 82A-1014;

{8) "“person" includes one or more individualss labor
organizationss public employees: associationse torporationss
Tegal representativesy trusteesy trustees in bankruptcys or
receivers;

{9) “unfair labor practice® means any unfair labor
practice listed in section 59-1605;

{10) "labor dispute™ includes any controversy
concerning termssy tenure or conditions of employmenty or
concerning the association or representation of persons in
negotiatings fixXinge maintainings changings or seeking to
arrange terms or conditions of employments reagardless of
whether the disputants s5s5tand the proximate relation of
employer and employee;

(11} "appropriate unit™ means a group of public
empioyees banded together for collective bargaining purposes
as designated by the boarde"

Section 3. Section 59-1603s RaCeMs 1947y is amended to

—4— HB 700
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read as follows:

*59-1603. Employees® right to join or form tabor
organization and engage in collective bargaining activities.
(1) Public employees shall havey and shall be protected in
the exercise ofes the right of self-organizations to forme
join or assist any labor organizationes to bargain
collectively through representatives of their own choosing
on questions of wagess hoursy fringe benefitse and other
conditions of employment and to engage in other concerted
activities for the purpose of collective bargairing or other
mutual aid or protections free from interferences restraint
or coercione

{2) Public employees and their representatives shaill
recognize the prerogatives of public employers to operate
and manage their affairs in such areas as but not limited
tos

{a) direct employees;

{b) hires promotes transfery assigne and retain
enployees;

{c) relieve employees from duties because of lack of
work or funds or under conditions where continuation of such
work be inefficient and nonproductive;

(d) maintain the efficiency of government operations;

{e)} determine the methodss meanss job classifications,

and personnel by which aovernment operations are to be
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conducted;

{f) take whatever actions may be necessary to carry
out the missions of the agency in situations of emergency;

{g) establish the methods and processes by which work
is performed.

{3) Labor organizations designated in accordance with
the provisions of this act are responsible for representing
the interest of 211 employees in the exclusive bargaining
unit without discrimination for the purposes of collective
bargaining with respect to rates of pays hourss fringe
benefitss and other conditions of employment.

{4) Certification as an exclusive representative shall
be extended or continued as the case may be only to a labor
or employee organization the written bylaws of which provide
for and guarantee the following rights and safeguards and
whose practices conform to such rights and safeguards as:
provisions are nade for democratic organization and
procedures; elections are conducted pursuant to adeguate
standards and safeguards; controls are provided for the
reguiation of officers and agents having fiduciary
responsibility to the organization; and requirements exist
for maintenance of sound accounting and fiscal controls
including annual audits.

{5} No public employ=e Wwho is a member of a bona fide

religious sects or division thereofy the established and

-6= HB 700
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traditional tenets or teachings of which oppose a
requirement that a seaber of such sect or division join or
financially support any labor organizations may be required
to join or financially support any labor orcanization as a
condition of employments if such public employee payss in
lieu of periodic union duesy initiation fees, and
assessmentsy at the same time or times such periodic union
duesy initiation feess and assessments would otherwise be
payables 2 sum of money equivalent to such periodic union
duese initiation feesy and assessmentss to a3 nonreligiouse
nonunion <charity designated by the labor organization. Such
public employee shall furnish o such 1labor organization
written receipts evidencing such payments and failure to
make such payments or furnish such receipts shall subject
the employee to the same sanctions as would nonpayment of
duesy initiation fees or assessments under the aonlicable
collective bargaining agreement.

A public employee desiring to avail himself or herself
to the right of nonassociation with a labor organization as
provided in this subsection shall make written application
to the chairman of the board of-—personnel-——appeats. Hithin
ten days of the date of receipt of such applications the
chairsan shall appoint 3 committee of thr=e {3) consisting
of a clergyman not connected with the sect in nuestions a

labor union official not directly connected Wwith the Jlabor
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nrganization in auestion and a wmember of the public at
larges who shaltl be the chairmane The committee shally
witnin tan (10) d3ys of the date of its appointments meet at
the locale of either the employee's residence or place of
employment ands after receiving written or oral
presentations from alj} interested partiess determine by a
m2jority vote whether or not such public employee qualifies
for the right of nonassociation with such labor
organization. The committee’s decision shall be wmade in
writing within three (3) days of the meeting date and 3 copy
thereof shall be forthwith mailed to such public employees
labor organization and the chairman of the board of
personnei-appecis.”

Section 4e Section B2A-206s RelLeM. 19474+ is amended to
read as follows:

"H2A~-206. Merit——system-councid Personnel review board
-— allocated —- composition. (1) There is 3 merit——systenm
eoume+d personpel review board.

{2} The eounc+¥ Loard is allocated to the department
d _LAocu i AMD INDUSTEY for administrative purposes only as
prescribed in seetion B82A-108. Howevery the eoure+t hoard
may hire its own personnels and seetion B2A-105(Z2)(d) does
not anplye.

{(3) The ecume+d board is composed of three +3%

memberss appointed by the qovernor for stx—{t&y—-yeor L(-oyedr
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overlapoing terms. Fhe--governor—shaeli-appoint-the-penbers
dpon—the-recommendation-of-the-agencires-which—participate—in
the—joint-merit-——systeny--ond-——in-~accordonce—with-—federad
requirementss

{4) Members shal¥-be are compensated and reimbursed as
are members of advisory councils in seetion 82A-110(5)."

Section S« There is a new ReCe.Me section numbered
82A-206+1 that reads as follows:

82A-206ele Functions of personnel review boarde (1) An
employee affected by the operation of Title 59y chapter 9
or by other conditions of employment is entitled to file a
complaint with the personnel review board and to be heard
under the provisions of a grievance procedure to be
prescribed by the board.

{2) Direct or indirect interference, restraint,
coercions or retaliation by an amployee®s supervisor or by
an agercy 3against an employee because the employee has filted
or attempted to file a complaint with the board shall also
be bpasis for a complaint and shall entitle the employee to
file a complaint with the board and to be heards under the
provisions of the grievance procedure prescribed by the
boarde

{3} If upon the preponderance of the evidence taken at
the hearing the board is of the opinion that the employee is

aqgrievedy it may issue an order to the department of
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administration or other appropriate agency requiring such
action as will resolve the emplcyee's grievances In any
hearing the board is not bound by statutory or common law
rules of evidence.

(#) The board or the employee may petition for the
enforcement of the ovpoard®s order and for appropriate
temporary relief and shall file in the district court the
record of the proceedingse Upon the filing of the petitiony
the district court has jurisdiction of the oproceedinge
Thereafters the district court shall set the matter for
hearings After the hearinge the district court shall issue
its order granting such temporary or permanent relief as it
considers just and propere. No objection that has not been
raised before the board wmay be considered by the court
unless the failure or neglect to raise the objection is
excus:d because of extraordinary circumstances. The findings
of the board with respect to questions of facty if supported
by substantial evidence on the record considered as a wholes
are conclusives

{5) Tne grievance procedure in a collective bargaining
agreemant takes precedence over the grievance procedure in
this section for employzes who are members of bargaining
units for the purposes of Title 59¢ chapter 16.

Section 6e Section 932A-1014y ReCeMe 1947+ is amended

to read as follows:
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“82A—-1014%4e Board-——of-——personnet————appeats Public
eaployment labor yelafions Doard createde (1) There is
created a3 boerd-ef-personnet—sppests public employmept labor
relations Doarde

{2) The board is allocated to the department of ltabor
and industry for administrative purposes only as prescribed
in seetion 32A-10B.

{3) The board consists of five 5% members appointed
by the governore. Two {2} members shall represent managements
two 2% members shall represent employees or employee
organizations of the states and one £} wmember shall
represent a neutral positions

t4r-—tay—Any——employee——or-—his—representative-affected
by-the-operation—of-Fitte—5%y-chopter—Sy—RuExtv——134Fv——+s
wntitted-to—fite-a-complatnt—with—the-board-and-to—bhe-heardy
under——the-——provistons—of—a~—grievance—precediure—to——be
prescribed-by—the—boards

thy——Birect—or———tadirect———interferencey-——restrainty
eoerciony—eor—retatliation-by-an—employeets—supervisor-or—the
agency-for—-whiech—the—-empioyee——woriks-——against——an——enplroyee
beenuse——the——employes——has——fited--or——sttempted——to-fite-a
comptarnt-—with-the—board—shali-atso-be—besis—Ffor-o—conpteint
and-shett-entitie—the-employen—to—fite—s-complaint—with-—the
board-and-to-be—heardy—under—the-provisiens—of-the-arirevance

procedure—preseribed-sy—the—boards
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te3——if-upon—tihe-preponderence—of-the—evidence-token—nat
the-hearing—the-hoard-+s—of-the-opinion—that—the-empioyee—is
aggrievedy——tt——may——issge——an——order——te——the-deportment-cof
adainistrativon-requiring-such-sction—of-—the-—~department——as
witi-—resoive——the—employeeis-grievonces——in—eny—hearing—the
board-+s-not-bound-by-—statutory——or——-cormon——taw-—-rutes——of
evidences

tdy--Fhe-—board--or--the——enployee-may-petition-for—the
enforcensent-—of-——the—board*s——-order--and-—for——-—appropriaste
temporary—reliefyr——and-shali—fite—in-the-district—court—the
record-of—the—-proceedingsy——tpon—the-fiting-of-the-petitiony
the—district——court-—-sheti-—have-—jurisdiction——of-—-the
proceedings—-Fhereaftervy——-the—district-—court—shait—set-the
matter—for—hearingr——aAfter—-the—hearingy—the-—~district-—court
shali-—issve-——its—order-arantina-such—terporery-—or-nermenent
retief-as—it-considers—just-and-propers——io——obiection——that
has—-—~not-been-raised-before-the—bhonrd-shati-be—considered-by
the-court——untess—-the——Ffaitvre—or--neateet--to—-raise—the
ocbjection—ts-excused-becouse—of—extroordinary-circomstancess
Fhe-findings-of—the-boerd-with—respect-to-questions—of-facty
+f~——supported———hy———substantiel-—evidence-——on-—the—-record
censidered-as—a-wholey-shelti-be—conctusives

+53{4} The board is designated a quasi-judicial board
far puraocses of seetion SZA-112.7

Section T Repealera Sections 32-2504%s 32-2505,
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32-2505ele 32-2505.2¢ 32-25053+ and B2A-T09s
are repealeds

-End-
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HOUSE BILL NO. 700
INTRODUCED BY BRAND.

PALMERy FABREGAe BRADLEYs MELOY

A BILL FOR AN ACT ENTITLED: WAN ACT CONCERNING PUBLIC
EMPLOYMENT RELATIONSe RENAMING THE MERIT SYSTEM COUNCIL AND
THE 3GARD OF PERSONNEL APPEALSy TRANSFERING CERTAIN
FUNCTIONSs AND REQUIRING THE ESTABLISHMENT OF A GRIEVANCE
PRUCEDUFE: AMENDING SECTIONS 59-91%s 59-1602, 59-1603,
B2A-206y AND B2A-1014y ReCeMe 19475 AND REPEALING SECTIDNS

32-2504 THROUGH 22-25053 AND B2A-T09y RelLaMe 1947T."

8E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 59-914s ReCeMe 1947y is awmended to
read as follows:

“59-914, Merit system continued. The merit systems
established in 1940 by certain state aqgencies of state
governmants as a requirement for receipt of federal funds,
shall continue to operate for those agencies under the
policies and procedures established by the merit—aystenm
coune+t department subject to revied AND _APPROVAL by _the
persoane) review boarde”

jection 2« Section 59-1602+ ReCeMs 1947+ is amended to
read as follows:

“59-1602« Definitions. Hhen——gsed-in-this—act As_used
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io__tnis _chapter, the following definitions apply: (1)
"public employer® ameans the state of Montana or any
political subdivision thereofs including but not limited tos
any towns citys countys districts school boardsy board of
regentss public and quasi-public corporationes housing
authority or other authority established by 1l1awes and any
representative or agent designated by the public employer to
act in its interest in dealing with public employeess when
the board of reqents is the public employer defined in this
sections the student government at an institution of higher
education may designate an agent or representative to meet
and confer with the board of regents and the faculty
bargaining agent prior to negotiations with the professional
educational employeess to observe those negotiations and
participate in caucuses as part of the public employer®s
bargaining teams and to meet and confer with the board of
regents regarding the terms of agreement prior to the
execution of a written contract between the regents and the
professional educational employees. The student observer is
obliged to maintain the confidentiality of these
negotiationse

(2} *™public employee™ means a person employed by a
public employer in any capacitys except elected officialse
persons directly appointed by the governors supervisory

employees and management officials (as defined in subsection
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(3) and (4) below) or members or any state board or
commission who serve the state intermittentlys school
district clerks and school administratorss registered
professional nurses performing service for health care
facilitiess professional engineers and engineers in
traininges and includes any individual whose work has ceased
as a consequence ofy or in connection withs any unfair labor
practice or concerted employee action;

(3} “supervisory employee™ means any individual having
authoritye in the interest of the employer to hires
transferes suspends lay offes recally promotes discharges
assigne rewards discipline other employeesy having
responsibility to direct thems to adjust their grievancess
or effectively to recommend such actions if in coanection
with the foregoing the exercise of such authority is not of
a merely routine or clerical natures but requires the use of
independent judgment;

{4) “management officials™ weans representatives of
management having authority to act for the agency on any
matters relating to the implementation of agency policy;

{5) *labor organization® means any organization or
association of any kind in which employees participate and
which exists for +the primary purpose of dealing with
employers concerning grilevancess Tabor disputess wagess

rates of: pays hours of zmployments fringe benefitss or other
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conditions of employment;

{6) "exclusive representative" means the labor
organization which has been designated by the board as the
exclusive representative of employees in an appropriate unit
or has been so recognized by the public employer;

{(7) ™board"™ means the board——of—-personnsi—appents
public _emplioyment labor relations board provided for in
section 82A-1014;

{8) “person” includes one or wmore individuals, labor
organizationss public employeess associationss corporationss
1egal representativesy trusteesy trustees in bankruptcys or
receivers;

{9) "unfair labor practice®™ means any unfair labor
practice listed in section 59-1605;

{10) "labor dispute® includes any controversy
concerning termss tenure or conditions of employments or
concerning the association or representation of persons in
negotiatings fixings maintainings changingy or seeking to
arrange terms or conditions of employmente recardiess of
whether the disputants stand the proximate vrelation of
eaployer and employee;

(11) "appropriate upit™ means a group of public
employees banded together for collective bargaining purposes
as designated by the board."™

Section 3. Section 59-1603¢ ReCeMe 1947y is amended to

—fm HB 700
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read as follows:

"59~1603« Employees® right to join or form Jlabor
organization and engage in collective bargaining activitiese
{1) Public employees shall havey and shall be protected in
the exercise ofs the right of self-organizations to forme
join or assist any labor organizations to bargain
collectively through representatives of their own choosing
on questions of wagess hoursy fringe benefitsy and other
conditions of emplioyment and to engage in other concerted
activities for the purpose of collective bargaining or other
mutual aid or protections free from interferences restraint
or coercione

{2) Public employees and their representatives shall
recognize the prerogatives of public employers to operate

and manage their affairs in such areas as but not limited

to:

{3) direct employees;

(b} hires promotes transferes assigns and retain
employees;

{c) relieve employees from duties because of lack of
work or funds or under conditions where continuation of such
work be inefficient and nonproductive;

(d) maintain the efficiency of gqovernment operations;

{e) determine the methodss meanss job classificationss

and personnel by which government operations are to be
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conducted;

{F} take whatever actions may be necessary to carry
out the missions of the agency in situations of emergency;

(g} establish the methods and processes by which work
is performeds

(3) Labor organizations designated in accordance with
the provisions of this act are responsible for representing
the interest of all amployees in the exclusive bargaining
unit without discrimination for the purposes of collective
bargaining with respect to rates of pays hoursy fringe
benefitss and other conditions of employment.

(4) Certification as an exclusive representative shali
be extended or continued as the case may be only to a 1labor
or employee organization the written bylaws of which provide
for and guarantee the following rights and safequards and
whose practices conform to such rights and safeguards as:
provisions are made for democratic organization and
procedures; elections are conducted pursuant to adequate
standards and safeguards; controls are provided for the
regulation of officers and agents having fiduciary
responsibility to the organization; and requirements exist
for maintenance of sound accounting and fiscal controls
incluling annual auditse

{5) No public employee who is 3 member of a bona fide

religious sects or division thereofy the established and
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traditional tenets or teachings of which oppose a
requirement that a member of such sect or division join or
financi3lly support any labor organizations may be reguired
to join or financially support any labor organization as a
condition of employments if such public employee payse in
lieu of periodic union duess initiation feess and
assessmentss at the sawme time or times such periedic union
duesy initiation feesy and assessments would otherwise be
payables a sum of money equivalent to such periodic union
dueses initiation feass and assessmentsy to a nponreliqioussy
nonunion charity designated by the labor organizatione Such
public employee shall furnish to such 1labor organization
written receipts evidencing such payments and failure to
make such payments or furnish such receipts shall subject
the employee to the same sanctions as would nonpayment of
duesy initiation fees or assessments under the aoplticable
collective bargaining agreements

A public employee desiring to avail himself or herself
to the right of nonassociation with a labor organization as
provided in this subsection shall make written application
to the chairman of the board ef——personned——sppeals. NWithin
ten days of the date of receipt of such applicationy the
chairsan shall appoint 3 committee of three (3} consisting
of a clergyman not connected with the sect in questiony a

tabor union official not directly connected with +the labor
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organization in question and a member of the public at
larges who shall be the chairmane The committee shally
witnin ten (10} days of the date of its appointment, meet at
the 1locale of either the employee's residence or place of
employment andy after receiving written or oral
presentations from all interested partiesy determine by a
majority vote whether or not such public employee qualifies
for the right of nonassociation with such labor
organizations The committee®s decision shall be made in
writing within three (3) days of the meeting date and a copy
therecf shall be forthwith mailed to such public employees
1abor organization and the chairman of the Ctoard of
personnel-eppests.”

Section 4s Section 82A—206s ReleMe 1947y is amended to
read as follows:

*52A-206« Merit—system—counc+d Personne) review board
-~ allocated —— compositions (1) There is a merit——systen
eouncid personnel review board.

({2) The ecouwnei¥ ppard is allocated to the department
Qe _LASGR AND INDUSIRY for administrative purposes only as
prescribed in section 282A-108. Howevers the ecottmeid board
may hire its own personnely and seetion 82A-108(2)(d) does
not aopliye

{3) The courmerd board is composed of three 3%

memberss appointed by the qovernor for siw—t6y——year GL-oyear
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overlapoing termses Fhe-—governor—sholi-sppoint—the-members
spon-the—reconmendation—of—the—sgencies—which—participate—in
the—joint-mertt—systemy——and-—in-—sccordance——with——federat
requiresentssy

{4} HMembers she¥i-be are compensated and reimbursed as
are members of advisory councils in seetion 82A-110{5}."

Section 5« There is 3 new ReleMs section numbered
82A-20641 that reads as follows:

82A-~206ele Functions of personnel review boards {1) An
eaployee affected by the operation of Title 5%¢ chapter 9.
or by other conditions of employment is entitled to file a
complaint with the personnel review board and to be heard
under the provisions of a grievance procedure to be
prescribed by the boarde.

{2} Direct or indirect interferencey restrainty
coerciony or rvetaliation by an employee's supervisor or by
an agarcy 3against an employee because the employee has filted
or attempted to file a complaint with the board shall! also
be basis for a complaint and shall entitle the employee to
file a complaint with the board and to be heards under the
provisions of the grievance procedure prescribed by the
board.

(3} If upon the preponderance of the evidence taken at
the hearing the board is of the opinion that the employee is

aqgrievedy it may issue an order to the department of
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administration or other appropriate agency requiring such
action as wil) resolve the employee's grievance« In any
hearing the board is not bound by statutory or common law
rules of evidencees

{4) The board or the employee may petition for the
enforcement of the board*s order and for appropriate
temporary relief and shall file in the district court the
recordA of the proceedingse Upon the filing of the petitions
the district court has jurisdiction of the proceedinge
Thereafters the district court shall set the matter for
hearings After the hearings the district court shall issue
its order granting such temporasy or permanent relief as it
considers just and propere No objection that has not been
raised before the board may be considered by the court
unless the failure or neglect to raise the objection is
excusz2d because of extraordinary circumstances. The findings
of the board with respect to questions of facty if supported
by substantial evidence on the record considered as a wholes
are conclusives

(3} The grievance procedure in a collective bargaining
agreement takes precedence over the grievance procedure in
this section for employees who are members of bargaining
units for the purooses of Title 59y chapter l6.

Section 6e Section 32A-101%4y ReCeMe 1947+ is amended

to read as follows:
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"82A-1014s Board———of-——perasonnet—-—appenats Public

'enplnxmen1__lahnz__zglaiinns__nnaxn createds (1) There is

created s bosrd-of-personned-—sppeats puplic employment labor
relations boarde

{2} The board is allocated to the department of labor
and industry for administrative purposes only as prescribed
in section 82A-108.

{3) The board consists of five +5% members appointed
by the governore Two {2} members shall represent managements
two 2} members shall represent employees or employee
organizations of the statey and one +1y member shall
represent a neutral positions

t4y——tar—iny——empltoyee——or—his—representetive—affected
by~the-operation—of-Fitte-59y-—chepter—9v—RvEeMw——134Fy—is
entitied-to-fite—a-complaint—with—the-board-and-to—be-heardy
ander— —the--provistons——of—a——grievance——procedure——to-—be
presyeribed—by—the-bhoards

thi——Brrect—er——indirrect———interferencey——restrainty
coerciony—or-retaliation-br—oan-enployeets—supervisor—or~the
agency—for-which—the——employes——works——against——ean——enmployee
because——the—-employer——has—Fited-—or—attenpted—to—file—s
compteint—with-the—bhoard-—shali-also-pe-besis-for-a—conplaint
and-shati-entitie~the—eapioyee—to~file-a-conplaint—with——the
toard-and-to—be-heardv—under—the-provistons—-of-the—grievance

procedure—prescribed-by—the-boards
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fey——if-upon—the-preponderence—of-the-evidence-taken-at
the—heoring—the—board-i3—of—the-opinion—that-the—empltoree-is
aggrievedy—+it——may-—+ssue——on--order——to--the-departnent—of
asdnintstration—requiring—such-ection—of-—the——-department——eos
witi-—rescive——the-employeeta—grievances——in—any—hearing—the
board-+s—not-bound-by-—statutery-—or-—common——taw-—rutes-—of
evidences

ta)-—Fhe--boord--or—-—the--empioyes—may—-patition—for—the
enforcement——of-—the~—board*s—order——oand—~for—-—appropriate
temporary—retiefr——and-shalti—fite—in—the-distriet—court—the
record—of—the-proceedingsr——tpen—the-fiting—of-the—petitiony
the-—gistricet——court--sheti-——have-—jurisdiction——of-——the
proceedingv——¥Fhereaftery——the—district-——court—shati-set-the
natter—-for—hearings——after—the-hearingr-the——district—ecourt
shetd-—issuve——its-order-arenting—such—temporary-or—oermenent
retief—as—it-considers—justand—preopers——No—obiection——that
as-—-not—been-raised-before—the—board-shelti-be—considered-by
the—court—untess—the——fativre——eor-—negiect-—to——rairse—the
objection-is—excused-becaunse-of-extroordinary-circumstancess
Fhe-findings—-ef—the-boerd—wirth—respect—to—questions—-of-fecty
+f-~-supported-——-by--—substentiat—evidence-——on——the--record
consivered—as—a—wholey-sheti—be—conclusives

t5¥(4) The board is designated a quasi-judicial board
for purnoses of seection S2A-112.%

Section Te« Repealer. Sections 32-2504, 32-2505+
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32-2505e1ly 32-2505e2¢ 32-2505«3+ and B2A-TO09s
are repealeds
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April 5, 1977
SENATE
STANDING COMMITTEE REPORT
Joint Select Committee on Employee Compensation

That House Bill No. 700, third reading, be amended as follows:

1. Amend page 1, section 1, line 22.

Following: "board."

Insert: "The Merit System shall be extended only to those emplovees
- as required for the receipt of federal funds."

2. Amend page 8, section 4, line 24.
Following: "of"

Strike: "three +#33"

Insert: "five (5)"

3. Amend page 9, section 5, line 14.

Following: "board"
Insert: "in accordance with the Montana Admlnlstratlve Procedures Act"

4. Amend page 13, 1ine 2.
Following: 1line 2

Insert: "Section 8. Notwithstanding other provisions of this Act,
whenever Federal Merit System Standards are applicable to programs

as a condition for receipt of Federal Funds, the department shall

take such action as is necessary to assure that all personnel practices
in those programs are in accord with the Federal Standards and those
provisions found not to be in compliance with such standards shall not
be implemented in those programs."



