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v~ 

BILL 10. ML 

A BILL FOR AM ACT ENTITLED: "AM ACT TO EICLUDE RETAILERS 

FRO! !AllY OF THE PRC9ISIONS OF THE ftOIITlHl CIGARETTE SALES 

ACT !MD TO TRAIISPEB THE AD!I!IISTRATIO!I OF THAT ACT PBOR THE 

DEPARTIIE!IT OF REVENUE TO TBE DEPABTftENT OF BUSINESS 

REGULATION; AIIE!IDIMG SECTIONS 51-303, 51-3011, 51-306, 

51-307, 51-308, 51-310, 51-311, 51-312, !HD 51-3111, R.C.II. 

19117. n 

BE IT ENlCTED BY THE LEGISLATOR! Of THE STATE CP !IOBTABA: 

Section 1. section 51-3C3, B.C.!I. 19117, is aaended to 

read as follows: 

"51-303. Definitions. llhen used in this act, the 

follovinq vords and phrases shall have the aeaning ascribed 

to them in this section, except vhere the context clearly 

indicates a different meaning: (1) "Person" shall aean and 

include any indiv idua 1, fir•, association, company, 

partnership, corporation for prof it or nonprofit 

corporation, joint stock company, club, agency, syndicate, 

co-operative, municipal corporation or other political 

subdivision of this state, trust, receiver, trustee, 

fiduciary and conservator. 

!2) "Wholesaler" shall include any person who: 
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(a) purchases cigarettes directly from the 

manufacturer; or 

(b) purchases cigarettes froa any other person who 

purchases fro• the manufacturer and who acquires such 

cigarettes solely for the purpose of bona fide resale to 

retail dealers; or 

(c) serYices retail outlets by the maintenance of an 

established place of business for the purchase of 

cigarettes, including, but not liaited to. the maintenance 

of warehousing facilities for the storage and distribution 

of cigarettes. 

lathing contained herein shall preYent a person froa 

qualifying in different capacities as both "wholesaler" and 

"retailer" under the applicable proYisions of this act. 

(3) "Retailer" shall aean and include any person who 

operates a store, stand, booth or concession for the purpose 

of aaking sales of cigarettes at retail. 

(4) "Administrative agency" or "department" shall aean 

the ~ departaent of Eeveaue ef ~ea\aaa ~g~~~ 

requlatio~ and, where the meaning of the context so 

requires, all deputies and employees duly authorized by such 

~ _geparta~. 

(51 "Cigarettes" shall aean any roll for smoking aade 

wholly or in Fart of tobacco, irrespective of size or shape 

and whether or not such tobacco is flavored, adulterated or 
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aixed with any other ingredient, the wrapper or cover of 

which is aade of paper or any other substance or aaterial 

except tobacco. 

-'4) "Iii I n ~• e shall aeaa aay 

eeasile~atiea, eaeaa&!fer ln~te~, ~Jih•r affe.f fe£ eale aiHI 

list£i~atiea 1 ia aay aaaae~, &£ ~y a&f aeaae vhatev&£o 

++tl§i "Sell at wholesale," •sale at wholesale" and 

"wholesale" sales shall aean and include any bona fide 

transfer of title to cigarettes for a valuable 

consideration, aade in the ordinary course of trade or in 

the usual conduct of the wholesaler's business, to a 

retailer for the purpose of resale. 

sales• sllall aeaa aaa iaelaae aay t&aasfe£ ef title te 

&il;ja£attes feE a valaaale saasile~;atiea, aaie ia tile 

a&liaa&y sea&se ef t&ale &£ asaal eealast ef the selleELs 

~111 "Basic cost of cigarettes" shall aean the 

invoice cost of cigarettes to the &etaile£ BE wholesaler~ 

~e ease aay ae, or the replaceaent cost of cigarettes to 

the Eetaile£ BE wholesaler, as the ease aay ae, in the 

quantity last purchased, whichever is lover. 

~J]l (a) The tera "cost to the wholesaler" shall 

aean the "basic cost of cigarettes" to the wholesaler plus 

the •cost of doing business by the wholesaler,• as evidenced 
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by the standards and aethods of accountillg regularly 

ea~loyed by tbe said wholesaler in his deteraination of 

costs for income tax reporting purposes fer the total 

operation of his establishaent and shall include within said 

costs, without liaitation, labor costs (including salaries 

of executives and officers), rent, depreciation, selling 

costs, aaintenance of equip•ent, delivery costs, all types 

of licenses, business taxes, insurance and advertising. The 

cost of doing business by a wholesaler shall also include 

any rebates, patronage dividends or concessions nc aatter 

how defined, and any and all other indirect or overhead 

costs vith respect to the operation of the establishaent of 

the said wholesaler, expressed as a percentage and applied 

to the "basic cost of cigarettes.• 

(b) In the absence of the filing with the defartaent 

of proof vhicb the depart•ent declares to be satisfactory of 

a lesser or higher cost of doing business by the whclesaler 

making the sale, the "cost of doing business by the 

wholesaler" shall be presuaed to be five per centu• (5%1 of 

the "basic cost of cigarettes" to the wholesaler, plus 

cartage to the retail outlet, if perfcrmed or paid for by 

the wholesaler, which cartage cost, in the absence cf the 

filing with the department of satisfactory proof of a lesser 

or higher cost, shall be considered to be three-fourths of 

one per centua (3/4 of 11) of the "basic cost of cigarettes" 
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to the wholesaler. 

2 

3 ~ 

q "east ef ~eia~ ~-e~aese ~Y the Ee\aileE• as eYiieaeei ~Y t~ 

5 etaaiaEis aai •stasis sf aeeewatiay Eeywla£ly eapleyei _., 

6 the saia Eetaile£ ia Ais iete£BiRatiea sf see's feE iaeeae 

7 

8 eata~liehaeat aai shall iaalaie aithia sail seats, vitheat 

9 liaitatiea, la~a£ eeete, tiaelaii&9 ealaFies sf eaeeuti•ee 

10 &&&- effieess)w sea\, iep£eeiatiee, eell~&llf eeste, 

11 •aiatea•aee ef &llfaipaeat 1 oiel~•esy seats, all types ef 

12 

13 

14 aai aay aai all ethe£ ieiisaet BE &YeEheei eeete vith 

15 seepeet te the epeEatiea sf \he estaalieh•sat ef the eaii 

16 setailes, eapEessei as a peseeata11fe aei applied te the 

17 

18 

19 

20 aaa eseally ehasyea feE ~asehaees ia vhelesale llf&aat~ties 

21 shall, ia ieteE&iai&llf neeet \e the EetaileE,• fVE&eaat te 

22 this sa•seetiea, aaa the Pees\ af ieift~ ~aeiaees ~J the 

2J vlleleeale£," as iet.e£aiaei ia SlillpaEa'liEaph 1Q (II) ef i;his 

2~ aet, te the "•asis east. sf &i'!laEeti;ee• ta eaii E'etaile£ 1 as 

25 
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(II) ta t.he ails ease a f t.he filiB! with the iepaJPtaeat 

llftsiaess ~y the eetaileE' aaki&llf the sale, the •east ef ieiay 

~eeiaese ~J the setaile£• shall ~e pEB&Ii&ei te ~e tea peE 

Eetaile£o 

sf satiefeeteEy p£eef sf a leese£ a£ hi'!lhee east ef ieiay 

~asiaese, the •east af iei&'ll •asiaese ~f the £eta~les,• vha, 

ie eeaaeetiea with the Eetail&£ 1 & paEshase, Eeeei•ei aet 

eely the aiseeeats eEiiaaE'ily allewei apea pvE'ehasee ~~ a 

setailes, hat alee, ia vaele BE paEto the iiseeaats 

s£iiaaEily allevei epea fli£shaeee lly a wheleealeEr shall he 

pEesaaea te ~e t.ea pe£ eeatea (101t ef the sea ef the ••asie 

east ef eiyaEet\es• aai the "seat el iaiB'll hasiaess lly the 

vhelesalee. a 

~12L "8usiness day" shall •ean any day other than a 

sunday or a legal holiday." 

section 2. Section 51-304. R.C.!. 1947. is a•ended to 

read as follows: 

"5 1-304. Practices declared unlawful penalty 

priaa facie eyidence of unlawful intent. It shall be 

unlawful and a Yiolation of this act: 

{1) For any EetaileE' &E' wholesaler with intent to 

injure a coapetitor or substantially lessen co•petition; 

-6-



2 

] 

II 

5 

6 

7 

8 

9 

10 

11 

12 

13 

111 

15 

16 

17 

18 

19 

20 

21 

22. 

23 

211 

25 

LC 1269/01 

(a) To advertise. offer to sell or sell, at Ee•ail 8E 

wholesale, ciqarettes at less than cost to such a- Ee•aileE 

~ wholesaler, as ~ae-&a&e-~. 

(b) To offer a rebate in price, to qive a rebate in 

price, to offer a concession of any kind. or to qive a 

concession of any kind or nature whatever in connection with 

the sale of ciqarettes if such rebate or concession offered 

or given in connection with the sale of cigarettes is not 

offered or given by the wholesaler ~~E in the sa•e 

ratio with respect to all other •ercbandise as to which such 

rebate or concession aay lawfully be given which is sold by 

said wholesaler ee eetaile£ in the ordinary course of his 

trade or business. 

(2) For any retailer: 

(a) To induce or atte•pt to induce or to procure or 

atte•pt to procure the purchase of cigarettes at a price 

less than •cost to the wholesaler.• as defined in this act. 

(b) To induce or atte•pt to induce or to procure or 

atte•pt to procure any rebate or concession of any kind or 

nature whatever in connection with the purchase of 

cigarettes. 

(3) lny retailer or wholesaler who violates the 

provisions of tbis section shall be guilty of a •isdeaeanor 

and shall be prosecuted and punished by a fine of net •ere 

than five hundred dollars ($500) for each such offense. Any 
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individual who, as a director. officer. partner. ae•ber or 

agent of any person violatinq the provisions of this act. 

assists or aids. directly or indirectly, in such violaticn. 

shall, equally with the person for who• he acts, be 

responsible therefor and subject to the punish•ent and 

penalties set forth herein. 

(4) Evidence of advertiseaent. offering to sell or 

sale of ciqarettes by any E&~aile£ &E wholesaler at less 

than cost to hia, or evidence of any offer of a rebate in 

price. or the givinq of a rebate in price, or an offer of a 

concession, or the qiving of a concession of any kind or 

nature whatever in connection vith the sale of cigarettes if 

such rebate or concession offered or given in connection 

with the sale of ciqarettes is not offered or given by the 

wholesaler &£ Ee~aile£ in the saae ratio with respect to all 

other •erchandise as to which such rebate or concession aay 

lawfully be qiven vhich is sold by said wholesaler 8£ 

Eetailee in the ordinary course of his trade or business, or 

the inducinq or atteapt to induce, or the procuring or the 

atte•pt to procure tbe purchase of cigarettes at a price 

less than cost to the wholesaler &E tae EetaileE, shall be 

pri•a facie evidence of intent to injure co•petitcrs or 

substantially lessen co•petition." 

Section 3. Section 51-3C6. R.C·"· 1947, is a•ended to 

read as follovs: 
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"51-306, Coabination sales. In all advertise•ents, 

2 offers for sale or sales involving two or aore iteas, at 

least one of which ite•s is cigarettes, at a coabined price, 

~ and in all advertiseaents, offers for sale or sales 

5 involving the giving of any gift or concession of any kind 

6 whatever {whether it be coupons or otherwise) if such rebate 

7 or concession offered or given in connection with the sale 

8 of cigarettes is not offered or given by the wholesaler &E 

9 £etaile£ in the sa•e ratio with respect to all other 

10 aerchandise as to which such rebate or concession aay 

11 lawfully be given which is sold by said wholesaler &£ 

12 in the ordinary course of his .trade or basiness, 

13 the FetaileE'e B£ wholesaler's coabined selling price shall 

1q not be below the "ees- te the Fet~leE• BE the "cost to the 

15 wholesaler," Eeepeetively, of the total costs of all 

16 articles, products, coaaodities, gifts and concessions 

17 included in such transactions." 

19 Section 4. Section 51-307, R.C.K, 1947, is a•ended to 

19 read as follows: 

20 "51-307. Exceptions. The Frovisions of this act shall 

21 not apply to sales at Fetail BE sales at vhclesale •ade 

22 (a) as an isolated transaction and not in the usual coarse 

23 of business; (bl where cigarettes are advertised, offered 

2~ for sale, or sold in bona fide clearance sales for the 

25 purpose of discontinuing trade in such cigarettes and said 
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advertising, offer to sell, or sale, shall state the reason 

thereof and the quantity of such cigarettes advertised, 

offered for sale, or sold as iiperfect or da•aged, and said 

advertising, offer to sell, or sale, shall state the reason 

therefor and the quantity of such cigarettes advertised, 

offered for sale, or to be sold; (c) where cigarettes are 

sold upon the final liquidation of a business; or (d) vhere 

cigarettes are advertised, offered for sale, or sold by any 

fiduciary or other officer acting under the order or 

direction of any court." 

s~ction 5. Section 51-308, R.c.~. 1941, is aaended to 

read as follows: 

"51-308. Sales to •eet coapetition. (a) lay £etaile£ 

aay a4veetiee, effeE \a sell, ee sell &i!BEe\\es at a pEiee 

aaie ia !BBi faith \a aee\ t~e pEiae af a eeapeti\eE vhe is 

1\ ~e Ilia ae a ee\aile£ ae 

•ay advertise, offer 

to sell, or sell cigarettes at a price •ade in good faith to 

aeet the price of a coapetitor who is rendering the saae 

type of service and is selling the saae article at cost to 

hia as a wholesaler, as prescribed in this act, The price 

of cigarettes advertised, offered for sale, or sold under 

the exceptions specified in section 6 [51-107] shall not be 

considered the price of a co•petitor and shall not be used 

as a basis for establishing prices below cost, nor shall the 
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price established at a bankrupt sale be considered the price 

2 of a coapetitor within the purview of this section, 

3 (b) In the absence of proof of the "price of a 

4 coapetitor." under this section. the ~vest east te the 

5 petaile~;,• &'£ the "lowest cost to the wholesaler.,.w as the 

6 ease aay ~~~, det erained by any "cost survey ,• a a de pursuant 

7 to section 11 [51-312] of this act. aay be considered to be 

8 the "price of a coapetitor," within the aeaning of this 

9 section.• 

10 Section 6, Section 51-310, B.c.~. 1947, is aaended to 

11 read as follows: 

12 "51-310, Evidence to be considered as bearing on bona 

13 fides of cost, (a) In deteraining Ae&&t te the petai1ep• 

14 a-&4 "cost to the wholesaler,• the ~ departaent or a 

15 court shall receive and consider as bearing on the bona 

16 fides of such cost, evidence tending to show that any person 

17 coaplained against under any of the provisions of this act 

18 purchased cigarettes, with respect to the sale of which 

19 coaplaint is vade, at a fict it ions price, or upon teras, or 

20 in such a aanner, or under such invoices, as to conceal the 

21 true cost, discounts or teras of purchase, and shall also 

22 receive and consider as bearing on the bona fides of such 

23 cost, evidence of the norval, custoaary and prevailing teras 

24 and discounts in connection with other sales of a siailar 

25 nature in the trade area or state. 
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(b) fterchandise given gratis, or payaent vade to a 

retailer or wholesaler by the aanufacturer thereof for 

display, or advertising, or proaotion purfoses or otherwise, 

shall not be considered in deter•ining the cost of 

cigarettes to the retailer or wholesaler." 

Section 7. Section 51-311, B.C. I!. 19117, is a vended to 

read as follows: 

"51-311. Cigarettes purchased outside ordinary trade 

channels. In establishing the cost of cigarettes to the 

invoice cost of said cigarettes 

purchased at a forced, bankrupt or closeout sale, or other 

sale outside of the ordinary channels of trade, aay not be 

used as a basis for justifying a price lover than cne based 

upon the replace•ent cost of the cigarettes to the ~;etai1&11 

~ wholesaler in the quantity last purchased, through the 

ordinary channels of trade." 

Section 8, Section 51-312, R.C.ft, 19Q7, is aaended to 

read as follows: 

"51-312, Cost survey. Khere a cost survey pursuant to 

cost accounting practices, including those defined in 

section 2 [51-303] (10) (a), has been •ade by the board, or 

by a trade association or other industry group, for the 

trading area in which the offense is ccmaitted, to establish 

to 

the wholesaler," said cost survey shall be con£idered to be 

-12-
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coapetent evidence for use in proving the cost to the person 

coaplained against within the provisions of this act," 

section 9, Section 51-31q, R.C,I!, 1947, is aaended to 

read as follows: 

"~1-314. Powers of~ depar~£1• {a) In addition 

to the penal ties and rights iaposed and set forth in 

~ieRs i £51-30~ and ~51-31~ of this act, the ~ 

depart~~ent shall enforce the provisions of this act. The 

~ departaent shall have the power to adopt, avend and 

repeal roles and regulations necessarr to enforce and 

adainister the provisions of this act. The ~ departaent 

is given full power and authority to revoke or suspend the 

license or perait of any wholesale --~ cigarette 

dealer in the state of l!ontana upon sufficient cause 

appearing of the violation of this act or upon the failure 

of such licensee or peraittee to co•ply with any of the 

provisions of this act. 

(b) No license or licenses shall be suspended or 

revoked except upon notice to the licensee, and after a 

hearing prescribed by eaiil lleaett th~epa rhe!!! at its 

principal office. The ~ departaen1, upon a finding bJ it 

that the licensee has failed to coaply vith anr provisions 

of this act or any rule or regulation proaulgated 

thereunder, shall, in the case of the first offender, 

suspend the license or licenses of the said licensee for a 
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period of not less than five (5) nor aore than twenty (20) 

consecutive business days, and, in the case of a second or 

plural offender, shall suspend said license or licenses for 

a period of not less than twenty {20) consecutive business 

days nor aore than twelve (12) aonths, and, in the event the 

~ departaent finds the offender has been guilty of 

willful and persistent violations, he aay revoke such 

licensee's license or licenses. 

(c) Any person whose license or licenses haYe been so 

revoked aar apply to the ~ departaent at the expiration 

of one year for a reinstateaent of his license or licenses. 

Such license or licenses aar be reinstated by the ~ 

departaent if it shall appear to the satisfaction of said 

~ departaent that the licensee will coaply with the 

proYisions of this act and the rules and regulations 

proanlgated thereunder, 

(d) No person whose license has been suspended or 

revoked shall sell cigarettes or perait cigarettes to be 

sold during the period of such suspension or revocation on 

the preaises occupied by hi• 0[ upon other preaises 

controlled by him or others or in any other aanner or fora 

whatev~r. Nor shall any disciplinary proceedings or action 

be barred or abated by the expiration, transfer, surrender, 

continuance, renewal or extension of any license issued 

under tbe provisions of the "cigarette tax law," as proYided 
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in articles of Titl!_~ chapter ~ 56 ef *he Ae•isei Gaiee 

2 ef ReBtaaa, 19q7. 

3 Any deteraination by the ~ departaent and any order 

~ of suspension or revocation of a license or licenses 

5 thereunde~. or refusal to reinstate a license or licensee 

6 after revocation. shall be reviewable by the court in a 

7 proper case and in proceedings as provided by the procedural 

a lav of this jurisdiction.• 

-End-
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